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V  WHEATON. 


6  Wheat  1-70,  5  L.  19,  HOUSTON  y.  MOORB. 

Milttia. —  Ck>ngre88  has  power  to  designate  the  time  at  which 
State  miUtla  called  out  by  the  president  change  their  character  from 
State  to  national  mllltla.  In  the  absence  of  such  designation  the 
national  senrlce  begins  upon  reaching  place  of  rendezvous,  pp.  16-20. 

Cited  to  this  point  without  specific  application  of  the  principle  in 
Antrim's  Case,  1  Fed.  Cas.  1064,  and  McCall's  Case,  15  Fed.  Cas. 
1226. 

Hilitia. —  So  long  as  acting  under  the  military  Jurisdiction  of 
the  State  to  which  they  belong,  State  and  Federal  governments  have 
concurrent  power  over,  p.  16. 

Hllitia. —  Congress  may  provide  for  organizing,  arming  and  dis- 
ciplining them,  p.  16. 

Courts. —  Congress  cannot  confer  Jurisdiction  upon  any  courts 
except  those  existing  under  Constitution  and  laws  of  United  States, 
p.  27. 

Cited  to  this  point  in  dissenting  opinion  of  Barbour,  Kendall  v. 
United  States,  12  Pet.  645,  9  L.  1229,  majority  holding  Circuit  Court 
had  authority  to  compel  postmaster-general,  by  mandamus,  to  per- 
form a  ministerial  duty;  Steams  v.  United  States,  2  Paine,  808,  F.  0. 
13,341,  holding  congress  cannot  compel  State  courts  to  entertain 
Jurisdiction;  In  re  Sheazle,  1  Wood.  &  M.  70,  F.  C.  12,734,  holding 
State  court  may  surrender  persons  believed  guilty  of  piracy  under 
act  of  parliament;  United  States  v.  Mackenzie,  30  Fed.  Cas.  1166, 
1166,  holding  Jurisdiction  of  court-martial  Is  exclusive  and  final  as 
to  matters  submitted  to  such  courts  by  congress;  Morgan  v.  Dudley, 
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18  B.  Hon.  714, 68  Am.  Dec  739,  holding  congress  cannot  authorita- 
tlyely  confer  jurisdiction  on  State  courts  to  naturalize  persons;  Bush- 
worth  y.  Judges  of  Hudson  Pleas,  58  N.  J.  L.  98, 99,  100,  32  Aa  744,  30 
li.  R.  A.  763,  764,  and  n.,  holding  congress  cannot.  State  objecting, 
force  State  courts  to  act  on  applications  for  naturalization;  First  Nat. 
Bank  y.  Hubbard,  49  Vt  3,  24  Am.  Rep.  99,  holding  State  courts  haye 
Jurisdiction  of  suits  brought  by  national  bank,  it  not  haying  been 
taken  away.  Cited  in  National  Bank  y.  Byre,  52  Iowa,  115,  2  N.  W. 
996,  but  not  necessary  to  decision. 

Distinguished  in  Robertson  y.  Baldwin,  165  U.  8.  278,  41  L.  716, 
17  S.  Gt.  327,  holding  congress  may  authorize  State  courts  to  commit 
offenders  against  Federal  laws,  to  naturalize  aliens,  etc 

Courts-martial  established  by  act  of  1814  are  not  excluslye  in 
jurisdiction,  but  concurrent  with  those  of  the  States,  and  sentence 
by  either  court,  either  of  conviction  or  acquittal,  might  be  pleaded 
in  bar  to  prosecution  in  the  other,  pp.  29-31.  K 

Cited  to  this  point  in  Ex  parte  Houghton,  7  Fed.  663,  664,  8  Fed. 
902,  holding  writ  of  habeas  corpus  from  Federal  court  is  proper 
remedy,  where  one  Is  restrained  by  State  court  for  offense  punish- 
able only  by  Federal  courts;  Campbell  y.  United  States,  4  Fed. 
Cas.  1204,  holding  power  to  punish  counterfeiting  is  concurrent; 
United  States  y.  Glyen,  25  Fed.  Cas.  1331,  holding  congress  has 
power  to  provide  for  punishment  of  a  State  official  violating  law  as 
to  qualifying  colored  citizens  to  vote;  United  States  v.  Wells,  28 
Fed.  Cas.  523,  holding,  in  cases  of  concurrent  jurisdiction,  one  first 
getting  control  will  exercise  Jurisdiction  until  judgment;  Harlan  v. 
The  People,  1  Doug.  (Mich.)  213,  holding  State  may  provide  for  pun- 
ishment of  counterfeiting;  Manley  v.  People,  7  N.  Y.  303,  as  to 
whether  State  has  jurisdiction  of  criminal  offense  committed  on 
steamboat;  State  v.  Tutt,  2  Bailey  L.  46,  47,  21  Am.  Dec  510,  512, 
holding  counterfeiting  national  bank  notes  indictable  under  State 
act;  Jett  v.  Commonwealth,  18  Gratt  939,  holding  State  may  punish 
one  attempting  to  utter  forged  national  bank  note. 

Militia. —  A  requisition  by  the  president  on  a  State  governor  for 
miUtla  Is  in  legal  intendment  an  order,  p.  40. 

Cited  to  this  point  in  Martin  v.  Mott,  12  Wheat.  33,  6  L.  541, 
holding  disobedience  to  such  order  subjects  citizen  to  court-martial. 

Constitutional  law.—  Where  power  of  congress  Is  not  made  ex- 
clusive. States  have  a  concurrent  power  which  they  may  exercise  in 
the  absence  of  legislation  by  congress,  dissenting  opinion,  p.  49. 

This  doctrine  has  been  affirmed  and  followed  In  a  very  large  num-  * 
ber  of  citing  cases,  as  follows:  New  York  v.  Mlln,  11  Pet  150,  9  L. 
667,  holding  State  law  forcing  captain  to  report  number  of  passengers 
from  foreign  port,  constitutional;  Holmes  v.  Jennison,  14  Pet  578, 
592,  593,  10  L.  598,  605,  court  dividing  as  to  whether  the  governor 
could  surrender  a  fugitive,  the  Federal  government  not  having 
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provided  for  it;  Prlgg  v.  Pennsylvania,  16  Pet  618,  10  L.  1090,  hold- 
ing congress  having  provided  for  delivery  of  fugitive  slave.  State 
law  relating  thereto  is  void;  dissenting  opinion,  same  case,  654^ 
10  L.  1103;  dissenting  opinion,  Ck)ok  v.  Moffat,  5  How.  313,  12  L. 
168,  majority  holding  contract  made  in  New  York  unaffected  by 
debtor's  discharge  under  insolvent  laws  of  his  State,  though  passed 
previous  to  contract;  License  Cases,  5  How.  584,  607,  625,  12  L.  292, 
303,  311,  holding  valid  a  State  law  forbidding  sale  of  liquor  without 
license;  Passenger  Gases,  7  How.  394,  12  L.  748,  holding  void  a 
statute  of  New  York  taxing  aliens  arriving  there;  dissenting 
opinions,  in  same  case,  498,  12  L.  792;  555,  556,  12  L.  816;  Cooley  v. 
Board  of  Wardens  of  Philadelphia,  12  How.  319,  13  L.  1005,  holding 
State  may  regulate  pilot  fees;  Gilman  v.  Philadelphia,  3  Wall.  730, 
18  L.  101,  refusing  to  enjoin  State  from  building  bridge  across  navi- 
gable river,  wholly  within  the  State;  Clafiin  v.  Houseman,  93  U.  S. 
141,  23  L.  840,  holding  under  bankrupt  act,  assignee  may  sue  in 
State  courts  to  recover  assets;  McPherson  v.  Blacker,  146  U.  S.  41, 
36  li.  879,  13  S.  Ct.  13,  holding  where  State  law  fixed  date  for 
meeting  of  electors  different  from  that  set  by  congress,  the  date  may 
be  rejected  and  law  stand;  United  States  v.  Rhodes,  1  Abb.  (U.  S.) 
45,  P.  0.  16,151,  holding  "  civil  rights  "  bill  constitutional;  The  Wave, 
Blatclif.  &  H.  251,  F.  G.  17,297,  admiralty  has  jurisdiction  of  salvage 
claims  on  tide  waters  within  a  State;  Day  v.  Buffinton,  3  Gliff.  386, 
F.  O.  3,675,  United  States  has  no  power  to  levy  income  tax  on 
judge's  salary;  Sherman  v.  Bingham,  3  Gliff.  560,  F.  G.  12,762, 
holding  assignee  of  one  declared  bankrupt  may  maintain  action  to 
recover  money  wrongfully  paid  defendants  in  another  district,  in 
that  District  Gourt;  The  Barque  Ghusan,  2  Story,  466,  F.  G.  2,717, 
statute  of  State,  giving  lien  to  materialmen,  is  void,  so  far  as  ap- 
plicable to  foreign  vessels;  United  States  v.  The  New  Bedford 
Bridge,  1  Wood.  &  M.  426,  430,  432,  439,  F.  G.  15,867,  denying  Federal 
cognizance  of  the  offense  of  obstructing  navigation  of  river;  Ex 
parte  Geisler,  4  Woods,  383,  50  Fed.  412,  congress  having  given  State 
courts  right  to  punish  passing  of  counterfeit  coin;  Bx  parte  Hough- 
ton, 7  Fed.  658,  8  Fed.  898,  holding  State  court  has  no  jurisdiction 
over  offense  of  passing  counterfeit  national  bank  bills;  In  re  Brink- 
man,  7  N.  B.  R.  425,  4  Fed.  Gas.  146,  holding  in  certain  cases,  pro- 
viding there  is  no  objection,  mortgages  upon  bankrupt's  estate 
may  be  foreclosed  in  State  courts;  Perry  v.  Langley,  19  Fed.  Gas. 
284,  1  N.  B.  R.  559  (157),  holding  bankrupt  act  supersedes  insolvent 
laws  of  State;  In  re  Reynolds,  20  Fed.  Gas.  596,  holding  State 
court  can  issue  writ  of  habeas  corpus  to  inquire  into  detention  of  a 
deserter,  by  military  authorities;  Yeadon  v.  Bank,  30  Fed.  Gas.  796,. 
holding  State  has  concurrent  jurisdiction  in  bankruptcy  suits,  act 
not  making  it  exclusive. 

In  the  State  courts,  citing  cases  have  also  variously  affirmed  and 
followed  the  syllabus  doctrine:  Mabry  v.  Hemdon,  8  Ala.  861, 
holding  State  court  may  inquire  Into  validity  of  a  discharge  in  bank> 
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ruptcy;  Dorman  v.  State,  34  Ala.  249,  250,  declaring  prohibitory 
liquor  law  constitutional;  Ex  parte  Hill,  38  Ala.  450,  holding  con- 
gress having  given  to  surgeons  right  to  pass  on  unsoundness  of 
soldier,  State  court  cannot  inquire  into  the  question;  dissenting 
opinion.  Ex  parte  Hill,  In  re  Armistead,  38  Ala.  479,  majority 
holding  State  court  cannot  revise  action  of  commandant  in  vacat- 
ing a  discharge;  dissenting  opinion.  The  State,  ex  rel.  Dawson;  In 
re  Strawbridge,  39  Ala.  400,  majority  holding  State  has  right  to 
military  service,  of  those  exempted  as  bonded  agriculturists  from 
service  of  Confederate  States;  Bison  v.  Farr,  24  Ark.  168,  87  Am. 
Dec.  56,  holding  act  prescribing  oath  to  purge  one  of  crime  as  a  pre- 
requisite for  voting  repugnant  to  Federal  Constitution;  Bison  v. 
Powell,  28  Ark.  435,  holding  State  court  has  concurrent  Jurisdiction 
to  set  aside  fraudulent  conveyance,  prior  to  bankruptcy;  People  v. 
Naglee,  1  Cal.  235,  241,  52  Am.  Dec.  315,  320,  holding  State  law 
prohibiting  foreign  miners  in  gold  mines,  except  on  paying  a  license, 
constitutional;  Webb  v.  Dunn,  18  Fla.  724,  holding  unconstitutional 
State  law  providing  for  imposition  of  fees  on  vessel  entering  port  and 
making  fast  to  wharf;  Bodney  v.  111.  C.  B.  Co.,  19  111.  45,  holding  State 
courts  having  Jurisdiction  will  enforce  Federal  law  as  to  fugitive 
slave,  coming  incidentally  in  question;  Dunne  v.  People,  94  111.  127, 
129,  180,  133,  34  Am.  Bep.  217,  219,  223,  holding  State  has  right  to 
provide  for  organization  of  militia;  Cobb  v.  Stallings,  34  Ga.  77, 
holding  assessors  and  collectors  of  Confederate  tax    not  liable  to 
<jall  for  militia  service  by  governor;  Freeman  v.  Bobinson,  7  Ind. 
^23,  holding  State  laws  in  conflict  with  Federal,  must  yield;  The 
steamboat  Tweed  v.  Bichards,  9  Ind.  528,  holding  statute  of  State 
for  enforcement  of  liens  on  boats,  does  not  extend  to  liens  arising 
under  contracts  made  and  broken  in  other  States;  State  v.  Carton, 
Z2  Ind.  7,  2  Am.  Bep.  319,  holding  congress  cannot  tax  bonds  given 
to  State  by  its  officers;  Helm  v.  National  Bank,  43  Ind.  169,  13  Am. 
Bep.  897,  statute  providing  that  in  promissory  note  "given  for 
patent,"  these  woros  must  appear.  Is  unconstitutional;  Denney  y. 
State,  144  Ind.  509,  42  N.  B.  931,  31  L.  B.  A.  729,  apportionment  law 
unconstitutional;  dissenting  opinion.  Council  BluiTs  v.  Bailroad  Co., 
45  Iowa,  358,  majority  holding  State  cannot  impose  any  burden 
upon  transportation  between  points  In  different  States;  dissenting 
opinion.   Price  v.   Poynter,   1  Bush   (Ky.),   396,   majority  holding 
capture  of  horses  for  public  use  of  Confederate  army  excusable; 
Ferguson  v.  Landram,  1  Bush  (Ky.),  580,  holding  citizens  of  a  State 
•cannot  be  taxed  by  local  and  Federal  legislation  for  same  national 
purpose;  State  v.  Intoxicating  Liquors,  78  Me.  404,  6  Atl.  5,  holding 
liquors  intended  to  be  sold  at  soldiers'  home,  not  liable  to  seizure; 
Commonwealth  v.  Tracy,  5  Met.  547,  holding  State  law  for  appre- 
hension of  fugitives  from  other  States  valid;   Commonwealth  v. 
Fuller,  8  Met.  318,  319,  41  Am.  Dec.  513,  514,  holding  State  courts 
may  punish  one  having  counterfeit  money;  Harlan  v.   People,   1 
Doug.  (Mich.)  210,  holding  State  can  provide  for  punishment  of 
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counterfeiters;  Boblnson  y.  More,  3  Mich.  242,  245,  246,  holding 
unconstitutional  a  State  statute,  providing  a  chattel  mortgage  li 
yold,  unless  filed  In  clerk's  office  of  mortgagor's  town,  so  far 
as  It  relates  to  enrolled  yessel;  People  y.  Fonda,  62  Mich.  407,  29 
N.  W.  28,  holding  State  courts  have  no  Jurisdiction  to  try  clerk 
of  national  bank  for  embezzling  its  funds;  Simmons  v.  Miller,  40 
Miss.  25,  holding  war  power  of  congress  is  exclusive;  Grow  y. 
State,  14  Mo.  806,  holding  statute  taxing  merchants  is  discriminat- 
ing and  void;  also  dissenting  opinion,  326;  Ex  parte  Grandall,  1  Nev. 
906,  holding  State  law  taxing  passengers  carried  out  of  State  by 
stage  valid;  State  v.  Pike,  15  N.  H.  88,  80,  holding  State  courts 
have  no  jurisdiction  of  perjury  before  commissioner  appointed 
under  bankrupt  act;  Robinson  v.  Potter,  43  N.  H.  190,  holding  party 
having  agreed  to  submit  cause  to  arbitrators  cannot  afterwards 
ask  to  have  it  transferred  to  Circuit  Ck)urt;  Bruen  v.  Ogden,  11  N. 
J.  L.  879,  holding  State  court  may  maintain  action  to  replevy  goods 
seized  by  marshal  of  United  States. 

Other  dting  cases  In  the  State  courts  affirming  the  doctrine  under 
consideration  are  the  following:  Jack  v.  Mary  Martin,  12  Wend. 
817,  holding  after  congressional  legislation  as  to  fugitive  slaves, 
State  legislation  Is  of  no  effect;  Delafleld  v.  Illinois,  26  Wend.  210, 
211.  214,  216,  holding  In  all  controversies  between  a  State  and 
citizen  of  another  State,  jurisdiction  Is  possessed  by  State  and 
Federal  courts;  Lemmon  v.  People,  20  N.  Y.  614,  holding  statute 
freeing  slave  brought  Into  State  by  voluntary  act  of  master  valid; 
City  of  Utlca  v.  Churchill,  33  N.  Y.  241,  holding  void  an  act  taxing 
national  bank  shares,  which  did  not  provide  that  rate  should  not 
exceed  that  on  shares  of  State  banks;  People  v.  Curtis,  50  N.  Y. 
328,  10  Am.  Rep.  488,  holding  State  statute  providing  for  surrender 
of  fugitives  from  foreign  justice  is  void;  Robinson  v.  National 
Bank,  81  N.  Y.  387,  391,  37  Am.  Rep.  510,  513,  holding  State  court 
has  cognizance  of  action  on  contract  by  citizen  of  this  State  against 
national  bank  located  In  another  State;  People  v.  Hill,  126  N.  Y. 
504,  27  N.  E.  790,  holding  State  legislation  not  excluded,  unless 
power  of  congress  as  to  militia  has  been  exercised;  People  v.  Welch, 
141  N.  Y.  276,  278,  38  Am.  St  Rep.  800,  802,  36  N.  E.  331,  332,  24  L. 
R.  A.  121,  122,  State  may  exercise  jurisdiction  of  crimes  committed 
upon  navigable  waters  within  State;  Weaver  v.  Fegely,  29  Pa.  St  29, 
70  Am.  Dec.  153,  holding  State  may  regulate  weights  until  congres 
has  done  so;  dissenting  opinion,  McCafferty  v.  Guyer,  59  Pa.  St 
123,  majority  holding  act  disenfranchising  deserters  is  unconstitu- 
tional; Craig  V.  Kline,  65  Pa.  St.  409,  3  Am.  Rep.  G43,  holding  State 
may  regulate  floating  of  logs  in  navignble  waters;  Bletz  v.  National 
Bank,  87  Pa.  St.  92,  93,  30  Am.  Rep.  345,  346,  holding  State  courts 
have  jurisdiction  where  borrower  seeks  to  recover  back  twice  the 
amount  of  illegal  interest  received  by  national  bank;  Chase  v.  The 
American  Steamboat  Co.,  9  R.  I.  431,  11  Am.  Rep.  281,  holding 
State  court  has  jurisdiction  of  tort  on  bay;  Ausley  y.  Timmons,  8 
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Mc€k>rd  (S.  C),  333,  holding  congress  has  not  exclusive  control  over 
State  militia;  State  v.  Bandall,  2  Alkens,  d8,  holding  State  act 
punishing  counterfeiting  of  national  bank  bills  valid;  Bx  parte 
Holmes,  12  Vt  646,  holding  "  governor  has  no  authority  to  surrender 
fugitive  from  Canada; "  Draper  v.  Gorman.  8  Leigh  (Va.).  633,  hold- 
ing State  can  prescribe  its  own  rules  of  evidence;  Jett  v.  Common- 
wealth. 18  Gratt  950.  952,  961.  holding  State  court  may  punish 
one  attempting  to  utter  forged  national  bank  note;  Norfolk,  etc., 
Ry  Co.  V.  Commonwealth,  93  Va,  754,  57  Am.  St  Rep.  830.  24  S. 
B.  838,  34  L.  R.  A.  107,  State  may  prohibit  transporting  of  empty  coal 
cars  on  Sunday,  not  being  interstate  commerce;  dissenting  opinions. 
In  re  Booth.  3  Wis.  75,  125,  majority  holding  national  fugitive  slave 
law  unconstitutional;  In  re  Kemp,  16  Wis,  365,  holding  president  has 
no  power  to  suspend  the  writ  of  habeas  corpus,  this  being  a  legis- 
lative power;  In  re  Griner,  16  Wis.  439,  440,  441,  holding  president, 
under  the  act  of  congress,  could  draft  our  quota  of  militia;  dissent- 
ing opinion.  Whiton  v.  Railway  Co.,  25  Wis.  435,  majority  holding 
Invalid  a  Federal  act  providing  that  a  citizen  of  one  State,  who  has 
begun  action  in  court  of  another  State  against  a  citizen  thereof, 
may  remove  case  to  Federal  court;  State  v.  Cunningham,  81  Wis. 
i78,  51  N.  W.  728, 15  L.  R.  A.  566,  and  n.,  apportionment  act  violating 
constitutional  requirements  void;  Cont  N.  Bk.  v.  Folsom,  78  Ga. 
456,  3  S.  B.  272,  holding  nonresident  national  bank,  bringing  attach- 
ment in  a  local  court,  may  be  sued  in  that  court  on  its  attachment 
bond.     See  also  note  to  70  Am.  Dec.  154,  on  power  to  regrulate 
weights  and  measures;  collecting  authorities;  and  note  to  32  Am. 
Rep.  355,  on  power  of  State  to  deliver  up  fugitive  from  other 
States,  collecting  authorities. 

Distinguished  in  Wooley  v.  Watkins,  2  Idaho,  577,  578,  22  Pac. 
110,  holding  relation  between  congress  and  territories  Is  that  of 
superior  and  inferior;  State  v.  McBride,  Rice,  413,  418,  holding  State 
court  has  no  Jurisdiction  over  one  accused  of  stealing  a  letter. 

Militia.— Only  militia  in  actual  employment  of  United  States 
are  subject  to  the  rules  and  articles  of  war,  p.  62. 

Rule  applied  in  Ex  parte  Henderson,  11  Fed.  Cas.  1076,  holding 
act  providing  that  contractor  supplying  army  may  be  subject  to 
court-martial,  is  unconstitutional;  Tyler  v.  Pomeroy,  8  Allen,  493, 
498,  holding  written  promise  to  serve  as  a  volunteer,  is  not  sufficient 
to  constitute  one  a  soldier;  Howes  v.  Middleborough,  108  Mass.  127, 
holding  guaranty  of  month's  pay  on  being  called  into  service,  refers 
to  service  under  the  United  States;  In  re  Spangler,  11  Mich.  321,  . 
holding  officer  (though  appointed  by  governor),  while  making  a 
draft,  acts  under  national  authority,  and  State  cannot  inquire  into 
imprisonment  by  him;  Mills  v.  Martin,  19  Johns.  24.  holding  State 
militia  not  subject  to  martial  law,  unless  in  active  service;  People 
V.  Campbell,  40  N.  Y.  135,  13G,  holding  officer  of  militia  mustered  into 
service,  exempt  from  civil  arrest;  Knecdler  v.  Lane,  45  Pa.  St  281, 
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holding  drafted  man  punishable  as  deserter;  also  dissenting  opinion 
of  same  case,  336;  dissenting  opinion,  Speer  v.  School  Directors,  50 
Pa.  St  178,  majority  holding  payment  of  bounties  to  volunteers  is 
legal,  being  of  a  public  nature;  Ex  parte  Bright.  1  Utah,  155,  hold- 
ing militia  in  actual  service  in  exclusive  control  of  national  govern- 
ment; dissenting  opinion,  Gilman  v.  Morse,  12  Yt  558,  majority 
holding  act  for  "regulating  and  governing  State  militia,"  did  not 
disband  the  militia.  Cited,  but  with  no  particular  application  of 
the  rule,  in  Ex  parte  Field,  5  Blatchf.  79,  F.  G.  4,76L 

Penal  laws.—  No  nation  is  bound  to  enforce  penal  laws  of  another 
within  its  own  dominions,  p.  69. 

Rule  applied  in  Dickson  v.  Dickson,  1  Yerg.  115,  24  Am.  Dec.  447, 
448,  refusing  to  enforce  law  of  Kentucky,  making  second  marriage 
of  offending  divorced  person  bigamous;  Earthman  v.  Jones,  2  Yerg. 
486»  holding  Judgment  in  another  State,  defendant  not  being  served 
or  appearing,  no  evidence  of  debt  in  this  State. 

Miscellaneous  citations.— Cited  in  Corbit  v.  Smith,  7  Iowa,  65,  71 
Am.  Dec.  435,  but  not  in  point;  Kent  v.  Mojonier,  36  La.  Ann.  261, 
apparently  not  in  point;  also  in  Wolfe  v.  Joubert,  45  La.  Ann.  1105, 
13  So.  808,  21  L.  R.  A.  744.  Cited  to  no  point  decided,  dissenting 
opinion,  Luther  v.  Borden,  7  How.  60,  77,  12  L.  607,  614,  and  Clark 
Y.  Sohier,  1  Wood.  &  M.  373,  F.  0.  2,835. 
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.  Penal  laws  are  construed  sti-ictly,  but  not  so  strictly  as  to  defeat 
legislative  Intention,  p.  95. 

The  following  citing  cases  affirm  and  follow  this  rule:  American 
Fur  Co.  V.  United  States,  2  Pet  367,  7  L.  454,  holding  all  goods  of 
trader  found  in  company  with  liquor  are  subject  to  forfeiture; 
United  States  v.  Morris,  14  Pet  475,  10  L.  549,  construing  statute 
prohibiting  slave  trade;  United  States  v.  Hart  well,  6  Wall.  396,  18  L. 
833,  holding  clerk  appointed  by  officer  of  United  States,  whose 
tenure  is  not  affected  by  vacation  of  office  of  superior,  is  an  **  officer," 
and  subject  to  penalties  for  misconduct;  United  States  v.  Reese,  92 
U.  S.  219,  23  L.  565,  construing  act  to  punish  election  inspector  for 
refusing  vote  of  colored  person;  note  to  In  re  Coy,  127  U.  S.  739,  see 
31  Fed.  800,  case  Involving  construction  of  act  as  to  elections; 
United  States  v.  Lacher,  134  U.  S.  628,  33  L.  1083,  10  S.  Ct  626,  con- 
struing statute  against  embezzlement;  United  States  v.  Chase,  135 
U.  S.  261,  34  L.  120,  10  S.  Ct  758,  holding  a  sealed  and  addressed 
letter  is  not  a  "  writing  **  within  statute  prohibiting  mailing  of 
obscene  matter;  dissenting  opinion  of  Gray  in  United  States  v. 
Bodgers,  150  U.  S.  278,  279,  37  L.  1082,  14  S.  Ct  120,  121,  construing 
statute  giving  Federal  courts  Jurisdiction  of  crimes  on  high  seas; 
Sarlls  V.  United  States,  152  U.  S.  575,  38  L.  558,  14  S.  Ct  722,  holding 
lager  beer  Is  not  **  spirituous  liquor "  nor  "  wine,"  within  statute 
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forbidding  sale  to  Indians;  United  States  v.  Sonders,  2  Abb.  (U.  S.: 
461,    F.    0.   16,358,    construing  act  punishing   anyone   preventing 
electors  from  voting;  United  States  v.  Sweeney,  1  Biss.  312,  P.  0 
16,426,  construing  revenue  laws,  forbidding  vessel  to  unlade  spirits, 
without  giving  collector  a  manifest  of  said  cargo;  In  re  Leszynsky, 
16  Blatchf.  19,  P.  O.  8,279,  holding  penalty,  fine  and  imprisonment 
are  one  punishment;  United  States  v.  Clayton,  2  Dill.  226,  228,  P.  O. 
14,814,  holding  governor  is  not  "an  officer  of  election,"   within 
criminal  statute;  In  re  Buell,  3  Dill.  123,  P.  0.  2,102,  construing 
statute  against  libel;  United  States  v.  Whittier,  5  Dill.  89,  P.  G. 
16,688,  holding  statute  in  respect  to  mailing  obscene  books,  etc., 
-does  not  extend  to  sealed  letter  sent  in  answer  to  decoy  letter; 
United  States  v.  Reese,  5  Dill.  413,  P.  G.  16,137,  holding  it  is  no 
•crime  against  United  States  to  cut  timber  on  Indian  lands;  Wilson 
V.  Singer  Manuf.  Co.,  9  Bfss.  175,  P.  C.  17,836,  construing  act  as  to 
marking  articles  with  word  "  patented; "  United  States  v.  Mattock, 
2  Sawy.  151,  P.  C.  15,744,  construing  "  cattle  "  in  penal  statute  to 
include  sheep;  United  States  v.  Williams,  3  Ped.  491,  holding  statute 
against  mailing  of  obscene  matter  did  not  extend  to  sealed  letter; 
French  v.  Foley,  11  Fed.  804,  construing  statute  providing  penalty 
for  false  patent  markings;  Pentlarge  v.  Kirby,  19  Fed.  504,  constru- 
ing statute  Imposing  penalty  for  falsely  marking  upon  articles  the 
word  "patented;"  United  States  v.  Comerford.  25  Fed.  904,  holding 
depositing  sealed  letter  in  post-office,  not  within  statute  against 
mailing  of  obscene  matter;  United  States  v.  Huggett,  40  Ped.  638, 
applying  this  rule  in  construing  statute  prohibiting  obscene  language 
in  mails;  United  States  v.  Garretson,  42  Fed.  25,  holding  doubt  in 
criminal  statute  is  to  be  decided  in  favor  of  accused;  In  re  Mc- 
Donough,  49   Ped.  362,   holding  beer   is   not  a   spirituous   liquor 
within  statute  forbidding  selling  of  spirituous  liquors  to  Indians; 
contra,  United  States  v.  Ellis,  51  Ped.  810;  United  States  v.  Wilson, 
58  Fed.  771,  holding  statute  against  the  mailing  of  obscene  matter 
does  not  include  a  sealed  letter;  Detroit  Citizens*  St.  Ry.  v.  Detroit, 
64  Fed.  640,  22  U.  S.  App.  570,  26  L.  R.  A.  676,  powers  of  municipal 
corporation  will  not  be  so  strictly  construed  as  to  defeat  legislative 
Intent;  United  States  v.  Harris,  78  Fed.  291,  holding  penal  statute 
relating  to  transportation  of  live  stock  does  not  apply  to  receivers 
of  a  railroad;  United  States  v.  Hewecker,  79  Fed.  64,  where  statute 
could  not  constitute  murder,  except  by  inserting  provision  that  death 
occur  within  a  year  and  a  day,  court  refused  to  impose  this  limita- 
tion; Ex  parte  Poulson,  19  Fed.  Cas.  1208,  construing  strictly  a 
statute  giving  court  power  to  punish  for  contempt;  United  States 
V.  Hall,  26  Fed.  Cas.  78,  holding,  if  a  person  be  openly  engaged  in 
carrying  private  letters  over  post-roads  of  United  States,  railroad 
having  notice,  carrying  such,  is  liable  for  the  penalty;  United  States 
V.  Pratt,  27  Fed.  Cas.  613,  holding  the  mailing  of  obscene  postal  card 
within  statute. 
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In  the  State  courts  the  following  citing  cases  afQrm  and  apply 
the  principle:    Boring  t.  Williams,  17  Ala.  518,  holding  summary 
proceeding  against  collector  for  falling  to  collect  taxes  could  be 
against  any  one  or  more  of  his  sureties;  dissenting  opinion,  Crosby 
▼.  Hawthorn,  25  Ala.  225,  majority  holding  affidavit  of  belief  suffi- 
cient to  justify  a  warrant;  Walton  y.  State,  62  Ala.  199,  construing 
statute  prohibiting  sale  of  liquors  to  minors;  Merriam  v.  Langdon, 
10  Ck>nn.  469,  construing  statute  for  suppression  of  peddlers;  Bawsou 
T.  State,  19  Conn.  299,  construing  Indictment  charging  one  with 
keeping  liquor  store;  United  States  t.  Spaulding,  3  Dak.  Ter.  102,  IS 
N.  W.  540,  construing  statute  as  to  false  pre-emption  proof;  Hall  v. 
State,  3  Ga.  21,  holding  keeping  open  of  one  tlppling-house,  a  viola- 
tion of  the  statute;  Holland  v.  State,  34  Ga.  457,  holding  distilling 
of  whiskey  from  seed  of  millet,  included  in  terms  "other  grain;" 
Bethune  v.  State,  48  Ga.  511,  holding  entering  of  place  of  business 
of  another,  where  goods  are  stored,  burglary;  Steel  v.  State,  26  Ind. 
83,  holding,  In  prosecution  for  seduction,  jury  could  not  Impose  a 
fine  In  addition  to  Imprisonment;  Keller  v.  State,  11  Md.  536,  69 
Am.  Dec.  232,  construing  license  laws;  Parkinson  v.  State,  14  Md. 
195,  74  Am.  Dec.  529,  construing  act  prohibiting  sale  of  liquors  to 
minor  or  colored  persons;  dissenting  opinion  of  same  case,  14  Md. 
204;  People  v.  Braman,  30  Mich.  467,  court  dividing  on  construction 
of  act  punishing  threats  to  accuse  another  of  crime  to  extort  money  r 
State  T.  Brewer,  8  Mo.  374,  holding  disclosures  by  grand  juror  not 
an  offense  within  statute;  Schultz  v.  Pacific  B.  B.  Co.,  36  Mo.  27, 
holding  representatives  of  servant  may  maintain  action  against 
master  for  death  occasioned  by  negligence,  etc.,  of  fellow-servant; 
State  V.  Bryant,  90  Mo.  537,  2  S.  W.  838,  construing  statute  against 
gambling  strictly;  State  v.  Sibley,  131  Mo.  525,  33  S.  W.  169,  holding 
act  of  stepfather  is  within  statute  punishing  guardian  or  other 
person  in  charge  for  defiling  female  under  his  care;  State  v.  Schuch- 
mann,  133  Mo.  124,  133,  33  S.  W.  38,  41,  construing  statute  punishing 
burglary  strictly;  Moore  v.  State,  63  Neb.  847,  74  N.  W.  324,  hold- 
ing section  of  criminal  code  relating  to  the  embezzlement  of  public 
moneys  applies  only  to  officers  charged  by  law  with  the  collection,, 
etc.,  not  to  an  auditor;  State  v.  Hayes,  13  Mont  120,  32  Pac.  416, 
construing  strictly  statute  against  larceny;  Ex  parte  Deldeshelmer, 
14  Nev.  317,  holding  superintendent  not  guilty  of  misdemeanor  for 
refusing  to  permit  stockholders  to  examine  mine;  State  v.  Butman, 
61  N.  H.  515,  60  Am.  Bep.  332,  holding  partner  cannot  be  convicted 
for  embezzling  firm  property;  dissenting  opinion,  Camden,  etc.,  B.  B. 
Co.  V.  Briggs,  22  N.  J.  L.  675,  majority  holding  statute  Inffictlng^ 
penalties  for  exceeding  charter  rates,  constitutional;  Buck  v.  Danzen- 
backer,  87  N.  J.  L.  361,  holding  under  game  laws  forfeitures  can  be 
recovered  only  by  actions  of  trespass;  Strieker  v.  Ballroad  Co.,  60 
N.  J.  L.  235,  37  AtL  778,  construing  statute  providing  for  punish- 
ment of  person  travelling  without  paying  fare;  Cotheal  v.  Brouwer,. 
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5  N.  T.  567,  holding  officer,  refusing  to  permit  stockholder  to  In- 
spect books,  subject  to  penalty;  Wynehamer  v.  People,  13  N.  T.  448, 
holding  laws  to  prevent  Intemperance,  destroy  property  In  liquors 
already  manufactured  and  are  unconstitutional;  dissenting  opinion, 
Lowenberg  v.  People.  27  N.  T.  349,  majority  holding  act  In  relation 
to  capital  punishment  did  not  abolish  death  penalty  for  murder; 
American  L.  Ins.  CJo.  v.  Dobbin,  Lalor's  Supp.  to  Hill  &  D.  260, 
deciding  that  "restraining  act,"  prohibiting  corporations  from  dis- 
counting bills,  notes,  etc.,  does  not  prohibit  their  purchasing  notes; 
Hines  v.  Railroad  Co.,  95  N.  O.  439,  59  Am.  Rep.  252,  construing  act 
prohibiting  freight  discrimination;  dissenting  opinion,  Boyd  t.  Watt, 
27  Ohio  St.  275,  majority  holding  to  recover  for  habitual  Intoxicatioil, 
it  is  not  essential  that  defendant  was  sole  cause;  State  y.  Meyers, 
56  Ohio  St  350,  47  N.  E.  140,  refusing  to  extend  criminal  statute 
to  persons  not  within  its  terms;  State  y.  Johnson,  16  S.  G.  189,  con- 
struing act  prohibiting  carrying  of  concealed  weapon;  Murray  y. 
State,  21  Tex.  App.  633,  57  Am.  Rep.  629,  2  S.  W.  762,  construing 
statute  against  malicious  mischief;  Harris  y.  Ck)mmon wealth,  81 
Va.  243,  59  Am.  Rep.  668,  holding  skating  rink  not  required  to  haye 
license  for  public  exhibition;  Lescallett  y.  Ck)mmonwealth,  89  Va. 
884,  construing  act  against  betting,  as  to  betting  by  telegraph;  Han- 
son y.  Bichstaedt,  69  Wis.  547,  35  N.  W.  34,  construing  act  giylng 
parties  right  to  make  private  notes  from  public  records;  dissenting 
opinion.  State  y.  Hunklns,  90  Wis.  270,  63  N.  W.  168,  majority  hold- 
ing offense  of  fraudulently  conyeying  incumbered  real  estate  may 
be  committed  by  one  procuring  another  to  make  the  conveyance'; 
State  V.  Shove,  96  Wis.  9,  65  Am.  St  Rep.  20,  70  N.  W.  314,  37  L.  R. 
A.  146,  certificate  of  deposit  payable  at  fixed  date,  a  deposit  and  not 
a  loan.  Cited  approvingly  In  United  States  v.  Rhodes,  1  Abb.  (XT.  S.) 
87,  F.  O.  16,151,  and  United  States  v.  Willetts,  5  Ben.  227,  F.  O. 
16,699,  statutes  were  not  penaL 

Distinguished  in  Beley  v.  Naphtaly,  73  Fed.  125,  44  U.  S.  App.  232, 
construing  remedial  act  liberally;  Baring  v.  Erdman,  2  Fed.  Gas. 
788,  construing  statute  In  relation  to  construction  of  State  roads 
liberally;  Manitowoc  County  y.  Truman,  91  Wis.  12,  64  N.  W.  310, 
construing  act  providing  for  deposit  of  county  funds  in  bank;  State 
v.  Shove,  96  Wis.  9,  65  Am.  St  Rep.  20,  70  N.  W.  314,  holding,  where 
certificate  of  deposit  is  issued  payable  In  a  year,  not  subject  to 
check,  it  is  a  deposit  within  the  statute  making  It  an  offense  for  any 
officer  of  a  bank  to  receive  money  on  deposit  when  he  knows  the 
bank  is  unsafe;  Paragon  Paper  Go.  v.  State,  19  Ind.  App.  324,  49 
N.  E.  603,  holding  statute  requiring  that  In  a  criminal  prosecution 
against  a  corporation  a  copy  of  the  information  or  Indictment  shall 
be  served  and  returned  with  the  summons,  does  not  require  the 
service  of  the  affidavit  upon  which  the  information  was  based; 
Rasmussen  v.  Baker,  50  Pac.  831,  38  L.  R.  A.  784,  holding  article  pre- 
venting one  not  able  to  read  the  Constitution  from  voting,  means  the 
Constitution  written  in  English. 
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Oonstraction  of  rtatute.— Where  there  Is  no  ambiguity  In  the 
words,  there  Is  no  room  for  construction,  pp.  95,  96. 

Rule  applied  in  The  Cherokee  Tobacco  CJo.,  11  Wall.  620,  20  L. 
229,  holding  internal  revenue  acts  include  liquors  made  in  Indian 
toTltories;  Texas  t.  Chiles,  21  Wall.  491,  22  L.  661,  holding  statute 
proTldIng  no  witness  can  be  excluded  in  civil  suit  because  of  in- 
terest, puts  parties  on  same  footing  with  other  witnesses;  Lewis 
y.  United  States,  92  U.  S.  621,  23  L.  514,  holding  under  bankrupt 
act,  debts  of  United  States  have  priority  over  debts  of  partners 
as  individuals  or  as  a  firm;  Calderon  v.  Atlas  Steamship  Co.,  170 
U.  S.  280,  42  L.  1086,  18  S.  Ct.  591,  holding  carrier's  contract 
was  an  attempt  to  limit  his  responsibility,  and  was  void  under 
EUurter  act;  United  States  v.  Ragsdale,  Hemp.  501,  F.  C.  16,113, 
holding  that  offender  protected  by  letter  of  penal  statute  cannot 
be  deprived  of  its  benefit;  United  States  v.  Ohong  Sam,  47  Fed. 
884,  885,  construing  word  "subject"  in  Chinese  exclusion  act; 
Marine  v.  Packham,  62  Fed.  580,  8  U.  &  App.  93,  construing  tariff 
act  as  to  duty  on  glass  bottles;  Matthews  v.  People,  159  111.  405, 
42  N.  E.  865.  holding  surety  on  bond  of  keep^  of  dram  shop  need 
not  be  a  resident  but  only  a  freeholder  of  the  county;  Lane  v.  Ruhl, 
108  Mich.  43.  61  N.  W.  348,  construing  act  providing  where  com- 
plainant recovers  possession  of  premises,  in  case  of  forcible  entry 
and  detainer,  he  may  recover  treble  damages. 

Treason  is  a  breach  of  allegiance,  p.  97. 

Cited  in  Young  v.  United  States,  97  U.  &  62,  24  L.  996,  distinguish- 
ing between  giving  **  aid  and  comfort "  and  treason. 

Jnxlsdietion.— Federal  courts  can  only  exercise  such  criminal 
Jurisdiction  as  is  specifically  given  by  congress,  p.  98. 

Cited  to  this  point  although  only  inferentlally  decided,  in  In  re 
Metzger,  17  Fed.  Cas.  234,  holding  all  inferior  Federal  courts  re- 
ceived their  Jurisdiction  from  congress;  United  States  v.  Abbott,  24 
Fed.  Cas.  744,  holding  Federal  courts  had  power,  under  statute,  to 
punish  for  failure  to  affix  revenue  stamps;  United  States  v.  Mac- 
Kenzle,  30  Fed.  Cas.  1162,  holding  civil  courts  had  not  been  given 
Jurisdiction  over  crime  of  murder  committed  on  United  States  man- 
of-war  and  triable  by  court-martial;  United  States  v.  MacKenzie, 
26  Fed.  Gas.  1120,  holding  where  party  charged  with  murder  on 
high  seas  is  before  court  of  inquiry.  District  Court  will  not  issue 
a  warrant;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
448^  483,  484,  F.  C.  15,  867,  holding  Circuit  Court  has  no  power, 
without  authority  of  congress,  to  punish  obstructing  navigable 
waters  as  a  crime. 

United  States  courts,  under  act  of  1790,  have  no  Jurisdiction  of 
manslaughter  committed  in  a  river  within  the  Jurisdiction  of  a 
foreign  sovereign,  p.  104. 
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The  citations  show   the   following  application   to   this  holding: 
dissenting  opinion,  Waring  v.  Clarke,  5  How.  481,  12  L.  215,  majority 
holding  United  States  courts  have  jurisdiction  in  case  of  tort  on 
river,  where  tide  ebbs  and  flows,  though  it  be  infra  corpus  comi- 
tatus;  dissenting  opinion,  Tennessee  v.  Davis,  100  TJ.  S.  276,  279, 
25  L.  655,  656,  majority  holding  Federal  court  has  jurisdiction,  where 
United  States  officer,  acting  within  scope  of  his  authority,  is  ar- 
rested and  brought  before  State  court,  to  remove  case;  dissenting 
opinions,  United  States  v.  Rodgers,  150  U.  &  267,  269,  282,  a7  Ul 
1078,  1083,  14  S.  Ct  116»  117,  122,  majority  holding  Federal  courts 
have  jurisdiction  of  crime  committed  on  vessel  owned  by  citizen 
of  United  States,  vessel  being  on  Detroit  river  within  limits  of 
Canada;  United  States  v.  Wilson,  3  Blatchf.  438»  F.  C.  16,  731,  to 
give  United  States  courts  jurisdiction  of  crime,  it  must  ha!\'e  bet»n 
committed  on  the  "  high  seas;  *^  Henry  Miller's  Case,  Brown  Adm. 
157,  F.  O.  9,558,  holding  great  lakes  are  not  *  high  seas"  within 
act   punishing    burning    of    vessels;    United    States    v.    Grush,  5 
Mason,  298,  F.  O.  15,268,  holding  words  ''high  seas"  mean  un- 
inclosed  waters  of  the  ocean,  and  State  courts  have  jurisdiction 
of  crimes  committed  on  arms  of  sea  within  the  body  of  a  county; 
Schooner  Wave  v.  Hyer,  2  Paine,  143,  F.  C.  17,300,  holding,  congresa 
having  adopted  State  law  as  to  pilots,  District  Courts  have  no 
jurisdiction;  The  Schooner  Harriet,  1  Story,  260,  F.  C.  6,099,  holding 
"  at  sea  *'  means  without  limits  of  any  port;  United  States  v.  New 
Bedford    Bridge   Co.,    1   Wood.    &   M.   438,   448,   483,   484,    F.    C. 
15,867,  holding  Circuit  Court  has  no  power  without  authority  of 
congress  to  punish  as  a  crime  obstruction  of  navigation  in  navigable 
water;  Ex  parte  Byers,  32  Fed.  406,  holding  Federal  courts  have 
no  jurisdiction  of  assault  committed  on  American  vessel  in  Detroit 
river;  Commonwealth  v.  Peters,  12  Met  396,  holding  Federal  courts 
have  no  jurisdiction  of  crime  committed  on  merchant  vessel  within 
a  State;  People  v.  Tyler,  7  Mich.  216,  74  Am.  Dec.  711,  holding  crime 
committed  on  American  vessel  within  province  of  Canada,   not 
punishable  in  our  courts;  Hubbard  v.  Hubbard,  8  N.  T.  200,  holding 
a  nuncupative  vrill  may  be  made  by  master,  vessel  being  at  anchor 
in  arm  of  sea  where  tide  ebbs  and  flows. 

Distinguished  in  The  Wave,  Blatchf.  &  H.  252,  F.  C.  17,297,  hold- 
ing Federal  courts  have  jurisdiction  over  salvage  claims  upoa 
waters  where  tide  ebbs  and  flows  though  within  a  State,  it  being  a 
civil  case. 

Miscellaneous  citations.— Cited  in  Forsyth  v.  United  States,. 
9  How.  572,  13  L.  262,  and  State  v.  Crocker,  5  Wyo.  398,  40  Pac.*^ 
684,  as  an  instance  of  where  criminal  case  was  brought  upon  cer- 
tificate of  division;  The  Wave,  Blatchf.  &  H.  249,  F.  O.  17,297,  as 
having  collected  authorities  on  English  admiralty  jurisdiction; 
United  States  v.  New  Bedford  Bridge,  1  W.  &  M.  438,  458,  463,  466^ 
472,  F.  O.  15,867,  citing  note  as  to  admiralty  jurisdiction;  United- 
States  V.  Roberts,  27  Fed.  Cas.  824,  citation  is  in  statement  of  case; 
incidentally  referred  to  in  State  v.  Field,  14  Me.  247,  81  Am.  Dec.  63^ 
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5  Wheat  116-127,  5  K  46,  McCLUNQ  v.  ROSS. 

Tax  deed.—  Under  laws  of  Tennessee  tax  deed  to  be  valid  must 
show  every  fact  necessary  to  give  court  Jurisdiction  upon  the  record, 
p.  120. 

Rule  applied  in  Barly  v.  Doe,  16  How.  618,  619,  14  L.  1083,  hold- 
ing sale  void,  where  notice  required  by  statute  was  not  given; 
Dunn  V.  Gaines,  1  McLean,  328,  F.  O.  4,176,  holding  one  claiming 
under  tax  deed  must  show  that  all  the  legal  requisites  of  the  law 
have  been  complied  with;  Lyon  v.  Hunt,  11  Ala.  312,  46  Am.  Dec. 
223,  setting  aside  sale,  where  advertisement  of  sale  under  statute 
failed  to  describe  property;  Fitch  v.  Pinckard,  4  Scam.  79,  setting 
aside  sale  where  notice  was  insufficient  under  statute;  State  Tax 
Law  Oases,  54  Mich.  447,  in  note  where  cases  showing  intervention 
of  Judfciary  in  tax  proceedings  are  collected;  Morton  v.  Reeds,  6 
Mo.  73,  denying  validity  of  sale  in  absence  of  proof  of  regularity 
of  assessment  Cited,  arguendo,  in  Tolmie  v.  Thompson,  3  Cr. 
a  a  130,  F.  0.  14,080,  a  suit  for  partition. 

Distinguished,  Werz  v.  Werz,  11  Mo.  App.  35,  holding  in  suit  for 
divorce  record  need  not  show  every  fact  necessary  to  Jurisdiction. 

Adverse  possession.— Purchaser  of  part,  having  agreement  to 
hold  balance  for  vendop,  has  adverse  possession  only  of  part  sold, 
p.  123. 

Cited  upon  this  point  l|i  Ross  v.  Cobb,  9  Yerg.  470,  holding  posses- 
sion of  part  of  a  tract  of  land  under  a  lease,  defined  by  prescribed 
boundaries,  is  not  possession  of  whole  tract;  Brown  v.  Johnson,  1 
Humph.  264,  holding  where  party  takes  possession  under  a  legal 
title,  possession  of  part  extends  to  boundaries  described  in  deed. 

Distinguished  In  Coal  Creek  Mining  Co.  v.  Heck,  15  Lea,  515, 
holding  part  possession  under  title  is  possession  of  whole  tract 

Adverse  possession.—  A  tenant  in  common  may  oust  his  cotenant 
and  hold  in  severalty,  but  silent  possession,  unaccompanied  by  act 
of  ouster  or  notice  of  adverse  possession,  does  not  amount  to  ad- 
verse holding,  p.  124. 

The  citations  collect  a  number  of  cases  upon  this  point  and 
show  various  applications  of  the  principle,  as  follows:  Kirk  v. 
Smith,  9  Wheat  288,  6  L.  92,  holding  possession  to  give  title  must 
be  adverse;  Bradstreet  v.  Huntington,  5  Pet  440,  8  L.  181,  holding 
grantee  of  one  tenant  in  common  for  the  whole  may  set  up  statute 
against  cotenants;  Clymer  v.  Dawkins,  3  How.  690,  11  L.  786,  hold- 
ing tenant  In  common  must  show  adverse  possession  by  some 
notorious  act;  dissenting  opinion,  Hewitt  v.  Story,  64  Fed.  530,  29 
U.  S.  App.  155,  30  L.  R.  A.  278,  and  n.,  case  holding  water  right  aban- 
doned by  nonuser;  Abercrombie  v.  Baldwin,  15  Ala.  370,  holding  pos- 
session of  cotenant  becomes  antagonistic  by  notorious  denial  of  right 
of  other  tenant;  Ashley  v.  Rector,  20  Ark.  375,  holding  cotenants 
barred  where  tenant  held  land  openly  and  did  acts  hostile  to  their 
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rights;  McKneely  ▼.  Terry,  61  Ark.  541,  83  a  W.  956,  holding  tak- 
ing of  rents  by  cotenant  Insufficient  to  show  ouster;  Owen  y. 
Morton,  24  Gal.  379,  holding  It  Is  sufficient  If  cotenant  In  possession 
appropriates  profits  with  Intent  to  possess  the  whole  exclusively; 
Raymond  v.  Simonson,  4  Blackf.  (Ind.)  82,  holding  statute  does 
not  run  in  a  continuing  trust,  until  trustee  denies  right  of  cestui 
que  trust;  Pattison  v.  Maloney,  38  La.  Ann.  890,  holding  one  may 
plead  title  by  prescription,  though  by  Inquiry  he  might  have  dis- 
covered that  vendor  had  no  title;  Porter  v.  Hooper,  13  Me.  28,  29 
Am.  Dec.  481,  holding  tenant  in  common  cannot  maintain  action 
for  mesne  profits  without  an  actual  ouster  by  cotenant;  Richard- 
son V.  Richardson,  72  Me.  408,  holding  a  tenant  in  com- 
mon may  disseize  a  cotenant;  Hudson  v.  Coe,  79  Me.  94,  1  Am.  St 
Rep.  294,  8  Atl.  252,  holding  there  must  be  notorious  acts  of  ex- 
clusion by  cotenant;  Van  Bibber  v.  Frazler,  17  Md.  451,  holding 
exclusive  possession  and  appropriation  of  profits  by  cotenant  Is 
not  adverse  possession;  Munroe  v.  Luke,  1  Met  471,  holding  entry 
of  mortgagee  under  a  mortgage  made  after  plalntlfTs  attachment, 
and  apprbpriating-  all  profits,  not  a  disseizin;  Dubois  v.  Campau, 
28  Mich.  316,  318,  court  dividing  as  to  whether  occupation  and 
exclusive  taking  of  profits  by  tenant  in  common  will  bar  action  in 
ejectment;  Lowry  v.  TiUeny,  31  Minn.  502,  18  N.  W.  453,  holding 
possession  of  mortgagor  after  foreclosure  sale  is  not  adverse  to 
purchaser;  Hoffstetter  v.  Bhittner,  8  Mo.  282,  holding  tenant  in  com- 
mon may  hold  adversely  to  cotenant;  Warfield  v.  Lindell,  30  Mo. 
283,  77  Am.  Dec.  616,  holding  a  notorious  assertion  of  entire  owner- 
ship is  sufficient  to  oust  cotenant;  see  also  38  Mo.  585,  90  Am. 
Dec.  452;  Jackson  v.  Brink,  5  Cow.  484,  holding  purchase  of  co- 
tenant's  interest  under  defective  deed  from  sheriff,  constitutes 
adverse  possession;  La  Frombois  v.  Jackson,  8  Ck>w.  619,  18  Am. 
Dec.  486,  holding  possession  may  become  adverse  after  its  com- 
mencement by  a  subsequent  claim  of  tide;  Edwards  v.  Bishop,  4 
N.  Y.  65,  holding  possession  of  cotenant  to  be  adverse  must  be  a 
total  denial  of  other  tenants'  right;  Culver  v.  Rhodes,  87  N.  Y.  354, 
holding  that  to  establish  adverse  possession  of  cotenant  notice,  In 
fact,  or  notorious  hostile  act  is  necessary;  Northrop  v.  Marquam. 
16  Or.  190,  18  Pac.  459,  holding  to  make  possession  of  cotenant 
adverse,  cotenant  out  of  possession  must  have  notice  of  such  ex- 
clusive claim;  Jefcoat  v.  Knott,  12  Rich.  Eq.  60,  where  evidence  of 
ouster  of  cotenant  was  insufficient;  Marr  v.  Gilliam,  1  Cold.  500, 
holding  adverse  possession  by  cotenant  must  be  made  clear  by 
positive  proof;  Burnley  v.  Sharp,  16  Tex.  237,  holding  sale  by  part 
owner  transferring  whole  right  in  cattie,  Is  an  act  of  ouster- 
Emerick  v.  Tavener,  9  Oratt  238,  58  Am.  Dec.  230,  deciding  that 
tenant  holding  over,  must  disclaim  In  order  to  set  statute  running- 
Oaperton  v.  Gregory,  11  Gratt  508,  holding  that  coparcener  claim- 
ing all  the  property  and  appropriating  the  whole  of  the  profits  Is 
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A  dlBselzer;  Lagorio  y.  Dozler,  91  Va.  508,  22  S.  E.  241,  where  it 
was  held  that  exclnsive  possession,  receipt  of  profits,  and  payment 
of  taxes  does  not  amoont  to  ouster  of  cotenant;  Oovey  t.  Porter, 
22  W.  Ya.  124,  holding  a  parcener  exclusively  using  and  taking 
rents,  and  notoriously  Ignoring  rights  of  coparceners  is  in  adverse 
possession;  Ghallefouz  y.  Ducharme,  4  Wis.  665,  holding  silent  pos- 
session by  tenant  in  common  is  not  an  adverse  possession;  Bader 
V.  Dyer,  106  Iowa,  722,  77  N.  W.  471,  holding  tenant  in  common  in 
sole  possession,  using  it  as  his  own,  but  making  no  public  claim  of 
entire  ownership,  does  not  hold  adversely;  see  also  note  in  89  Am. 
Dec.  428,  on  action  by  disseizee  for  rents  and  profits. 

5  Wheat  127-132,  5  L.  50,  THE  VENUS. 

Admiralty. —  Captor's  costs  and  expenses  awarded  against  claim- 
ant, although  restitution  decreed,  p.  132. 

Cited  in  Boston  Mfg.  Co.  v.  Fiske,  2  Mason,  122,  F.  C.  1,681, 
holding  Jury  may  give  plaintiff,  in  action  for  infringing  patent,  coun- 
sel fees  as  damages. 

Miscellaneous  citations.—  Cited  to  point,  that  nothing  but  the 
clearest  proof  could  relieve  transaction  from  the  presumption  of 
Illegality,  arising  from  fraudulent  papers  in  United  States  v.  Pack- 
ages, 27  Fed.  Cas.  286;  United  States  v.  Barrels  of  Cement,  27 
Fed.  Cas.  297,  holding  license  procured  by  fraud  will  not  prevent 
forfeiture  of  goods. 

5  Wheat  132-144,  5  L.  52,  THE  LONDON  PACKET. 

Prise. —  Goods  being  found  on  an  enemy's  ship,  raises  a  legal 
presumption  that  they  are  enemy's  property,  p.  137. 

Cited  in  United  States  v.  Packages,  27  Fed.  Cas.  286,  holding 
willful  omission  to  stamp  distilled  liquors,  forfeits  all  the  liquors; 
United  States  v.  Barrels  of  Cement,  27  Fed.  Cas.  297,  holding  act 
done  under  license  procured  by  fraud,  will  not  prevent  forfeiture  of 
gooda. 

Prlxe. —  Restitution  decreed,  but  captor's  costs  and  expenses 
ordered  paid  by  claimants,  because  of  imperfect  documents  found 
on  board,  p.  143. 

Cited  in  Boston  Mfg.  Co.  v.  Fiske,  2  Mason,  122,  F.  C.  1,681,  hold- 
ing Jury  may  give  plaintiff,  in  action  for  Infringing  patent,  counsel 
fees  as  damages. 

Miscellaneous.— Cited  in  Merriman  v.  Cannovan,  9  Baxt  96^ 
not  in  point 

6  Wheat  144-153,  5  L.  55,  UNITED  STATES  v.  KLINTOCK. 

Piracy. —  A  commission  as  privateer,  issued  by  one  purporting 
to  be  '^  brigadier  of  the  Mexican  Republic,"  which  has  no  authorita- 
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tire  existence,  or  as  *' generalissimo  of  the  Florldas,"  a  Spanish 
province,  will  not  Justify  captures  by  such  alleged  privateer  at 
sea,  p.  149. 

Distinguished  in  Ford  v.  Surget,  97  U.  S.  617,  24  L.  1025,  holding 
orders  relieved  Confederate  officer  from  liability  for  destroying 
cotton;  Dole  v.  Insurance  Ck>.,  2  Cliff.  419,  421,  F.  C.  3,966,  and  Fifield 
V.  Insurance  Co.,  47  Pa.  St  169,  86  Am.  Dec.  525,  holding  capture 
by  a  rebel  privateer  not  a  taking  by  a  pirate,  as  also  in  The  Schooner 
Chapman,  4  Sawy.  511,  F.  C.  2,602. 

Piracy. —  Under  act  of  1790,  United  States  courts  may  punish 
piracy,  though  committed  against  a  foreign  vessel,  by  foreigners 
who  have  thrown  off  their  national  character  and  are  cruising 
piratically,  pp.  151,  152. 

Cited  to  this  point  and  applied  in  United  States  v.  Pirates,  5 
Wheat  193,  5  L.  66,  under  similar  facts;  United  States  v.  Holmes, 
5  Wheat  416,  5  L.  123,  holding  Federal  courts  have  Jurisdiction  of 
crime  committed  on  vessel  having  no  national  character;  United 
States  V.  Demarchi,  5  Blatchf.  85,  87,  F.  C.  14,944,  holding  indict- 
ment for  murder,  alleging  its  commission  on  vessel  of  citizen  of 
United  States  sufficient;  United  States  v.  Gibert,  2  Sumn.  89,  F.  C. 
15,204,  holding  Federal  courts  have  Jurisdiction  of  crimes  aboard 
American  vessels;  United  States  v.  The  New  Bedford  Bridge,  1 
Wood.  &  M.  485,  F.  C.  15,867,  holding  Federal  court  has  no  Juris- 
diction where  corporation  was  indicted  for  obstructing  navigation 
of  a  river,  under  authority  of  State;  The  Ambrose  Light,  25  Fed. 
-  415,  420,  428,  holding  establishing  of  blockade  by  unrecognized 
rebels  is  piratical;  People  v.  Tyler,  7  Mich.  214,  74  Am.  Dec.  709, 
holding  our  courts  have  no  Jurisdiction  of  manslaughter,  though 
blow  was  struck  on  American  vessel,  but  party  died  in  Canada. 

Distinguished  in  United  States  v.  Kessler,  Bald.  27-29,  F.  C.  15,528, 
holding  United  States  courts  have  no  Jurisdiction  to  try  defend- 
ant indicted  for  piracy  on  board  French  ship;  United  States  v. 
Davis,  2  Sumn.  485,  F.  C.  14,932,  holding  our  courts  have  no  Juris- 
diction of  crime  on  foreign  vessel  in  foreign  harbor,  shot  being 
fired  from  our  ship. 

Miscellaneous.— Cited,  generally,  in  State  v.  Jones,  1  McMulL 
L.  245,  36  Am.  Dec.  262. 

5  Wheat  153-183,  5  L.  57,  UNITED  STATES  v.  SMITH. 

Piracy. —  Act  of  1819,  punishing  the  '*  crime  of  piracy,  as  defined 
by  the  law  of  nations,''  is  a  valid  and  sufficient  exercise  of  the 
power  to  define  and  punish  piracy,  pp.  158-161. 

Piracy. —  Forcible  depredations  or  robbery  upon  the  sea,  animo 
furandl,  is  piracy  by  the  "law  of  nations,"  and  by  the  act  of 
congress,  p.  162. 

Cited  in  United  States  v.  Pirates,  6  Wheat  193,  5  L.  66,  holding 
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our  courts  can  punish  piracy  committed  from  on  board  vessel  which 
has  thrown  off  her  national  character;  Dole  y.  New  England  Ins.  Ck)., 
2  Cliff.  41d,  420,  F.  C.  3,966,  holding  taking  by  rebel  priyateer  not 
piracy;  United  States  v.  Ck)ppersmith,  4  Fed.  202,  2  Flipp.  551, 
defining  a  felony;  The  Ambrose  Light,  25  Fed.  416,  423,  holding 
that  maritime  warfare  of  unrecognized  rebels  is  piratical;  United 
States  T.  White,  27  Fed.  201,  holding  counterfeiting  securities  of  a 
foreign  nation  is  an  offense  against  the  "law  of  nations;"  United 
States  y.  Smith,  27  Fed.  Cas.  1135,  declaring  United  States  will 
treat  insurgents  plundering  our  vessels  as  pirates;  Dole  v.  Mer- 
chants' Mntual  Marine  Ins.  Co.,  51  Me.  4G9,  as  to  what  is  piracy; 
Opinion  of  the  Justices,  66  N.  H.  672,  33  AtL  1099,  defining  word  in 
statute  in  its  technical  sense. 

Miscellaneous  citations.— Cited  in  Forsyth  v.  United  States,  9 
How.  572,  13  L.  263,  of  an  instance  where  a  criminal  case  was  exam- 
ined in  the  Supreme  Court  upon  certificate  of  division;  The  United 
States  V.  New  Bedford  Bridge,  1  Wood.  &  M.  446,  F.  0.  15,867,  to 
support  proposition  that  common  law  of  England  was  not  put  in 
force  by  the  Constitution;  State  v.  Jones,  1  McMuU.  L.  245,  36  Am. 
Dec.  262,  not  in  point;  United  States  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  461,  F.  C.  15,867,  citing  note,  p.  162,  on  definition  of 
piracy  by  law  of  nations;  United  States  v.  New  Bedford  Bridge, 

1  Wood.  &  M.  438,  474,  F.  C.  15,867,  to  point  that  act  of  congress 
is  necessary  to  give  Circuit  Courts  criminal  Jurisdiction. 

5  Wheat  l»i-206,  5  L.  64,  UNITED  STATES  v.  PIRATES. 

TTnited  Statee  courts  —  Jurisdiction.—  Piracy  committed  from  on 
board  a  foreign  vessel,  which  has  thrown  off  her  national  character, 
is  punishable  in  the  courts  of  this  country,  p.  192. 

Cited  in  United  States  v.  Holmes,  5  Wheat.  418,  5  L.  123,  holding 
Federal  courts  have  jurisdiction  of  murder  committed  from  on 
board  vessel  having  no  national  character;  Davison  v.  Sealskins, 

2  Paine,  333,  F.  C.  3,661,  holding  a  pirate  is  one  without  any  com- 
mission from  a  sovereign  State;  United  States  v.  Gibert,  2  Sumn. 
80,  F.  C.  15,204,  holding  Federal  courts  have  Jurisdiction  of  crimes 
on  board  American  vessels. 

Bobbery  on  the  seas  is  an  offense  within  the  criminal  Jurisdic- 
tion of  all  nations,  and  plea  of  autrefois  acquit  would  be  good  in 
any  civilized  State,  though  resting  on  a  prosecution  instituted  in 
the  courts  of  any  other  civilized  State,  p.  197. 

Cited  in  Dole  v.  New  England  Ins.  Co.,  2  Cliff.  416,  F.  0.  3,966, 
without  any  particular  application. 

Distinguished  in  United  States  v.  Barnhart,  10  Sawy.  495,  22  Fed. 
288,  where  crime  of  which  defendant  was  acquitted  In  State  court 
was  not  the  same  as  that  for  which  he  was  indicted  in  Federal 
courts. 
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Documentary  evidence  is  not  necessary  to  prove  national  char* 
acter  of  vessel  on  indictment  for  piracy,  but  the  jury  may  determine 
it  from  such  evidence  as  satisfies  their  minds,  p.  Id9. 

Rule  applied  in  United  States  v.  Plumer,  3  CUff.  64,  65,  68,  P. 
G.  16,056,  under  similar  facts. 

Piracy.—  In  the  act  of  1790,  punishing  as  piracy,  certain  offenses 
committed  "  out  of  the  Jurisdiction  of  any  particular  State,"  these 
words  mean  a  State  of  the  Union,  p.  200. 

Cited  in  dissenting  opinion  of  Gray,  150  U.  S.  267,  276,  37  L.  1078, 
1081,  14  S.  Ct  116.  119,  majority  holding  this  Umitation  does  not 
apply  to  offenses  on  high  seas;  Ex  parte  Byers,  32  Fed.  405,  holding 
Federal  courts  have  no  Jurisdiction  of  crime  committed  upon 
American  vessel  in  Detroit  river;  Smith  v.  United  States,  1  Wash. 
Ter.  269,  274,  holding  a  territory  is  not  a  State.  And  see  92  Am. 
Dec.  662,  note. 

High  seas.— Vessel  lying  in  an  open  roadstead  of  a  foreign 
country,  is  upon  the  high  seas  within  the  piracy  act  of  1790,  p.  200. 

Cited  in  United  States  v.  Wilson,  3  Blatchf.  439.  F.  C.  16.731, 
holding  "  high  seas  "  is  used  in  contradistinction  to  landlocked  tide- 
waters; The  Schooner  Harriet,  1  Story,  260,  F.  C.  6,099,  holding  "  at 
sea  "  means  without  the  limits  of  any  port;  United  States  v.  New 
Bedford  Bridge,  1  Wood.  &  M.  484,  485,  F.  C.  15,867,  discussing 
admiralty  Jurisdiction. 

Indictment.- Each  count  in  an  indictment  is  a  substantive  charge, 
and  they  may  be  inconsistent  one  with  another;  if  one  be  bad, 
Judgment  may  be  on  a  sufficient  count,  p.  201. 

The  citations  collect  a  number  of  cases  affirming  and  applying 
this  rule,  as  follows:  United  States  v.  Peterson,  1  Wood.  &  M.  818, 
320,  F.  C.  16,037,  if  indictment  contain  two  counts,  for  offenses  of 
same  class,  but  of  different  degrees.  Judgment  will  not  be  arrested, 
though  a  verdict  of  guilty  is  returned  on  both;  United  States  v. 
Stone,  8  Fed.  251,  252,  holding  separation  in  indictment  may  be 
disregarded  and  general  verdict  had  upon  the  whole  indictment; 
Philbrook  v.  Newman,  85  Fed.  141,  applying  the  rule  in  disbarment 
proceedings;  as  also  in  United  States  v.  Knapp,  26  Fed.  Cas.  793, 
an  indictment  for  larceny;  Scott  v.  State,  37  Ala.  123,  where  indict- 
ment in  separate  counts  charged  murder  and  manslaughter,  a  general 
verdict  of  guilty  was  held  sufficient  to  authorize  death;  Bulloch  v. 
State,  10  Ga.  60,  54  Am.  Dec.  376,  where  several  counts  charge  dif- 
ferent grades  of  same  offense  on  general  verdict  of  guilty  court  will 
award  Judgment  for  highest  offense;  Dohme  v.  State,  68  6a.  341, 
holding  a  general  verdict  of  guilty,  without  specifying  counts,  suffi- 
cient; Kennedy  v.  State,  6  Ind.  486,  where  statute  provided  on  indict- 
ment for  murder  in  first  degree.  Jury  might  find  verdict  of  guilty  in 
second  degree,  verdict  of  guilty  in  form  and  manner  charged  meant 
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follty  of  murder  In  the  first  degree;  State  v.  Shelledy,  8  Iowa,  611, 
where  general  yerdict  is  rendered,  it  was  held  if  one  count  was 
onfflcient,  Judgment  would  be  supported;  Commonwealth  v.  Des- 
marteau,  16  Gray,  14,  holding  Jury  need  not  return  a  separate  ver- 
dict on  each  count;  People  v.  McDowell,  63  Mich.  232,  30  N.  W.  69, 
holding  prosecution  need  not  elect  count  on  which  conyiction  would 
be  asked;  State  y.  Bean,  21  Mo.  270,  holding  general  yerdict  upon 
indictment  containing  several  counts  is  good;  State  v.  Lincoln,  49  N. 
H.  471,  holding,  where  both  counts  relate  to  same  transaction, 
prosecution  will  not  be  put  to  an  election;  State  v.  Snyder,  50  N.  H. 
158,  holding  prosecutor  may  elect,  and  conviction  will  be  good; 
Kane  v.  People,  8  Wend.  214,  holding,  where  there  is  a  general 
verdict  of  guilty.  Judgment  may  be  on  the  last  count;  as  also  In 
State  v.  Toole,  106  N.  O.  741,  11  S.  E.  170,  an  indictment  for 
nuisance,  and  Tabler  y.  State,  34  Ohio  St  137;  State  v.  Pace,  9  Rich. 
L.  364,  holding  on  general  verdict  of  guilty  Judgment  will  not  be 
arrested  if  there  be  one  good  count;  Dalton  v.  State,  4  Tex.  App. 
336,  holding,  where  both  charges  are  substantially  for  the  same 
offense,  prosecution  need  not  elect  Cited  with  approval  in  United 
States  y.  Patterson,  6  McLean,  469,  F.  O.  16,011,  where  both  counts 
were  held  sufficient.  Cited  without  special  application  in  Lovejoy 
V.  State,  48  S.  W.  522. 

Distinguished  in  United  States  v.  Kelsey,  42  Fed.  889,  where 
neither  count  was  sufficient 

Miscellaneous.— Cited  to  no  particular  point  decided  in  Common- 
wealth y.  Macloon,  101  Mass.  22,  100  Am.  Dec.  107,  and  People  v. 
Tyler,  7  Mich.  214,  74  Am.  Dec.  709. 

5  Wheat.  207-269,  5  L.  70,  STEVENSON'S  HEIRS  v.  SULLIVAN. 

Illegitimate  child.-- Statute  enabling  an  illegitimate  to  inherit 
from  mother  and  to  transmit,  gives  him  no  power  to  inherit  from  a 
natural  brother,  p.  260. 

Rule  applied  in  Blair  y.  Adams,  59  Fed.  244,  248,  249,  holding 
bastard  cannot  transmit  his  estate  through  deceased  mother  to  her 
brothers  and  sisters;  Williams  v.  Kimball,  35  Fla.  56,  48  Am.  St 
Rep.  243, 16  So.  785, 26  L.  R.  A.  748,  statute  only  makes  bastard  legiti- 
mate so  far  as  his  mother  is  concerned;  Scroggin  v.  Allan,  2  Dana 
(Ky.),  364,  365,  holding  bastard  has  no  inheritable  blood  for  collateral 
purposes;  Jackson  v.  Jackson,  78  Ky.  391,  39  Am.  Rep.  247,  holding 
bastard  cannot  inherit  through  his  mother  from  her  ancestors;  Croan 
y.  Phelps,  94  Ky.  215,  218,  21  S.  W.  874,  875,  23  L.  R.  A.  754, 
756^  and  n.,  mother's  collateral  kin  cannot  inherit  from  bastard; 
Helms  y.  Franclscus,  2  Bland  Ch.  582,  20  Am.  Dec.  421,  holding 
bastard,  under  statute,  can  inherit  from  mother;  Porter  v.  Porter, 
7  How.  (Miss.)  112,  40  Am.  Dec.  58,  holding  **  children  "  in  statute 
of  descent  does  not  include  bastard;  Edwards  v.  Gaulding,  38  Miss. 
166,  holding  children  cannot  under  statute,  inherit  estate  of  lUe- 
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gltlmate  uncle;  Bent  y.  St.  Vrain,  30  Mo.  271,  holding,  under  statute, 
bastard  could  not  transmit  to  mother  or  brothers;  Little  v.  Lake,  8 
Ohio,  290,  holding  estate  of  bastard  does  not  pass  to  the  maternal 
line;  Gibson  y.  McNeely,  11  Ohio  St  136,  holding  illegitimate  child 
could  not  take  in  will  as  the  "  issue  *'  of  her  mother,  nor  could  she 
Inherit  collaterally;  Moore  y.  Moore,  35  Vt  101,  holding,  where 
legislature  made  person  another's  heir,  former  could  not  inherit  from 
latter's  brother.  Cited  in  Klngsley  v.  Broward,  19  Fla.  746,  show- 
ing conflict  on  this  point,  collecting  authorities. 

Denied  in  Butler  y.  Elyton  L.  Co.,  84  Ala.  391,  392,  4  So.  678, 
holding,  under  statute,  estates  of  bastard  goes  to  his  half  brother 
and  not  to  his  mother;  Lewis  y.  Eutsler,  4  Ohio  St  355,  holding, 
under  statute,  brothers  of  bastard  could  take  his  estate;  Briggs  y. 
Greene,  10  R.  I.  499,  holding  estate  of  bastard,  under  statute,  passes 
to  sister;  Garland  y.  Harrison,  8  Leigh  (Ya.),  379,  382,  holding 
brothers  of  bastard  can  inherit  his  estate;  Bennett  Y.  Toler,  15  Gratt. 
G27,  78  Am.  Dec.  644,  holding  illegitimate  child  will  take  under  a 
deyise  to  children.  Distinguished  in  Sutton  y.  Sutton,  87  Ky.  218,  12 
Am.  St  Rep.  477,  8  S.  W.  337,  holding  children  of  bastard  can  take 
from  father's  illegitimate  brother;  Hepburn  y.  Dundas,  13  Gratt 
224,  225,  holding  children  of  slaye,  after  emancipation,  may  take  as 
heirs  of  deceased  sister;  Dickinson's  Appeal,  42  Conn.  510,  19  Am. 
Rep.  563,  holding  bastard  has  inheritable  blood  for  collateral 
purposes. 

Illegitimate  child.—  Under  Virginia  act  of  1785,  recognition  or 
proof  of  paternity  to  enable  illegitimate  child  to  inherit,  must  haye 
occurred  after  the  passage  of  that  act  p.  260. 

Rule  applied  in  Hartinger  y.  Ferring,  24  Fed.  17,  similarly  con- 
struing the  Iowa  code.  Cited  in  Ross  y.  Ross,  129  Mass.  257,  37  Am. 
Rep.  332,  raising  query  as  to  whether  legitimacy  depending  on 
acknowledgment  should  be  determined  by  law  at  time  of  the 
acknowledgment  or  at  time  of  the  birth. 

Miscellaneous  citations.— Cited  in  Pettus  y.  Dawson,  82  Tex.  20, 
17  S.  W.  714,  to  ciyll  rule  in  note,  page  2G2,  which  they  refused  to 
follow,  holding  mother  could  inherit  from  bastard;  Dodge  y.  Hop- 
kins, 14  Wis.  639,  an  error. 

5  Wheat  269-276.  5  L.  84,  PERKINS  y.  RAMSEY. 

Public  lands.— Entry  under  Virginia  law  held  yoid  for  want  of 
certainty. 

No  citations. 

5  Wheat.  277-290,  5  L.  87,  MANDEVILLE  y.  WELCH. 

A  bill  of  exchange  expressed  to  be  for  yalue  received  is  eyidence 
of  a  yaluable  consideration  between  the  parties  and  as  to  third 
persons,  p.  282. 
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Rule  applied  In  Moses  t.  Bank,  149  U.  S.  302,  37  L.  745,  13  S. 
Gt  901,  holding  same,  even  if  not  purporting  to  be  "  for  value  re- 
ceived;" Prazer  v.  Carpenter,  2  McLean,  236,  F.  0.  5,069,  holding  it 
is  evidence  between  holder  and  a  remote  indorser;  Bristol  v. 
Warner,  19  CJonn.  18,  holding  negotiable  note  imports  consideration, 
though  not  negotiated;  Mitchell  v.  Cotton,  2  Fla.  151,  holding 
words  "  for  value  received  "  import  a  consideration;  Horn  v.  Fuller, 
G  N.  H.  513,  holding  every  promissory  note  imports  a  consideration; 
Doe  V.  Burnham,  31  N.  H.  430,  holding  to  avoid  note,  it  Should  ap- 
pear that  note  was  given  for  liquors  sold  without  a  license;  Jones 
v.  Holliday,  11  Tex.  415,  62  Am.  Dec.  488,  stating  general  rule 
to  be  that  consideration  of  an  unsealed  contract  must  be  averred 
and  proved,  bills  and  notes  being  exceptions. 

Distinguished  in  Felt  v.  Judd,  3  Utah,  416,  4  Pac.  244,  holding  in 
action  on  nonnegotiable  paper,  consideration  must  be  alleged;  Mc- 
Xear  v.  Atwood,  17  Me.  436,  where  the  order  did  not  partake  of  the 
character  of  a  bill  or  note. 

Assignor  of  chose  in  action  cannot  fraudulently  interfere  to  de- 
feat rights  of  assignee  in  suit  brought  to  enforce  those  rights,  p.  283. 

Rule  affirmed  and  applied  in  Hazelton  Tripod-Boiler  Co.  v.  Rail- 
way Co.,  72  Fed.  328,  holding  equity  will  protect  rights  of  assignees; 
Dazey  v.  Mills,  5  Glim.  70,  holding  declarations  of  nominal  plain- 
tiff after  parting  with  interest,  inadmissible  to  defeat  action;  Taylor 
V.  Galland,  3  G.  Greene,  29,  holding,  where  parties  undertake  to 
settle  a  controversy  by  assigning  conflicting  claims  to  third  party, 
courts  will  favor  such  assignment;  Blackerby  v.  Holton,  5  Dana 
(Ky.),  522,  holding  equity  will  enforce  the  assignment  of  a  chose 
in  action  as  being  a  declaration  of  a  trust;  Hackett  v.  Martin,  8 
Me.  80,  holding  no  act  of  assignor  after  assignment  can  control 
it;  Matthews  v.  Houghton,  10  Me.  421,  holding  declarations  of  as- 
signor, subsequent  to  assignment,  are  inadmissible;  Pitts  v.  Holmes, 
10  Cush.  96,  holding  assignee  of  chose  in  action  can  sue  in  as- 
signor's name  with  his  consent;  Scott  v.  Metcalf,  13  Smedes  &  M. 
569,  holding  assignor  of  note  stands  in  trust  relation  to  assignee,  for 
whom  he  is  to  collect  the  money;  Alexander  v.  Overton,  36  Neb. 
505,  54  N.  W.  826,  holding  where  money  paid  purported  to  be  plain- 
tiff's, and  titles  were  in  her  name,  she  could  maintain  action  for 
wrongful  sale;  Sloan  v.  Sommers,  14  N.  J.  L.  512,  513,  514,  holding 
court  will  not  permit  nominal  plaintiff  to  release  action,  without 
consent  of  real  plaintiff;  Parsons  v.  Woodward,  22  N.  J.  L.  206, 
holding  any  beneficial  contract  may  be  assigned,  and  courts  of 
law  will  protect  rights  of  assignee  suing  in  name  of  assignor;  Daven- 
port V.  Elizabeth,  43  N.  J.  L.  151,  holding  assignee,  being  real  plain- 
tiff. Is  liable  for  costs;  Freund  v.  Bank,  76  N.  Y.  356,  holding  when 
a  debtor  has  notice  of  assignment  of  a  chose  In  action  he  cannot 
make  valid  payment  to  assignor;  Strong  v.  Strong.  2  Aikens,  378, 
holding  equitable  interest  of  assignee  is  protected  at  law  against  a 
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fraudulent  discharge  by  nominal  plaintiff.    Cited,  arguendo,  in  Price 
T.  Bradford,  5  6a.  366,  collecting  authorities. 

Distinguished  in  Johnson  v.  Shields,  82  Me.  428,  holding  widow's 
release  of  unassigned  right  of  dower,  except  to  party  in  possession, 
is  of  no  effect;  Crawford  y.  Brooke,  4  Gill,  221,  holding  acts  of 
assignor  at  time  of  assignment  competent  evidence. 

Equitable  mortg^age.— To  constitute  an  equitable  mortgage  not 
only  a  derioslt  of  title  papers,  but  an  intent  to  give  security  must 
be  shown,  p.  284. 

Cited  in  Wellborn  v.  WMUlams,  9  Ga.  92.  52  Am.  Dec.  432,  dis- 
tinguishing vendor's  Hen  from  an  equitable  mortgage;  Rogers  y. 
Hosack,  18  Wend.  334,  holding  covenant  to  pay  certain  debts  out 
of  a  designated  fund,  when  obtained,  is  not  an  equitable  mortgage; 
United  States  v.  Cutts.  1  Sumn.  141,  142,  F.  C.  14,912,  but  decisions 
put  upon  other  grounds.  See  note  on  subject  of  equitable  mort- 
gages, 4  Am.  St.  Rep.  697. 

Equitable  assignment.—  An  order  drawn  for  part  of  a  fund  does 
not  amount  to  an  assignment  or  give  a  lien,  unless  drawee  con- 
sents, by  an  acceptance  of  the  draft,  or  an  obligation  to  accept 
may  be  implied  from  custom,  p.  286. 

This  holding  is  affirmed  and  applied  by  the  following  citing  cases: 
McLoon  V.  Linquist,  2  Ben.  13,  F.  C.  8,899,  holding  same  as  to  ad- 
vances made  on  bill  of  lading;  McGinnis  v.  Flynn,  23  Blatchf.  468, 
27  Fed.  35,  holding  check  is  not  an  equitable  assignment,  as  also  in 
Strain  v.  Gourdin,  2  Woods,  383,  F.  C.  13,521,  to  same  effect;  Bos- 
worth  V.  Nat.  Bank,  64  Fed.  618,  24  U.  S.  App.  413,  holding  drawing 
of  drafts  without  their  acceptance  does  not  amount  to  an  equitable 
assignment;  Fluker  v.  Henry,  27  Ala.  402,  403,  holding  bill  of  ex- 
change, until  accepted,  does  not  operate  as  an  assignment;  Welch 
V.  Mayer,  4  Colo.  App.  444,  36  Pac.  614,  holding  assignment 
of  part  of  a  debt  is  not  operative,  unless  debtor  consents;  Weinstock 
V.  Bellwood,  12  Bush  (Ky.),  141,  holding  the  assignment  of  part  of 
a  debt  does  not  vest  assignee  with  right  of  action  against  debtor; 
Russell  V.  Ferguson,  7  Mart  (La.)  (N.  S.)  520,  holding  a  party  is  not 
obliged  to  accept  several  drafts  for  one  debt;  Poydras  v.  Delamare, 
13  La.  101,  holding  agent  having  funds  of  principal  in  his  hands, 
is  not  individually  bound  to  payee  for  refusing  to  pay;  Jackson 
T.  Tleman,  15  La.  491,  enforcing  assignment  of  part  of  a  debt 
where  obligation  resulting  from  it  may  be  implied  from  the  custom 
of  trade;  dissenting  opinion,  Keith  v.  Mackey,  5  Rob.  (La.)  284, 
majority  holding  if  drawer,  after  holder's  neglect  to  present,  with- 
draws funds,  he,  under  code,  will  be  responsible  to  holder;  Getchell 
V.  Maney,  69  Me.  444,  holding  statute  did  not  authorize  assignment 
of  part  of  one's  wages;  Gibson  v.  Finley,  4  Md.  Ch.  78,  holding 
unaccepted  draft  not  an  equitable  assignment;  Wilson  v.  Carson, 
12  Md.  74,  declaring  there  was  not  an  equitable  assignment;  as 
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also  Gibson  t.  Cooke,  20  Pick.  18,  32  Am.  Dec.  196;  Palmer  v. 
Merrill,  6  Cush.  287,  52  Am.  Dec.  785,  holding  assignment  of  in- 
Bnrance  policy  pro  tanto,  policy  being  retained  by  assured,  is  not 
effectnal  thongh  notice  is  given  to  insurers;  Lyon  v.  Ti'avelers*  Ins. 
Co.,  55  Mich.  146,  54  Am.  Rep.  357,  20  N.  W.  831,  holding  arrange- 
ment by  which  employer  was  to  pay  premiums  to  insurance  com- 
pany from  employee's  wages,  amounted  to  an  assignment;  Wadling- 
ton  V.  Covert,  51  Miss.  636,  holding  order  on  third  person  is  not 
absolute  discharge  of  an  antecedent  debt,  unless  accepted  as  such; 
Menken  v.  Gumbel,  57  Miss.  758,  holding  acceptance  of  an  order 
to  pay  sum  out  of  balance  due,  takes  precedence  of  a  garnishment; 
Burnett  v.  Crandall,  63  Mo.  413,  holding  assignee  of  part  of  a  claim 
assigned  without  debtor's  consent  cannot  recover  on  It;  McGrade 
T.  Savings  Institution,  4  Mo.  App.  338,  holding  that  holder  of  check 
because  of  usage,   may  sue  bank  for  refusing  payment;  Bice  v. 
Dudley,  34  Mo.  App.  392,  holding  garnishment  will  prevail  over 
prior  unaccepted  order  for  part  of  a  fund;  Covert  v.  Rhodes,  48  Ohio 
St.  73,  27  N.  E.  96,  holding  draft  for  part  of  fund  unaccepted,  does 
not  constitute  an  equitable  assignment;  Hopkins  v.  Beebe,  26  Pa. 
St  88,  holding  holder  of  a  bill  of  exchange  is  not  owner  of  property, 
which  drawer  has  remitted  to  drawee;  Jermyn  v.  Moffltt,  75  Pa. 
St  402,  holding  an  assignment  which  professes  to  transfer  a  debt 
for  wages  not  yet  earned  against  any  person  who  may  thereafter 
employ  the  assignor,  although  there  be  notice  of  assignment  to  the 
employer,  is  insufficient,  without  his  acceptance;  Appeals  of  City  of 
Philadelphia,  86  Pa.  St  182,  holding  municipality  Is  not  bound  to 
recognize  partial  assignments;  as  also  in  Geist's  Appeal,  104  Pa- 
st.  355;   Railway   Co.   v.    Volkert,    58   Ohio    St    369,    370,    50   N. 
E.  925,  holding  assignment  of  half  of  a  judgment  may  be  enforced 
in  equity;  Carter  v.  Nichols,  58  Vt  555,  5  Atl.  198,  holding  em- 
ployer is  not  bound  by  partial  assignment  of  employee's  future 
wages.    Cited  in  Am.,  etc.,  Co.  v.  Gas  Co.,  47  Fed.  47,  but  not 
necessary  to  decision.     See  valuable  note  on  this  topic  in  54  Am. 
Rep.  781;  also  2  Am.  St  Rep.  473,  note. 

Distinguished  in  Methven  v.  Light  Co.,  66  Fed.  115,  35  U.  S.  App, 
67,  where  debtor  had  recognized  the  assignment,  in  the  following; 
Exchange  Bank  v.  McLoon,  73  Me.  505,  510,  40  Am.  Rep.  389,  394; 
James  v.  Newton,  142  Mass.  373,  376,  56  Am.  Rep.  695,  698,  8  X, 
B.  125,  126;  Superintendent  etc.,  of  P.  S.  v.  Heath,  15  N.  J.  Eq.  28; 
Harris  Co.  v.  Campbell,  68  Tex.  27,  2  Am.  St.  Rep.  470,  3  S.  W.  246, 
and  National  Bank  v.  Klmberlands,  16  W.  Ya.  589,  590,  all  hold- 
ing partial  assignment  of  a  debt  is  enforceable  in  equity;  in  Schult^ 
▼.  Sutter,  3  Mo.  App.  141,  holding  a  corporation  can  make  an  as- 
signment of  a  call  already  due  on  stock,  since  it  transfers  the 
entire  interest;  dissenting  opinion.  Shaver  v.  Telegraph  Co.,  57  N. 
Y.  472,  majority  holding  a  conditional  acceptance  of  an  order 
Afterwards  revoked,  does  not  amount  to  an  equitable  assignment; 
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Lowndes  v.  Ladson,  Rich.  Eq.  Gas.  310,  holding  order  drawn  on 
part  of  a  fund  will,  as  between  the  parties,  be  enforced  in  equity 
as  an  equitable  assignment 

Equitable  assignment —  Where  an  order  is  drawn  for  the  whole 
of  a  fund,  it  amounts,  after  notice,  to  an  equitable  assignment,  p.  286. 

The  following  citing  cases  affirm  and  apply  this  holding:  War- 
ren y.  Emerson,  1  Curt.  241,  242,  F.  C.  17,195,  holding  maker  having 
acquired  equitable  interest  of  assignor,  may  use  it  in  his  defense 
to  action  on  note;  United  States  v.  Cutts,  1  Sumu.  146,  F.  G.  14,912, 
holding  transfer  of  stock,  notwithstanding  statute  requiring  it 
should  be  on  books,  passed  an  equitable  interest;  Barcroft  y.  Denny, 
5  Houst  14,  holding  a  verbal  acceptance  of  written  order  for  pay- 
ment of  money  amounts  to  an  equitable  assignment;  Wheatley  v. 
Strobe,  12  Gal.  98,  73  Am.  Dec.  524,  holding,  under  code,  an  order 
for  money,  for  full  amount,  is  an  assignment;  Gashman  v.  Harrison, 
90  Gal.  302,  27  Pac.  285,  holding  bill  of  exchange  does  not  operate 
as  an  equitable  assignment,  until  after  acceptance;  McWilliams  v. 
Webb,  32  Iowa,  579,  holding,  where  order  is  drawn  on  the  whole 
of  a  fund,  after  notice  to  drawee,  it  binds  the  funds  in  his  hands  in 
favor  of  payee,  as  against  an  attaching  creditor  of  drawer;  First 
Nat  Bank  v.  Railway  Go.,  52  Iowa,  381,  35  Am.  Rep.  282,  3  N.  W. 
S98,  holding  bill  of  exchange,  unaccepted,  is  not  an  assignment; 
Buckner  v.  Sayre,  18  B.  Mon.  755,  holding  that  acceptance  of  a  bill 
of  exchange  is  an  appropriation  of  that  fund  to  the  holder;  Bobbins 
v.  Bacon,  3  Me.  349,  holding  order  for  the  whole  of  a  fund,  after 
notice  to  drawee,  binds  the  fund  in  his  hands;  Tripp  v.  Brownell, 
12  Gush.  382,  holding  order  by  seaman  for  wages  due,  on  settlement 
of  voyage,  is  an  assignment;  Grammel  v.  Garmer,  55  Mich.  204,  54 
Am.  Rep.  865,  21  N.  W.  419,  holding  a  draft  does  not  operate  as 
an  assignment;  in  dissenting  opinion  of  same  case,  213,  21  N.  W. 
424;  Lewis  v.  Traders'  Bank,  30  Minn.  136,  14  N.  W.  587,  holding 
unaccepted  draft  is  not  an  assignment  of  fund;  St.  John  v.  Homans, 
8  Mo.  386,  holding  mere  drawing  of  a  check  is  not  an  assignment; 
Janney  v.  Bank  of  Missouri,  12  Mo.  586,  holding  bank  does  not  be- 
come debtor  to  holder  of  government  draft,  until  acceptance;  dis- 
tinguished in  dissenting  opinion  of  same  case,  587;  Walker  v. 
Mauro,  18  Mo.  566,  holding  an  order  for  the  whole  of  debt  is  an 
equitable  assignment  of  it;  Bank  of  Commerce  v.  Bogy,  44  Mo.  18, 
19,  100  Am.  Dec.  250,  251,  holding  bill  drawn  upon  debtor  is  evidence 
of  an  assignment;  Garter  v.  Burley,  9  N.  H.  564,  it  seems  an  indorse- 
ment of  a  promissory  note  may  be  treated  as  a  bill  of  exchange; 
Morton  v.  Naylor,  1  Hill,  585,  holding  order  on  tenant  to  pay  rent, 
accepted,  is  an  equitable  assignment;  Harris  v.  Glark,  3  N.  Y.  115, 
118,  51  Am.  Dec.  356,  358,  holding  an  unaccepted  draft  not  being  an 
assignment  is  not  a  valid  gift  causa  mortis;  Kahnweiler  v.  Ander- 
son, 78  N.  G.  143.  holding  bill  of  exchange  operates  as  an  equitable 
assignment;  Gardner  v.  National  Gity  Bank,  39  Ohio  St.  605,  hold- 
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ing  person's  draft  amounted  to  equitable  assignment,  where  drawee 
before  knowledge  of  it  had  transmitted  funds  to  drawer;  Lee  v. 
Bobinson,  15  R.  I.  370,  5  Atl.  290,  holding  order  for  all  of  a  fund 
Is  an  equitable  assignment;  Martin  y.  Maner,  10  Rich.  L.  276,  70 
Am.  Dec.  225,  holding  a  direction  to  transfer  amount  due  him  to 
credit  of  another,  extinguishes  the  indebtedness  without  a  transfer; 
Blin  V.  Pierce,  20  Vt  30,  holding  order  drawn  for  amount  of  debt 
operates  as  an  equitable  assignment,  notice  being  given  to  debtor. 
Cited  in  Railroad  Go.  v.  Johnson,  29  Kan.  231,  but  not  necessary  to 
decision. 

Distinguished  in  Randolph  v.  Canby,  11  N.  B.  R.  296,  20  Fed, 
Cas.  258,  holding  mere  preseutation  to  drawee  of  a  negotiable  bill, 
drawn  against  a  fund  in  his  hands,  less  than  bill,  is  not  an  equitable 
assignment;  In  re  Smith,  15  N.  B.  R.  459,  22  Fed.  Gas.  408,  where 
the  check  was  not  presented  until  after  bankruptcy  of  drawer; 
Walker  v.  Seigel,  12  N.  B.  R.  394,  29  Fed.  Gas.  50,  declaring  the 
rule  pertains  solely  to  actions  at  law. 

Contracts.— A  creditor  shall  not  be  permitted  to  split  up  a  single 
cause  of  action  without  the  consent  of  his  debtor,  p.  288. 

Rule  applied  in  Shankland  v.  Washington,  5  Pet.  394,  8  L.  167, 
holding  owner  of  lottery  ticket  cannot  sell  part  of  it  and  make 
promisor  liable  to  every  holder  of  a  fragment;  The  Hull  of  a  New 
Ship,  2  Ware  (Dav.),  207,  F.  G.  6.859,  holding  creditor  cannot  divide 
cause  of  action  by  assigning  parts;  Cook  v.  Bid  well,  8  Fed.  456, 
holding  partial  assignments  of  one's  right  are  not  good  as  against 
the  other  contracting  party;  Kansas  Gity,  etc.,  R.  R.  Go.  v.  Robert- 
son, 109  Ala.  299,  19  So.  433,  holding  one  cannot,  without  consent  of 
debtor,  assign  part  of  claim  so  as  to  enable  assignee  to  maintain  an 
action;  Ghapman  v.  Shattuck,  3  Gilm.  (111.)  52,  holding  original 
parties  to  record  can  compromise  suit,  notwithstanding  a  partial 
assignment  of  the  cause  of  action;  Grosby  v.  Loop,  13  111.  629,  hold- 
ing an  entire  contract  cannot  be  apportioned  and  enforced  in  frag- 
ments; also  Ghicago  &  N.  W.  R.  R.  Go.  v.  Nichols,  57  111.  467,  holding 
entire  cause  of  action  cannot  be  severed  by  partial  assignments; 
Roberts  v.  Gorbin,  26  Iowa,  324,  326,  96  Am.  Dec.  151,  152,  holding 
holder  of  check  cannot  sue  drawee  for  refusing  to  pay;  German  Fire 
Ins.  Go.  V.  Bullene,  51  Kan.  775,  33  Pac.  469,  holding  claim  against 
insurance  company  cannot  be  split  up  by  assignments;  Otis  v. 
Adams,  56  N.  J.  L.  41,  27  Atl.  1093,  holding,  under  statute,  assignee 
of  part  of  a  contract  cannot  sue  thereon  in  his  own  name,  without 
consent  of  other  party;  Yates  v.  TIsdale,  3  Edw.  Gh.  75,  holding 
manager  of  lottery,  where  two  parties  have  interest  in  ticket,  may 
file  interpleader;  Love  v.  Fairfield,  13  Mo.  305,  53  Am.  Dec.  149, 
holding  owner  of  judgment  at  law  cannot,  without  consent  of 
debtor,  assign  a  part  of  it;  Brwin  v.  Lynn,  16  Ohio  St.  547,  holding 
that  holder  of  note  indorsed  in  blank  cannot  make  part  payable  to 
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one  party  and  part  to  another;  Little  t.  Portland,  26  Or.  243,  87  Pac. 
012,  hofding  that  when  city  splits  up  a  demand,  by  executing  war- 
rants for  separate  amounts,  it  is  liable  on  each  warrant.  Cited  in 
Grain  ▼.  Aldrich,  88  GaL  519,  99  Am.  Dec.  424,  but  without  par- 
ticular application  of  the  rule. 

Distinguished  in  Tieman  v.  Jackson,  5  Pet  698,  S  L.  242,  holding 
choses  in  action  are  unassignable,  but  if  debtor  promises  to  pay 
assignee,  latter  may  maintain  action  for  money  received  to  his  use; 
The  Elmbank,  72  Fed.  618,  614,  616,  holding  an  order  to  pay  part 
of  what  may  be  realized  from  salvage  service  is  enforceable  in 
admiralty  as  an  equitable  assignment  of  part  of  a  fund  and  is 
not  subject  to  rule  of  law  against  splitting  up  causes  of  action; 
Whittemore  v.  Judd,  etc.,  CJo.,  124  N.  Y.  577,  21  Am.  St  Rep.  714, 
27  N.  E.  247,  holding  separate  assignments  of  a  Judgment  con- 
stitute no  defense,  if  owners  unite  in  a  suit 

Miscellaneous  citations.— Cited  in  Cronin  v.  Patrick  Co.,  4 
Hughes,  532,  89  Fed.  83,  to  point  that  assignee  of  bonds  passing  by 
assignment  takes  subject  to  equities;  Whetmore  v.  Murdock,  3 
Wood.  &  M.  386,  F.  C.  17,509,  apparently  not  in  point;  also  in 
Hudson  V.  Weir,  29  Ala.  299;  Kenner  v.  Creditors,  8  Mart.  (La.) 
(N.  S.)  41,  and  Chittenden  v.  Hurlburt  2  Aikens,  136. 

5  Wheat  291,  292,  5  L.  91,  WALLACE  v.  ANDERSON. 

Quo  warranto,  to  try  the  title  to  an  office,  can  only  be  maintained 
at  the  instance  of  the  government,  p.  292. 

Rule  applied  in  Territory  v.  Lockwood,  3  Wall.  239,  18  L.  48, 
holding  proceeding  of  quo  warranto  to  test  person's  right  to  exercise 
functions  of  Supreme  Court  of  territory,  must  be  in  name  of  United 
States;  In  re  Yancey,  28  Fed.  451,  holding,  where  party  appears  with 
commission  of  president,  under  great  seal,  appointing  him  marshal, 
it  is  the  duty  of  Judge  to  take  bis  bond  and  administer  oath;  State 
ex  rel.  v.  Town  Council  of  Cahaba,  30  Ala.  67,  holding  quo  warranto 
for  forfeiture  of  municipal  charter  cannot  be  filed  on  relation  of  a 
citizen;  State  ex  rel.  v.  Curtis,  35  Conn.  378,  95  Am.  Dec.  264,  hold- 
ing information  in  nature  of  quo  warranto  will  not  lie  in  State 
court  to  try  right  to  office  in  bank  organized  under  national  act; 
State  ex  rel.  v.  Bowen,  8  S.  C.  407,  holding  quo  warranto  to  de- 
termine title  to  office  of  presidential  elector  cannot  be  maintained  in 
name  of  State;  Wright  v.  Allen,  2  Tex.  160,  holding  writ  of  quo 
warranto  can  only  be  issued  in  name  of  State;  State  v.  Railroad 
Co.,  24  Tex.  116,  holding  State  can  institute  suit  to  forfeit  charter 
of  a  corporation  without  special  authorization  of  legislature;  United 
States  ex  rel.  v.  Lockwood,  1  Pinn.  363,  holding  proceedings  in  quo 
warranto  must  be  at  instance  of  the  government  Cited  in  State 
V.  Kennard,  25  La.  Ann.  243,  without  any  particular  application  of 
the  rule. 
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6  Wheat  283-812,  6  L.  02,  POLK'S  LESSEE  y.  WENDELL. 

Federal  courts  conform  to  settled  law  of  the  States  as  to  landed 
|»roperty,  p.  302. 

Rule  applied  in  United  States  y.  Arredondo,  6  Pet.  732,  8  L.  5G2, 
construing  treaty  with  Spain  of  1819,  relative  to  grants  of  land  in 
territory  of  Florida;  Brush  y.  Ware,  15  Pet  106,  10  L.  677,  following 
State  decisions  as  to  whether  courts  can  go  behind  patents  for 
lands;  Wynn  y.  Garland,  16  Ark.  462,  inquiring  into  pre-emption 
claim;  dissenting  opinion.  Hall  y.  Pearl,  7  J.  J.  Marsh.  579,  dis- 
cussing act  providing  for  appropriation  of  waste  lands;  Smith  y. 
Power,  23  Tex.  33,  holding  State  decisions,  settling  construction  of 
local  laws  relating  to  land,  should  be  binding  on  every  court 

Public  lands.— Grant  is  void  where  State  had  no  title  or  officer 
bad  no  authority  to  issue  it,  p.  303. 

The  citations  disclose  a  number  of  cases  relying  upon  and  apply- 
ing  this  ruling:  Miller  v.  Kerr,  7  Wheat  5,  5  L.  382,  holding  prior 
entry  on  warrant  issued  by  mistake  cannot  be  supported  against 
a  senior  patent;  Patterson  y.  Winn,  11  Wheat.  384,  6  L.  500,  holding, 
where  grant  is  absolutely  void,  its  validity  may  be  contested  at  law; 
United  States  v.  Arredondo,  6  Pet  728,  730,  8  L.  561,  562,  construing 
treaty  with  Spain  of  1819,  relative  to  grants  in  territory  of  Florida; 
Sampeyreac  v.  United  States,  7  Pet  241,  8  L.  672,  holding  that  those 
coming  in  under  void  grant  acquire  nothing;  Rice  v.  Railroad  Ck>., 
1  Black,  375,  17  L.  152,  holding  grant  by  territory  without  title  is 
void;  Sabariego  y.  Maverick,  124  U.  S.  281,  31  L.  438,  8  S.  Ot  1472, 
holding  conveyance  by  officer  acting  authoritatively,  will  pass  only 
such  title  as  the  government  has;  United  States  v.  Samperyac,  Hemp. 
153,  F.  0. 16,216a,  holding  those  coming  in  under  void  grant  acquire 
nothing;  Chamberlain  v.  Marshall,  8  Fed.  409,  declaring  patent  issued 
without  authority  of  law  void;  Parker  v.  Duff,  47  OaL  562,  holding 
patents  showing  they  were  issued  for  scrip  for  lands  outside  ceded 
territory,  are  void  on  their  face;  HiUIard  v.  Connelly,  7  Ga.  180, 
holding  grant  void  on  its  face  may  be  attacked  collaterally  in  court 
of  law;  Sykes  v.  McRory,  10  Ga.  471,  54  Am.  Dec.  404,  holding  grant 
issued  by  mistake  cannot  be  imi)eached  collaterally  in  an  action  at 
law;  Ballance  v.  McFadden,  12  111.  324,  holding  patent  issued  in  case 
not  authorized  by  law,  void;  De  Armas  v.  New  Orleans,  5  La.  178, 
196,  holding  permission  given  by  government  which  has  since  lost 
authority  is  superseded  by  subsequent  grant  of  succeeding  govern- 
ment; Mantle  y.  Noyes,  5  Mont  291,  5  Pac  864,  holding  void  a  patent 
for  lands  previously  sold  by  government;  Talbott  v.  King,  6  Mont 
108, -9  Pac.  442,  holding  town  site  patent  cannot  cut  off  rights  of  a 
prior  locator  of  a  mining  claim;  Groslouis  v.  Northcut,  3  Or.  399, 
holding  claimant  under  donation  law  may,  before  patent  issues,  ob- 
tain such  an  interest  in  land  that  it  will  be  subject  to  Judicial  sale; 
Calloway  ▼.  Hopkins,  11  Heisk.  377,  holding  grant  made  by  State 
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without  title  is  yoid;  Qoode  y.  McQueens,  3  Tex.  255,  holding  giant 
made  is  void,  unless  shown  to  have  been  made  with  approbation  of 
supreme  goYemment;  Biankenpiclcler  v.  Anderson,  16  Gratt.  62, 
holding  patent  void  if  grantee  were  dead  at  time  of  issuance.  Cited 
with  approval,  but  rule  not  particularly  applied,  in  Holliman  v. 
Peebles,  1  Tex.  700. 

Distinguished  in  Payne  ▼.  Treadwell,  16  Gal.  229,  holding  grant  by 
alcalde  will  be  presumed  to  have  been  within  his  authority;  dissent- 
ing opinion,  Pino  y.  Hatch,  1  N.  Mex.  140,  majority  holding  political 
chief  of  province  of  New  Mexico  could  not  grant  any  of  the  public 
domain  without  express  authority,  but  such  grant  is  admissible  in 
evidence  against  one  having  no  better  right;  Payne  v.  Treadwell, 
16  Gal.  229.  and  Hart  v.  Burnett,  15  Cal.  553,  holding  grant  by 
alcalde  is  presumed  to  have  been  made  within  lawful  authority. 

Public  lands.—  A  grant  raises  a  presumption  that  every  pre- 
requisite to  its  issuance  was  complied  with,  p.  304. 

Subsequent  cases  have  very  extensively  affirmed  and  applied 
this  holding,  as  follows:  Patterson  v.  Jenks,  2  Pet.  237,  7  L.  409, 
holding  burden  of  proof  is  on  one  attacking  validity  of  a  grant; 
United  States  v.  Arredondo,  6  Pet.  731,  8  L.  562,  construing  treaty 
with  Spain,  of  1819,  relative  to  grants  of  lands  in  Florida;  Bagnell 
y.  Broderick,  13  Pet.  448,  10  L.  241,  holding  patent  from  United 
States  of  public  lands,  is  conclusive  in  action  at  law;  Best  v.  Polk, 
18  Wall.  118,  21  L.  808,  holding  the  location  is,  in  itself,  evidence 
that  directions  of  treaty  were  observed;  Mobile  v.  Eslava,  9  Port. 
596,  33  Am.  Dec.  332,  holding,  when  grant  is  made  by  public  officer, 
it  will  be  presumed  he  did  it  by  order;  McGonnell  v.  Wilcox,  1  Scam. 
351,  holding  decision  of  land  register  in  relation  to  the  right  of  pre- 
emption to  a  tract  of  lands  within  his  Jurisdiction,  is  conclusive; 
Arnold  v.  Grimes,  2  G.  Greene,  83,  holding  patent  from  United 
States  for  land  cannot  be  impeached  at  law  for  fraud;  Dewey 
V.  Campau,  4  Mich.  566,  holding  certified  copy  of  map  from  gen- 
eral land  office,  is  evidence  of  location  of  reserves;  Wray  v.  Doe, 
10  Smedes  &  M.  461,  holding  certificate  of  register  of  land  office 
Is  evidence  of  date  of  location;  Kissell  v.  St  i;<ouis  Public  Schools, 
16  Mo.  582,  holding  purchaser,  to  question  legality  of  act  setting 
aside  school  lands,  must  show  it  entirely  without  authority;  Framp- 
ton  v.  Wheat,  27  S.  C.  292,  294,  3  S.  E.  464,  465,  holding  grant  fair 
on  its  face  cannot  be  assailed  collaterally;  Houston  v.  Pillow,  1 
Yerg.  488,  holding  when  land  is  re-marked  according  to  calls  of 
grant,  such  re-marklng  is  conclusive;  Howard  v.  Golquhoun,  28  Tex. 
146,  holding  action  of  commissioner  in  issuing  grant  is  conclusive, 
State  not  being  a  party;  Parklson  v.  Bracken,  1  Pinn.  180,  39  Am. 
Dec.  297,  holding  that  patent  regular  on  its  face  will  be  presumed 
to  have  been  executed  according  to  law;  Ely  v.  Gram,  17  Wis.  541, 
holding  it  is  presumed  that  officers  acting  under  a  special  statute 
rightfully  exercised  their  authority. 
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Distinguished  in  Moffat  y.  United  States,  112  U.  S.  81,  28  U  626, 

5  8.  Ct  14,  holding  United  States  may  assail  patent  fraudulently 
Issued  by  its  officers  to  a  fictitious  person;  Hardy  y.  Harbin,  4  Sawy. 
547,  F.  O.  6,060,  holding  patent  does  not  affect  any  equitable  rela- 
tions of  holders  of  subsequent  conyeyances  from  grantee  to  each 
other  or  third  parties;  Reeder  y.  Barr,  4  Ohio,  459,  22  Am.  Dec. 
763,  holding  there  can  be  no  presumption  that  rights  of  heirs  haye 
been  diyested  by  judgment  of  court  of  competent  Jurisdiction;  Bell 
y.  Duncan,  11  Ohio,  197,  holding,  where  a  patent  of  the  United 
States  recites  assignment  by  persons  competent  to  conyey,  there 
is  no  presumptiye  notice  of  latent  defects;  Neal  y.  E.  T.  College, 

6  Yerg.  197,  holding  this  presumption  falls  in  equity,  if  grantee  had 
no  incipient  title  by  a  warrant  to  the  land  granted. 

Miscellaneous.— Cited  in  Strother  y.  Lucas,  12  Pet  437,  9  L. 
1147,  application  doubtful. 

6  Wheat  313-817,  MARSHALL  y.  BBVBRLBY. 

Parties. —  A  judgment  at  law  cannot  be  enjoined,  without  making 
the  judgment  creditor  a  party,  eyen  though  defendant  admits  him- 
self  to  be  th«  owner  of  the  judgment,  as  that  may  be  collusiye, 
p.  816. 

Cited  and  principle  applied  in  Ribon  y.  Railroad  Co.,  16  Wall. 
451,  21  L.  369,  holding  bill  defectiye  where,  in  action  charging  col- 
lusion, trustees  and  consenting  stockholders  were  not  made  parties; 
Phillips  y.  Mariner,  5  Biss.  28,  F.  C.  11,105,  holding,  where  on  fore- 
closure on  two  notes,  no  proyision  was  made  in  bill  or  decree  for 
third  note,  a  bill  of  review  will  lie;  Wilson  y.  Castro,  31  Cal.  427, 
holding  all  parties  materially  interested  in  suit  in  equity  ought  to 
be  made  parties;  Bryant  y.  Russell,  23  Pick.  523,  holding  a  creditor 
seeking  to  carry  Into  effect  an  assignment  in  trust  for  benefit  of 
creditors  must  make  all  creditors  parties. 

Distinguished  in  Hannegan  y.  Roth,  12  Wash.  697,  44  Pac.  256, 
holding  court  will  not  dismiss  action  on  account  of  nonjoinder  of 
necessary  party,  but  will  retain  it  until  all  necessary  parties  are 
brought  in. 

5  Wheat  317-325,  LOUGHBOROUGH  y.  BLAKE. 

Taxes. —  Power  of  congress  to  leyy  and  collect  taxes,  duties  and 
excises  is  ooextensiye  with  territory  of  the  United  States,  p.  319. 

Cited  in  dissenting  opinion.  Pollock  y.  Farmers'  L.  &  T.  Co.,  158 
n.  S.  693,  89  L.  1145,  15  S.  Ct  942,  majority  holding  income  tax 
ft  direct  tax  and  Inyalid. 

Distinguished  in  Day  y.  Bufllnton,  3  Cliff.  386,  F.  O.  8,675,  hold- 
ing salary  of  Judge  payable  by  State  not  taxable  as  Income  by 
United  States;  Smith  y.  Short,  40  Ala.  886,  holding  act  of  con- 
gress requiring  stamp  on  legal  process  of  State  court  to  be  unconstl- 
tational;  Union  Bank  y.  Hill,  3  Cold.  327,  holding  act  of  congress 
taxing  original  process  of  State  courts  yoid. 
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(ksoBUM  is  to  furnish  a  standard  by  which  direct  taxes  may  be 
apportioned,  p.  321. 

Oited  in  United  States  y.  Mitchell,  58  Fed.  998,  holdin^ir  provision 
of  act  imposing  i)enalty  for  refusal  of  corporate  officers  to  answer 
questions  Is  ineffective,  because  there  is  no  provision  requiring  such 
answers. 

Congress  can  exercise  exclusive  Jurisdiction  in  all  cases  within 
District  of  Columbia,  p.  324. 

Cited  in  Dred  Scott  v.  Sandford,  19  How.  514,  15  L.  746,  holding 
congress  may  legislate  over  a  territory,  but  cannot  prohibit  a  citizen 
of  United  States  from  taking  his  slaves  there;  in  dissenting  opinion 
in  same  case,  621,  15  L.  790. 

Direct  taxes  may  be  imposed  on  District  of  Columbia  by  con- 
gress, p.  335. 

Cited  in  Pacific  Ins.  Co.  v.  Soule,  7  Wall.  446,  19  L.  99,  deciding 
that  tax  on  premiums,  assessments  and  income  of  insurance  com- 
pany is  not  "a  direct  tax;''  Gibbons  v.  District  of  Columbia,  116 
U.  S.  407,  29  L.  681,  6  S.  Ct  429,  holding  congress  may  tax  different 
classes  of  property  within  the  District  at  different  rates;  Parsons 
V.  District  of  Columbia,  170  U.  S.  56,  42  L.  947,  18  S.  Ct.  525,  holding 
congress  could  create  a  general  system  to  store  water  in  the  District 
and  prescribe  amount  of  assessment  and  the  method  of  its  collec- 
tion. Cited,  dissenting  opinion,  Treadway  v.  Schnauber,  1  Dak. 
Ter.  265.  267,  46  N.  W.  474,  475,  with  no  particular  application. 

Miscellaneous.— Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet 
733,  9  L.  1264,  and  Second  Municipality  v.  Duncan,  2  La.  Ann.  187, 
apparently  not  in  point. 

6  Wheat.  326-338.  5  L.  100,   MECHANICS'    BANK   v.    BANK    OF 

COLUMBIA. 

Parol  evidence  is,  in  case  of  doubt,  admissible  to  show  drawing 
of  check  by  bank  cashier  was  an  official  and  not  a  private  act, 
p.  337. 

The  following  citing  cases  approve  and  variously  apply  this 
principle:  Fleckner  v.  United  States  Bank,  8  Wheat.  358,  5  L.  636, 
holding  banks  may  bind  themselves  by  acts  of  officers  without  the 
corporate  seal;  Bradley  v.  The  Washington,  etc..  Packet  Co.,  13 
Pet  98,  10  L.  77,  holding  extrinsic  evidence  is  admissible  to  give 
effect  to  a  written  instrument  by  applying  it  to  its  proper  subject- 
matter;  Baldwin  v.  Bank,  1  WalL  241,  17  L.  536,  admitting  pai'ol 
evidence  to  show  that  person  to  whom  note  was  draw^n  as  cashier, 
was  acting  as  cashier  when  he  took  the  note;  Metcalf  v.  Williams, 
104  U.  S.  97,  26  L.  667,  holding  agent  signing  paper,  without  writ- 
ing principars  name,  is  not  liable  personally  to  one  with  knowledge; 
Xenia  v.  Stewart,  114  U.  S.  228,  29  L.  103,  5  S.  Ct  847,  holding 
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declarations  of  cashier  at  time  of  transaction  may  be  used  against 
hank;  Bank  of  Newbury  v.  Baldwin,  1  Cliff.  523,  F.  C.  892,  holdiup 
where  cashier  took  note  running  to  him  as  cashier  without  specifying 
what  bank,  evidence  admissible  to  show  he  was  acting  for  a  certain 
bank;  Dessau  v.  Bours,  McCall.  23,  F.  C.  3,825,  holding  where  there 
Is  sufficient  in  instrument  to  create  a  doubt  as  to  whom  credit  was 
given,  parol  evidence  admissible  to  remove  it;  Baker  v.  Bank,  86 
Fed.  1009,  holding  where  shares  are  registered  to  A.,  as  cashier  of 
defendant  bank,  defendant  may  set  up  that  it  holds  them  as  a 
pledgee;  In  re  Southern  M.  K  R.  Co.,  10  N.  B.  R.  89,  22  Fed.  Cas. 
829,  holding  obligation  signed  by  corporate  officer  affixing  his  offi- 
cial position,  may  be  shown  to  be  obligation  of  the  corporation; 
In  re  Troy  Woolen  Co.,  8  N.  B.  R.  414,  24  Fed.  Cas.  246,  holding  a 
party  dealing  with  an  agent  may  resort  to  the  principal,  unless  con- 
tract was  exclusively  on  agent's  credit;  Everett  v.  United  States,  6 
Port.  182,  30  Am.  Dec.  588,  holding  agents  of  corporation  may  act 
without  a  seal;  Lasarus  v.  Shearer,  2  Ala.  723,  holding  when  it  is 
doubtful  whether  party  signs  personally  or  as  an  agent,  parol 
evidence  is  admissible;  as  also  in  Wetumpka  R.  R.  Co.  v.  Bingham, 
5  AhL  663,  ruling  similarly;  Clealand  v.  Walker,  11  Ala.  1064,  46  Am. 
Dec  240,  holding  prima  facie  intendment  that  party  signed  as 
principal  maj'  be  rebutted  by  pr^of;  Savings  Bank  v.  Davis,  8 
Conn.  202,  court  dividing  as  to  whether  an  attorney  may  be  ap- 
pointed by  corporation  to  convey  land,  without  a  power  under  seal ; 
Bean  V.  Pioneer  Min.  Co.,  66  Oal.  453,  56  Am.  Rep.  107,  6  Pact  87, 
where  payee  knew  note  was  given  for  indebtedness  of  com- 
pany, agent  not  liable  though  note  read,  '*  We  promise  "  and  both 
names  appeared  in  signature;  Hobson  v.  Hassett,  76  Cal.  206,  9  Am. 
St  Rep.  195,  18  Pac.  322,  holding  one  signing  with  "president" 
affixed  was  Individually  liable,  nothing  on  note  indicating  who  was 
principal;  8.  F.  Co.  v.  Von  Schmidt  Dredge  Co.,  118  Cal.  373,  30  Pae. 
652,  where  evidence  on  face  of  charter  indicated  it  was  designed  for 
the  copartnership,  parol  evidence  was  admissible  to  bind  the  com- 
pany; Hall  T.  Rand,  8  Conn.  575,  admitting  parol  evidence  of 
Kubject-inatter  to  affect  the  construction;  Stamford  Bank  v.  Ferris, 
17  Conn.  270,  272,  holding  transfer  of  stock  to  "A.,  Cashier,"  to 
secure  liability  due  bank,  vested  legal  right  to  shares  in  bank; 
Merchants'  Bank  v.  Centi*al  Bank,  1  Ga.  429,  431,  44  Am.  Dec.  668, 
670,  holding  in  instrument  not  under  seal  parol  evidence  admis- 
sible to  remove  doubt  as  to  liability;  Ghent  v.  Adams,  2  Ga.  218, 
admitting  parol  evidence  to  show  whether  Justices  signed  note 
in  official  or  Individual  capacity;  Ohio  &  M.  R.  R.  Co.  v.  Middleton. 
20  UL  635,  636,  holding  extrinsic  evidence  admissible,  when  doubt- 
ful whether  contract  was  to  bind  principal  and  agent;  Swarts  v. 
Cohen,  XI  Ind.  App.  23,  38  N.  E.  537,  admitting  parol  evidence  to 
dear  up  ambiguity  as  to  liability  on  note;  Oourley  v.  Hankins. 
2  Iowa,  77,  holding  as  between  third  person,  one  may  show  by  parol 
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that  person  doing  act  Is  officer  de  facto;  dissenting  opinion.  Mat* 
hews  y.  Mattress  Ck>.,  87  Iowa,  250, 54  N.  W.  227, 19  L.  R.  A.  679,  and 
n.,  on  note  "  We  promise,"  signed  "  Co.;  B.  P't,"  parol  evidence  not 
admissible  to  bind  company  alone;  Taylor  t.  Williams,  17  B.  Mon. 
494,  holding  officer  of  corporation  acting  as  agent  and  within  his 
authority  not  liable  individually;  Hopkins  v.  Lacouture,  4  La.  66, 
holding  power  executed  by  agent  in  his  own  name  binds  principal; 
Barlow  v.  Society,  8  Allen,  461,  holding  note  reading  "  I,  as  treas- 
urer, etc.,  promise"  and  signed  •*  B.,  Treas."  the  note  of  the  society; 
Detroit  v.  Jackson,  1  Doug.  (Mich.)  117,  holding  principal  liable, 
though  agent  had  signed  in  his  own  name. 

Other  citing  cases  make  the  following  applications  of  the  syllabus 
principle:  Farmers  A  M.  Bank  v.  Bank,  1  Doug.  (Mich.)  469, 
471,  holding  bill,  drawn  on  "  A.,  Cashier  of  B.  Bank,"  and  accepted 
by  •*  A.,  Cashier,"  was  drawn  on  and  accepted  by  bank;  First  Nat. 
Bank  v.  Loyhed,  28  Minn.  398,  10  N.  W.  422,  holding  it  is  com 
petent  for  agent  to  sign  simply  the  name  of  the  principal;  Hardy 
V.  Pilcher,  57  Miss.  22,  34  Am.  Rep.  433,  admitting  parol  evidence 
to  show  acceptance  was  not  to  bind  agent  personally;  Martin  v. 
Smith,  65  Miss.  3,  3  So.  34,  admitting  parol  evidence  where  bill  was 
signed  "A.,  Treas.;"  Southern  Hotel  Co  v.  Newman,  30  Mo.  12.!, 
holding  acts  of  corporation  may  be  proved  by  oral  testimony;  Smith 
V.  Alexander,  31  Mo.  195,  where  signer  affixes  official  character, 
parol  evidence  is  admissible  to  determine  liability;  Washington 
M.  F.  Ins.  Co.  V.  St  Marys,  52  2i(o.  489,  490,  holding  if  there  is  an 
ambiguity  in  description  of  person,  parol  evidence  is  admissible  r 
First  Nat.  Bank  v.  Gay,  63  Mo.  42,  21  Am.  Rep.  435,  holding  simple 
signing  of  name  of  principal  by  agent  is  sufficient;  Savage  t.  Bix. 
9  N.  H.  270,  holding  to  bind  principal,  it  must  in  some  way  appear 
to  be  his  contract;  Morse  v.  Green,  13  N.  H.  86,  88  Am.  Dec. 
473,  holding  fact  that  signature  was  placed  there  by  an  agent  need 
not  appear  on  the  note;  Dow  v.  Moore,  47  N.  H.  426,  holding  if 
name  of  principal  appear  In  contract,  not  under  seal,  he  alone 
will  be  bound  if  that  intent  can  be  collected  from  the  instrument: 
Bell  V.  Martin,  18  N.  J.  L.  169,  admitting  parol  evidence  to  identify 
note  mentioned  in  writing;  Kean  v.  Davis,  21  N.  J.  Ia  690,  692,  47 
Am.  Dec.  187,  189,  holding  in  case  of  ambiguity  parol  evidence 
admissible  to  show  Intent  of  parties  signing;  Smith  v.  Clayton. 
29  N.  J.  L.  361,  holding  parol  evidence  admissible  to  show  meaning* 
of  "  grain; "  Luna  v.  Mohr,  3  N.  Mex.  65,  67,  1  Pac.  867,  868,  holding^ 
one  cannot  be  liable  on  bill  as  drawer,  his  name  not  appearing 
thereon  as  such;  Bank  of  Utica  v.  Magher,  18  Johns.  346,  holding 
parol  evidence  admissible  to  explain  the  ambiguity  on  face  of  instru- 
ment; Ely  V.  Adams,  19  Johns.  318,  admitting  parol  eviderce  tO" 
explain  ambiguous  writing;  Fish  v.  Hubbard,  21  Wend.  661,  admit- 
ting parol  evidence  to  show  location  and  ownership  of  dam  and  mills 
in  reference  to  which  agreement  was  made;  dissenting  opinion. 
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SalTord  t.  Wyckoff,  4  Hill,  449,  majority  holding  bill  issued  by  asso- 
ciatkm,  organized  withont  consent  of  comptroller,  will  bind  it, 
though  signed  by  the  cashier  only;  Barnes  v.  Ontario  Bank,  19 
N.  T.  166,  holding  bank  bound  by  certificate  of  deposit  signed  by 
the  cashier;  Bumbougb  t.  Improvement  Co.,  106  N.  CL  466,  11  S.  B. 
629,  holding  eyldence  that  A.  was  acting  as  officer  of  6uch  corpora- 
tion and  had  authority  to  accept  drafts  admissible;  Ish  v.  Crane, 
8  Ohio  St.  &46,  where  transaction  was  not  done  in  name  of  princi- 
pal, but  by  his  authority,  it  is  obligatory  on  his  heirs,  likewise  in  Ish 
V.  Crane,  13  Ohio  St  610;  Guthrie  v.  Imbrie,  12  Or.  193,  53  Am.  Rep. 
339,  6  Pac.  670,  holding  when  instrument  is  ambiguous,  liability 
of  principal  or  agent  may  be  proved  by  parol  evidence;  Early  y. 
Wilkinson,  9  Gratt  75,  78,  admitting  parol  evidence  to  remove 
ambiguity  on  face  of  instrument;  WaddlU  v.  Sebree,  88  Ya.  1015, 
29  Am.  St  Rep.  768,  14  S.  E.  850,  where  one  signs  as  agent,  parol 
evidence  Is  admissible  to  show  who  is  the  undisclosed  principal; 
BrewBter  v.  Baxter,  2  Wash.  Ter.  141,  3  Pac.  845,  holding  parol  evi- 
dence admissible  to  show  circumstances  under  which  Incomplete 
memorandum  of  sale  was  signed,  and  the  capacity  of  signer;  Deven- 
dorf  r.  West  Va.  Oil  Co.,  17  W.  Va.  148,  155,  159,  holding  a  person 
bound  by  signature  on  note,  which  he  has  virtually  made  his  own 
by  allowing  its  use  In  the  course  of  his  business;  Ganson  v.  Madigan, 
15  Wis.  154,  82  Am.  Dec.  665,  admitting  parol  evidence  to  explain 
patent  ambiguity.  See  the  following  valuable  notes:  12  Am.  Dec. 
714,  where  authorities  are  collected;  42  Am.  Dec.  379,  and  ^^2  Am. 
Dec  776,  95  Am.  Dec.  72;  also  77  Am.  Dec.  762,  note  on  cashier's 
power  to  indorse  note,  where  authorities  are  collected.  Cited  but 
without  application  of  the  rule  in  Port  v.  Williams,  6  Ind.  220;  as 
also  in  Robinson  y.  St  Louis,  28  Mo.  490,  and  Le  Roy  y.  Beard, 
8  How.  469,  12  L.  1160. 

Distinguished  in  Cragin  v.  Lovell,  109  U.  S.  198,  27  L.  905,  3  S. 
Ct  134,  holding  no  action  lies  against  principal  on  note  signed 
by  agent,  not  disclosing  name  of  principal;  Falk  v.  Moebn,  127  U. 
8.  605,  606,  607,  32  L.  268,  269,  8  S.  Ct  1322,  1323,  holding  where 
itote  was  signed,  corporation  name.  A.,  Sec,  and  indorsed  A.,  Sec; 
parol  evidence  was  inadmissible  to  show  indorser  intended  to  bind 
himself  personally;  Warner  v.  Brinton,  29  Fed.  Cas.  238,  240,  hold- 
ing extrinsic  evidence  inadmissible  to  explain  patent  ambiguity  in 
\<U1;  Cleaveland  v.  Stewart,  3  Ga.  297,  holding  parties  signing  as 
"  trustees  "  Individually  liable;  Hypes  v.  Griffin,  89  111.  137,  31  Am. 
Rep.  73,  holding  parol  evidence  is  inadmissible  to  exonerate  a 
trustee  appearing  as  prmcipal  to  a  note;  Bank  v.  Carpenter,  26  Ind. 
113,  where  debtor  of  bank  assigned  stock  to  B.,  without  describing 
him  as  cashier,  B.  held  it  personally;  UnderhlU  v.  Gibson,  2  N.  H. 
355,  9  Am.  Dec  85,  holding  if  agent  uses  no  language  applicable  to 
corporation,  and  his  authority  is  questionable,  he  is  personally 
liable;  Kean  v.  Davis,  20  N.  J.  L.  429,  holding  person  cannot  by 
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parol  evidence  discharge  himself  from  the  personal  liability  estab- 
lished by  the  instrument;  see  dissenting  opinion,  p.  433;  Blckley  t. 
Bank.  39  S.  C.  291,  .S9  Am.  St  Rep.  726,  17  S.  E.  978.  holding  parol 
Inadmissible  to  show  certificate  of  deposit  signed  "  B.,  Manager," 
was  made  with  B.  the  bank's  president;  see  43  S.  C.  536,  21  S.  E. 
889;  Shney  v.*  Adair,  18  Wash.  194,  202,  63  Am.  St  Rep.  883,  889. 
51  Pac.  390,  393,  39  L.  R.  A.  476,  agent  signing  note  in  his  own  name 
cannot  introduce  parol  evidence  to  exonerate  himself  from  personal 
liability;  Sparks  v.  Dispatch  T.  Co.,  104  Mo.  543,  24  Am.  St  Rep. 
855,  15  S.  W.  420,  holding  where  president  merely  signs  his  indi- 
vidual name,  parol  evidence  is  inadmissible  to  prove  agency;  Lnn£ 
V.  Mohr,  3  N.  Mex.  65,  1  Pac.  867,  holding  party  cannot,  by  parol 
testimony,  be  liable  upon  negotiable  Instrument  where  his  name 
Is  not  disclosed. 

Agency.— Principal  is  liable  for  acts  of  agent  done  in  the  ex- 
ercise of,  and  within  the  scope  of  his  power,  p.  337. 

Rule  applied  and  affirmed  In  the  following  citing  caFes:  The 
Joseph  Grant,  1  Blss.  196,  F.  C.  7,538,  holding  bill  of  lading  signed 
in  blank  by  master,  void;  Walker  v.  Manhattan  Bank,  25  Fed. 
254,  holding  bank  cannot,  without  express  authority  from  prin- 
cipal, apply  money  deposited  by  agent  to  debt  due  it  from  third 
person;  Blum  v.  Robertson,  24  Cal.  140,  holding  principal  not  bound 
by  act  of  agent  beyond  his  powers;  Pouilin  v.  Railroad  Co.,  47 
Fed.  860,  holding  company  liable,  where  passenger  was  ejected 
through  defect  In  ticket,  resulting  from  omission  of  ticket  agent; 
Sagers  v.  Nuckolls,  3  Colo.  App.  101,  32  Pac.  189,  holding  master 
not  liable  for  act  of  servant  done  without  the  course  of  employment; 
Merchants'  Bank  v.  Central  Bank,  1  Ga.  428,  430,  44  Am.  Dec.  666, 
669,  holding  corporation  liable  where  it  accepts  benefit  of  act  of 
agent  done  without  authority;  McDougald  v.  Bellamy,  18  Ga.  432, 
holding  that  corporation  .is  responsible  for  wrongs  of  servants; 
Foster  v.  Essex  Bank,  17  Mass.  509,  9  Am.  Dec.  179,  holding  bank 
not  liable  where  cashier  took  gold  from  cask  deposited  in  bank 
for  safe-keeping;  Huntington  v.  Knox.  7  Cush.  375,  holding  princi- 
pal may  maintain  action  for  price  of  article  sold  by  agent  not  dis- 
closing his  agency;  Sanborn  v.  Insurance  Co.,  16  Gray,  454.  77  Am. 
Dec.  421,  holding  agent  of  company  authorized  "  to  effect  insur- 
ance," can  make  an  oral  contract;  Page  v.  Lathrop,  20  Mo.  593,  hold- 
ing exti'insic  evidence  admissible  to  show  agents  authority; 
i>anklln  v.  Insurance  Co.,  52  Mo.  465,  holding  authority  of  agent 
may  be  proved  by  custom  of  the  business,  and  habits  of  principal; 
Norton  v.  Bank,  61  N.  H.  593,  60  Am.  Rep.  336,  holding  bank  not 
liable  on  guaranty  made  by  officer,  it  not  having  that  power; 
Bruce  v.  Reed,  104  I'eun.  St.  414,  40  Am.  Rep.  587,  holding  pro- 
prietor of  newspaper  liable  for  act  of  employee  in  publishing  libel; 
Maxwell  y.  Planters'  Bank,  10  Humph.  510,  holding  cashier  had 
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authority  to  indorse  note  giyen  to  bank;  Northern  Bank  y.  John- 
son, 5  Gold.  My  holding  restrictions  in  charter  req^iking  both 
Hi  ^nature  of  president  and  cashier,  do  not  apply  to  drawing  and 
indorsing  of  checks  and  drafts,  and  cashier  is  not  individnaUy 
liable  on  them;  Walsh  v.  Pierce,  12  Vt  138,  holding  general  agency 
may  be  proved  by  dealings  between  the  parties  or  by  subsequent 
recognition.  See  also  77  Am.  Dec.  7G0,  note  on  power  of  cashier 
to  issue  checks. 

Distinguished  in  Wilson  v.  Peverly,  2  N.  H.  549,  holding  master 
not  liable  for  negligence  of  servant  in  exceeding  special  orders. 

Miscellaneous.— Cited  in  Sumner  v.  Marcy,  3  Wood.  &  M.  Ill, 
F.  C.  13,609,  apparently  not  in  point;  Power  v.  Kane,  5  Wis.  2f59, 
to  point  that  usage  may  become  a  part  of  a  contract. 

5  Wheat  338-359,  5  L.  104,  THE  JOSBFA  SEGUNDA. 

Admiralty  —  Plea  of  distress  or  necessity  to  excuse  violation  of 
law  and  avoid  forfeiture  must  be  conclusively  established  by 
claimant  p.  354. 

Rule  applied  In  United  States  v.  Schooner  Catharine,  2  Paine, 
747,  F.  C.  14,755,  holding  where  voyage  is  commenced  to  Africa, 
with  preparations  usually  employed  In  slave  trade,  claimant  must 
remove  doubt  with  unequivocal  proof. 

Adniralty.— Captors  may  subject  property  captured  to  forfeit- 
ure for  vii)lation  of  municipal  law,  even  as  against  the  original 
owners,  p.  357. 

Rule  applied  in  Hopner  v.  Appieby,  5  Mason,  75,  F.  C.  6,699,  hold- 
ing captor  has  right  to  sell  property. 

Miscellaneous  citations.— Referred  to  in  The  Josefa  Segunda, 
10  Wheat  319,  0  I>.  331.  Cited  in  Merritt  v.  Package  of  Merchan- 
dise, 30  Fed.  Rep.  197,  and  Coweta,  etc.,  Mfg.  Co.  v.  Rogers,  19  Ga. 
421,  65  Am.  Dec.  606;  but  to  no  specific  point  decided. 

5  WTieat  359^74,  5  L.  109,  BLAKE  v.  DOHERTY. 

Public  land  —  Description  in  g^ant  is  sufficient  if  object  con- 
veyed is  ascertainable  with  aid  of  extrinsic  evidence,  p.  362. 

Rule  applied  in  the  following  citing  cases:  Cox  v.  Hart,  145  U.  S. 
889,  36  L.  747,  12  S.  Ct  967,  holding  parol  evidence  admissible 
to  show  to  which  of  two  tracts  of  land  description  in  marshal's 
deed  applies;  Brown  v.  Hunt  4  Ala.  135,  holding  where  patent  con- 
veyed eo  nomine  a  quarter  section,  though  according  to  official 
survey  It  contains  less,  the  latter  limits  the  grant;  Miller  v.  Cullum. 
4  Ala,  581,  holding  parol  evidence  admissible  to  indicate  mouumei.t 
referred  to  in  deed;  Mayor,  etc.,  of  Mobile  v.  Farmer,  6  Ala.  741, 
holding  power  of  register  to  determine  confiicting  claims,  does  not 
extend  to  a  complete  grant;  Kennedy  v.  Townsley,  10  Ala^  245,  hold- 
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ing  a  donation  claimant  can  take  nothing  until  quantity  of  land 
has  been  ascertained;  dissenting  opinion  in  Hughes  v.  Wilkinson, 
35  Ala.  473,  majority  holding  it  cannot  be  proved  by  parol  testi- 
mony of  Justice  that  acknowledgment  of  wife  was  Intended  to 
apply  to  deed  and  not  to  relinquisJiment;  Stanley  v.  Groen,  12  Cal. 
106,  holding  description  of  land  by  name  or  number  is  sufficient; 
Andrews  v.  Murphy,  12  Ga.  433,  holding  description  is  sufficient 
that  shows  Intention  of  grantor  as  to  what  property  is  conveyed; 
Jennings  v.  National  Bank,  74  Ga.  788,  holding  parol  evidence  may 
be  resorted  to,  to  explain  ambiguity  in  a  deed;  Mayor,  etc.,  of 
Ghauncey  v.  Brown,  99  Ga.  771,  26  S.  B.  765,  parol  evidence  admis- 
sible to  show  application  of  deed  to  land;  Pursley  v.  Hayes,  22 
Iowa,  40,  92  Am.  Dec.  373,  holding  grant  not  void  for  uncertainty, 
if  the  court  can  Imagine  testimony  which  would  identify  the 
monument:  Slater  v.  Breese,  36  Mich.  81,  holding  it  is  always  com- 
petent to  identify  natural  monuments  by  extrinsic  proof;  Peacher 
v.  Strauss,  47  Miss.  362,  holding  extrinsic  evidence  of  county  and 
State,  where  land  is,  admissible;  Campbell  v.  McArthur,  2  Hawks. 
38,  11  Am.  Dec.  740,  holding  mistake  in  courses  of  a  deed  may  be 
corrected  by  reference  to  another  deed;  Cooper  v.  White,  1  Jones 
(N.  C),  392,  holding  mistake  in  courses  or  distance  may  be  cor- 
rected by  a  more  certain  description  in  the  deed  oj*  by  a  plat  re- 
ferred to  in  same;  McChesney  v.  Wainwright,  5  Ohio,  453,  holding; 
deed  describing  land  as  half  the  tract  gn'anted  by  another  deed 
Is  prima  fade  a  good  description;  Raymond  v.  Coffey.  5  Or.  13-1, 
holding  parol  evidence  is  admissible  to  locate  boundaries  where 
ambiguity  exists;  Boehrelnger  v.  Crelghton,  10  Or.  44,  admitting 
parol  evidence  to  show  location  of  a  stake;  Zelgler  v.  Hautz,  8 
Watts,  384,  holding  words  of  general  description  may  be  made 
definite  by  extrinsic  circumstances;  Douthit  v.  Robinson,  55  Tex. 
74,  holding  extrinsic  evidence  admissible  to  render  a  deed  certain. 
Distinguished  in  Murphy  v.  Hall,  68  Wis.  208^  31  N.  W.  757, 
holding  description  of  land  by  numbers  without  referring  to  any 
book  or  map  is  defective  for  uncertainty;  Wiley  v.  Smith,  3  Ga. 
558,  holding  where  there  is  no  ambiguity  in  a  will  parol  evidence 
is  inadmiss")le. 

Public  lancua  —  Private  survey,  made  by  direction  of  Interested 
party  Inadmissible  to  prove  boundary  of  grant  of  public  lands, 
p.  364. 

Rule  applied  in  Rose  v.  Davis,  11  Cal.  142,  rejecting  map  of 
United  States  surveyor,  when  authority  to  act  had  not  been  proved; 
Surget  V.  Little,  5  Smedes  &  M.  331,  holding  parol  evidence  that 
private  survey  conforms  to  official  survey  is  inadmissible. 

Natural  objects  called  for  in  grant  may  be  proved  by  testimony 
not  found  in  the  grant,  but  consistent  with  it,  p.  303. 
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FnUle  lands.—  Plat  and  certiflcate  of  survey  annexed  to  a  patent 
of  public  land,  as  also  a  copy  of  the  entry  on  which  the  surrey 
was  made,  are  admissible  erldence  to  identify  lanil  patented,  p.  364. 

5  Wheat  374-885,  5  L.  113,  HANDLBY  v.  ANTHONY. 

Boundary.— When  a  river  is  the  boundary  between  two  States 
and  original  property  is  in  neither,  each  owns  to  the  middle  of  the 
stream,  p.  379. 

Rule  applied  in  The  Schooner  Fame,  3  Mason,  150,  F.  0.  4,634, 
holding  true  line  between  United  States  and  British  provinces  is 
the  middle  of  stream;  Buttenuth  v.  St  Louis  Bridge  Co.,  123  HI. 
5^16,  540,  5  Am.  St  Rep.  552,  555,  17  N.  E.  443,  444,  holding  it  is  the 
luain  —  permanent  —  river  which  constitutes  the  boundary;  Flynn 
V.  Boston,  153  Mass.  373,  26  N.  E.  868,  holding  line  between  the 
cities  to  be  the  middle  of  the  channel;  Fletcher  v.  Thunder  Bay, 
etc.,  Boom  Co.,  51  Mich.  2Si,  IG  N.  W.  649,  holding  adjoining  owner 
has  right  to  land  between  middle  of  channel  and  shore;  Claremont 
V.  Carlton,  2  N.  H.  372,  9  Am.  Dec.  90,  holding  island  lying  nearest 
the  bank  where  premises  are  situated  passes  by  the  deed;  Starr 
V.  Child,  20  Wend.  153,  holding  under  conveyance  "  to  and  along 
shore/'  grantee  takes  ad  filum  sequae;  Ingram  v.  ThreadglU,  3  Dev. 
01,  holding  owners  of  bank  have  a  several  fishery  to  the  middle  of 
the  stream;  Spears  v.  State,  8  Tex.  App.  470,  holding  Jurisdiction  of 
Texas  extends  to  the  middle  of  the  river;  Ex  parte  McNeeley,  36 
W.  Va.  86,  32  Am.  St  Rep.  832,  14  S.  E.  436,  15  L.  R.  A.  227,  applying 
the  rule  in  determining  place  where  blow  was  struck. 

Boondaries.— Where  a  State,  as  original  proprietor  of  lands  on 
both  sides  of  river,  grants  territory  on  one  side,  it  retains  the  river, 
and  newly-created  State  extends  to  the  river  only,  p.  379. 

The  following  citing  cases  affirm  and  apply  this  principle:  Howard 
V.  IngersoU,  13  How.  412,  14  L.  202,  holding  Jurisdiction  of  Georgia 
extends  to  the  opposite  bank  of  the  river;  dissenting  opinion,  424, 
425,  14  L.  208,  as  also  in  Alabama  v.  Georgia,  23  How.  514,  16  L. 
560,  ruling  similarly;  Indiana  v.  Kentucky,  136  U.  S.  503,  505,  507, 
34  L.  330,  331,  332,  10  S.  Ct.  1051,  1052,  1053,  holding  dominion  of 
State  after  its  admission  to  the  Union  continues  unaffected  by 
action  of  the  forces  of  nature;  Henderson  B.  Co.  v.  Henderson  City, 
173  U.  S.  612,  613,  holding  city  of  Henderson  could  tax  so  much  of 
the  bridge  as  was  between  low-water  mark  on  the  Kentucky  shore 
and  low-water  mark  on  the  Indiana  shore,  since  the  boundary  of 
Kentucky  extends  to  low- water  mark  on  Indiana  shore;  Corfleld 
V.  Coryell,  4  Wash.  C.  C.  384,  F.  C.  3,230,  holding  claim  of  New 
Jersey  to  parts  below  low-water  mark  cannot  be  maintained;  Aitche- 
son  V.  The  Endless  Chain  Dredger,  40  Fed.  256,  holding  concurrent 
Jurisdiction  of  States  extends  over  the  whole  of  a  dividing  river; 
In  re  Mattson,  69  Fed.  537,  holding  one  State  cannot  regulate  dlvid- 
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ing  riyer  unless  the  other  acquiesces;  Pea  Patch  Island,  30  Fed.  Cas. 
1147,  1148,  holding  territory  of  Delaware  extends  to  low-water  mark 
on  the  Jersey  shore;  Boardman  v.  Scott,  102  Ga.  420,  30  S.  E.  988, 
where  deed  conveyed  land  bounded  by  an  artificial  pond,  grant 
extended  to  low- water  mark  at  time  of  deed;  Howard  v.  IngersoU,  17 
Ala.  790,  791,  holding  grant  to  shore  of  river  conveys  to  the  water's 
edge;  Emery  v.  Collings,  1  Harr.  (Del.)  329,  note,  considering  the 
Jurisdiction  of  State  over  bay  and  river;  Stinson  v.  Butler,  4  Blackf. 
(Ind.)  285,  holding  owner's  rights  on  Indiana  side  extends  only  to 
low- water  mark;  as  also  In  Cowden  v.  Kerr,  6  Blackf.  (Ind.)  280; 
Gentile  v.  State,  29  Ind.  411,  holding  exception  of  Ohio  river  m 
act  regulating  fishing,  is  not  local  legislation,  since  it  is  without 
the  State;  Carlisle  v.  State,  32  Ind.  56,  holding  county  along  Ohio 
is  bounded  by  low-water  mark;  Brophy  v.  Richeson,  137  Ind.  121, 
36  N.  E.  426,  holding  where  description  was  '*  to  low-water  mark  " 
the  bed  of  the  lake  was  excluded;  Flemming  v.  Kenney,  4  J.  J. 
Marsh.  158,  holding  where  vendor  owfied  both  sides  of  a  creek  and 
gave  his  bond  for  land  "  to  begin  on  bank,"  stream  below  low-water 
mark  Is  excluded;  McFall  v.  Commonwealth,  2  Met.  (Ky.)  396,  hold- 
ing Jurisdiction  of  Kentucky  extends  to  low- water  mark  on  Ohio 
side;  Louisville  Bridge  Co.  v.  Louisville,  81  Ky.  196,  holding  Ken- 
tucky has  Jurisdiction  over  all  the  soil  to  low- water  mark;  Lincoln 
V.  Wilder,  29  Me.  179,  holding  term  "  bounded  by  shore,"  excludes 
the  use  of  river;  Wood  v.  Kelley,  30  Me.  55,  holding  in  conveyance 
of  land  bounded  by  pond,  title  extends  to  low-water  mark;  Binney's 
Case,  2  Bland  Ch.  127,  holding  the  Potomac  belongs  entiroly  to 
Maryland,  above  tide;  State  v.  Babcock,  30  N.  J.  L.  33,  holding 
exclusive  Jurisdiction  over  Hudson  river  is  in  the  State  of  New 
York;  Gocgh  v.  Bell,  22  N.  J.  L.  489,  holding  owner  of  lands  In 
New  Jersey  along  shore  of  tide  waters  may  extend  wharf  to  low- 
water  mark;  Halsey  v.  McCormick,  13  N.  Y.  299,  holding  "  to  the 
bank  of  a  creek  "  includes  land  to  low  water;  McCullock  v.  A  ten, 
2  Ohio,  310,  holding  where  deed  reads  from  corner  on  bank,  "  thence 
down  said  creek,"  boundary  is  low- water  mark;  Benner  v.  Platter, 

6  Ohio,  508,  holding  a  call  in  a  survey,  for  a  stream  not  navigable, 
the  boundary  is  the  middle  of  the  stream;  Booth  v.  Hubbard,  8  Ohio 
St.  246,  holding  territorial  limits  of  Ohio  extend  on  the  southwest 
to  low- water  mark;  Commonwealth  v.  Garner,  3  Gratt.  664,  754, 
where  sovereign  State  grants  territory  on  other  side  of  river,  query, 
whether  grant  is  bounded  by  top  of  bank,  or  low- water  mark;  con- 
curring opinion  of  Johnston,  J.,  726,  731,  732;  dissenting  opinion  of 
McComas,  J.,  684,  604,  701,  712,  717,  and  of  Baker,  J.,  742;  State  T. 
Plants,  25  W.  Va.  122,  124,  126,  52  Am.  Rep.  212,  21  i,  215,  holding 
the  Jurisdiction  of  West  Virginia  Is  coextensive  with  the  water  of 
the  Ohio  while  confined  in  Its  banks;  Bridge  Co.  v.  Pt.  Pleasant,  32 
W.  Va.  331,  9  S.  E.  232,  holding  a  town  may  extend  its  limits  to 
include  railroad  bridge  across  the  Ohio;  J.  T.  Keator  Lumber  Co.  v. 
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Boom  Corp.,  72  Wis.  91,  7  Am.  St.  Rep.  855»  38  N.  W.  540,  holdinflr 
States  have  eoiiciin'ent  Jurisdiction  of  boundary  river.  See  also 
valuable  note,  10  Am.  Dec.  389,  on  navigable  river  as  a  boundary, 
collecting  authorities;  27  Am.  St.  Rep.  61,  note  as  to  boundary  line 
along  shore,  collecting  authorities.  Cited  also  in  St.  Glair  v.  Loing- 
ston,  23  Wall.  63,  23  L.  62;  see  16  Am.  Rep.  525,  note,  but  not  neces- 
sary to  decision;  Hagan  v.  Campbell,  8  Port.  24,  33  Am.  Dec.  270, 
but  deciding  the  case  on  the  common  law  of  England;  Sherlock  v. 
Ailing,  44  Ind.  190,  but  question  not  decided;  Boston  v.  Richardson, 
13  Allen,  157,  without  particular  application,  likewise  in  Rhode 
Island  V.  Massachusetts,  12  Pet.  727,  733,  749,  9  L.  1262,  1264,  1270. 
Distinguished  in  St.  Joseph,  etc.,  R.  R.  Co.  v.  Devereux,  41  Fed. 
17,  holding  where  government  designates  river  as  a  boundai*y,  the 
center  is  the  line;  Memphis,  etc.,  Packet  Co.  v.  Plkey,  142  Ind.  308, 
309,  40  N.  E.  529,  holding  that  by  virtue  of  compact,  Indiana  has 
concurrent  Jurisdiction  with  Kentucky  on  the  Ohio  river;  McManus 
V.  Carmlchael,  3  Iowa,  36,  50,  51,  discussing  rights  of  riparian 
owners. 

Boundary  .—  In  case  of  doubt,  every  country  lying  upon  a  river 
is  presumed  to  have  no  other  limits  but  the  river  itself,  p.  380. 

Cited  In  French  v.  Bankhead,  11  Gratt.  159,  165,  holding  when 
officers  of  United  States  elect  high-water  mark  as  the  boundary, 
and  surveyor  adopted  it,  and  deed  conveyed  to  it,  the  land  passes 
to  that  boundary. 

Accretion.—  Gradual  accretion  of  land  belongs  to  party  owning 
shore,  p.  380. 

Rule  applied  In  Shlvely  v.  Bowlby,  152  U.  S.  36,  38  L.  344,  14  S.  Ct 
561,  holding  new  States  hffve  the  same  rights  to  accretion  as  the 
original  States;  Berry  v.  Snyder,  3  Bush,  280,  96  Am.  Dec.  228,  hold- 
ing accretion  in  nonnavigable  streams  belongs  to  the  adjoining 
owners. 

Distinguished  In  Fulton  v.  Frandollg,  63  Tex.  332,  where  there  had 
been  an  actual  survey,  and  accretion  was  formed  on  reef  without  the 
survey. 

Boundary.— Where  a  State  owns  to  a  river  it  is  deemed  to  own 
to  low- water  mark;  accordingly  an  island  near  the  Indiana  shore  of 
the  Ohio,  which  at  low  water  Is  a  peninsula,  belongs  to  Indiana. 
pp.  380-^384. 

Understanding  of  people  of  the  vicinage  considered  in  aid  of  con- 
struction of  compact,  p.  384. 

Rule  applied  in  Strother  v.  Lucas,  12  Pet  437,  9  L.  1147,  holding 
term  "laws"  in  a  treaty  includes  settled  customs  and  usages;  Pol- 
lard V.  Kibbe,  14  Pet.  413,  10  L.  519,  holding  terms  "  new  grant,  etc.," 
refers  to  grants  made  by  local  authorities  of  Spain  after  the  acquisi- 
tion of  Louisiana  by  the  United  States,  and  may  be  confirmed  by 
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congress;  Middleton  y.  Pritchard,  3  Scam.  521,  38  Am.  Dec.  lie,  as 
an  instance  of  where  rules  of  common  law  were  applied  to  inter* 
pretatlon  of  grants. 

Miscellaneous  citations.— Cited  in  Waring  v.  Clarke,  6  How.  481, 
12  L.  245,  and  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
483,  F.  C.  15,867,  as  to  admiralty  Jurisdiction  of  crimes;  Kennedy  y. 
filliott,  85  Fed.  835,  as  an  instance  of  where  Supreme  Court  adjudi- 
cated adverse  claims  of  individuals  to  real  estate,  where  boundary 
line  between  States  had  to  be  ascertained  in  order  to  determine 
rights  of  litigants. 

5  Wheat  38&<393,  5  L.  115,  LA  AMISTAD  DB  BUES. 

Admiralty.— Probable  proilts  of  a  voyage  are  not  a  fit  rule  for 
the  ascertainment  of  damages  in  cases  of  marine  torts,  p.  380. 

Bule  applied  in  Howard  v.  StillwelU  139  U.  S.  206,  35  L.  150,  11 
6.  Ct  503,  holding  anticipated  profits  cannot  be  recovered  for  delay 
in  putting  up  a  mill;  Cincinnati  Gas  Co.  v.  Western  Siemens  Co., 
152  U.  S.  20(;  38  L.  413,  14  S.  Ct  525,  refusing  to  allow  for  profits 
which  would  i?ave  been  received  if  a  sale  had  been  made;  Pacific 
Ins.  Co.  V.  Conrad,  1  Bald.  144,  F.  C.  10,647,  allowing  only  value  of 
goods  with  interest;  The  Alice,  12  Fed.  502,  holding  measure  of 
damages  for  nondelivery  of  cargo  is  its  value  at  place  of  shipment 
and  not  at  place  of  destination;  McDaniel  v.  Crabtree,  21  Ark.  436, 
refusing  to  allow  for  prospective  profits;  McAlpin  v.  Lee,  12  Conn. 
133,  80  Am.  Dec.  610,  allowing  as  damages  difference  between  price 
agreed  upon  and  value  of  property  sold;  The  Western  Gravel  Road 
Co.  V.  Cox,  39  Ind.  264,  refusing  to  allow  for  tolls  in  action  for  failure 
to  complete  road  in  time;  dissenting  opinion,  Bouldin  v.  Alexander, 
7  T.  B.  Mon.  430,  majority  holding  remedy  for  property  seized  under 
an  execution  against  another  is  in  law;  Blanchard  v.  Bly,  21  Wend. 
350,  34  Am.  Dec.  256,  holding  in  action  for  price  of  steamboat,  de- 
fendant may  not  set  off  loss  of  profits;  Cincinnati  v.  Evans,  5  Ohio 
St  604,  refusing  to  allow  damages  for  profits,  but  allowing  rent; 
Livingston  v.  Exum,  19  S.  C.  228,  refusing  to  allow  for  profits  oc- 
casioned by  another  party  being  enjoined. 

Distinguished  in  Illinois  Central  R.  R.  Co.  v.  Davidson,  76  Fed. 
522,  46  U.  S.  App.  300,  admitting  evidence  of  plaintiff's  earnings  in 
past  years  to  show  amount  of  damages;  Grifiln  v.  Colver,  16  N.  Y. 
492,  69  Am.  Dec.  720,  holding  for  breach  of  contract  to  deliver  en- 
gine by  certain  day  ordinary  hire  can  be  recovered. 

Prize.— If  prize  is  captured  in  neutral  waters,  courts  of  neutral 
can  only  restore  her  with  expense  during  pendency  of  suit,  and 
cannot  give  vindictive  damages,  p.  389. 

Cited  and  applied  in  The  Florida,  101  U.  S.  42,  25  L.  899,  dismiss- 
ing libel,  by  captain  of  captor  against  rebel  steamer  captured  in 
Bahia,  our  government  having  disavowed  the  act  of  capture;  Hopner 
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T.  Appleby,  5  Mason,  76,  F.  O.  6,6d0,  holding  court  had  no  right  to 
control  captors  In  their  sale  of  prize. 

Prise.—  Where  original  owner  seeks  restitution  In  neutral  court 
upon  ground  of  violation  of  neutrality  laws  by  captor,  onus  probandl 
rests  upon  him,  p.  391. 

Miscellaneous.— Cited  In  United  States  v.  Cement,  27  Fed.  Oas. 
297,  apparently  net  in  point 

5  Wheat  394-411,  5  K  117,  LYLB  v.  RODGERS. 

Award.— It  is  a  good  objection  to  an  award  against  one  person- 
ally and  In  a  representative  character,  that  the  award  falls  to  state 
separately  the  amounts  due  on  each  account,  p.  407. 

Rule  applied  In  Braxton  v.  Harrison,  11  Gratt  55,  holding  an  execU' 
tor  may  malice  a  valid  promise  to  pay  a  debt  out  of  the  estate. 

Award.-  If  part  of  award  void  for  uncertainty  Is  so  connected 
with  the  rest  as  to  afTect  the  Justice  of  the  case,  the  whole  Is  void, 
p.  409. 

Affirmed  and  applied  In  York,  etc.,  R.  R.  Co.  v.  Myers,  18  How. 
25!},  15  L.  383,  holding  if  arbitrator  Includes  matter  not  submitted 
in  a  single  conclusion,  the  award  Is  bad;  Marks  v.  Railroad  Co.,  76 
Fed.  946,  44  U.  S.  App.  714,  where  umpire  made  a  subsequent  award 
without  notice,  the  whole  award  was  declared  void;  Woodward  V. 
Atwater,  3  Iowa,  63,  holding  unless  submission  and  award  show 
the  subject-matter  sufficient  to  constitute  a  bar,  they  will  be  set 
aside;  Binney's  Case,  2  Bland  Ch.  108,  holding  the  making  of  a  sub- 
stantial amendment  dissolves  an  injunction;  Whltcher  v.  Whltcher, 
49  N.  H.  183,  6  Am.  Rep.  494,  holding  award  void  In  toto;  HofTman 
V.  Hoffman,  26  N.  J.  L.  180,  declaring  award  void  where  it  did  not 
show  whether  claim  was  submitted  by  party  in  his  own  right  or 
in  a  representative  character;  Wheatley  v.  Martin,  6  Leigh  (Va.), 
71,  holding  administrator  is  bound  though  there  was  no  new  sulv 
mission  after  party's  death;  Pettlbone  v.  Perkins,  6  Wis.  589,  hold- 
ing an  award  must  embrace  the  whole  subject-matter  submitted. 
See  note,  6  Am.  Rep.  499. 

Distinguished  In  Karthaus  v.  Ferrer,  1  Pet  229,  7  L.  124,  where 
the  person  being  a  partner  would  have  to  pay,  since  he  had  no  au- 
thority to  bind  partners;  Martin  v.  Martin,  12  Leigh  (Va.),  605, 
holding  court  may  reject  excess,  and  render  Judgment  on  so  much 
of  the  award  as  Is  within  the  submission. 

5  Wheat  412-420,  5  L.  122,  UNITED  STATES  v.  HOLMES. 

Federal  courts  under  act  of  1790  have  Jurisdiction  of  murder  or 
robbery  committed  on  high  seas  on  vessel  held  by  pirates,  p.  417. 

Rule  applied  in  United  States  v.  Kessler,  1  Bald.  28,  29,  F.  C. 
15,628,  holding  our  courts  have  no  Jurisdiction  of  crime  on  French 
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Tessel  on  high  seas;  United  States  v.  Davis,  2  Sumn.  485»  F.  Os  14,032, 
holding  our  courts  were  without  jurisdiction  when  native  was  killed 
on  nis  ship  by  shot  fired  from  ours;  The  Ambrose  Light,  25  Fed. 
416,  defining  piracy;  People  v.  Tyler,  7  Mich.  214,  74  Am.  Dec.  709, 
holding  when  private  ship  enters  a  foreign  jurisdiction,  it  becomes 
subject  to  Its  laws;  Smith  v.  United  States,  1  Wash.  Ter.  274,  holding 
if  Is  no  less  a  crime  to  murder  a  foreigner  than  a  citizen  within 
jurisdiction  of  United  States. 

Admiralty.— In  criminal  prosecution  defendant  is  pro  hac  vice 
person  considered  as  belonging  to  nation  under  whose  flag  he  sails, 
p.  417.     . 

Rule  applied  in  In  re  Ross,  140  U.  S.  476,  35  L.  590,  11  S.  Ot  904, 
holding  foreigner  entering  mercantile  marine  of  a  nation  becomes 
subject  to  Its  laws. 

Miscellaneous.— Cited  in  Forsyth  v.  United  States,  9  How.  572, 
13  L.  263,  as  an  Instance  of  certificate  of  division  to  Supreme  Court 
of  question  of  law  in  criminal  cases;  Andersen  v.  United  States,  170 
U.  S.  496,  42  L.  1118,  18  S.  Ct  692,  but  to  no  point  decided. 

6  Wheat.  420-424,  5  L.  124,  OWINGS  v.  SPEED. 

GoiLBtitutional  law.—  State  statute  enacted  before  the  Constitu- 
tion went  Into  operation  and  affecting  previously  vested  rights,  not 
invalid  although  Impairing  the  obligation  of  contracts  within  the 
meaning  of  the  Federal  Constitution,  p.  421. 

Rule  applied  In  Scott  v.  Jones,  5  How.  377,  379,  12  L.  197,  198, 
holding  Supreme  Court  has  no  jurisdiction  to  test  validity  of  statute 
passed  by  public  body  not  admitted  into  the  Union;  dissenting  opin- 
ion, McElvain  v.  Mudd,  44  Ala.  65,  majority  holding  ordinance  avoid- 
ing contracts  for  sale  of  slaves  unconstitutional;  Shorter  v.  Cobb, 
89  Ga.  298,  holding  courts  of  Georgia  have  no  authority  to  enforce 
a  debt  whose  consideration  was  slaves;  Blanque*s  Syndic  v.  Beale, 
1  Mart  (La.)  (N.  S.)  429,  holding  law  in  force  at  change  of  govern- 
ment, on  subject  of  cession  bonorum,  is  constitutional;  Opinion  of  the 
Justices,  66  N.  H.  643,  33  Atl.  1083,  holding  State  legislature  could 
confiscate  no  private  property  without  remuneration;  Common 
wealth  V.  Collins,  8  Watts,  339,  holding  after  the  adoption  of  State 
Constitution,  governor  could  not  appoint  judge,  without  consent  of 
senate;  disamttiig  opinion  of  same  case,  350;  Cocke  v.  Call-in,  1  Tex. 
551,  holding  before  Statehood  the  laws  of  Texas  were  In  force  to 
the  exclusion  of  laws  and  Constitution  of  tile  United  States.  Cited, 
arguendo.  In  Campbell's  Case,  2  Bland  Gh.  229,  233,  237,  20  Am 
Dec.  370,  374,  378.  Cited  without  special  application  in  Willow  R. 
Club  V.  Wade,  76  N.  W.  274,  100  Wis.  86,  42  L.  R.  A.  313,  and  n. 

Witness  having  no  interest  In  pending  suit  may  testify,  p.  423. 
Rule  applied  in  Bork  v.  Norton,  2  McLean,  425,  F.  C.  1,659,  holding 
witness  must  be  Interested  in  the  event  of  the  suit  to  be  disqualified; 
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Stewart  v.  Ck>nner,  0  Ala.  821,  holding  It  must  appear  that  the 
witness  will  gain  or  lose  by  the  effect  of  the  judgment. 

Constitation  went  into  effect  March  3,  1789,  p.  423. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  430, 
P.  C.  15,867,  discussing  exclusive  power  of  congress. 

Bvidencew—  Books  of  a  corporation  established  for  public  purposes 
are  evidence  of  its  acts,  p.  424. 

This  holding  is  affirmed  and  applied  by  the  following  citing  cases: 
Warner  v.  Daniels,  1  Wood.  &  M.  106,  F.  C.  17,181,  holding  record  of 
the  organization  is  the  best  evidence  of  that  fact;  Merchants'  Bank 
V.  Bawls,  7  Ga.  108,  50  Am.  Dec.  398,  holding  defendant  having  intro- 
duced books  of  bank  may  show  particular  items  are  wrong;  Fitch 
v.  Pinckard,  4  Scam.  (Ind.)  76,  holding  original  minutes  of  board 
of  trustees  admissible  to  show  acceptance  of  act  incorporating  a 
town;  Byder  v.  Railroad  Co.,  13  111.  523,  holding  books  of  corporation 
are  prima  facie  evidence  that  prerequisites  of  statute  have  been  com- 
piled with,  and  that  the  corporation  has  an  existence;  Dudley  v. 
Grayson,  6  T.  B.  Mon.  262,  holding  copies  of  records  of  trustees  of 
town,  proved  to  be  correctly  transcribed,  competent  evidence  in  con- 
troversies about  titles;  Coffin  v.  Collins,  17  Me.  442,  holding  where 
records  of  corporation  are  obtainable,  parol  evidence  is  admissible 
to  prove  the  acceptance  of  charter,  or  to  show  membership;  Barker 
V.  Fogg,  34  Me.  394,  admitting  public  records  to  show  location  or 
alteration  of  a  street;  Penobscot  &  K.  R.  R.  Co.  v.  Dunn,  39  Me. 
59CL  holding  records  are  prima  facie  evidence  that  required  number 
of  shares  have  been  taken;  dissenting  opinion,  Amherst  Bank  v. 
Boot,  2  Met  544,  majority  holding  record  may  be  modified  by  parol 
evidence;  Smith  v.  Natchez  Steamboat  Co.,  1  How.  (Miss.)  491,  492, 
holding  books  of  a  corporation  are  evidence  as  between  the  mem- 
bem,  when  proved  to  be  its  books;  Haven  v.  The  N.  H.  Asylum, 
13  N.  H.  535,  38  Am.  Dec.  513,  holding  parol  evidence  of  vote  in 
records  of  corporation  inadmissible;  Haynes  v.  Brown,  36  N.  H.  567, 
holding  books  must  have  been  kept  by  the  proper  officers;  North 
River  Meadow  Co.  v.  Shrewsbury  Church,  22  N.  J.  L.  428,  53  Am. 
Dec.  261,  holding  books  of  corporation  admissible  as  evidence  of  its 
acts;  State  v.  Van  Winkle,  25  N.  J.  L.  76,  holding  minutes  of  trus- 
tees not  conclusive  evidence  of  their  acts;  Denning  v.  Roome,  6 
Wend.  666,  holding  original  minutes  are  competent  evidence  of  the 
acts  of  a  corporation  without  further  proof  of  their  verity;  People 
V.  Zeyst,  23  N.  Y.  143,  declaring  minutes  of  a  town  meeting  are  con- 
clusive; Power  V.  Athens,  99  N.  Y.  602,  2  N.  B.  612,  holding  books  of 
corporation  are  best  evidence  to  show  corporate  acts;  Glenn  v.  Orr, 
96  N.  C.  415,  416,  2  S.  E.  539,  holding  records  of  a  corporation  are 
prima  facie  evidence  of  its  existence;  Grays  v.  Turnpike  Co.,  4 
Rand.  580,  holding  books  of  a  corporation  are  proper  evidence  of 
its  existence;  Vanderwerken  v.  Glenn,  85  Va.  14,  6  S.  B.  809,  admit- 
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tins  books  of  corporation  to  show  defendant's  membership;  Grafton 
T.  Reed,  34  W.  Va.  181,  12  S.  B.  769,  holding  authenticated  records 
of  a  municipal  corporation  admissible  as  evidence;  Rollins  t.  Board 
of  Commissioners,  90  Fed.  681,  admitting  entries  in  records  of  a 
county  made  by  clerk  in  course  of  ofKclal  duty.  See  also  rsote  to 
74  Am.  Dec.  810,  on  this  subject;  note,  13  Am.  St  Rep.  550,  on 
conclusiveness  of  the  records  of  a  corporation. 

5  Wheat  424-428,  5  L.  125,  CONNBOTICUT  v.  PENNSYLVANIA. 

AppealB.— In  appeals  from  Oircuit  Court  in  chancery  cases,  the 
parol  testimony  at  trial  in  court  below  ought  to  appear  In  the  record, 
p.  425. 

CitcKl  and  applied  in  New  Orleans  v.  United  States,  5  Pet  450,  8 
L.  188,  and  Blease  v.  Garlington,  92  U.  S.  4,  7,  23  L.  522,  523,  ruling 
similarly;  Appleton  v.  Ecanbert,  45  Fed.  282,  holding  it  is  the  rule 
to  allow  exceptions  to  be  noted  so  they  may  go  on  the  record  in 
case  of  appeal;  Harris  v.  Cole,  2  Fla.  401,  holding  an  appeal  is 
the  only  proper  method  to  bring  up  a  decree  of  chancery  for  revis- 
ion; Bennett  v.  Welch,  15  Ind.  333,  declaring  it  error  to  admit  oral 
evidence  against  infant  in  appeal  of  chancery  cause.  See  also  note 
to  Gallion  v.  McCaslin,  1  Blackf.  94,  as  to  removal  of  equity  cases 
to  Supreme  CoUrt 

Proof  in  equity.— Judiciary  act  directs  that  the  mode  of  proof 
shall  be  by  oral  testimony,  p.  425. 

Cited  in  Bronson  v.  La  Crosse  &  M.  R.  Co.,  4  Fed.  Cas.  224,  hold- 
ing provision  of  Constitution  of  Wisconsin  that  testimony  in  equity 
cases  shall  be  taken  in  the  same  manner  as  at  law,  prevents  the 
application  of  judiciary  act  provision  to  Federal  courts  in  that  State; 
White  V.  Toledo,  etc.,  R.  R.  Co.,  79  Fed.  134,  51  U.  S.  App..56, 
holding,  under  equity  rule  67,  a  Circuit  Court  has  power  to  appoint 
special  examiner  to  take  testimony  of  a  witness  in  another  circuit 
to  be  used  in  the  suit 

Parties.— A  final  decree  or  an  interlocutory  one,  deciding  the 
merits,  cannot  be  pronounced  until  all  parties  to  the  bill  and  in 
interest  are  before  the  court»  p.  428. 

Distinguished  in  Wilson  v.  Castro,  31  Cal.  427,  holding  this  rule 
will  not  be  enforced,  where  its  observance  would  be  attended  with 
great  Inconvenience  and  answers  no  substantially  beneficial  purpose. 

Dismissal  by  court  of  equity,  where  party  asking  aid  refuses  to 
coniply  with  its  conditions,  is  not  a  bar,  p.  427. 

Rule  applied  in  Badger  v.  Badger,  1  Cliff.  244,  F.  0.  717,  holding 
bill  dismissed  without  any  hearing  or  objection  is  no  bar  to  subse- 
quent suit* 
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5  Wheat.  429-433,  6  L.  126,  CAMPBELL  t.  PRATT. 

Subrogation.—  Co-obligor  discharging  debt  acquires  interest  of  the 
others  in  mortgage,  p.  431. 

Cited  and  applied  in  Dowdy  v.  Blake,  60  Ark.  211,  7  Am.  St  Rep. 
90,  6  S.  W.  896,  holding  Joint  party  paying  note  is  subrogated  to 
security  of  creditors. 

Attachniont  upon  an  equity  of  redemption  is  valid,  p.  432. 

Cited  and  applied  In  Coombs  y.  Jordan,  3  Bland  Ch.  319,  22  Am. 
Dec.  267,  holding  an  equitable  interest  in  land  may  be  taken  on 
execution. 

5  Wheat  433,  5  L.  127,  THB  ATALANTA. 
No  citations. 

5  Wheat  434,  435,  5  L.  127,  UNITED  STATES  v.  LANCASTER. 

Oertiflcate  of  dlTlsion.— District  Judge  cannot  divide  in  opinion 
with  circuit  Judge  on  appeal  from  his  own  decision  so  as  to  give 
Supreme  Court  Jurisdiction,  p.  434. 

Rule  appUed  in  United  States  v.  Emholt,  105  U.  S.  415,  26  L.  1078, 
under  similar  facts;  American  Construction  Co.  v.  Jacksonyllle  Ry. 
Co.,  148  U.  S.  387,  37  L.  492,  13  S.  Ct  764,  granting  a  rule  to  show 
cause  why  decree  of  Circuit  Court  of  Appeals  should  not  be  quashed, 
where  a  circuit  Judge  took  part  in  decree  setting  aside  his  own 
order;  In  re  Kalne,  14  Fed.  Cas.  86,  defining  power  of  district  Judge 
in  Circuit  Court 

Diatinguished  in  Harmon  v.  United  States,  43  Fed.  820,  holding 
district  Judge,  when  holding  Circuit  Court  in  another  district  .could, 
by  consent  of  parties,  determine  writ  of  error  from  District  Court 

Miscellaneous.— Cited  in  Bruguier  v.  United  States,  1  Dak.  Ter. 
7,  46  N.  W.  502,  not  in  point 

5  Wheat  Appendix,  16,  17,  5  L.  133. 

Judicial  controTersy  is  one  which  has  taken  shape  for  Judicial 
dedsion,  pp.  16,  17. 

Cited  in  dissenting  opinion,  Florida  v.  Georgia,  17  How.  515,  15  L. 
192;  Connor  ▼.  Scott,  4  Dili  246,  F.  C.  3,119. 

5  Wheat  Appendix,  19,  5  L.  134. 

Fnnctiosia  of  executive  and  Judicial  departments  discussed,  p.  19. 

Cited  in  In  re  Metzger,  17  Fed.  Cas.  233,  holding  extradition  of  a 
fugitive  from  Justice  of  foreign  country  can  only  be  effectuated 
through  the  Judiciary. 

VOL.U— 4 


VI  WHEATON. 


6  Wheat  1-101,  5  L.  191,  THB  AMIABLE  ISABELLA. 

Prise.— Seizure  by  noncommissioned  privateer,  if  decreed  good 
prize,  passes  the  property  to  the  government,  p.  60. 

Cited  and  applied  in  Carrhigton  v.  Insurance  Co.,  8  Pet.  522,  8  L. 
1031,  holding  that  a  noncommissioned  cruiser  may  seize  for  the  bene- 
fit of  the  government;  The  Tropic  Wind,  Blatchf .  Pr.  «5,  F.  C.  14,186, 
holding  any  person  may  take  possession  of  property  seizable  as  a 
prize;  The  Ouachita,  Blatchf.  Pr.  309,  F.  C.  10,620,  holding  if  vessel 
arrested  as  prize  was  violating  law,  she  is  liable  to  condemnation, 
though  party  malcing  seizure  was  without  authority. 

Prise.—  If  the  capture  be  by  a  noncommissioned  privateer  the 
government  may  contest  the  right  of  the  captor  after  condemnation, 
but  the  claimant  may  not  raise  the  point,  p.  6G. 

Treaty. —  Form  of  passport  by  which  freedom  of  ship  was  to  be 
established,  never  having  been  annexed  to  treaty  of  1795  with  Spain, 
that  part  of  treaty  purporting  to  give  effect  to  passports  is  inopera- 
tive, p.  69. 

Cited  in  The  Springbok,  Blatchf.  Pr.  457,  F.  C.  18,264,  holding 
absence  of  invoices  from  on  board  vessel  in  time  of  war  casts  sus- 
picion on  the  honesty  of  her  commerce;  The  Peterhofif,  Blatchf.  Pr. 
539,  F.  C.  11,024,  where  there  were  no  invoices  for  contraband  arti- 
cles; United  States  v.  Pacluiges,  27  Fed.  Cas.  286,  holding  use  of 
fraudulent  invoices  to  procure  permit  shows  fraudulent  intent 
Cited  approvingly  but  without  special  application  in  United  States 
V.  Amistad,  15  Pet  595,  10  L.  854. 

Constmction  of  treaty  should  be  according  to  the  intention  of  the 
parties;  courts  cannot  Interpolate  terms,  p.  71. 

Cited  in  Ex  parte  McCabe,  46  Fed.  373,  12  L.  R.  A.  595,  refusing 
extradition  under  Mexican  treaty. 


I. —  Onus  probandi  of  a  neutral  interest  is  on  claimant,  p.  77. 

Cited  in  United  States  v.  The  Wren,  28  Fed.  Cas.  788,  denying 
restitution  where  claimant  failed  to  establish  neutrality  of  the 
vessel;  The  Adula,  89  Fed.  853,  condemning  neutral  vessel  chartered 
to  enemy. 

Distinguished  In  Cushing  v.  Laird,  107  U.  S.  79,  27  L.  395,  2  S.  Ct 
204,  holding  final  decree  in  prize  cause  merely  determines  the  ques- 
tion of  prize  or  no  prize. 
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. —  Byidence  to  acquit  or  condemn  must  first  come  from  the 
ship's  papers  and  examination  of  captured  persons,  p.  77. 

Cited  and  affirmed  in  United  States  v.  Areola,  24  Fed.  Oas.  850, 
determining  citizenship  of  owner  of  captured  vessel;  The  Adula,  89 
Fed.  353,  condemning  neutral  vessel  chartered  to  enemy. 

Prise. —  The  assertion  of  a  claim  wholly  or  partly  false  by  an 
agent  or  In  connivance  with  the  real  owner,  is  substantive  cause  of 
condemnation,  p.  78. 

Miscellaneous.— Cited  in  The  Clinton  Bridge,  Woolw.  156,  F.  C. 
2,900,  apparently  to  no  point  decided  by  main  case;  Daggett  v. 
WlUey,  6  Fla.  506,  evidently  an  error;  Lewis  v.  State,  4  Ohio,  397, 
not  In  point 

6  Wheat  102,  103,  5  L.  215,  BUSSARD  v.  LEVP:RING. 

Bills  and  notes. —  Notice  of  nonpayment  of  bill  can  be  given  by 
man,  p.  103. 

Cited  and  applied  in  Shed  v.  Brett,  1  Pick.  409,  11  Am.  Dec.  313, 
holding  putting  notice  in  post-office  is  sufficient  where  Indorser 
lives  In  another  town;  Globe  Printing  Co.  v.  Stahl,  23  Mo.  App.  456, 
admitting  evidence  of  answer  received  by  telephone;  Insurance  Co. 
V.  Wilson,  29  W.  Va.  557,  2  S.  B.  903,  where  indorser  lives  in  another 
place,  notice  must  be  sent  by  first  mail  after  day  of  dishonor; 
Brewster  v.  Arnold,  1  Wis.  282,  holding  notice  of  dishonor  sent  by 
mall  sufficient 

Distinguished  in  Provident  Sav.  L.  A.  S.  v.  Nixon,  73  Fed. 
148,  44  U.  S.  App.  316,  considering  whether  "  mailed  "  implies  pre- 
payment of  postage;  Todd  v.  Neal,  49  Ala.  274,  if  notice  is  sent 
through  any  but  United  States  mails  It  must  be  affirmatively  shown 
to  have  been  received. 

Days  of  grace. —  If  third  day  of,  falls  on  Sunday  bill  Is  due  on 
Saturday,  p.  103. 

Rule  applied,  Wood  v.  Oorl,  4  Met  205,  holding  legal  presumption 
is  that  three  days'  grace  is  allowed  in  every  State;  Cuyler  v.  Stevens, 
4  Wend.  567,  where  holder  was  excused  from  giving  notice  of  non- 
payment to  indorser  on  Fourth  of  July.  Cited  in  note,  1  Blackf. 
(Ind.)  83,  on  this  topic.  Affirmed  in  Doremus  v.  Burton,  5  Blss. 
58,  F.  C.  4,002. 

Notioe  of  nonpaymont  given  on  last  day  of  grace  will  charge 
drawer,  p.  103. 

Rule  applied  in  McFarland  v.  Pico,  8  Cal.  634,  holamg  notice  may 
be  given  immediately  after  refusal  to  pay;  Staples  v.  Franklin  Bank, 
1  Met  66,  35  Am.  Dec.  353,  holding  maker  of  promissory  note  may 
IM  sued  on  last  day  of  grace  if  he  refuses  to  pay.    Cited  in  Manches- 
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ter  Bank  v.  Fellows,  28  N.  H.  310,  deciding  that  holder  of  promis- 
sory note  may  forward  notice  on  day  of  dishonor. 

Distinguished  In  Dennie  v.  Walker,  7  N.  H.  201,  holding  notice 
of  nonpayment  given  prior  to  demand  is  void. 

6  Wheat  104-106.  5  L.  216,  LINDBNBERGER  v.  BEALL. 

Negotiable  paper. —  Notice  given  after  demand  on  third  day  of 
grace  is  sufficient  P-  106. 

Rule  appUed  in  Beeding  v.  Pic,  2  Or.  0.  C.  152,  F.  O.  1,227,  hold- 
ing demand  of  payment  after  last  day  of  grace  is  too  late;  McFar- 
iand  Y.  Pico,  8  Gal.  634,  holding  notice  may  be  given  immediately 
after  refusal  to  pay;  Wood  v.  Gorl,  4  Met  205,  holding  legal  pre- 
sumption is  that  three  days'  grace  is  allowed  in  every  State;  Carter 
V.  Burley,  9  N.  H.  571,  holding  holder  may  forward  notice  on  day 
of  dishonor;  Remington  v.  Harrington,  8  Ohio,  511,  holding  there 
should  be  positive  proof  of  certain  facts,  from  which  notice  might  be 
reasonably  inferred. 

Distinguished  in  Dennie  v.  Walker,  7  N.  H.  201,  holding  notice 
of  nonpayment  prior  to  demand  is  void. 

Negotiable  paper. —  Evidence  of  a  letter  containing  notice  having 
been  put  in  post-office,  directed  to  the  indorser  at  his  place  of  resi- 
dence, is  sufficient  proof  of  the  notice  to  be  left  to  the  Jury,  and  ad- 
missible without  previously  notifying  defendant  to  produce  the 
letter,  p.  106. 

Rule  applied  in  Dickens  v.  Beal,  10  Pet  580,  9  L.  541,  holding 
testimony  by  a  notary  that  he  send  notice  is  admissible  without 
producing  a  copy  of  the  notice;  Henderson  v.  Garbondale  Goal  Go., 
140  U.  S.  36,  35  L.  337,  11  S.  Gt  695,  holding  presumption  that  a 
letter  mailed  reaches  its  destination  is  one  of  fact;  Brooks  v.  Blaney, 
62  l^ie.  458,  allowing  notary  to  testify  to  contents  of  notice,  though 
no  notice  has  been  given  Indorser  to  produce  such  notice  at  trial; 
Shed  V.  Brett  1  Pick.  409,  11  Am.  Dec.  213,  holding  putting  notice  in 
post-office  is  sufficient  where  indorser  lives  in  another  town;  Pierce 
V.  Pendar,  5  Met.  356,  where  both  indorser  and  holder  reside  in  place 
where  note  is  dishonored,  notice  must  be  given  personally;  Offlt  v. 
Vick,  Walk.  (Miss.)  102,  holding  notice  of  protest  may  be  proved 
without  producing  the  written  notice;  Ellis  v.  Bank,  7  How.  (Miss.) 
299,  if  holder  places  notice  in  proper  post-office  in  due  time,  he  is  not 
responsible  for  irregularities  of  the  mail;  Globe  Printing  Go.  v. 
Stahl,  23  Mo.  App.  456,  admitting  evidence  of  answer  received  by 
telephone;  Faribault  v.  Ely,  2  Dev.  69,  72,  holding  contents  of  letter 
giving  indorser  notice  may  be  proved  by  parol  without  notice  to 
produce  the  original;  Arnold  v.  Brewster,  1  Wis.  282,  holding  notice 
of  dishonor  sent  by  mail  sufficient  See  also  note  to  13  Am.  Dec. 
816,  to  the  point  that  secondary  evidence  may  be  given  of  notice 
of  protest 
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Dlatliigiiished  In  Prov.  S.  L.  A.  S.  v.  Nixon,  73  Fed.  148,  44  U.  S. 
▲PXK  81d»  considering  whether  "  mailed "  Implies  prepayment  of 
postage. 

e  Wheat  106-109,  5  L.  217,  MECHANICS'  BANK  OP  ALEXAN- 
DRIA T.  WITHERS. 

Praetioe.—  Circuit  Court  of  District  of  Columbia  may  adjoiim  to 
a  distant  day,  and  the  adjourned  session  is  considered  as  the  same 
term,  p.  108. 

The  following  citing  cases  affirm  this  ruling  and  variously  apply 
the  principle  on  which  it  rests:  Gonzales  v.  Cunningham,  164  U.  S. 
627,  41  L.  577,  17  S.  Ct.  188,  holding  Judge  may  continue  Special 
Term  to  a  day  beyond  that  fixed  for  the  regular  term;  Ex  parte 
Casey,  18  Fed.  87,  holding  court  can  modify  its  Judgment  on  an 
adjourned  day  of  the  same  term;  Florida  y.  Charlotte  H.  P.  Co.,  70 
Fed.  885,  30  U.  S.  App.  535,  holding  term  of  Circuit  Court  may  be 
adjourned  to  a  distant  day  and  this  is  one  term,  though  another 
term  of  the  court  has  been  held  at  another  place  during  adjourn- 
ment; Williams  y.  Moseley,  2  Fla.  332,  holding  court  may  be 
adjourned  beyond  the  term  in  another  county;  dissenting  opinion, 
Conkling  v.  Ridgeley,  112  111.  47,  majority  holding  where  court  ad- 
journed for  thirty-two  days,  the  intervening  period  is  a  vacation; 
Smurr  v.  State,  105  Ind.  128,  4  N.  E.  447,  where  court  had  statutory 
authority  to  appoint  adjourned  term,  proceedings  at  a  term  ap- 
pointed when  another  court  might  have  been  in  session  are  not 
void;  Sawyer  v.  Bryson,  10  Kan.  201,  holding  an  adjourned  term  is 
not  an  Independent  term;  State  v.  Weaver,  11  Neb.  165,  8  N.  W. 
386,  construing  ''  rising  of  the  court "  to  be  equivalent  to  "  the  last 
day  of  the  term;"  In  re  Dossett,  2  Okl.  381,  382,  37  Pac.  1070,  1071, 
holding  proceedings  at  an  adjourned  session  are  not  void,  though 
regular  term  in  another  county  in  the  same  dlRtrict  intervened; 
Stirling  v.  Wagner,  4  Wyo.  31,  32,  as.  31  Pac.  1040,  holding,  in  ab- 
sence of  statutory  regulation,  a  term  may  be  adjourned  to  a  day 
succeeding  an  intervening  term  in  another  county  of  the  same 
district. 

Distinguished  in  Dunn  v.  State,  2  Ark.  250,  35  Am.  Dec.  64,  hold- 
ing proceedings  before  Special  Term,  held  without  proper  order 
being  entered,  are  void;  Graham  v.  Parham,  32  Ark.  689,  holding 
County  Court  cannot  convene  again  before  time  fixed  for  next  regu- 
lar term;  Grlmmett  v.  Askew,  4S  Ark.  154,  2  S.  W.  708,  holding 
where  act  limited  session  to  six  days,  board  of  supervisors  could 
not  adjourn  to  another  day;  Gamer  v.  Carrol.  7  Yerg.  366,  holding  a 
Special  Term  is  not  part  of  the  regular  term. 

Miscellaneous.—  Cited  in  Irwin  v.  Askew,  74  Ga.  586,  not  to  point 
decided  by  principal  case. 
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6  Wheat  109-118,  6  L.  218,  HOPKINS  v.  LBB. 

Bee  Judicata. —  Judgment  or  decree  of  court  of  competent  Juris- 
diction conclusive  as  to  matters  directly  decided,  but  not  as  to  col- 
lateral points,  or  such  as  are  only  argumentatively  decided,  pp. 
113,  114. 

The  citations  collect  a  large  number  of  cases  on  this  topic,  and 
showing  the  following  various  applications  of  the  rule  here  laid 
down;  Bz  parte  Sibbald  v.  United  States,  12  Pet  402,  9  L.  1169, 
holding  Superior  Courts  cannot  reverse  their  own  decrees;  Bank  of 
United  States  v.  Beverly,  1  How.  148,  149,  11  L.  81,  holding  court 
could  not  revise  the  evidence  on  which  the  decree  was  rendered; 
Washington  Bridge  Co.  v.  Stewart,  3  How.  426,  11  L.  664,  holding 
court  could  not  revise  its  decision  after  expiration  of  term;  Smith 
V.  Kemochen,  7  How.  217,  218,  12  L.  674,  holding  decree  in  chan- 
cery declaring  instrumenc  void  is  a  bar  to  future  action  on  it; 
Pennington  v.  Gibson,  16  How.  77,  14  L.  852,  holding  a  decree  of 
equity  is  as  binding  as  a  Judgment  of  law;  Aurora  City  v.  West,  7 
Wall.  101,  19  L.  49,  holding  plea  of  res  Judicata  applies  to  every  ob- 
jection urged  in  second  suit  which  might  have  been  urged  in  first 
suit;  Johp>«on,  etc.,  Co.  v.  Wharton,  152  U.  S.  257,  38  L.  432,  14  S.  Ct 
609,  where  Judgment  was  for  royalties  on  sale  of  patented  articles; 
Dowell  V.  Applegate,  152  U.  S.  344,  38  L.  469,  14  S.  Ct.  618,  holding 
same  issue  cannot  be  retried  in  an  independent  suit  based  upon  a 
title  which  might  have  been  set  up  in  the  first  suit;  Last  Chance 
Min.  Co.  V.  Tyler  Min.  Co.,  157  U.  S.  687,  39  L.  862,  15  S.  Ct.  735, 
holding  Judgment  was  conclusive  as  to  the  particular  ground  in 
controversy;  New  Orleans  v.  Citizens'  Bank,  167  U.  S.  397,  42  L. 
211,  17  S.  Ct  914,  holding  two  Judgments  holding  exemption  from 
taxes  continued  during  extension  of  charter  are  res  Judicata;  South- 
em  Pac.  R.  R.  Co.  V.  United  States,  168  U.  S.  49,  42  L.  377,  18  S.  Ct 
27,  holding  a  right  or  fact  directly  determined  by  a  court  of  com- 
petent Jurisdiction  is  conclusively  established;  Vogler  v.  Spaugh, 
4  Biss.  293,  F.  C.  16,988,  refusing  to  admit  parol  evidence  contra- 
dicting record;  Putnam  v.  New  Albany,  4  Biss.  383,  F.  C.  11,481, 
holding  for  an  adjudication  to  be  an  estoppel  it  must  have  been 
distinctly  put  in  issue;  Baring  v.  Fanning,  1  Paine,  556,  F.  C.  982, 
holding  Judgment  can  be  used  as  evidence  in  another  suit  only  as 
against  parties  and  privies;  as  also  in  Society  for  P.  of  G.  v.  Hart- 
land,  2  Paine,  542,  F.  C.  18,155,  ruling  similarly;  Radford  v.  Folsom, 
3  Fed.  202,  holding  fact  that  in  one,  suit  might  have  been  deter- 
mined, does  not  prevent  its  being  raised  in  a  suit  upon  a  different 
cause  of  action;  Flanagin  v.  Thompson,  9  Fed.  183,  where  in  fore- 
closing one  mortgage  validity  of  assignment  was  decided,  it  could 
not  be  raised  in  foreclosing  second  mortgage  given  for  same  not&; 
The  Tubal  Cain,  9  Fed.  836,  838,  holding  where  the  issue  in  two 
actions  is  substantially  the  same,  each  is  a  bar.  though  the  causes 
of  action  be  different;  B.  &  O.  By.  Co.  v.  Pittsburg,  etc.,  B.  R.  Co., 
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66  Fed.  703,  holding  one  haying  obtained  benefit  of  contract  In  suit 
was  estopped  to  deny  its  validity  In  second  suit  for  different  claim; 
Bisaell  Carpet  Sweeper  Ck>.  v.  Goshen  Sweeper  Co.,  72  Fed.  552,  43 
U.  S.  App.  47,  holding  decision  of  Circuit  Court  of  Appeals  finally 
settlea  the  matter  and  lower  court  must  carry  it  Into  effect;  Newton 
Bifg.  Co.  y.  Wilgus,  90  Fed.  488,  holding  Judgment  In  patent  case 
condnaiYe  against  the  parties  in  a  subsequent  suit;  Poole  v.  Nixon, 
19  Fed.  Cas.  1000, 1004,  9  Pet  Appx.  770,  8  L.  309,  312,  holding  court 
of  equity  cannot  order  rehearing  of  a  cause  after  the  close  of  a 
term;  Warner  y.  Brlnton,  29  Fed.  Cas.  235,  doubting  as  to  whether 
minutes  of  Register's  Court  are  competent  evidence  in  an  ejectment 
to  tzy  title  of  land. 

In  the  State  courts  the  citing  cases  affirm  and  apply  the  syllabus 
doctrine  as  follows:  Phillips  v.  Thompson,  3  Stew.  &  P.  379,  holding 
decree  is  as  conclusive  as  a  Judgment;  Wyman  v.  Campbell,  6  Port. 
237,  81  Am.  Dec.  086,  holding  Judgment  of  court  having  Jurisdiction 
of  the  parties  is  conclusive,  notwithstanding  irregularities  that 
would  authorize  reversal;  Mills  v.  Stewart  12  Ala.  95,  holding  where 
record  of  court  of  one  State,  properly  authenticated,  is  offered  in 
evidence,  presumption  Is  that  the  court  had  Jurisdiction;  Davidson 
y.  Dallas,  15  CaL  83,  holding  decision  of  Supreme  Court  cannot  be 
reviewed  when  case  comes  up  on.  second  appeal;  Caperton  v. 
Schmidt  26  CaL  494,  85  Am.  Dec.  191,  holding  Judgment  is  conclu- 
sive between  parties  and  privies  as  to  all  matters  put  in  issue  and 
passed  on;  McCreery  v.  Fuller,  63  Cal.  82,  holding  same  as  to  Judg- 
ment entered  upon  a  stipulation;  LilUs  v.  Emigrant  Ditch  Co.,  95 
Cfli.  559,  30  Pac.  1110,  holding  Judgment  Is  conclusive  as  to  facts 
in  issue,  not  as  to  matters  coming  collaterally;  Betts  v.  Starr,  5 
Conn.  553,  554,  13  Am.  Dec  97,  98,  holding  former  Judgment  is 
conclusive,  although  cause  of  action  and  object  of  were  different; 
Denison  v.  Hyde,  6  Conn.  517,  holding  decree  of  District  Court  in 
another  case  deciding  title  between  same  parties  is  conclusive;  Colt 
V.  Tracy,  8  Conn.  276,  20  Am.  Dec.  112,  holding  former  Judgment 
is  conclusive  evidence  as  to  facts  directly  decided;  Holcomb  v. 
Phelps,  16  Conn.  131,  holding  Judgment  of  court  of  competent  Juris- 
diction is  co|icluflive  as  to  title  claimed  under  it;  Davis  v.  Mlllaudon, 
17  La.  Ann.  104,  87  Am.  Dec.  518,  holding  opinion  of  court  does  not 
have  the  force  of  the  thing  adjudged  unless  disposed  of  by  a  decree 
of  the  court;  McKim  v.  Odom,  12  Me.  101,  holding  action  of  debt 
wiU  lie  as  well  on  a  decree  of  a  court  of  chancery  in  another  State 
as  on  a  Judgment;  Russ  v.  Wilson,  22  Me.  211,  holding  whenever  a 
party  could  have  defended  himself,  in  an  action  at  law,  and  has 
not  he  cannot  be  relieved  by  injunction;  dissenting  opinion,  People 
y.  Dawell,  25  Mich.  271,  holding  State  court  Judgment  divorcing 
parties  domiciled  elsewhere  is  a  nullity;  Lank  v.  Keim,  52  Miss.  347, 
holding  Judgment  is  conclusive  as  to  facts  directly  in  issue;  Ridgley 
y.  StUlwelL  27  Mo.  132,  holding  Judgment  is  not  conclusive  as  to 
matters  collaterally  considered;  Kittredge  v.  Bmerson,  15  N.  H.  268^ 
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holding  Federal  courts  cannot  treat  judgment  of  State  court  with 
Jurisdiction  as  a  nullity  even  if  founded  on  an  erroneous  construc- 
tion of  bankrupt  act;  Divall  y.  Atwood,  41  N.  H.  445,  holding 
Judgment  was  conclusive  as  to  fact  of  usury,  incidentally  coming 
up  in  another  cause;  Mutual  Fire  Ins.  Co.  y.  Newton,  50  N.  J.  L. 
577,  14  AtL  759,  holding  defense  that  decree  for  deficiency  had  been 
made  In  foreclosure  suit  respecting  the  same  debt,  is  good  plea  to 
action  upon  the  bond;  McFadden  y.  Geddls,  17  S.  &  R.  339,  holding 
decree  of  Orphans'  Court  settling  account  of  executor  is  conclusive 
as  to  all  matters  therein  in  any  collateral  suit;  Viles  y.  Moulton, 
13  Vt.  517,  query  whether  a  decree  in  chancery  is  more  than  prima 
facie  evidence  of  facts  found;  Gray  v.  Pingry,  17  Vt.  424,  44  Am. 
Dec.  347,  holding  last  requisite  of  estoppel  by  matter  of  record  is 
that  the  particular  fact  was  in  issue  and  found;  Tilson  v.  Davis,  32 
Gratt.  104,  holding  party  to  creditor's  suit  not  setting  up  a  claim  Is 
concluded  from  setting  it  up  thereafter;  Shenandoah  V.  R.  R.  Co. 
y.  Griffith,  76  Va.  925,  holding  Judgment  of  court  of  competent 
Jurisdiction  is  conclusive  between  same  parties  upon  same  matter 
directly  in  question  In  subsequent  action;  Black  well  v.  Bragg,  78 
Va.  539,  holding  decree  of  administrator's  account  cannot  be  re- 
opened save  as  provided  by  statute  as  to  parties  under  disabilities; 
McCullough  V.  Dashiell,  85  Va.  41,  6  S.  E.  612,  holding  all  questions 
involved  in  an  appeal  are  finally  adjudicated,  whether  distinctly 
raised  and  passed  on  below  and  here  or  not;  Fishburne  v.  Fergnison, 
85  Va.  325,  7  S.  E.  363,  holding  when  one  set  up  a  Judgment  as  a  bar, 
he  must  show  the  matter  was  actually  litigated  or  might  have 
been;  Western  M.  &  M.  Co.  v.  Virginia  Cannel  Co.,  10  W.  Va.  281, 
holding  a  fact  directly  decided  by  a  court  of  competent  Jurisdiction 
is  res  Judicata;  CovlUe  v.  Gllman,  13  W.  Va.  328,  holding  Judgment 
is  conclusive  only  as  to  matters  directly  involved;  Oakley  v.  Hib- 
bard,  2  Finn.  22,  52  Am.  Dec.  140,  holding  when  court  of  last 
resort  has  entered  its  final  Judgment  or  decree,  it  has  no  power  to 
rehear  the  cause;  Pierce  v.  Kneeland,  9  Wis.  38,  holding  final  de- 
cision of  Supreme  Court,  upon  an  order  of  the  court  below  is  conclu- 
sive; Akerly  y.  Vilas,  24  Wis.  174,  1  Am.  Rep.  173,  construing  words 
**  final  hearing  or  trial "  in  act  providing  for  transfer  of  causes  from 
State  to  Federal  courts.  See  note  to  21  Am.  Dec.  119,  on  power 
of  Supreme  Court  after  remittitur.  Cited  in  Jackson  v.  Astor,  1 
Finn.  158,  159,  39  Am.  Dec.  291,  292,  without  special  application. 
Cited,  arguendo.  In  dissenting  opinion,  Harrison  v.  Nixon,  9  Fet  534, 
9L.  220. 

Distinguished  in  Gaines  v.  Hennen,  24  How.  579,  16  L.  779,  hold- 
ing where  parties  and  object  of  two  suits  are  dissimilar,  one  is  not 
a  bar  to  the  other;  Badger  v.  Badger,  1  Cliff.  245,  F.  C.  717,  holding 
record  of  former  suit  where  complainant  moved  to  dismiss  bill  is  not 
a  bar;  The  Sloop  Davis,  Crabbe,  191,  F.  C.  12,357,  holding  dismissal 
of  bill,  to  be  a  bar,  must  have  been  ordered  upon  a  hearing  of  the 
parties  or  on  the  merits;  Allen  v.  Blunt,  2  Wood.  &  M.  133,  F.  O. 
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817,  holding  where  there  was  no  Judgment  on  the  verdict,  but  bill 
was  dismissed  it  is  not  a  bar;  Woodland  ▼.  Newhall,  31  Fed.  437, 
holding  where  suit  for  legacy  is  dismissed  on  general  demurrer,  it  Is 
no  bar  to  action  for  same  sum  claimed  under  a  trust;  Bodgers  v. 
Bnssell,  11  Ala.  457,  holding  judgment  is  not  evidence  against  one 
not  a  party;  Falrman  ▼.  Bacon,  8  Conn.  425,  holding  former  Judg- 
ment is  not  an  estoppel  as  to  facts  not  directly  in  issue  in  that 
case;  Hilton  ▼.  Ouyot,  159  U.  S.  183,  40  L.  115, 16  S.  Ot  151,  declaring 
this  a  dictum  so  far  as  foreign  Judgments  are  concerned,  and  hold- 
ing  Judgment  of  court  of  France  is  prima  facie  evidence  only,  since 
this  is  the  effect  of  our  Judgments  in  France. 


of  damages  for  not  delivering  thing  sold  is  price  of 
article  sold  at  time  of  the  breach,  and  the  rule  applies  to  both 
realty  and  personalty,  p.  118. 

Cited  and  principle  applied  In  Patrick  v.  Leach,  1  McCrary, 
252,  2  Fed.  121,  holding  in  action  for  breach  of  covenant  of  war- 
ranty, damages  is  the  consideration  money,  with  interest;  Missouri 
Furnace  Co.  v.  Cochran,  8  Fed.  464,  holding  measure  of  damages 
is  difference  between  contract  price  and  market  price  at  place  of 
delivery;  Snodgrass  v.  Beynolds,  79  Ala.  461,  58  Am.  Bep.  606,  where 
measure  of  damages  between  lessor  and  lessee  was  declared  to 
be  the  value  of  the  lease;  Logan  v.  Moulder,  1  Ark.  324,  33  Am.  Dec. 
345,  holding  vendor  is  liable  for  purchase  money  and  interest; 
Kempner  v.  Cohn,  47  Ark.  528,  1  S.  W.  872,  holding  damages  for 
breach  of  contract  to  convey  is  difference  between  contract  price 
and  value  of  land  at  time  of  breach,  with  interest;  McAlpin  v.  Lee, 
12  Conn.  133,  30  Am.  Dec.  610,  allowing  difference  between  con- 
tract price  and  value  of  property  sold,  as  damages;  Biggers  v.  Pace, 
6  Ga.  176,  allowing  difference  between  contract  price  and  market 
price  at  place  of  delivery;  Green  v.  Williams,  45  111.  209,  allowing 
difference  between  rent  in  covenant  and  actual  value  of  premises 
at  time  of  breach;  PUimmer  v.  Bigdon,  78  111.  226,  20  Am.  Bep.  264, 
allowing  value  of  land  at  time  conveyance  was  to  be  made;  Beese 
V.  McQuilkin,  7  Ind.  452,  giving  purchase  money  and  Interest,  in 
suit  upon  covenant  of  warranty;  Galtlng  v.  Newell,  12  Ind.  125, 
rejecting  evidence  as  to  what  price  patent  rights  sold  several  years 
before  had  brought;  Case  v.  Wolcott,  33  Ind.  23,  allowing  vendee 
difference  between  unpaid  purchase  money  and  actual  value  of  land 
at  time  of  breach;  Wood  v.  Bibbins,  58  Ind.  397,  allowing  for 
breach  of  warranty,  purchase  money  aud  interest;  Puterbaugh  v. 
Puterbaugh,  7  Ind.  App.  296,  33  N.  E.  813,  allowing  vendee  value 
of  land  at  time  of  breach,  less  contract  price;  dissenting  opinion. 
Stone  V.  Morgan,  13  Ind.  App.  59,  41  N.  E.  83,  majority  allowing,  in 
daim  based  on  contract  unenforceable  because  of  statute  of  frauds, 
the  value  of  services  rendered;  Foley  v.  McKeegan,  4  Iowa,  11,  66 
Am.  Dec.  114,  holding  if  vendor  is  in  fault,  vendee  should  recover 
the  increased  value  of  the  land;  Sweem  v.  Steele,  5  Iowa,  356,  hold- 
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ing  damages  to  be  valne  of  land  when  it  should  haTe  been  conveyed; 
Hill  Y.  Hobart,  16  Me.  169,  allowing  value  of  land  at  time  convey- 
ance should  have  been  made;  Doherty  v.  Dolan,  65  Me.  90,  20  Am. 
Rep.  679,  holding  vendee  could  recover  value  of  land  at  date  of 
breach,  minus  what  he  owed  for  it;  Marshall  v.  Haney,  9  Gill,  260, 
giving  value  of  land  at  time  of  breach;  Alexander  v.  Macauley,  6 
Md.  369,  allowing  actual  value  of  stock  at  time  it  should  have  been 
transferred;  Hammond  v..  Hannin,  21  Mich.  388,  4  Am.  Bep.  495, 
holding,  where  vendor  acts  in  bad  faith,  value  of  land  at  time  of 
breach  is  the  damage;  Gridley  v.  Tucker,  1  Freem.  Oh.  213,  hold- 
ing measure  of  damages  in  executory  contract  is  value  of  land  at 
time  of  breach;  Kirkpatrick  v.  Downing,  58  Mo.  41,  17  Am.  Bep.  685, 
allowing  vendee  value  of  land  at  time  of  breach;  Hartzell  v.  Crumb, 
90  Mo.  637,  3  S.  W.  61,  holding  damages  is  difference  between  con- 
tract price  and  value  of  property  at  time  of  breach;  Taylor  v. 
Holter,  1  Mont  701,  holding  measure  of  damages  for  breach  of  war- 
ranty is  value  of  property  at  time  of  conveyance,  with  interest; 
Carver  v.  Taylor,  35  Neb.  434,  53  N.  W.  388,  allowing  for  breach  of 
an  executory  contract,  value  of  land  at  time  contract  should  have 
been  performed,  less  contract  price;  Violet  v.  Bose,  39  Neb.  676,  58 
N.  W.  221,  holding,  where  vendor  delays  performance,  measure  of 
damages  is  difference  between  value  at  time  conveyance  should 
have  been  made  and  when  it  was  made;  Pinkerton  v.  Bailroad  Co., 
42  N.  H.  461,  holding,  in  suit  for  certificate  of  stock,  damages  is 
value  at  time  of  demand,  with  interest;  Pumpelly  v.  Phelps,  40  N.  Y. 
66,  67,  100  Am.  Dec.  466,  467,  holding,  where  vendor  contracts  to 
sell  land,  knowing  he  has  not  title,  he  is  liable  to  vendee,  even 
though  be  believed  he  would  be  able  to  procure  title;  Jack  v. 
McKee,  9  Pa.  St.  242,  holding  damages  for  breach  of  contract  to 
give  land  for  services  is  the  value  of  the  land;  McDowell  v.  Oyer, 
21  Pa.  St.  426,  allowing  value  of  the  land  which  party  had  prom- 
ised to  convey;  Phillips  v.  Herndon,  78  Tex.  382,  22  Am.  St  Bep. 
63,  14  S.  W.  858,  holding  damages  where  vendor  sold  to  another 
is  value  of  land  at  time  of  such  sale;  Dunshee  v.  Geoghegan,  7 
Utah,  117,  collecting  cases  and  applying  rule  to  breach  of  contract 
to  convey  land;  Park  v.  Bates,  12  Vt  388,  36  Am.  Dec.  350,  allow- 
ing value  of  land  at  time  decision  was  made  against  title  of  war- 
rantor; Combs  V.  Scott,  76  Wis.  669,  45  N.  W.  534,  allowing  for 
breach  of  contract  to  convey,  value  of  land  at  time  conveyance 
should  have  been  made;  Johnson  v.  McMullin,  3  Wyo.  239,  21  Pac. 
70z,  holding  damages  were  market  value  of  land  at  time  deed  ought 
to  have  been  delivered.  Cited  in  Whiteside  v.  Jennings,  19  Ala. 
791,  but  unnecessary  to  the  decision;  Blanchard  v.  Ely,  21  Wend. 
347,  34  Am.  Dec.  253,  considering  general  doctrine  of  damages; 
Dunshee  v.  Geoghegan,  7  Utah,  117,  25  Pac.  732,  where  one  contracts 
to  convey  real  estate,  knowing  he  has  no  right  to  sell,  measure  of 
damages  is  difference  between  contract  price  and  price  at  time  of 
the  purchase. 
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Distinguished  In  Orange,  etc.,  B.  K  Go.  v.  Placlde,  35  Md.  320, 
holding.  In  absence  •f  proof  as  to  the  market  value  of  the  bonds, 
measure  of  damages  was  difference  between  contract  value  of 
work  and  materials  of  contractors  and  amount  paid  to  them;  Drake 
▼.  Baker,  34  N.  J.  L.  362,  holding,  where  one  Is  prevented  from  con- 
veying by  latent  flaw  in  title,  vendee  cannot  recover  for  loss  of  bar- 
gain; Baldwin  v.  Munn,  2  Wend.  407,  20  Am.  Dec.  631,  holding,  if 
vendor  acts  In  good  faith,  but  discovers  defect  in  his  title,  he  is  not 
liable  for  damages;  Ck>x  v.  H6nry,  32  Pa.  19,  holding,  where  vendee 
has  been  evicted  by  paramount  title,  damages  is  the  consideratiou 
paid;  Morgan  v.  Bell,  3  Wash.  579,  28  Pac.  933, 16  L.  B.  A.  623,  and  n., 
holding  one  contracting  to  convey  land  not  his  own  Is  liable  for  amount 
paid  him,  with  interest.  Denied  in  Wallace  v.  Long,  105  Ind.  530,  55 
Am.  Bep.  228,  5  N.  E.  671,  holding,  where  one  performed  services  in 
consideration  of  property  to  be  conveyed,  and  contract  is  unenforce- 
able because  of  statute  of  frauds,  measure  of  damages  is  value  of 
services  and  not  of  the  property;  Hertzog  v.  Hertzog,  34  Pa.  St  429, 
433,  holding,  in  action  for  breach  of  contract  where  land  was  to 
be  conveyed  for  services  rendered,  damages  are  value  of  considera- 
tion and  not  the  value  of  the  land. 

6  Wheat  119-127,  5  L.  221,  THATCHEB  v.  POWELL. 

Tax  sale. —  Execution  by  public  officer  of  power  to  sell  land  for 
taxes  must  be  in  strict  pursuance  of  the  statute,  p.  127. 

The  citations  collect  a  large  number  of  cases  upon  this  point, 
which  affirm  and  apply  this  doctrine  as  follows:  Mason  v.  Fearson« 
9  How.  260,  13  L.  130,  construing  strictly  a  statute  empowering  a 
municipality  to  sell  a  lot  to  pay  taxes;  Early  v.  Doe,  16  How.  618, 
619,  14  L.  1083,  holding  statute  providing  for  duration  of  time  of 
publication  must  be  exactly  complied  with;  Bansom  v.  Williams, 
2  Wall.  319,  17  L.  805,  holding  burden  of  proving  compliance  with 
statute  authorizing  execution  to  issue  against  land  of  deceased 
debtor  Is  on  purchaser;  note  to  Gray  v.  Larrimore,  2  Abb.  (U.  S.) 
549,  F.  0.  5,721,  holding  statute  authorizing  suit  to  be  commenced 
against  a  nonresident  by  means  of  service  by  publication,  must 
be  strictly  pursued;  Cowdrey  v.  Ganeadea,  21  Blatchf.  352,  16  Fed, 
533,  construing  statute  providing  for  issuing  bonds  of  a  town  in 
aid  of  a  railroad;  United  States  v.  Brown,  Gilp.  182,  F.  G.  14,663, 
holding  bond  taken  under  a  statute  must  conform  to  it;  United 
States  V.  Padflc  B.  B.  Go.,  1  McGrary,  7,  1  Fed.  102,  holding,  in 
order  to  establish  a  lien  for  taxes,  all  prerequisites  must  be  coli' 
plied  with;  Dunn  v.  Games,  1  McLean,  328,  F.  G.  4,176,  holding  per- 
son claiming  under  a  tax  deed  must  show  that  all  legal  requisites 
have  been  complied  with;  Hllliard  v.  Brevoort  4  McLean,  25.  F.  G. 
6,506,  holding  unless  averment  of  citizenship  be  contradicted,  it  need 
not  be  proved  on  trial;  Mayhew  v.  Davis,  4  McLean,  221,  F.  G.  9,347, 
holding  collector  of  taxes  must  make  a  demand  before  Judgment 
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can  be  properly  rendered  against  land;  Arrowsmlth  y.  Burlinglm, 
4  McLean,  499,  F.  G.  563,  holding  to  render  an  auditor's  deed  evi- 
dence of  title  to  land  sold  for  taxes,  it  must  be  first  shown  that 
all  legal  requisites  have  been  complied  with;  Tolmie  v.  Thompson, 
3  Cr.  O.  C.  135,  F.  C.  14,080,  holding  everything  necessary  to 
proceedings  for  partition  or  sale  of  land  of  an  intestate  must  be 
proved;  United  States  v.  Alien,  14  Fed.  265,  holding  sale  under 
revenue  tax  law  is  void  unless  statute  Is  literally  followed;  Lackett 
V.  Bombaugh,  45  Fed.  30,  holding  provision  of  code  authorizing 
attachment  of  nonresident's  property  upon  service  of  summons  by 
publication  cannot  be  recognized  in  case  commenced  in  a  Federal 
court;  Cook  v.  Lasher,  73  Fed.  707,  42  U.  S.  App.  42,  holding  tax  deed 
is  invalid  unless  every  prerequisite  prescribed  by  statute  has  been 
performed;  Turner  v.  Thrower,  5  Port.  53,  holding  party  setting  up 
title  to  fugitive  slave  sold  under  statute,  must  prove  that  all  requisi- 
tions have  been  complied  with;  Wyman  v.  Campbell,  6  Port.  244,  31 
Am.  Dec.  691,  holding  proceedings  of  Orphans'  Court  are  invalid, 
unless  facts  necessary  to  jurisdiction  appear  on  the  record;  Lyon  v. 
Hunt,  11  Ala.  313,  46  Am.  Dec.  223,  holding  purchaser  at  tax  sale 
must  affirmatively  show  the  fulfillment  of  every  substantial  re- 
quisite; Wightman  v.  Korsner,  20  Ala.  455,  holding  orders  made  at 
unauthorized  Special  Term  of  court  of  limited  Jurisdiction  are  void; 
fiSlava  V.  Lepretre,  21  Ala.  522,  56  Am.  Dec.  272,  holding  proceedings 
In  Orphans'  Court  to  declare  party  non  compos  mentis,  if  made 
without  notice,  are  void;  Foster  v.  Glazener,  27  Ala.  397,  holding 
Judgment  of  sister  State,  summary  in  character,  void  unless  record 
shows  statute  authorizing  the  proceedings;  Gunn  v.  Howell,  27 
Ala.  675,  62  Am.  Dec.  789,  holding  summary  proceedings  must  pur- 
sue statute;  Moody  v.  Bibb,  50  Ala.  248,  holding  appointment  of 
guardian  of  supposed  lunatic  by  Probate  Court,  without  an  inquisi- 
tion of  lunacy,  is  void;  Driggers  v.  Cassady,  71  Ala.  533,  holding 
Jurisdiction  of  Probate  Court  to  order  sale  of  land  for  taxes,  ap- 
pearing on  record,  its  Judgment  cannot  be  collaterally  attacked; 
Carlisle  v.  State,  78  Ala.  488,  holding  sale  of  land  for  unpaid  taxes 
Invalid  where  notice  was  not  given  as  prescribed  by  statute;  War- 
tensleben  v.  Haithcock,  80  Ala.  570,  1  So. '42,  holding  the  affidavit 
which  the  tax  collector  is  required  to  file  in  office  of  probate  judge, 
AS  to  his  inability  to  find  personal  property,  is  a  jurisdictional  fact 
without  which  order  of  sale  is  void;  Gibney  v.  Crawford,  51  Ark. 
40,  9  S.  W.  311,  holding,  in  proceeding  for  calling  in  county  war- 
rants, statute  must  be  strictly  pursued;  dissenting  opinion.  People 
V.  Holladay,  25  Cal.  309,  to  effect  that  no  intendment  is  to  be  made 
In  favor  of  regularity  of  proceedings  of  courts  of  special  Jurisdic- 
tion; Sears  v.  Terry,  26  Conn.  286,  holding  Probate  Court  in  ap- 
pointing conservators  must  conform  strictly  to  the  statutes;  Dor- 
rance  v.  Raynsford,  67  Conn.  6.  7,  52  Am.  St.  Rep.  268,  34  Atl.  707, 
boldlng  purchaser   under   administrator's   deed    must   prove   that 
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proper  notice  was  glyen;  Swepson  y.  Call,  13  Fla.  359,  holding  re- 
qairements  of  statute  authorizing  transfer  of  case  from  one  court 
tn  another  must  be  strictly  followed;  Dickerson  v.  Acosta,  15  Fla. 
620,  holding  same  as  to  forfeiture  of  land  for  nonpayment  of  taxes; 
D'Antignac  v.  City  Council  of  Augusta,  31  Ga.  710,  as  to  proceedings 
nnder  statute  whereby  man  may  be  deprived  of  his  property;  Fitch 
▼.  Pinckard,  4  Scam.  79,  holding  purchaser  at  tax  sale  must  prove' 
that  every  prerequisite  has  been  complied  with;  as  also  in  Graves  v. 
Bnien,  11  111.  438,  ruling  similarly;  Haywood  v.  Collins,  60  111.  336, 
holding,  in  summary  proceedings,  jurisdictional  facts  ought  to  ap^ 
pear  In  record;  Dentler  v.  State,  4  Blackf.  (Ind.)  260,  holding  motion 
to  vest  title  of  land  in  State  for  nonpayment  of  taxes  will  not  be 
granted  unless  notice  has  been  published  as  prescribed  by  statute; 
Wilson  V.  Poole,  33  Ind.  447,  holding  where  precept  was  void,  the 
treasurer  of  city  could  not  pass  title;  McEwen  v.  Gilker,  38  Ind. 
246,  snntaining  demurrer  to  complaint  where  transcript  on  appeal 
from  assessment  for  street  work  fails  to  show  advertisement  for 
bids;  Doctor  v.  Hartman,  74  Ind.  231,  holding  where  court  is  with- 
out Jurisdiction  of  subject-matter,  parties  cannot  confer  it  by 
waiver;  Goring  v.  McTaggart,  92  Ind.  204,  granting  injunction  to 
restrain  sale  of  real  estate  upon  a  void  precept  issued  for  street 
work. 

Other  citing  cases  also  follow  and  appl^f  the  proposition  syllabused 
above:  Scott  v.  Babcock,  3  G.  Greene,  140,  142,  holding  tax  sale  not 
legal  unless  all  requirements  of  statute  have  been  fully  complied 
with;  Laraby  v.  Reid,  3  G.  Greene,  421,  holding  same  as  to  sale 
under  revenue  law;  Cooper  v.  Sunderland,  3  Iowa,  123,  129,  66  Am. 
Dec.  56,  61,  holding  If  sufficient  appears  on  face  of  record  in  special 
proceeding  to  give  Jurisdiction,  presumption  is  in  favor  of  the  pro- 
ceedings; Bradley  ▼.  Jamison,  46  Iowa,  73,  holding  to  acquire  Juris- 
diction where  service  is  by  publication,  statute  must  be  strictly  fol- 
lowed; Stafford  v.  Twitchell,  83  La.  Ann.  528,  holding  where  prop- 
erty was  not  legally  assessed  and  notice  was  not  properly  given. 
sale  for  taxes  was  inoperative;  Campbell  v.  Webb.  11  Md.  481,  hold- 
ing officer  responsible  who  executes  process  of  court  of  limited  juris- 
diction which  shows  the  court  is  without  Jurisdiction;  Steuart  v. 
Meyer,  54  Md.  466,  holding,  under  statute,  onus  of  showing  illegality 
of  tax  sale  is  on  party  resisting  sale;  Coward  v.  DlUinger,  56  Md. 
61,  holding  objection  to  attachment  that  it  does  not  show  affirma- 
tively upon  its  face  that  statutory  requisites  have  been  complied 
with  may  be  availed  of  on  motion  to  quash,  in  arrest  of  Judgment 
or  on  appeal;  Friedenwald  v.  Shipley,  74  Md.  230,  24  Atl.  156,  hold- 
ing examiner,  in  condemning  streets,  must  conform  strictly  to 
statute;  Folger  v.  Insurance  Co.,  99  Mass.  273,  96  Am.  Dec.  761,  re- 
fusing to  recognize  decree  of  New  York  in  excess  of  the  Jurisdiction 
of  that  court;  Wight  v.  Warner,  1  Doug.  (Mich.)  388,  holding  juris- 
dictional facts  must  affirmatively  appear  in  statutory  proceeding; 
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Sibley  y.  Smith,  2  Mich.  496,  holding,  under  statute,  tax  deed  is 
prima  facie  evidence  of  regularity  of  proceedings;  Piatt  ▼.  Stewart, 

10  Mich.  265,  holding  all  jurisdictional  facts  ought  affirmatively  to 
appear  on  record  in  partition  proceedings;  Chauncey  y.  Wass,  35 
Minn.  21,  30  N.  W.  834,  holding,  in  proceedings  to  enforce  payment 
of  taxes,  jurisdiction  of  court  is  not  affected  by  fact  that  taxes 
have  been  previously  paid;  Vlck  v.  Mayor  of  Vicksburg,  1  How. 
(Miss.)  440,  445,  31  Am.  Dec.  180,  185,  holding  partition  not  binding 
unless  proper  notice  was  given;  Marks  v.  McElroy,  67  Miss.  547, 
7  So.  408,  holding  no  presumption  of  jurisdiction  arises  from  decree 
removing  disability  of  minor;  Morton  v.  Reeds,  6  Mo.  73,  holding 
strict  proof  of  compliance  with  requisites  is  necessary  in  summary 
proceedings;  dissenting  opinion,  State  v.  Woodson,  41  Mo.  238,  ma- 
jority holding  same  as  to  power  to  relieve  parties  from  disabilities; 
Johnson  v.  Hahn,  4  Neb.  148,  enjoining  sale  of  realty  where  owner 
has  personalty;  Morrill  v.  Taylor,  6  Neb.  242,  holding  valid  assess- 
ment a  prerequisite  to  exercise  of  taking  power;  Gaboon  v.  Coe, 
57  N.  H.  569,  590,  holding  purchaser  of  tax  titie  must  show  all  re- 
quirements have  been  performed;  Barrow  v.  Bispham,  11  N.  J.  L. 
114,  holding  sale  for  taxes  void  where  statute  was  not  strictly  pur- 
sued; State  V.  Mayor  of  Jersey  City,  36  N.  J.  L.  192,  holding  illegality 
of  assessment  will  avoid  sale;  State  v.  Mayor  of  Newark,  36  N.  J.  L. 
290,  as  to  publication  of  notice  to  taxpayers;  Bloom  v.  Burdick, 
1  Hill,  141,  37  Am.  Dec.  307,  holding  statutory  authority  depriving 
one  of  his  estate  must  be  strictiy  pursued;  Sharp  v.  Speir,  4  Hill, 
86,  and  Hubbell  v.  Weldon,  Lalor's  Sup.  to  Hill  &  D.  145,  ruling  simi- 
larly as  to  sale  for  taxes;  Striker  v.  Kelly,  7  Hill,  25,  holding  pur- 
chaser must  prove  sale  was  regular;  Sherwood  v.  Reade,  7  Hill,  434, 
holding  statute  authorizing  sale  under  mortgage  must  be  strictly 
followed;  Cruger  v.  Dougherty,  43  N.  Y.  122,  holding  same  as  to 
tax  sale;  Merritt  v.  Port  Chester,  71  N.  Y.  312,  27  Am.  Rep.  48,  as  to 
statute  charging  property  with  local  improvements;  Tjafferty  v. 
Byers,  5  Ohio,  458,  holding  misdescription  of  quantity  in  notice 
invalidated  tax  sale;  Adams  v.  Jeffries,  12  Ohio,  272,  40  Am.  Dec. 
478,  holding  administrator's  sale  void  where  order  failed  to  show 
heirs  were  parties;  Spice  v.  Steinruck,  14  Ohio  St.  218.  as  to  statutory 
civil  arrest;  as  also  in  Norman  v.  Zieber,  3  Or.  203;  Wain  v.  Shear- 
man, 8  S.  &  R.  309,  holding  five  years'  limit  for  institution  of  suit 
to  recover  land  sold  for  taxes  runs  from  time  purchaser  enters  into 
poRsessioh;  dissenting  opinion,  Stewart  v.  Shoenfelt,  13  S.  &  R. 
375,  majority  holding  sale  valid  under  statute,  though  land  was 
assessed  by  assessor  from  another  township;  In  re  College  Street, 

11  R.  I.  474,  holding  assessment  by  commissioners  without  authority 
void;  Baker  v.  Chisholm,  3  Tex.  158,  holding  court  established  by 
law  cannot  transcend  the  jurisdiction  given  by  that  law;  Hadley  ▼. 
Tankersley,  8  Tex.  20,  holding  purchaser  at  tax  sale  must  show 
performance  of  all  prerequisites;  Mitchell  ▼.  Runkle,  25  Tex.  Sup. 
137.   holding   in   summary   proceedings,   jurisdictional   facts    must 
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appear;  Solon  y.  State,  5  Tex.  App.  305,  holding  courts  cannot 
transcend  the  authority  of  the  law  of  their  creation;  Boon  y.  Sim- 
mom,  88  Va.  266,  13  S.  E.  441,  holding  every  statutory  provision 
in  which  the  owner  can  possibly  have  an  interest,  must  be  strictly 
obeyed,  else  tax  title  will  be  void;  McGuUough  v.  Hunter,  90  Va. 
701,  19  S.  E.  776,  holding  sale  by  ex-collector  void;  McAllister  v. 
Guggenhelmer,  91  Va.  320,  21  S.  E.  476,  holding  attachment  void, 
statutory  requirements  not  appearing  on  its  face;  Whitney  v.  Bru- 
nette, 16  Wis.  68,  holding  attachment  not  in  statutory  form  void. 
See  also  valuable  notes,  13  Am.  Dec.  180,  17  Am.  Dec.  507.  And  see 
1  Blackf.  120,  note;  also  note  to  State  Tax  Law  Gases,  54  Mich.  447, 
collecting  a  great  number  of  cases  to  illustrate  the  frequency  of 
the  intervention  of  the  Judiciary  in  tax  proceedings. 

Distiiiguished  in  Hunt  v.  Ellison,  32  Ala.  198,  considering  the 
efTect  of  recitals  of  appearance  in  record;  Minor  v.  Pres.  of  Natchez, 
4  S.  As  M.  626,  43  Am.  Dec.  494,  holding  departure  of  officer  from 
statutory  mode  of  advertising  will  not  vitiate  sale;  Freeman  v. 
Thompson,  58  Mo.  198»  holding  Jurisdiction  is  acquired,  when  at- 
tachment is  levied;  Wens  v.  Werz,  11  Mo.  App.  35,  holding  suit  for 
divorce  not  within  the  rule;  liddel  v.  McVickar,  11  N.  J.  L.  52,  19 
Am.  Dec.  377,  holding  Orphans'  Court  may  make  a  second  order  of 
sale  to  pay  debts;  Bulow  v.  Wltte,  3  S.  G.  325,  holding  sale  by 
master  In  equity  valid,  though  he  accepted  Gonfederate  currency; 
Guilford  V.  Love,  49  Tex.  743,  holding  partition  in  Probate  Gourt 
not  a  special  proceeding;  Williams  v.  Ball,  52  Tex.  609,  86  Am.  Eep. 
732,  holding  Judgment  of  Justice  of  peace  cannot  be  collaterally 
attacked*  because  it  does  not  show  Jurisdiction  of  facts;  Keystone 
B.  Go.  V.  Summers,  13  W.  Va.  504,  where  there  was  no  irregu- 
larity; Davis  V.  Pt  Pleasant,  32  W.  Va.  294,  9  S.  E.  230,  holding 
city  may  tax  agricultural  lands  incorporated  into  its  limits,  though 
not  laid  out  Into  streets;  Potts  v.  Gooley,  51  Wis.  355,  8  N.  W.  154, 
holding  tax  deed  valid  where  notice  stated  it  was  given  by  the 
holder  of  the  certificate  instead  of  by  the  owner. 

Statutory  conatmetion.— In  construing  local  statutes  respecting 
real  property.  Supreme  Gourt  is  governed  by  the  decisions  of  the 
State  tribunals,  p.  127. 

Role  applied  in  Jackson  v.  Ghew,  12  Wheat  168,  6  L.  589,  adopting 
local  law  of  real  property  as  ascertained  by  State  courts;  Green  v. 
Nealy  6  Pet.  297,  8  L.  405,  following  construction  of  State  courts, 
of  statute  of  limitations;  McArthur  v.  Scott,  113  U.  S.  391,  28  L. 
1031,  6  S.  Gt  667,  following  State  court's  construction  of  statute  that 
decree  setting  aside  a  will  is  void  as  to  all  persons  in  interest  not 
made  parties;  Ridings  v.  Johnson,  128  U.  S.  224,  32  L.  405,  9  S.  Gt. 
76,  followed  decisions  of  State  courts  on  registry  laws;  Thompson 
V.  Phillips,  1  Bald.  284,  F.  G.  13,974,  following  settled  construction  of 
State  law  by  the  highest  court  of  that  State;  Derby  v.  Jacques,  1 
cue  439,  F.  G.  3,817,  holding  as  to  writ  of  right  in  Circuit  Gourt  the 
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State  having  abolished  the  writ;  Boyle  v.  Ariedge,  Hemp.  623,  F.  G. 
1,758,  holding  exposition  of  State  statutes  by  local  tribunals  are 
considered  as  a  part  of  the  law,  and  become  a  rule  of  property; 
Mitchell  V.  Lipplncott,  2  Woods,  472,  473,  F.  C.  9,665,  refusing  to 
enforce  a.  mortgage  which,  at  time  when  made,  was  valid  according 
to  decisions  of  State  courts,  but  according  to  subsequent  decisions, 
invalid;  Hiller  v.  Shattuclc,  1  Flipp.  274,  F.  C.  6,504,  following  State 
ejectment  law;  New  Hampshire  v.  Grand  Trunk  Ry.  Co.,  3  Fed.  888, 
following  State  construction  of  local  laws;  Hempstead  v.  Reed,  6 
Conn.  487,  holding  it  is  not  improper  condescension  for  State  court 
to  yield  to  United  States  court  construction  of  the  Constitution; 
McClure  v.  Owen,  26  Jowa,  254,  holding  Federal  courts  will  follow 
latest  construction  of  State  statute  and  Constitution  by  State  courts; 
I^vy  V.  Mentz,  23  La.  Ann.  262,  refusing  to  follow  Federal  interpre- 
tation of  State  statute  adverse  to  construction  of  State  courts. 

Distinguished  in  Reals  v.  Hale,  4  How.  54,  11  L.  873,  holding 
court  not  bound  by  State  decision  not  in  the  court  of  last  resort; 
Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  365,  2  S.  Ct.  22,  holding 
where  State  law  has  not  been  settled.  Federal  courts  may  exercise 
their  own  judgment;  Yaughan  v.  Phebe,  1  Mart.  &  Yerg.  24,  17  Am. 
Dec.  779,  holding  judgment  of  another  State  as  to  freedom  of  slave 
not  binding. 

Miscellaneous.—  Cited  in  Blanchard  v.  Spragnie,  1  ClifT.  290,  F.  0. 
1,516,  to  point  that  in  trials  at  law,  laws  of  State  furnish  rules  of 
evidence  in  Federal  tribunals;  Low  v.  Commissioners  of  Pilotage, 
Charlt.  (Ga.)  311,  apparently  not  in  point 

6  Wheat  128,  5  L.  223,  RANDOLPH  v.  BARBOUR. 

Appeal  in  equity  will  be  dismissed  upon  certificate  from  court 
below  that  it  has  not  been  prosecuted,  p.  128. 

Cited  in  note  to  41  Am.  St.  Rep.  640,  that  failure  to  comply  with 
rules  prescribing  time  within  which  certain  acts  must  be  done, 
may  deprive  appellant  of  his  right  to  judgment 

6  Wheat  129,  130,  5  L.  223.  MAYHEW  v.  THATCHER. 

Interest  on  Judgement—  As  in  Louisiana,  questions  of  fact  in  civil 
cases  are  tried  by  the  court,  unless  either  of  the  parties  de- 
mands a  Jury,  in  action  of  debt  on  a  Judgment,  Interest  on  original 
judgment  may  be  computed  without  a  writ  of  inquiry,  p.  130. 

Cited  in  Farrelly  v.  Cross,  10  Ark.  410,  holding  issue  of  nul  tiel 
record  can  be  tried  alone  by  the  court;  TannehiU  v.  Thomas,  1 
Blackf.  (Ind.)  145,  n.,  holding  in  action  on  note  damages  may  be 
assessed  by  the  court 

Appearance  of  party  cures  any  objection  to  proceedings  in  attach- 
ment, p.  130. 

Cited  in  State  v.  Richmond,  26  N.  H.  242,  holding,  where  selectmen 
had  Jurisdiction  of  subject-matter,  irregularity  in  proceedings  could 
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be  waived  by  parties;  Campbell  v.  Wilson,  6  Tex.  303,  holding  non- 
resident appearing  in  attachment  suit  waives  right  to  object  to 
jurisdiction. 

Becord  of  a  Judgment  in  one  State  is  conclusive  evidence  in  an- 
other, although  suit  was  commenced  by  attachment  of  property,  de- 
fendant afterwards  having  appeared,  p.  130. 

Cited  to  this  point  and  rule  applied  in  Insurance  Co.  v.  Harris,  97 
U.  S.  336,  24  L.  962,  under  similar  facts;  Taylor  y.  Carpenter,  2 
Wood.  &  M.  4,  F.  C.  13,785,  holding  an  "  exemplified  copy  "  is  com- 
petent evidence  of  a  judgment;  Mills  v.  Stewart,  12  Ala.  95,  holding  " 
if  form  of  record  of  court  does  not  Indicate  a  limited  jurisdiction^ 
presumption  favors  its  jurisdiction;  Mitchell  v.  Ferris,  5  Houst  40^ 
holding  Jurisdiction  of  court  rendering  Judgment  may  be  inquired 
into;  Whiting  v.  Burger,  78  Me.  294,  4  Atl.  696,  holding  Judgment  in 
New  York  is  bar  to  action  in  Maine  commenced  first;  Pepin  y. 
Lachenmeyer,  45  N.  Y.  29,  holding  certified  copy  of  judgment  is 
prima  fade  evidence  of  acts  of  the  court  therein;  Carter  v.  Wilson^ 
1  Dev.  &  B.  365,  holding  only  proper  plea  to  record  of  one  State 
pleaded  in  bar  in  another  is  nul  tlel  record;  Bennett  y.  Morley,  10 
Ohio,  103,  holding  under  plea  of  nul  tiel  record  to  Judgment  of  sister 
State,  evidence  is  not  admissible  to  show  one  of  the  defendants  wa» 
not*ln  fact  served;  Miller  v.  Miller,  1  Bailey  L.  249,  holding  jurisdic- 
tion of  court  rendering  judgment  may  be  inquired  into;  Hoxie  v.. 
Wright,  2  Yt.  268,  under  facts  similar  to  principal  case;  Black  y* 
Smith,  13  W.  Va.  793,  holding  validity  of  Judgment  rendered  in  an- 
other State  by  court  with  Jurisdiction  cannot  be  inquired  into  here* 
Cited  in  note,  3  McCrary,  613,  11  Fed.  384,  on  this  subject,  collectinir 
authorities. 

Distinguished  in  Hill  v.  Bowman,  14  La.  446,  holding,  under  code^ 
proceedings  by  attachment  are  in  rem  and  in  personam  also;  ChoppiD 
V.  Harmon,  46  Miss.  307,  refusing  to  enforce  foreign  Judgment 
against  married  woman,  where  no  separate  property  was  pointed  out 
from  which  to  satisfy  It;  Judkins  v.  Insurance  Co.,  37  N.  H.  477^ 
holding  nil  debet  is  a  good  plea  in  action  of  debt  upon  a  Judgment 
rendered  in  another  State;  Price  v.  Hickok,  39  Yt  301,  holding 
Judgment  in  another  State  against  nonresident,  not  served  in  that 
State  nor  appearing,  cannot  be  enforced  here. 

Miscellaneous.— Cited  in  Sumner  v.  Marcy,  3  Wood.  &  M.  115, 
F.  C.  13,609,  apparently  not  in  point 

6  Wheat  131-135,  5  L.  224,  FARMERS  &  MECHANICS'  BANK 
y.  SMITH. 

State  Insolvent  law  discharging  debtor  from  pre-existing  contract 
is  unconstitutional;  and  it  makes  no  difference  that  suit  was  brought 
in  court  of  State  of  which  both  parties  were  citizens,  where  coih 
tract  was  made  and  the  discharge  obtained,  p.  134. 
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Rule  applied  in  dissenting  opinion,  Ogden  v.  Saunders,  12  Wheat. 
333,  6  L.  647,  majority  holding  State  insolvent  law  discharging 
<lebtor's  person  and  future  debts,  valid;  Cook  v.  Moifat,  5  How.  308, 
316,  12  L.  166,  169,  holding  debt  in  New  York  not  discharged  by 

•  insolvent  laws  of  Maryland,  though  passed  prior  to  its  contraction; 
Planters'  Bank  v.  Sharp,  6  How.  328,  330,  12  L.  459,  holding  law 
forbidding  banks  to  transfer  notes  by  indorsement  or  otherwise  is 
unconstitutional;  Woodhull  v.  Wagner,  1  Bald.  298,  301,  F.  C.  17,975, 
holding  discharge  under  insolvent  law  of  one  State  does  not  protect 
debtor  from  arrest  for  debt  in  another  State;  Byrd  v.  Badger,  McAU. 
265,  F.  G.  2,265,  holding  discharge  under  insolvent  law  of  a  State 
cannot  be  pleaded  in  bar  of  action  on  foreign  contract;  Newton  v. 
Hagerman,  10  Sawy.  462,  22  Fed.  526,  holding  a  discharge  under 
a  State  insolvent  law  is  no  bar  to  an  action  by  a  citizen  of  another 

.  State,  who  did  not  appear  or  take  part  in  the  insolvency  proceed- 
ings; as  also  in  Towne  v.  Smith,  1  Wood.  &  M.  128,  130,  F.  C.  14,115; 
In  re  Klein,  14  Fed.  Cas.  723  (reversed,  1  How.  278,  n.),  holding  act 
of  congress  discharging  debtor  from  pre-existing  debts  unconstitu- 
tional;  Woodbridge  v.  Wright,  3  Conn.  527,  holding  discharge  fn 
one  State  does  not  operate  against  creditor  in  another;  Deering  v. 
Boyle,  8  Kan.  535,  12  Am.  Rep,  489,  holding  statute  exempting  mar- 
ried woman's  separate  estate  does  not  apply  to  note  previously  gl^en; 
dissenting  opinion,  Doughty  v.  Sheriff,  27  La.  Ann.  360,  majority 
holding  homestead  law  exempting  from  pre-existing  debts,  valid; 
Orr  V.  Lisso,  33  La.  Ann.  477,  holding  foreign  creditors  subject  to 
insolvency  law;  Savoye  v.  Marsh,  10  Met.  596,  43  Am.  Dec.  453, 
holding  discharge  of  makers  and  Indorsers  under  our  laws  no  bar 
to  action  by  foreign  indorsees;  Marsh  v.  Putnam,  3  Gray,  556,  hold- 
ing certificate  of  discharge  is  a  bar  to  an  action  on  contract  between 
citizens  of  this  State  to  be  performed  elsewhere;  Stevens  v.  Bowen, 
49  Miss.  599,  holding  State  may  pas^  insolvent  laws  operating  on 
future  contracts;  Hicks  v.  Hotchklss,  7  Johns.  Ch.  313,  11  Am.  Dec. 
483,  holding  insolvent  act  not  a  bar  to  foreign  debt;  Hoyt  v.  Thomp- 
son, 5  N.  Y.  349,  holding  action  may  be  maintained  on  chose  in 
action  assigned  by  a  foreign  insolvent  corporation;  Herring  v.  Seld- 
Ing,  2  Alkens,  17,  holding  Insolvent  laws  attempting  to  discharge 
contracts  void,  though  contracts  be  subsequent;  Elton  v.  O'Connor, 
6  N.  Dak.  6,  33  L.  R.  A.  526,  statute  unconstitutional  as  to  prior  cred- 
itors, and  the  acceptance  of  a  dividend  by  them  no  waiver.  Cited 
in  Merrill  v.  Bowler,  38  Atl.  116,  afilrming  power  of  States  to  es- 
tablish insolvency  laws  in  absence  of  Federal  act. 

Distinguished  In  Hundley  v.  Chaney,  65  Cal.  363,  4  Pac.  238,  where 
subsequent  act  was  an  amendment  favoring  creditor;  Boardmau  v. 
De  Forest,  6  Conn.  12,  holding  certificate  of  discharge  could  not  be 
granted  on  judgment  after  petition  on  previously  existing  debt; 
Hardeman  v.  Downer,  39  Ga.  428,  holding  homestead  law  constitu- 
tional; Pugh  V.  Bussel,  2  Blackf.  (Ind.)  399,  holding  foreign  creilltbl 
may  sue  debtor  discharged  here,  but  cannot  imprison  him. 
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6  Wheat.  135-146,  5  L.  225,  UNITED  STATES  v.  WILKINS. 
Treasury  department  —  Set-offs.— Under  act  of  1797,  defendant 

is  entitled  to  the  benefit  of  any  credit  In  his  favor  arising  out  of 
the  same  or  of  distinct  transactions,  and  constituting  a  legal  or 
equitable  set-off  against  the  United  States,  p.  143. 

Rule  applied  In  United  States  v.  Ripley,  7  Pet.  25,  8  L.  596.  holding 
allowance  should  be  made  for  disbursements  and  services  not  ordi- 
narily attached  to  the  oflSce;  as  also  in  United  States  v.  Fillebrown, 

7  Pet  48,  8  L.  603;  United  States  v.  Hawkins,  10  Pet  133,  9  L.  372, 
holding  defendant  may  have  his  credits  submitted  to  a  Jury  at  the 
trial  if  they  have  been  refused  by  treasury  officers;  Gratiot  v.  United 
States,  15  Pet.  370,  10  L.  771,  allowing  commissions  for  disbursing 
public  moneys,  and  extra  services  to  be  set  off;  United  States  v. 
Buchanan,  8  How.  105,  12  L.  1006,  refusing  to  allow  purser  to  set  up 
losses  arising  from  wrongs  or  torts  done;  Watkins  v.  United  States, 
9  Wall.  765,  19  L.  822,  holding  claims  cannot  be  set  off  except  in 
certain  cases,  unless  they  have  been  disallowed;  United  States  v. 
Flanders,  112  U.  S.  93,  28  L.  632,  5  S.  Ct  70,  allowing  revenue  col- 
lector to  set  off  money  paid  for  advertising;  United  States  v.  Collier, 
3  Blatchf.  350,  F.  G.  14,833,  holding  officer  sued  by  United  States 
can  set  off  all  equitable  demands  disallowed  by  proper  officials  r 
United  States  v.  Mann,  2  Brock.  12,  F.  G.  15,716,  holding  officer  of 
United  States  who  has  levied  on  money  on  an  execution  in  favor  of 
the  government  may  retain  it  by  way  of  set-off;  United  States  v. 
Buchanan,  Crabbe,  577,  F.  G.  14,678,  allowing  unliquidated  damages 
arising  from  torts  to  be  set  off  against  a  government  claim;  Yates 
V.  United  States,  90  Fed.  62,  collecting  authorities  and  applying 
rule,  holding  mere  suspension  of  action  on  a  claim  not  a  disallow- 
ance; Andrews  v.  United  States,  2  Story,  208,  F.  G.  381,  holding 
collector  entitled  to  compensation  for  rent,  clerk,  etc.,  though  he 
did  not  transmit  yearly  account  for  same;  United  States  v.  Patrick, 
73  Fed.  807,  36  U.  S.  App.  645,  holding  government  agent  not  liable 
Cor  property  which  careless  clerk  omits  from  a  return;  United  States 
V.  North  American  Gom.  Go.,  74  Fed.  153,  holding  claims  not  pre- 
sented to  secretary  of  treasury  cannot  be  set  off;  so  also  in  United 
States  V.  Wade,  75  Fed.  266;  Powers  v.  Gentral  Bank,  18  Ga.  661, 
holding  attorney  may  retain  money  sufficient  to  satisfy  his  claim; 
State  V.  Dennison,  84  N.  T.  281,  holding  State  by  coming  into  court 
does  not  subject  itself  to  an  affirmative  Judgment  upon  a  set-off. 

Distinguished  in  Gratiot  v.  United  States,  4  How.  112,  11  L.  899, 
refusing  to  allow  commission  where  officer  received  money  and  held 
same  until  it  could  be  paid  to  agent;  Browne  v.  United  States,  1 
Gurt.  21,  F.  G.  2,036,  holding  extra  compensation  cannot  be  allowed 
to  an  officer  because  he  has  disbursed  public  money  outside  of  his 
official  duties;  United  States  v.  Hall,  2  Dill.  427,  F.  G.  15,284,  hold- 
ing courts  cannot  make  allowance  for  items  which  secretary  of  the 
treasury  has  rejected;  United  States  y.  Smith,  1  Wood.  &  M.  194^ 
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F.  G.  16,346,  holding  a  marshal  is  not  entitled  to  commissions  on 
money  paid  to  deputies,  it  being  part  of  his  official  duty;  Raymond 
V.  State,  54  Miss.  565,  28  Am.  Rep.  384,  holding  defenses  growing- 
out  of  recoupment  cannot  be  set  up  in  suit  against  State;  State  v. 
Gorbin,  16  S.  C.  542,  and  Moore  v.  Tate,  87  Tenn.  740,  10  Am.  St^ 
Rep.  721,  11  S.  W.  938,  holding  individual  cannot  interpose  a  set-olT 
in  action  against  him  by  State;  as  also  in  Borden  y.  Houston,  2  Tex. 
610,  611,  where  action  brought  by  Republic  of  Texas. 

Contract.— Price  not  being  settled  in  contract,  a  reasonable 
compensation  is  allowed,  p.  143. 

Cited  and  applied  in  dissenting  opinion,  Sun  Mut.  Ins.  Go.  v. 
Wright,  23  How.  420,  16  L.  532,  majority  holding  policy  was  not 
binding  where  insured  had  not  paid  the  additional  premium  to  be 
fixed  by  the  underwriter;  Humaston  y.  Telegraph  Go.,  20  Wall.  28^ 
22  li.  281,  holding  if  person  breaks  agreement  to  submit  to  arbi- 
trators, yulue  may  be  ascertained  by  a  Jury. 

Miscellaneous.— Gited  in  Smedes  v.  Utica  Bank,  20  Johns.  884,. 
apparently  not  in  point 

6  Wheat  146-152,  5  L.  228,  YOUNG  y.  BRYAN. 

Circuit  Court  has  Jurisdiction  of  suit  brought  by  indorsee,  a 
citizen  of  one  State,  against  indorser,  citizen  of  anotlier,  whether 
or  not  suit  could  have  been  brought  in  that  court  by  indorser 
against  maker,  p.  151. 

Rule  applied  in  Evans  v.  Gee,  11  Pet  83,  9  L.  041,  under  similar 
facts;  Phillips  v.  Preston,  5  How.  291.  12  li.  157,  holding  this  court 
has  Jurisdiction  of  suit  brought  by  first  indorser  against  seconcT 
indorser,  on  independent  contract  to  divide  loss,  though  second  in- 
dorsee and  defendant  be  citizens  of  same  State;  Goffee  v.  Planters" 
Bank,  13  How.  187,  14  L.  106,  holding  this  court  has  Jurisdictioa 
of  action  by  corporation  of  one  State,  indorsee,  against  immediate 
Indorser,  citizen  of  another  State;  Superior  City  y.  Ripley,  138  U. 
S.  96,  34  L.  916,  11  S.  Ot.  289,  applying  same  rule  to  acceptor 
and  payee;  Gampbell  v.  Jordan,  Hemp.  535,  F.  G.  2,362,  holding- 
indorsee,  a  citizen  of  another  State,  may  sue  his  immediate  in- 
dorser in  this  State,  whether  maker  is  suable  in  such  court  or  not; 
Towne  v.  Smith,  1  Wood.  &  M.  119,  120,  F.  G.  14,115,  holding  Gircuit 
Court  has  Jurisdiction  of  action  by  holder  against  maker,  where 
note  was  payable  to  bearer  and  passed  by  delivery;  Varner  y.  West, 
1  Woods,  495,  F.  G.  16,885,  holding  same  where  note  payable  to^ 
bearer  was  indorsed  by  payee;  Brown  v.  Hull,  33  Gratt  29,  holding 
indorsement  of  overdue  note  is  an  independent  contract 

Distinguished  in  Mollan  v.  Torrance,  9  Wheat  538,  6  L.  154,  hold- 
ing where  suit  is  against  remote  indorser,  plaintiff  must  show 
intermediate  indorser  could  have  maintained  the  action  there; 
Keary  y.  Bank,  16  Pet  95,  10  L.  899,  where  maker,  a  citizcin  of 
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«une  State  as  payee,  was  Joined,  the  action  could  not  be  main- 
tained; Parker  ▼.  Ormsby,  141  U.  S.  85,  35  L.  666,  11  a  Ct  913, 
iK^ding  Circuit  Oonrt  has  no  jurisdiction  of  suit  by  assignee  against 
maker,  unless  payee  could  have  maintained  it  there;  Shuford  v. 
<3aln,  1  Abb.  (U.  S.)  307,  F.  C.  12,823,  l^olding  where  payee  could 
not  maintain  action  in  Circuit  Court  against  maker,  his  Indorsee 
cannot;  Hill  v.  Winne,  1  Blss.  277,  F.  (X  6,503,  holding  court  had 
no  jurisdiction  of  bill  by  assignee  of  mortgage,  where  mortgagor 
and  mortgagee  are  citizens  of  the  same  State;  Noell  v.  Mitchell. 
4  Blss.  348.  F.  C.  10,287,  holding  court  had  no  jurisdiction  where  it 
did  not  appear  by  averment  that  indorser  and  plaintiff  were  citizens 
•of  a  different  State  than  defendant;  Mllledollar  v.  Bell.  2  Wall.,  Jr., 
:537,  F.  C.  9.549,  holding  court  had  jurisdiction  of  suit  by  remote 
Indorser  if  mortgagee  could  have  maintained  it 

Bills  and  notes.— Protest  is  not  required  by  the  common  law 
•on  promissory  note,  p.  152. 

Rule  applied  in  Burke  v.  McKay,  2  How.  71,  11  L.  183; 
Bay  V.  Church,  15  Conn.  17,  18,  protest  is  not  neces.sary  to 
<^harge  indorser  of  promissory  note  made  in  one  State  and  payable 
In  another;  Johnson  v.  Bank,  29  Ga.  260,  not  allowing  notarial 
expenses,  where  protest  was  not  required;  Kaskaskla  Bridge  Co. 
V.  Shannon,  1  Glim.  (111.)  24,  holding  notarial  protest  is  not  evi- 
dence, in  case  of  inland  bill,  of  demand  of  payment;  Car  tor  v. 
Burley,  9  N.  H.  565,  holding  that  a  protest  is  not  competent  evldeiico 
of  the  dishonor  of  an  inland  bill  of  exchange;  Coddington  v.  Psivla, 
3  Den.  22,  holding  indorser  may  make  a  valid  agreement  to  waive 
presentment  and  notice;  Ashe  v.  Beasley,  6  N.  Dak.  193,  holding 
protest  not  evidence  of  dishonor  of  a  note;  Brown  v.  Wilson,  45  S. 
<!.  530,  55  Am.  St  Rep.  782,  23  S.  E.  633,  holding  protest  is  not 
necessary  to  promissory  notes;  as  also  in  Corbln  v.  Planters'  Nat. 
Bink,  87  Va.  664,  24  Am.  St  Rep.  675.  13  S.  B.  99.  See  also  note  to 
43  Am.  Dec.  219,  on  this  subject,  and  note  to  96  Am.  Dec.  603,  on 
protest  as  evidence,  authorities  being  collected. 

Distinguished  in  Slmpon  v.  White,  40  'N.  H.  543,  holding  under 
statute  protest  is  evidence  in  all  cases. 

«  Wheat  152-176,  6  L.  229,  THE  BELLO  CORRUNES. 

I'oreig:n  consul  may  intervene  in  prize  cases  where  property  of 
individuals  of  his  nation  is  involved,  p.  168. 

Rule  applied  in  The  Elizabeth,  Blatchf.  Pr.  253,  F.  C.  4,350, 
under  similar  facts;  The  Ship  Adolph,  1  Curt.  89,  F.  O.  86,  holding 
foreign  consul  could  petition  court  to  have  proceeds  of  property 
libelled  paid  into  the  registry;  The  Conserva,  38  Fed.  Rep.  434, 
allowing  consul  to  file  claim  for  vessel  libelled,  which  belonged  to 
his   government 

Distinguished  in  dissenting  opinion,  De  Lacy  v.  Antoine,  7  Leigh 
iYtL),  449,  majority  holding  insufficient  the  claim  of  vice-consul 
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that  applicants  are  slaves,  supported  by  afl9davlt  that  he  believes 
them  to  be. 

7oreigfn  consul  not  specifically  authorized,  may  not  receive  the 
proceeds  of  property  libelled,  p.  169. 

Fraad.~A  citizen  of  this  country  who  has  violated  its  laws  by 
engaging?  in  marine  hostilities  against  Spain  cannot  claim  as  a 
captor  In  our  courts,  p.  169. 

Rules  applied  in  United  States  v.  Packages,  27  Fed.  Gas.  286, 
holding  party  fraudulently  mixing  prohibited  and  nonprohibited 
goods  forfeits  all;  United  States  v.  Barrels  of  Cement,  27  Fed. 
Oas.  297,  holding  license  obtained  by  fraud  will  not  prevent  for- 
feiture. 

Admiralty.— Property  is  not  forfeited  because  of  breach  of  rev- 
enue laws  by  captors  or  rescuers  from  captors,  but  only  by  thos^ 
intrusted  with  vessel  and  cargo  by  the  owners,  p.  172. 

Rule  applied  in  the  Waterloo,  Blatchf.  &  H.  120,  F.  O.  17.257, 
holding  same  as  to  entry  by  salvors;  Merritt  v.  Package  of  Mdse., 
30  Fed.  197,  deciding  between  claims  for  salvage,  and  of  govern- 
ment for  duties. 

Salvage  is  forfeited  by  misconduct  of  salvors,  spoliation  or  gross 
neglect,  p.  173. 

Rule  applied  in  dissenting  opinion  in  The  Clandeboye,  70  Fed. 
639,  25  U.  S.  App.  453,  majority  allowing  salvage  though 
salvor  was  guilty  of  unfair  dealing;  The  Mulhouse,  17  Fed.  Cas. 
965,  holding  embezzlement  of  part  of  goods  forfeits  salvage;  Rob- 
erts V.  The  St  James,  20  Fed.  Gas.  926,  holding  failure  to  report 
saved  property,  forfeits  salvage. 

Miscellaneous.— Cited  in  Hubbard  v.  Express  Co.,  10  R.  I.  249, 
as  to  definition  of  "war." 

6  Wheat  176-187,  6  L.  235,  SMITH  v.  UNIVERSAL  INS.  OO. 

Marine  insurance.— If  any  peril  begins  to  act,  but  subject  is 
removed  before  loss,  and  voyage  is  resumed,  insured  cannot 
abandon,  p.  185. 

Rule  applied  in  Bradlie  v.  Insurance  Co.,  12  Pet  402,  9  L.  1134, 
under  similar  facts;  Greene  t.  Insurance  Co.  9  Allen,  225,  holding 
there  was  a  total  loss  where  vessel  was  barratrously  taken,  posses- 
sion regained,  but  voyage  was  wholly  broken  up. 

Distinguished  in  Andrews  v.  Marine  Ins.  Co.,  3  Mason,  21,  F.  C. 
874,  holding  insurance  did  not  warrant  a  right  of  entry  into 
the  port  for  Inquiry. 

To  constitute  a  technical  total  loss,  it  is  not  suflScient  that  the 
voyage  has  been  lost,  but  loss  must  be  occasioned  by  some  peril 
actually  insured  against,  p.  185. 

Miscellaneous.— Cited  in  Taylor  v.  Benham,  6  How.  276,  12  L^ 
151,  apparently  not  in  point 
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6  Wheat.  187-192,  5  L.  238,  THE  ROBERT  EDWARDS. 

Circumstantial  OTidence  Is  sometimes  the  most  satisfactory  and 
convincing,  p.  390. 

Oited  in  note  to  62  Am.  Dec.  181,  on  advantages  and  disadvantage* 
of  drcnmstantlal  evidence  where  authorities  are  collected. 

Evidence.— Where  the  res  gestae  in  a  revenue  case  are  Incapable 
of  explanation  consistent  with  Innocence  of  the  party,  condemna- 
tion follows,  although  tliere  be  no  positive  testimony  of  the  offense 
having  been  committed,  p.  190. 

Rule  appUed  in  The  Meteor,  17  Fed.  Gas.  197,  holding  failure 
of  claimants  to  explain  suspicious  circumstances  must  lead  to  con« 
demnation. 

6  Wheat  193,  194,  5  L.  239,  NUEVA  ANNA  &  LIEBRE. 

Adniralty.— Condemnation  in  courts  under  an  alleged  republic 
not  recognized  by  the  United  States  will  not  be  respected  in  courts 
of  United  States,  p.  193. 

Cited  in  dissenting  opinion  in  Cherokee  Nation  v.  Georgia,  5  Pet 
47,  8  Ii.  41,  majority  holding  Cherokee  Nation  is  not  a  "  foreign 
State;"  The  Three  Friends,  166  U.  S.  68,  41  L.  916,  17  S.  Ct  500^ 
holding  "people"  in  statute  includes  any  insurrectionary  body 
conducting  hostilities,  although  its  belligerency  has  not  been  recog* 
nlzed;  The  Ambrose  Light  25  Fed.  429,  holding  recognition  of 
belligerency  to  be  a  political  act 

Miscellaneous.— Cited  in  Lincoln  v.  Towne,  2  McLean,  477,  F.  0^ 
8,355,  not  In  point 

6  Wheat  19^203,  5  L.  239,  THE  CGLLBCTGR. 

Appeal. —  In  proceedings  in  rem,  on  an  appeal,  the  property  toU 
lows  the  cause  Into  the  Circuit  Court  but  never  to  the  Supreme 
Court  p.  203. 

Rule  applied  in  The  William  Bagaley,  5  Wall.  412,  18  L.  591,  hold- 
ing those  not  parties  In  lower  court  and  who  are  neither  appellants 
nor  appeliees  cannot  be  heard  as  interveners;  The  Lotta wanna,  20 
WaU.  225,  22  L.  264,  under  facts  similar  to  main  case;  The  "  Wa- 
nata,"  95  U.  S.  617,  24  L.  466,  holding  appeal  in  admiralty  carries 
up  the  whole  fund;  Davis  v.  The  Seneca,  Gilp.  40,  F.  C.  3,651,  hold- 
ing, after  appeal.  District  Court  no  longer  has  control  of  prize; 
The  Phebe,  1  Ware,  361,  F.  C.  11,065,  holding  when  vessel  is  in  cus- 
tody of  the  law  wharfinger  cannot  enforce  his  lien  by  detaining 
vessels;  Folger  v.  The  Robert  6.  Shaw,  2  Wood.  &  M.  540,  F.  C. 
t899,  holding  after  appeal  to  Circuit  Court  no  order  about  the 
property  can  be  made  in  District  Court;  Braithwalte  v.  Jordan,  5 
N.  Dak.  252,  65  N.  W.  720,  31  L.  R.  A.  259,  holding  action  on  appeal 
bond,  not  being  integral  of  original  action,  would  lie  in  lower  court* 


6  Wheat.  204-235         Notes  on  U.  S.  Reports.  72 

Distinguished  in  The  PeterhoflP,  Blatchf.  Pr.  622,  F.  C.  11,025, 
holding  appeal  to  Supreme  Ck>urt  places  the  property  under  the 
control  of  that  court. 

It  ia  a  great  irregularity  for  marshal  to  keep  property  or  pro- 
ceeds, or  to  distribute  same,  without  a  special  order  from  the  court, 
but  such  irregularity  may  be  waived,  pp.  201,  202. 

6  Wheat  204r-235,  5  L.  242,  ANDERSON  v.  DUNN. 

r-t. 
\    t/onstitutional  law.—  Many  powers  are  necessarily  implied  under 

^he  express  grants  of  power  in  the  Constitution.    It  would  be  Utopian 

•to  suppose  that  government  can  exist  without  leaving  the  exercise 

K>t  discretion  somewhere,  pp.  225,  226. 

Cited  in  Ex  parte  Henderson,  6  Fla.  21>4,  holding  Circuit  Courts 
are  not  confined  to  cases  of  original  Jurisdiction;  Opinion  by  the 
Chief  Justice,  8  Fla.  511,  holding  Supreme  Court  can  act 
through  a  majority  of  Its  members;  dissenting  opinion,  Griswold  v. 
Hepburn,  2  Duv.  (Ky.)  61,  majority  holding  congress  and  the  States 
are  forbidden  to  make  currency  a  legal  tender;  Metropolitan  Bank 
V.  Van  Dyck,  27  N.  Y.  430,  holding  contra  to  preceding  case;  Casey 
V.  State,  25  Tex.  386,  holding  contempts  are  not  criminal  cases, 
though  of  a  criminal  nature. 

Oourtfl  have  power  to  Impose  decorum  In  their  presence,  and  sub- 
mission to  their  lawful  mandates,  p.  227. 

Rule  applied  in  Ex  parte  Terry,  128  U.  S.  303,  32  L.  408.  9  S.  Ct 
70,  also  reported  in  13  Sawy.  460,  holding  Circuit  Courts  can  punish 
contempts  of  their  authority,  as  incidental  to  their  general  powers; 
Eilenbecker  v.  Plymouth  Co.,  134  U.  S.  36,  33  L.  803,  10  S.  Ct.  426, 
holding  District  Court  can  punish  disobedience  of  injunction  restrain- 
ing one  from  selling  liquor;  Interstate  Commerce  Commission  v. 
Brlmson,  154  U.  S.  489,  38  L.  1061,  14  S.  Ct.  1138,  holding,  in  matter 
of  contempt,  a  Jury  is  not  required;  dissenting  opinion  of  same  case, 
155  U.  S.  5,  39  L.  50,  15  S.  Ct  20;  In  re  Debs,  158  U.  S.  596,  39  L. 
1106,  15  S.  Ct.  916,  holding  Circuit  Court  can  punish  disobedience  of 
Injunction  to  remove  obstructions  from  highways,  for  passage  of 
Interstate  commerce  and  malls;  United  States  v.  New  Bedford 
Bridge,  1  Wood.  &  M.  440,  F.  C.  15,867,  holding  the  authority  to 
punish  for  contempt  is  granted  as  a  necessary  incident  in  establish- 
ing a  court;  In  re  Lyman,  55  Fed.  42,  holding  unlawful  ousting  of 
District  Court  from  its  rooms  to  be  contempt;  Ex  parte  Burr,  2  Cr. 
O.  C.  391,  F.  C.  2,186,  holding  court  may  inquire  in  a  summary 
manner  as  to  charges  of  malpractice;  Towns  v.  Springer,  9  Ga.  132, 
holding  superior  court  cannot  punish  disobedience  to  process  of 
inferior  court;  Hawkins  v.  State,  125  Ind.  573,  25  N.  E.  819,  holding 
Circuit  Court  has  inherent  power  to  punish  contempt;  State  v. 
Markuson,  5  N.  Dak.  160,  64  N.  W.  938,  holding,  since  statute  pre- 
ficribing  minimum  punishment  for  contempt,  does  not  impair  the 
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Inherent  power  of  courts  to  punish  for  contempts,  it  is  valid;  State 
▼.  Tugwell,  19  Wash.  252,  43  L.  R,  A.  723,  affirming  court's  power  to 
punish  summarily  a  contempt  in  publishing  article  derogatory  to 
member  of  the  court    See  also  note  on  this  subject,  12  Am.  Dec.  179. 

Contempt.— House  of  representatlTes  has  power  to  punish  for 
contempt,  p.  229. 

The  citations  collect  a  number  of  cases  on  this  point,  which  affirm 
4ind  apply  the  doctrine  as  follows:    Ex  parte  Nugent,  18  Fed.  Cas. 
472,  473,  holding  senate  has  power  to  punish  for  contempt,  and  Is 
the  sole  Judge  of  its  own  contempts;  Ex  parte  McCarthy,  29  Cal.  405, 
holding  State  senate  may  punish  witness  for  refusing  to  testify; 
Smith  V.  Myers,  109  Ind.  7,  58  Am.  Rep.  380,  9  N.  E.  697,  holding 
•courts  cannot  enjoin  secretary  of  state  from  delivering  sealed  re- 
turns to  spealcer  of  house;  Langenberg  v.  Decker,  131  Ind.  482,  31 
N.  B.  194,  16  L.  R.  A.  113,  power  to  punish  for  contempt  may  not  be 
-conferred  on  State  board  of  tax  commissioners;  dissenting  opinion, 
Koehler  v.  Hill,  60  Iowa,  675,  15  N.  W.  644,  majority  holding  deter- 
mination of  assembly  of  the  regularity  of  preliminary  proceedings  Is 
not  conclusive  upon  the  courts;  In  re  Gunn,  50  Kan.  211,  32  Pac.  486, 
19 1«.B.  A.535,  house  of  representatives  may  imprison  a  contumacious 
witness;  In  re  Davis,  58  Kan.  379,  380,  49  Pac.  103,  holding  legis- 
lative committee  has  no  power  to  imprison  witness;  Lowe  v.  Sum- 
mers, 60  Mo.  App.  649,  holding  assembly  can  punish  for  contempt; 
State  V.  Matthews,  37  N.  H.  453,  holding  all  legislative  and  Judicial 
bodies  have  an  Inherent  right  to  punish  contempt;  People  v.  Keeler, 
-99  N.  Y.  475,  476,  478,  52  Am.  Rep.  53,  54,  55,  2  N.  E.  G20,  621,  622, 
holding  power  of  legislature  to  punish  for  contempt,  not  abrogated 
by  penal  code,  declaring  such  contempts  shall  be  punished  according 
to  its  provisions  and  not  otherwise;  Ex  parte  Dalton,  44  Ohio  St. 
150,  151,  153,  58  Am.  Rep.  801,  802,  804,  5  N.  E.  138,  139,  holding 
legislature  can  Imprison  for  contempt.    See  note  to  22  Am.  St.  Rep. 
425;  also  7  Wheat.  45,  note,  5  L.  393. 

Criticised  and  some  of  the  reasoning  of  the  opinion  overruled  in 
Kllboum  V.  Thompson,  103  U.  S.  197,  198,  199,  200,  26  L.  389,  390, 
holding  congress  could  not  compel  a  witness  to  testify  in  an  in- 
vestigation, the  subject-matter  of  whl(?h  was  Judicial,  not  legislative; 
Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  485,  38  L. 
1060,  14  S.  Ct.  1136,  holding  (with  few  exceptions),  power  to  compel 
performance  of  a  legal  duty  can  only  be  exercised  by  a  competent 
Judicial  tribunal;  Sanborn  v.  Carleton,  15  Gray,  402,  holding  warrant 
of  arrest  issued  by  senate  of  United  States  and  addressed  to  the 
sergeant-at-arms,  cannot  be  served  in  Massachusetts  by  a  deputy; 
Whitcomb's  Case.  120  Mass.  122,  123,  21  Am.  Rep.  505,  holding  city 
•council  cannot  punish  for  contempt;  P.  &  F.  P.  R.  R.  Co.  v. 
Woodhull,  25  Mich.  104,  12  Am.  Rep.  236,  holding  legislature,  except 
In  a  few  cases,  cannot  exercise  Judicial  authority.  Referred  to  in 
People  y.  Keeler,  99  N.  Y.  477,  483,  52  Am.  Rep.  55,  60,  as  overruled 
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by  Kilboum  v.  Thompson,  supra,  in  so  far  as  asserting  a  general 
power  in  the  house  to  punish  for  contempt  and  the  conclusiyeness  of 
its  Judgment 

Imprisonment  for  contempt  by  legislative  body  terminates  wltb 
the  adjournment  p.  231. 

Rule  applied  in  Whittem  v.  State,  36  Ind.  216,  holdingjmprison- 
ment  for  contempt  must  be  for  a  definite  time;  In  re  Davis,  58  Kan. 
380,  49  Pac.  163,  holding  legislative  committee  cannot  Imprisou  wit- 
ness; Hovey  v.  Elliott  145  N.  Y.  137,  39  N.E.843,39  L.R.  A.  400,  hold- 
ing statute  limits  modes  of  punishment  for,  to  modes  there  specified* 

Miscellaneous  citations.— Cited  in  note  to  In  re  Barry,  136  U.  S. 
608,  34  L.  507,  42  Fed.  121,  F.  C.  1,059,  and  in  the  opinion  of  Betts. 
J.,  In  the  Matter  of  Barry,  that  where  Federal  courts  have  been 
given  Jurisdiction  by  statute,  the  remedies  are  to  be  according  to  the 
common  law.    Miscited  Jones  v.  CuUen,  100  Tenn.  19. 

G  Wheat  235-239,  4  L.  249,  LA  CONCEPTION. 

Admiralty. —  New  proofs  taken  in  an  admiralty  case  on  appeal, 
p.  238. 

Cited  to  this  point  in  Folger  v.  The  Robert  G.  Shaw,  2  Wood.  &  M. 
540,  541,  F.  C.  4,890,  holding  after  case  is  entered  in  appellate 
court,  and  appellant  declines  to  prosecute,  court  should  give  Judg- 
ment on  the^  merits. 

Prize. —  Capture  of  Spanish  property  by  vessel  built,  armed, 
equipped,  and  owned  in  the  United  States,  there  being  no  satis- 
factory proof  of  her  transfer  to  a  citizen  of  a  belligerent  State,  Is 
illegal,  p.  239. 

Admiralty. —  Transfer  of  ownership  of  vessel,  is  best  evidenced 
by  bill  of  sale,  p.  239. 

6  Wheat  240-260,  5  L.  251,  WILLINKS  v.  HOLLINGS WORTH. 

Agency. —  Consignor  of  a  cargo  talcen  and  sold  by  consignee,  who 
in  turn  consigns  a  cargo  to  the  consignor,  who,  although  objecting 
to  the  purchase,  receives  and  sells  it,  is  liable  to  such  consignee  in 
action  for  money  had  and  received  and  may  not  recoup  damages 
for  breach  of  his  orders,  p.  259. 

Rule  applied  in  Bryne  v.  Doughty,  13  Ga.  53,  holding  an  adoption 
of  a  ti'ansactlon  by  principal  may  arise  by  implication;  Newton  v. 
Bronson,  13  N.  Y.  594,  67  Am.  Dec.  93,  holding  that  executor  may 
ratify  contract  executed  by  agent. 

Miscellaneous.— Cited  in  Jameson's  Appeal,  1  Mich.  103,  ap- 
parently not  in  point;  State  v.  Crocker,  5  Wyo.  398,  40  Pac.  684,  as 
an  illustration  that  certificate  of  division  does  not  remove  the 
original  cause  to  higher  court 
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6  Wheat  260-264,  5  L.  256,  GREEN  v.  WATKINS. 

Abatement — At  common  law,  death  of  party  before  Judgment 
abates  the  salt,  p.  2G2. 

Cited  to  this  point  in  Maclier  y.  Thomas,  7  Wheat  531,  532,  5 
L.  515,  516,  where  deceased  party  never  appeared;  Martin  v.  Balti- 
more &  O.  R,  R.  Co.,  151  U.  S.  607,  702,  38  L.  320,  322,  14  S.  Ct  542, 
544,  holding,  as  under  West  Virginia  code  personal  tort  does  not 
survive,  death  of  party  pending  writ  of  error  abates  the  action; 
Currell  v.  Villars,  72  Fed.  332,  holding  real  action  in  equity  abated 
at  party's  death;  Gould  v.  Carr,  33  Fla.  537,  15  So.  2&4,  24  L.  R.  A. 
136,  and  n.,  so  does  a  reol  action  In  law;  as  also  In  Hoffman  v.  St. 
Clahr  Judge,  40  Mich.  352. 

Distinguished  In  MeUus  v.  Thompson,  1  Cliff.  129,  F.  C.  9,405,  be- 
cause death  of  party  to  a  bill  In  equity  does  not  extinguish  the 
right  of  further  pr./secutlon. 

Abatement —  Death  of  party  pending  writ  of  error,  and  whether 
before  or  after  assignment  of  error,  does  not  abate  suit  respecting 
either  realty  or  personalty,  pp.  263,  264. 

Rule  applied  in  Marck  v.  A  Lodge,  29  Fed.  896,  holding  death 
of  party  did  not  abate  appeal;  United  States  M.  A.  A.  v.  Weller, 
30  Fla.  215,  11  So.  787,  holding  subsequent  marriage  of  female 
defendant  did  not  abate  writ  of  error;  Carroll  v.  Bowie,  7  Gill,  38, 
death  after  rule  for  reargument  was  entered  did  not  abate  cause; 
Coombs  y.  Jordan,  3  Bland  Ch.  328,  22  Am.  Dec.  275,  holding  lien 
was  continued  during  appeal,  though  painty  had  died;  Long  v. 
Thompson,  55  Pac.  979,  affirming  and  following  the  rule;  Tunstall 
V.  Walker,  2  S.  &  M.  686,  refusing  petition  for  reargument, 
where  party  died  after  case  was  taken  under  advisement;  Phllhower 
y.  Yoorhees,  12  N.  J.  L.  69,  holding  appeal  Is  not  abated  by  mar- 
riage of  appellee;  Bemus  v.  Beekman,  3  Wend.  673,  holding  on 
death  of  party  to  writ  of  error.  Judgment  is  entered  nunc  pro  tunc; 
Gibbs  v.  Belcher,  30  Tex.  85,  holding  death  does  not  abate  a  writ  of 
error.  See  also  valuable  note  to  50  Am.  St  Rep.  742,  on  substitution,. 
and  revivor. 

Distinguished  in  Martin  v.  Baltimore  &  O.  R.  R.  Co.,  151  U.  S. 
697,  38  L.  320,  14  S.  Ct  542,  holding  under  law  of  West  Virginia, 
death  of  party  pending  writ  of  error  abates  action  for  personal  tort, 
see  dissenting  opinion,  p.  710,  38  L.  324,  14  S.  Ct  544;  Harry  man  v. 
Harryman,  49  Md.  70,  holding  where  party  dies  before  appeal  is 
taken,  action  abates. 

Appeal. —  Death  of  party  produces  no  change  in  the  condition  of 
the  cause  or  the  rights  of  the  parties,  pp.  263,  264. 

Cited  to  this  point  in  Hatfield  v.  Bushnell,  1  Blatchf.  395,  F.  0. 
6,211,  22  Yt  661,  holding  death  of  party  will  not  divest  court  of 
Jurisdiction. 
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Writ  of  error  does  not  abate  by  death  of  party,  at  common  law, 
4ind  his  personal  representatives  not  only  may  become  parties,  bnt 
may  be  required  to,  p.  2G3. 

Cited  In  Poole  v.  Nixon,  19  Fed.  Cas.  1001,  9  Pet.  App.  770,  9 
L.  310,  holding  a  bill  of  review  lies  only  in  favor  of  a  party  or  privy 
to  the  original  suit;  Townsend  v.  Davis,  1  Ga.  496,  44  Am.  Dec. 
•676,  holding  no  person  can  bring  writ  of  error  to  reverse  Judgment, 
who  was  not  a  party  or  a  privy  to  the  record,  or  prejudiced  by  the 
party;  New  Orleans,  etc.,  R.  R.  Co.  v.  Rolling,  36  Miss.  387,  holding 
writ  of  error  lies  against  administrator  without  revivor;  Foresman 
V.  Haag,  37  Ohio  St.  145,  holding  proceedings  in  error  may  be 
revived  against  representatives  of  deceased  defendant;  Wood  v. 
Yarbrough,  41  Tex.  542,  holding  w^rit  of  error  will  only  issue  at 
Instance  of  party,  his  legal  representative,  or  privy. 

Miscellaneous.— Cited  in  Planters*  Bank  v.  Bass,  2  La.  Ann.  434, 
:a8  an  instance  of  where  a  court  exercised  inherent  power;  Dorman 
V.  Richard,  1  Fla.  296,  defining  nature  of  a  writ  of  error, 

«  Wheat.  264-448,  5  L.  257,  COHEN  v.  VIRGINIA. 

PAttB. 

Tederal  judicial  power  in  suits  between  States  • • 70 

Meaning  of  Constitution  to  be  collected  from  words  ....  77 

Federal  courts  have  Juri<<diction  of  Federal  questions  even  when  State  a  party,  77 

Affirmative  words  often  imply  a  negative,  but  not  when  fully  operative  without,  80 

"Supreme  courts  original  jurisdiction  may  not  be  enlarged 81 

Dicta  out  not  to  control 81 

rSupr^-me  court  must  take  jurisdiction,  if  it  should 88 

Asuit,  deflned        83 

Writof  error,  itseCTect 83 

Writof  error  is  not  a  suit ,.•••  83 

United  States  is  not  suable 8> 

United  States  is  in  many  respects  a  nation  and  supreme 93 

^Contemporaneous  exposition  of  Constitution  relied  upon 96 

District  of  Columbia,  power  of  congress  over 97 

Power  of  congress  over  ceded  territory 97 

Act  of  congress  should  not  unnecessarily  interfere  with  State  penal  laws 98 

'Chart(>r  of  MTashington  as  to  lottery  sales 89 

Miscellaneous. 98 

Jurisdiction. —  Judicial  power  of  the  United  States  extends  to 
•controversies  between  States,  pp.  378,  383. 

Cited  and  applied  in  Rhode  Island  v.  Massachusetts,  12  Pet  720, 
727,  9  L.  1259,  1201,  holding  Supreme  Court  has  Jurisdiction  of  con- 
troversy, as  to  boundaries  between  States;  Texas  v.  Lewis,  14  Fed. 
•OG,  holding  congress  may  confer  upon  Circuit  Court  Jurisdiction  of 
-case  by  State  against  an  alien. 

Distinguished  in  State  ex  rel.  v.  Doyle,  40  Wis.  200,  203,  215,  hold- 
ing a  Circuit  Court  has  no  Jurisdiction  of  suit  by  foreign  corpora- 
tion to  prevent  a  State  officer  from  revolting  a  license. 
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ConstitatioiiAl  law.— Spirit  and  meaning  of  the  Constitutioik 
must  he  collected  from  the  words,  p.  380. 

Rule  applied  in  The  Cherokee  Nation  v.  Georgia,  5  Pet  42.  8  L. 
40,  holding  Cherokee  Nation  is  not  a  "foreign  State"  within  the 
meaning:  of  that  term  in  the  Constitution;  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  722,  728,  748,  9  L.  1260,  1270,  holding  where  no- 
exception  is  made  In  terms  none  will  be  by  implication;  Ame» 
T.  Kansas,  111  V.  S.  471,  28  L.  490,  4  S.  Ct  448,  holding  suits  not 
required  to  be  brought  originally  in  Supreme  Court,  may  be  re- 
moyed  from  State  to  Circuit  Courts;  United  States  v.  Kendall,  5 
Or.  C.  C.  247,  F.  C.  15,517,  holding  Circuit  Court  of  the  District  of 
Columbia  has  jurisdiction  of  cases  arising  under  Federal  law  or 
Constitution  if  cither  party  resides  or  is  found  therein;  Glttings 
V.  Crawford,  Taney,  3,  9,  F.  0.  5,4^,  holding  grant  of  Jurisdiction 
to  one  court  does  not  imply  that  it  is  exclusiye;  Lafayette,  etc.,  R.  R 
Co.  y.  Oeiger,  34  Ind.  212,  declaring  that  Constitutions  are  to  be 
construed  strictly. 

Constitutional  law.— The  people  made  the  Constitution  and  can 
unmake  it;  but  this  power  to  unmake  resides  in  the  whole  body 
of  the  people  not  in  any  subdiylsion  of  them,  p.  389. 

Cited  upon  this  point  in  Noble  y.  Cullom,  44  Ala.  565,  holding 
since  Constitution  of  1865  was  neyer  submitted  to  the  yote  of  the 
people,  it  was  neyer  the  Constitution  of  Alabama;  Mayor,  etc.,  of 
Mobile  y.  Dargan,  45  Ala.  317,  holding  municipal  charter  may  be 
altered  by  legislature,  and  by  the  Constitution;  Ex  parte  Selma. 
R  R.,  45  Ala.  726,  6  Am.  Rep.  726,  holding  legislature  has  power  to- 
authorisse  a  county  to  subscribe  for  stock  in  a  railroad  company;. 
Ex  parte  Reid,  50  Ala.  443,  holding  right  to  office  is  determined 
by  number  of  yotes  cast,  and  not  by  the  certificate  of  election  r 
Opinion  of  Randall,  12  Fla.  683,  holding  resignation  of  senators  or 
their  expulsion  cannot  haye  the  effect  of  creating  a  quorum  com- 
posed of  less  than  the  majority  elected;  Wanser  y.  Hoos,  60  N.  J. 
L.  525,  64  Am.  St  Rep.  602,  38  Atl.  450,  holding  construction  of 
Constitution  is  a  judicial  question.  Cited,  arguendo,  in  dissenting- 
oplnion,  Eakin  y.  Raub,  12  S.  &  R.  358. 

Federal  courts  haye  jurisdiction  of  cases  arising  under  the  laws- 
and  Constitution  of  the  United  States  whoeyer  may  be  parties,  an<T 
eyen  when  a  State  is  a  party  and  the  proceeding  a  writ  of  error 
to  the  State  court,  p.  892. 

The  importance  of  Cohen  y.  Virginia  as  authority  for  this  prin- 
ciple Is  well  illustrated  by  the  large  number  of  citations.  They 
make  the  following  applications  of  this  doctrine,  for  which  the 
principal  case  is  a  leading  authority;  Rhode  Island  y.  Massachu- 
setts, 12  Pet.  744,  9  L.  1208,  holding  court  has  jurisdiction  to  de- 
termine boundary  between  States;  Mayor  y.  Cooper,  6  WalL  253^ 
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18  L.  853,  holding  Circuit  Court  has  Jurisdiction  of  a  case  whose 
correct  decisions  depend  upon  tha  construction  of  Federal  law  or 
Constitution;  Gold-Washing,  etc.,  Co.    v.  Keyes,  96  U.  S.  201,  24 
L.  658,  holding  case  not  removable  to  Federal  court,  because  a 
construction  of  Federal  law  or  Constitution  may  be  necessary;  Ten- 
nessee V.  Davis,  100  U.  S.  264,  270,  25  L.  650,  652.  holding  this  in- 
cludes both  civil  and  criminal  cases;  see  dissenting  opinion  of  same 
case,  p.  286,  ff,  25  L.  658;  Railroad  Co.  v.  Mississippi,  102  U.  S.  140, 
26  L.  98,  holding  a  petition  for  mandamus  to  remove  bridge  au- 
thorized by  act  of  congress  was  removable;  Ames  v.  Kansas,  111 
U.  S.  462,  467,  468,  470,  28  L.  487,  489,  490,  4  S.  Ct  443,  445,  446,  447, 
holding  suit  in  the  nature  of  quo  warranto  against  a  State  corpora- 
tion, consolidated  under  a  law  of  the  United  States,  arises  under 
the  laws  of  the  United  States;  Kansas-Pacific  v.  Atchison  R.  R.  Co., 
112  U.  S.  416,  28  L.  795,  5  S.  Ct.  209,  where  both  corporations 
claimed  title  to  same  land  under  different  acts  of  congress;  dissent- 
ing opinion.  In  re  Neagle,  135  U.  S.  94,  34  L.  82,  10  S.  Ct.  679, 
majority  holding  habeas  corpus  lies  where  person  is  in  custody  for 
doing  act  in  pursuance  of  a  Federal  law;  United  States  v.  Texas, 
143  U.  S.  643,  36  L.  292,  12  S.  Ct  492,  holding  Supreme  Court  has 
original  Jurisdiction  of  suit  involving  boundary  between  a  territory 
and  a  State;  United  States  v.  Old  Settlers,  148  U.  S.  468,  37  L.  524, 
13  S.  Ct.  667,  holding  that  a  claim  which  could  only  be  asserted 
by  disregarding  a  treaty  is  not  one  arising  from  or  growing  out  of 
it;  Whitten  v.  Tomllnson,  160  U.  S.  238,  40  L.  411,  16  S.  Ct.  300. 
holding  United  States  courts  can  by  habeas  corpus  inquire  into 
person  detained  under  State  authority  in  violation  of  the  Constitu- 
tion, or  of  a  law  or  treaty  of  the  United  States;  Stanley  v.  Board  of 
Supervisors,  19  Blatchf.  147,  6  Fed.  561,  holding  Circuit  Court  has 
Jurisdiction  of  suit  to  enforce  right  conferred  by  Federal  statute 
regarding  taxation  of  national  bank  shares;  The  Wave,  Blatchf. 
&  H.  251,  P.  0.  17,297,  holding  admiralty  courts  have  Jurisdiction 
of  actions  for  pilot  fees;  United  States  v.  Williams,  4  Or.  0.  C4 
392,  393,  F.  a  16,712,  holding  all  cases  arising  in  the  District  of 
Columbia  arise  under  the  Constitution  and  laws  of  the  United 
States;  Connor  v.  Scott,  4  Dill.  246,  F.  O.  3,119,  holding  case  involv- 
ing construction  of  bankrupt  law  removable;  North  Carolina  v.  Tms- 
teos  of  University,  1  Hughes,  135, 136,  F.  C.  10,318,  7  Bank.  Reg.  468, 
holding  Circuit  Courts  have  not  Jurisdiction  of  a  case  by  a  State 
against  its  own  citizens;  Van  Allen  v.  Railroad  Co.,  1  McCrary,  600, 8 
Fed.  546,  547,  holding  that  a  case  arises  under  the  Constitution  or 
laws  of  the  United  States,  whenever  it  Involves  their  construction; 
Ma  gee  v.  Railroad  Co.,  2  Sawy.  449,  F.  C.  8,945,  holding  fact  that 
a  corporation  is  organized  under  a  Federal  law,  is  not  sufficient  to 
give  Circuit  Court  Jurisdiction;  Do  well  v.  Griswold,  5  Sawy.  43^ 
F.  C.  4,041,  holding  that  an  averment  that  an  action  arises  on 
a  Federal  law  is  not  enough  to  confer  Jurisdiction;  The  State 
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Ijottery  Co.  v.  Fitzpati-ick,  3  Woods,  240,  266,  F.  C.  8.541,  holding 
Circuit  Court  had  jurisdiction,  where  bill  charged  that  law  re- 
pealing charter  impaired  the  obligation  of  the  contract;  Virginia 
Coupon  Cases,  25  Fed.  659,  660,  holding  Federal  courts  have  Juris- 
diction of  cases  arising  thus,  though  a  State  be  a  party;  Kansas  v. 
Bradley,  26  Fed.  289,  deciding  that  a  point  once  decided  by  Supreme 
Court  is  no  longer  a  Federal  question;  Woodfin  v.  Phoebus,  30  Fed. 
1J94,  holding  Federal  courts  have  Jurisdiction  of  fort  on  Federal 
territory;  Illinois  v.  Illinois  C.  R.  R.  Co..  33  Fed.  725,  holding  aver- 
ment that  repealing  act  impairs  the  obligation  of  a  contract  is 
sufficient  to  malce  cause  removable;  Briscoe  v.  South  Kansas  Ry.  Co., 
40  Fed.  277,  holding  that  a  Federal  question  is  involved  when  a 
right  depends  on  the  construction  of  a  Federal  law;  Jones  v.  Florida, 
C  &  P.  R.  R.  Co.,  41  Fed.  71,  holding  dispute  as  to  pre-emptor's  title 
to  land  under  land  laws  is  such  a  question;  Dunton  v.  Miith,  45  Fed. 
395,  holding  case  removable,  where  parties  claimed  under  Federal 
statute;  Pacific  Gas  Co.  v.  Ellert,  64  Fed.  429,  holding  statement 
by  plaintiff  that  defendant  will  claim  his  acts  violate  the  Constitu- 
tion will  not  give  Jurisdiction;  Wood  v.  Dralce,  70  Fed.  883,  holding 
fiuit  against  Federal  officer  for  false  imprisonment  for  executing 
process  of  Federal  court  Is  removable;  King  v.  Lawson,  84  Fed.  210, 
where  defendant's  claim  had  been  rejected  by  secretary  of  the 
interior;  Nashville,  etc.,  Ry.  Co.  v.  Taylor,  86  Fed.  172,  173,  179,  181, 
holding  question  involving  right  of  equalization  is  removable. 

In  the  State  courts  the  following  citing  cases  affirm  and  apply  the 
syllabus  doctrine:  Pollard  v.  State,  65  Ala.  630,  holding  State  courts 
bound  by  decisions  of  Supreme  Court  of  United  States  construing 
act  organizing  national  banl^s;  Rison  v.  Powell,  28  Ark.  435,  holding 
State  courts  have  concurrent  Jurisdiction  of  bill  to  set  aside  con- 
veyance fraudulently  made  by  laniirupt;  Mims  v.  Wimberly,  33  Ga. 
595,  holding  Judges  of  Confederate  States  have  the  right  to 
adjudicate  cases  arising  under  the  enrolling  acts  of  the  Confederate 
congress;  Lord  v.  Cannon,  75  Ga.  308,  holding  a  Federal  question 
was  involved,  where  shortly  before  adjudication  of  bank- 
ruptcy exempt  land  was  sold  under  execution  from  Circuit 
Court;  dissenting  opinion,  State  v.  Kolsem,  130  Ind.  454,  29 
N.  E.  601,  14  L.  R.  A.  574,  and  n.,  legislature  is  exclusive  Judge  of 
necessity  for  special  law;  Municipality  No.  One  v.  Wheeler,  10  La. 
Ann.  747,  holding  that  power  to  decide  constitutionality  of  a  law 
lies  with  the  Judiciary;  Johnson  y.  The  N.  O.  Nat  B.  Assn.,  33  La. 
Ann.  480,  holding  suit  involving  Federal  question  is  removable  by 
State  to  Circuit  Court;  dissenting  opinion  of  Hathway  in  44  Me. 
521,  majority  holding  free  colored  male  person  could  vote;  Opinion 
of  Appleton,  p.  659,  of  same  case;  Delafield  v.  Illinois,  2  Hill,  168, 
folding  State  court  may  take  Jurisdiction  where  another  State  is  a 
party;  State  v.  Hoskins,  77  N.  C.  541,  543,  544,  holding  case  re- 
movable where  revenue  officer  of  the  United  States  was  indicted; 
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Setzer  v.  Douglass,  91  N.  C.  429,  holding  action  for  breach  of  con- 
tract by  United  States  marshal  against  his  deputy  not  removable;: 
dissenting  opinion.  Piqua  Bank  v.  Knoup,  6  Ohio  St  380,  382, 
majority  holding  the  Supreme  Court  of  the  United  States  ha» 
appellate  Jurisdiction  over  State  courts;  Tod  ex  rel,  v.  Fairfield  CJom. 
Pleas,  15  Ohio  St.  387,  holding  Federal  law  providing  for  removal 
of  suits  for  acts  done  under  the  authority  of  the  president  during- 
the  rebellion  is  constitutional;  State  v.  Southern  Pac.  R.  R.  Ck).,  2S- 
Or.  431,  31  Pac.  962,  holding  no  cause  for  removal  where  defendant 
was  a  foreign  corporation  and  question  was  settling  of  freight  rates  ;^ 
State  V.  Bowen,  8  S.  C.  387,  holding  action  In  nature  of  quo  warranto- 
to  determine  title  to  oflSce  of  presitiential  elector  not  removable; 
State  V.  Davis,  12  S.  C.  553,  holding  Jurisdiction  of  State  court  over 
soldier  discharged  with  crime  not  removable  by  writ  of  habeas- 
corpus  to  Federal  court;  State  v.  Insurance  CJo.,  97  Tenn.  99,  36  S.  W. 
724,  holding  State  court  will  follow  decision  of  Federal  court  as  to* 
Federal  question;  Stone  v.  Edwards,  35  Tex.  558,  holding  State- 
court  cannot  enjoin  the  infringement  of  a  patent;  Ableman  t^ 
Booth,  11  Wis.  508,  520,  court  dividing  as  to  the  appellate  Juris- 
diction of  Supreme  Court  of  the  United  States  over  State  courts. 
Cited,  arguendo,  on  this  point  in  dissenting  opinion,  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet  585,  9  L.  839.  Cited  approvingly,, 
but  without  special  application,  in  McCormick  v.  Humphrey,  27  Ind.. 
152. 

Distinguished  in  Starin  v.  New  York,  115  U.  S.  257,  29  L.  390,  6  S. 
Ct  31,  holding  question  whether  city  of  New  York  has  exclusive- 
right  to  ferries  over  public  waters,  is  not  one  arising  under  Federal 
laws  and  Constitution;  Jones  v.  The  Oceanic  S.  N.  Co.,  11  Blatchf. 
410,  F.  C.  7,485,  holding  suit  against  corporation  chartered  by  Great 
Britain  not  removable  from  State  court;  Celluloid  Manuf.  Co.  v. 
Goodyear  D.  Y.  Co.,  13  Blatchf.  388,  F.  C.  2,543,  where  the  question 
was  not  one  of  Federal  Jurisdiction,  but  whether  the  facts  were 
sufficient  to  sustain  the  bill;  Wise  v.  Nixon,  76  Fed.  5,  where  con- 
struction of  Federal  statute  was  not  Involved;  Fleming  v.  Clark,  1^ 
Allen,  195,  198,  refusing  to  discharge  prisoner  on  writ  of  habea» 
corpus  issued  by  Justice  of  Supreme  Court  if  no  question  of  law 
were  brought  up;  State  v.  Trustees,  65  N.  C.  716,  717,  holding  Circuit 
Court  has  no  Jurisdiction  of  suit  by  a  State  against  its  own  citizens; 
Applegate  v.  Dowell,  15  Or.  527,  16  Pac.  658,  holding  an  averment  of 
fraud  upon  revenue  laws  of  United  States  is  not  sufficient  to  show 
a  Federal  question;  Texas,  etc.,  Ry.  Co.  v.  McAllister,  59  Tex.  359^ 
holding  case  not  re'movable,  where  petition  states  it  to  be  a  Federal 
question,  without  giving  facts. 

Constitutional  law  —  Construction.— Affirmative  words  are  often 
negative  of  other  objects  than  those  affirmed,  but  not  where  they 
have  full  operation  without  giving  them  this  negative  meaning^ 
pp.  395,  39a 
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Cited  and  applied  in  Lyon  v.  Kent,  45  Ala.  665,  holding  a  charge 
will  be  presumed  to  be  oral,  when  record  does  not  show  it  was 
moved  for  in  writing;  Territory  v.  Ortiz,  1  N.  Mex.  13,  holding  an 
aflbmative  grant  of  original  Jurisdiction  in  particular  cases  implies 
a  negatlTe  in  all  other  cases. 

Oistingnished  in  Ex  parte  Henderson,  6  Fla.  295,  296,  holding 
grant  of  one  power  by  Constitution  is  not  necessarily  exclusiye  of 
another. 

Original  Jurisdiction  of  Supreme  Court  is  defined  by  the  Con- 
stitution, and  cannot  be  enlarged  by  congress,  pp.  396,  399.  400. 

Clte4  and  applied  in  dissenting  opinion,  Ex  parte  Crane,  5  Pet. 
202,  205,  8  L.  97,  98,  majority  holding  this  court  has  Jurisdiction  to 
issue  writ  of  mandamus  to  Circuit  Court  commanding  it  to  review 
its  settlement  of  proposed  bill  of  exceptions;  Ex  parte  Yallandigham, 
1  Wall.  252,  17  L.  593,  holding  Supreme  Court  cannot  review  pro- 
ceedings of  a  military  commission  by  certiorari;  Boes  v.  Preston, 
111  U.  S.  258,  28  L.  421,  4  S.  Ct  410,  holding  constitutional  grant  of 
original  Jurisdiction  to  Supreme  Court  of  cases  affecting  consuls, 
does  not  make  it  exclusive;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
296,  299,  32  L.  246,  8  S.  Ct  1378,  holding  Supreme  Court  has  not 
original  Jurisdiction  of  an  action  by  a  State  upon  a  Judgment  in  Its 
own  courts  against  a  corporation  of  another  State;  California  v. 
Southern  Pac.  B.  B.  Co.,  157  U.  S.  258,  39  L.  694,  15  S.  Ct  602, 
holding  Supreme  Court  has  no  original  Jurisdiction  of  suit  between 
a  State  and  its  citizens,  and  citizens  of  another  State;  Baker  v. 
Blddle,  1  Bald.  403,  406,  F.  C.  764,  holding  Jurisdiction  of  Federal 
courts  is  defined  and  limited  by  the  Constitution  and  the  law; 
Territory  v.  Ortiz,  1  N.  Mex.  13,  holding  legislature  cannot  extend 
original  Jurisdiction  of  Supreme  Court 

Dicta  ought  not  to  control  Judgment  in  a  subseqaent  suit  PP.  399- 
402. 

Bule  applied  in  Carroll  v.  Carroll,  16  How.  287,  14  L.  941,  and 
Matz  v.  Chicago,  etc.,  B.  B.  Co.,  85  Fed.  183.  .refusing  to  follow 
decision  of  State  court  construing  State  statute,  where  such 
construction  was  not  necessary  to  decide  the  case;  Northern  Bank 
v.  Porter  Township,  110  U.  S.  615,  28  L.  261,  4  S.  Ct  257,  holding 
Supreme  Court  has  never  intended  to  adjudge  that  recitals  by 
officers  in  municipal  bonds  are  conclusive  as  to  legislative  au> 
thority  to  issue  them.  The  following  citing  cases  refuse  to  be 
bound  by  dicta:  Pollock  v.  Farmers'  L.  &  T.  Co.,  157  U.  S.  574, 
39  L.  817,  15  S.  Ct  687,  see  dissenting  opinion,  p.  647,  39  L.  842,  15 
S.  Ct  715;  United  States  v.  Wong  Kim  Ark,  169  U.  S.  679,  42  L. 
901,  18  S.  Ct  468;  United  States  v.  Kendall,  5  Cr.  C.  C.  260,  F.  C. 
15,517;  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25  Fed.  748;  Northern  Pac. 
B.  B.  Co.  V.  Sanders,  46  Fed.  244;  dissenting  opinion.  Northern 
Pac.  B.  B.  Co.  V.  Barden,  46  Fed.  617;  King  v.  McLean  Asylum,  64 
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Fed.  340,  21  U.  S.  App.  481,  26  L.  R.  A.  786;  U.  S.  ▼.  Addyston,  etc., 
Co.,  85  Fed.  299;  Hovey  v.  Insurance  Co.,  10  Bank.  Reg.  229,  12  Fed. 
Oas.  606;  dissenting  opinion,  Leisy  t.  Hardin,  135  U.  S.  135,  34  L. 
141,  10  S.  Ct.  693;  Hudson  v.  Scliwab,  18  N.  B.  R.  480,  12  Fed.  Cas. 
816;  Uhlfielder  v.  Levy,  9  Cal.  615;  Hart  v.  Burnett,  15  Cal.  598; 
Ex  parte  Young  Ah  Gow,  73  Cal.  448,  15  Pac.  81;  Norris  v.  Moody, 
84  CaL  149,  24  Pac.  38;  In  re  Johnson,  98  Cal.  542,  33  Pac.  463,  21  L. 
R.  A.  383;  Wads  worth  v.  Ry.  Co.,  18  Colo.  610,  36  Am.  St.  Rep.  317,  33 
Pac.  519;  dissenting  opinion,  Rupert  v.  People,  20  Colo.  431,  38  Pac. 
705;  Mayer  v.  Erhardt,  88  111.  457;  I^ke  Shore,  etc.,  R.  R.  v.  Wilson, 
11  Ind.  App.  493,  38  N.  E.  345;  Express  Co.  v.  Foley,  46  Kan.  464, 
26  Am.  St.  Rep.  112,  26  Pac.  668;  De  Ende  v.  Moore,  2  Mart.  (La.) 
(N.  S.)  351;  Decoster  v.  Wing,  76  Me.  455;  Haines  v.  Lewiston,  84 
Me.  25,  24  Atl.  432;  Alexander  v.  Worthington,  5  Md.  489;  Jameson's 
Appeal,  1  Mich.  103;  Robinson  v.  Rice,  3  Mich.  244;  St.  Louis,  etc., 
Co.  V.  Gas,  etc.,  Co.,  16  Mo.  App.  60;  King  v.  Amy,  etc.,  Co.,  9  Mont. 
574,  24  Pac.  205:  Coler  v.  Commissioners,  6  N.  Mtx.  150,  27  Pac. 
635;  Southard  v.  Curley,  134  N.  Y.  155,  30  Am.  St.  Rep.  648;  dissent- 
ing opinion,  Coler  v.  Commissioners,  6  N.  Mex.  150,  27  Pac.  635; 
Warren  v.  Wallis,  42  Tex.  475;  State  v.  Doyle,  40  Wis.  190,  22  Am. 
Rep.  695;  Olin  v.  Denver  &  R.  G.  R.  R.  Co.,  53  Pac.  457.  Cited 
in  note,  27  Am.  Dec.  632,  633,  on  this  subject,  collecting  authorities. 
Distinguished  in  Hawes  v.  Contra  Costa  Water  Co.,  5  Sawy.  207, 
298,  F.  C.  6,235,  holding  where  the  court  determines  two  points 
upon  either  of  which  the  decision  might  turn,  the  Judgment  is  au- 
thoritative; Clarke  v.  Figglns,  27  W.  Va.  671,  following  previous 
decisions  without  inquiring  into  the  grounds  for  them. 

.  JTurisdlction. —  The  Supreme  Court  must  take  jurisdiction,  if  it 
should;  It  can  no  more  decline  jurisdiction  which  is  given  than 
usurp  it  if  not  given,  p.  404. 

Cited  in  Chicago  v.  Dey  Co.,  35  Fed.  872,  1  L.  R.  A.  749,  holding 
law  defining  duties  of  railroad  commissioners  in  order  to  pre- 
vent unjust  discrimination,  is  constitutional;  Capital  City  G.  Co. 
V.  Des  Moines,  72  Fed.  838,  taking  jurisdiction;  dissenting  opinion, 
Marks  v.  State,  45  Ala.  43,  majority  holding  the  association  was 
not  authorized  to  award  money  by  lot;  Mayor,  etc.,  of  Mobile  v. 
Dargan,  45  Ala.  318,  holding  provision  in  municipal  charter  in  con- 
flict with  Constitution  adopted  afterwards  is  void;  Bailey  v.  Rail- 
road Co.,  4  Harr.  (Del.)  403,  44  Am.  Dec.  605,  holding  Supreme 
Court  of  State  must  decide  on  the  constitutionality  of  its  laws;  as 
also  in  Bank  of  St.  Marys  v.  State,  12  Ga.  499,  ruling  similarly; 
In  re  Gunn,  50  Kan.  187,  32  Pac.  478,  19  L.  R.  A.  527,  Supreme  Court 
may  review  action  of  house  of  representatives;  Davis,  ex  parte, 
41  Me.  50,  holding  judiciary  must  pronounce  on  the  constitutionality 
of  acts;  Rhodes  v.  Walsh,  55  Minn.  548,  57  N.  W.  213,  23  L.  R.  A. 
635,  on  meaning  of  constitutional  provision.  Cited  to  this  point,  in 
United  States  v.  Kendall,  6  Cr.  C.  C.  277,  F.  C.  15,517,  with  no  special 
application. 


tt  Cohen  t.  Virginia.  6  Wheat.  264-i4i 

Statatory  construction. —  The  phraseology  of  the  eleventh  amend- 
ment to  the  Constitution,  providing  that  judicial  power  "  shall  not 
be  construed  *'  to  extend  to  suits  against  a  State,  Imports  an  ab* 
solute  prohibition,  p.  405. 

Cited  to  this  point  and  similar  phraseology  of  an  act  similarly 
construed  in  Bx  parte  Poulson,  19  Fed.  Cas.  1207;  and  dissenting 
opinion,  Livingston  v.  Story,  11  Pet  397,  9  L.  764. 

A  suit  is  the  prosecution  of  some  demand  in  a  court  of  justice, 
p.  407. 

The  following  citing  cases  affirm  and  variously  apply  this  defini- 
tion: Holmes  v.  Jennison,  14  Pet  624,  10  L.  624,  court  dividing  as 
to  whether  writ  of  habeas  corpus  is  a  suit,  in  a  sense  to  justify 
removal  from  State  to  Federal  court;  Ex  parte  Milligan,  4  Wall. 
113,  18  L.  293,  holding  proceeding  for  writ  of  habeas  corpus  is  a 
••suit;"  King  v.  McLean  A.,  etc.,  64  Fed.  336,  21  U.  S.  App.  481, 
26  L.  B.  A.  789,  petition  for  habeas  corpus,  Is  a  suit;  United  States 
V.  Inlots,  26  Fed.  Cas.  487,  holding  proceeding  by  United  States  to 
condemn  land,  is  a  "  suit;  *'  Appleton  v.  Turnbull,  84  Me.  76,  24  Atl. 
593,  construing  "suit"  in  statute  to  include  any  action  or  bill 
brought  by  a  judgment  creditor  against  a  corporation,  or  by  any 
trustee,  receiver,  etc.;  State  v.  Newell,  13  Mont.  305,  34  Pac.  29, 
holding  that  a  habeas  corpus  proceeding  is  a  special  proceeding  in 
the  nature  of  an  action;  Callen  v.  Ellison,  13  Ohio  St.  453,  82  Am. 
Dec.  449,  holding  trial  court  is  judge  of  whether  suit  was  properly 
commenced;  State  v.  Davis,  12  S.  C.  538,  deciding  that  a  defense 
interposed  to  an  indictment,  depending  for  its  force  upon  the  Con- 
stitution and  laws  of  the  United  States,  is  not  a  ease  arising  under 
them;  In  re  Jenckes,  6  R.  I.  22,  holding  application  to  be  admitted 
to  the  poor  debtor's  oath,  is  a  civil  suit;  Ex  parte  Towles,  48  Tex. 
433,  holding  that  an  ex  parte  proceeding  is  not  a  suit;  In  re  Booth, 
3  Wis.  39,  holding  prosecution  claim  to  a  fugitive  from  labor  is  a 
"  suit;  •'  Porter  v.  Rich,  70  Conn.  259,  39  Atl.  177,  39  L.  R.  A.  300, 
an  Inquest  of  insanity  is  not  an  "  action."  Cited  in  In  re  Kalne,  14 
How.  119»  14  L.  351,  without  special  application. 

Writ  of  error  brings  up  the  record  and  submits  the  judgment 
below  to  a  re-exam  inatlon,  pp.  409,  410. 

This  holding  is  affirmed  and  applied  by  the  following  citing  cases: 
Snydam  v.  Williamson,  20  How.  433,  437,  15  L.  980,  982,  holding 
paper  certified  after  the  writ  was  issued  to  be  no  part  of  the 
record;  Nations  v.  Johnson,  24  How.  205,  16  L.  032,  holding  writ 
of  error  is  a  continuation  of  the  original  litigation;  Pomeroy  v. 
Bank  of  Indiana,  1  WaU.  600.  17  L.  641,  affirming  judgment  where 
case  was  brought  upon  writ  of  error  but  neither  bill  of  exceptions, 
agreed  statement,  nor  special  verdict  was  brought  up;  Rogers  v. 
Burlington.  3  Wall.  661,  18  L.  82,  holding  blU  of  exceptions  is  un^ 
necessary,  where  error  Is  appai*ent  on  face  of  the  record;  New 
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Orleans  R.  Co.  v.  Morgan,  10  Wall.  261,  19  L.  893,  aUowlng  writ 
of  error  where  it  was  called  a  Judgment  In  the  record  and  treated 
as  snch  by  the  court  and  the  parties;  Slaughter-House  Gases,  10 
Wall.  291,  19  L.  920,  holding  writ  of  error  removes  the  record,  and 
suspends  Jurisdiction  of  lower  court;  Insurance  CJo.  v.  Piaggio,  10 
Wall.  380,  21  L.  3.59,  holding  where  all  the  facts  are  apparent  oiv 
the  record,  court  could  modify  the  Judgment;  Atherton  v.  Fowler, 
91  U.  S.  146,  23  L.  206,  holding  a  writ  of  error  acts  on  the  coiii-t 
having  the  record,  not  the  parties;  as  also  in  Kitchen  v.  Randolph,. 
93  U.  fcJ.  87,  23  L.  810;  dissenting  opinion.  Underwood  v.  McVeigh, 
131  U.  S.  120,  122,  App.,  21  L.  953,  954,  court  dismissing  writ  of 
error  because  it  should  have  been  directed  to  the  CJourt  of  Appeal* 
of  the  State;  Dower  v.  Richards,  151  U.  S.  663,  666,  38  L.  307,  308, 
14  S.  Ct.  454,  455,  holding  Supreme  Court  upon  a  writ  of  error  can- 
not review  Judgment  of  State  court  on  question  of  fact;  Hudson 
V.  Parker,  156  U.  S.  286,  39  L.  427,  15  S.  Ct  453,  holding  bail  may 
be  taken  pending  writ  of  error;  In  re  Ghetwood,  165  U.  S.  461,  41 
L.  788,  17  S.  Ct.  392,  holding  Circuit  Court  cannot  prevent  partieff 
applying  for,  or  Supreme  Court  from  granting  a  writ  of  error;  Rick9 
V.  Hall,  4  Port.  180,  holding  writ  of  error  does  not  lie  from  de- 
cision of  court  of  commissioners  of  revenue  and  roads;  Ex  parte 
Knight,  61  Ala.  484,  holding  writ  of  error  may  be  granted  for  error 
of  law  apparent  of  record,  and  when  granted  suspends  Judgment; 
Chlpman  v.  City  of  Waterbury,  59  Conn.  497,  22  Atl.  289,  holding 
writ  of  error  cannot  be  brought  to  the  Supreme  Court  of  a  districtr 
other  than  that  in  which  the  case  was  decided;  State  v.  Costelio, 
61  Conn.  501,  holding  an  appeal  is  not  in  itself  a  criminal  pro- 
ceeding; Carter  v.  Bennett,  5  Fla.  94,  holding  writ  of  error  to  State 
court  operates  as  a  supersedeas;  Ex  parte  Henderson,  6  Fla.  289. 
distinguishing  between  an  appeal  and  a  writ  of  error;  Townsend 
V.    Davis,    1   Ga.   496,   44   Am.   Dec.   676,    holding   no   one  but   a 
party  or  privy  can  bring  a  writ  of  error  to  reverse  a  Judgment; 
State  V.  Jones,  7  Ga.  423,  holding  a  writ  of  error  does  not  lie  In  a 
criminal  case  at  the  instance  of  the  State;  Bryan  v.  Bates,  12  Allen. 
200,   210,   holding   writ  of   error   from   Justice   of   United   Statefr 
Supreme  Court  operates  as  a  supersedeas  in  a  criminal  case  in  which 
final  Judgment  and  sentence  have  been  given;  McLean  t.  Isbell, 
44  Mich.  1^2,  134,  holding  certiorari  to  a  Justice  is  in  the  nature  of 
nn  appeal;  dissenting  opinion,  Day  v.  Holland,  15  Or.  470,  15  Pac. 
858,  as  to  the  effect  of  an  appeal;  Fitzsimmons  v.  Johnson,  90  Tenn. 
426,  17  S.  W.  103,  holding  that  a  writ  of  error  is  not  an  original 
suit:  dissenting  opinion,  Shorey  v.  WyckoflC,  1  Wash  Ter.  352,  ma- 
jority denying  motion  to  amend  precipe  by  assignment  of  erroi*Sr 
where  none  were  assigned  in  lower  court;  Peck  v.  Truesdell,  51 
Pac.  798,  where  suit  is  pending  to  reverse  a  Judgment  declaring 
a  tax  deed  void,  statute   would  not  run  against  the   claim   for 
taxes.    Cited  In  Sedgwick  v.  Dawkins,  16  Fla.  201,  but  not  necessary 
to  the  decision. 
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DIstlngnlBhed  in  Nadenbousch  v.  Sharer,  2  W.  Vax  298,  holding 
A  Bopersedeas  is  In  the  sense  of  the  statute  a  new  suit;  Hughes 
T.  The  Dundee,  etc.,  Co.,  11  Sawy.  550,  560,  28  Fed.  Bep.  44,  45, 
holding  a  writ  of  error  Is  in  the  nature  of  a  new  suit,  and  does 
not  suspend  the  judgment. 

Writ  of  error  from  Supreme  Court  Is  not  a  suit  and  its  issuance 
against  a  State  does  not  violate  the  eleventh  amendment,  prohibit- 
ing suit  against  States,  pp.  405-4121 

Criticised  In  Padelford  v.  Mayor,  etc.,  14  Ga,  409,  as  misconstruing 
the  eleventh  amendment 

Constitutional  law.— No  suit  can  be  commenced  or  prosecuted 
against  the  United  States,  pp.  411,  412. 

Cited  and  applied  in  United  States  v.  Eckford,  6  Wall.  488,  18  L. 
021,  holding  that  defendant  pleading  a  set-off  against  the  United 
States  cannot  have  affirmative  judgment;  Hans  v.  Louisiana,  184 
V.  a  10,  33  L.  848,  10  S.  Ct  508,  holding  State  cannot  be  sued 
in  Circuit  Court  by  one  of  its  own  citizens  without  its  consent; 
Lee  V.  Kaufman,  3  Hughes,  126,  P.  O.  8,191,  holding  courts  have 
cognizance  of  an  action  in  ejectment  against  an  officer  or  agent 
of  the  United  States,  though  the  government  intervenes  to  assist 
such  officer;  Hans  v.  Ix)uisiana,  24  Fed.  68,  holding  a  citizen  can- 
not sue  his  own  State;  Virginia  Coupon  Cases,  25  Fed.  657,  holding 
State  may  withdraw  offer  to  compromise  any  time  before  accept- 
ance by  the  creditor;  Briggs  v.  Light-Boats,  11  Allen,  176,  holding 
Uen  cannot  be  enforced  against  boat  belonging  to  the  United  States. 

Distinguished  In  United  States  v.  Lee,  106  U.  S.  207,  27  L.  177, 
1  S.  Ct  240,  holding  officers  and  agents  of  the  United  States  may 
be  sued,  and  in  deciding  the  lawfulness  of  their  possession  of  the 
property,  the  title  of  the  United  States  may  be  adjudged;  see 
dissenting  opinion,  226,  27  L.  184,  1  S.  Ct  260;  St.  Luke's  Hospital 
V.  Barclay,  3  Blatchf.  264,  F.  O.  12,241,  holding  bill  in  equity  to 
stay  pending  suit  may  be  maintained,  though  court  may  not  have 
jurisdiction  over  the  parties  for  other  relief. 

Powers, of  United  States.— The  United  States  Is  for  many  pur- 
poses a  nation  and  for  all  these  objects  It  is  supreme,  pp.  413,  414. 

The  following  citing  cases  affirm  this  doctrine,  making  various 
appaeations  of  it:  Legal  Tender  Cases,  12  Wall.  533,  20  L.  306, 
holding  legal  tender  laws  constitutional  and  applicable  to  contracts 
made  before  and  after  their  passage;  Claflin  v.  Houseman,  93  U. 
S.  142,  23  L.  840,  holding  under  the  bankrupt  act  assignee  might 
sue  in  State  courts  to  recover  assets,  exclusive  jurisdiction  not 
having  been  given  to  Federal  courts;  The  Chinese  Exclusion  Case, 
130  U.  S.  604,  32  L.  1075,  9  S.  Ct  629,  holding  that  in  relation  to 
foreign  governments  the  United  States  is  a  nation;  dissenting 
opinion.  United  States  v.  E.  C.  Kniglit,  156  U.  S.  20,  39  L.  332.  15 
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8.  Ot.  257,  majority  holding  that  the  creation  of  a  monopoly  bears 
no  direct  relation  to  interstate  or  foreign  commerce,  and  cannot^ 
be  suppressed;  In  re  Debs,  158  U.  S.  579,  89  L.  1101,  15  S.  Ct  904, 
holding  United  States  has  full  power  over  interstate  commerce, 
and  the  transmission  of  malls;  Nashville,  etc.,  Ry.  Co.  v.  Taylor, 
86  Fed.  171,  holding  case  involving  right  of  equalization  removable; 
French  v.  Tumlin,  9  Fed.  Cas.  800,  holding  void  a  provision  in 
State  CJonstltution  that  courts  cannot  enforce  a  debt  the  con- 
sideration of  which  was  a  slave;  The  Parkhill,  18  Fed.  Cas.  1188, 
holding  when,  because  of  war,  its  courts  are  closed,  a  government 
may  enforce  its  authority  in  such  modes  as  are  lawful  in  foreign 
wars;  Warner  v.  Steamer  Uncle  Sam,  9  Cal.  714,  718,  holding  that 
the  United  States  are  supreme  within  constitutional  limits;  Lick  v. 
Faulkner,  25  Oal.  431,  holding  valid  an  act  making  treasuiT  notes 
legal  tender;  In  re  Pearson,  8  Fla.  502,  holding  a  court  can  enforce 
the  attendance  of  its  own  members;  Padelford  v.  Mayor,  etc.,  of 
Savannah,  14  Ga.  510,  as  having  laid  down  the  rule  that  a  State 
can  be  sued;  dissenting  opinion,  Ex  parte  Holman,  28  Iowa,  137,  ma- 
jority holding  State  court  cannot  release,  by  writ  of  habeas  corpus, 
one  held  under  process  of  Federal  courts;  Legal  Tender  Cases,  52 
Pa.  St.  60,  holding  congress  can  make  treasury  note  legal  tender; 
Commonwealth  v.  Railroad  Co.,  62  Pa.  St  292,  1  Am.  Rep.  403, 
holding  tonage  tax  law  constitutional;  Calhoun  v.  Calhoun,  2  S..  C. 
800,  holding  section  of  State  Constitution  declaring  contracts  for 
slaves  void  unconstitutional. 

Contemporaneous  exposition  of  Constitution  relied  on,  in  constru- 
ing its  provisions,  p.  420. 

The  following  citing  cases  rely  upon  this  precedent:  Cooley  y. 
Board  of  Wardens,  etc.,  12  How.  315,  13  L.  1003,  holding  State  law 
constitutional,  providing  for  forfeiture  of  half-pilot  fees  by  vessel 
neglecting  to  take  a  pilot;  dissenting  opinion  of  Curtis,  J.,  In 
Dred  Scott  v.  Sandford,  19  How.  616,  15  L.  788,  majority  holding 
act  forbidding  master  from  taking  slaves  to  a  territory  unconsti- 
tutional; Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  733,  28  L.  1138, 
5  S.  Ct.  741,  holding  act  passed  by  the  first  legislature,  in^  executing 
a  constitutional  power,  is  a  contemporary  exposition,  entitled  to 
much  weight;  The  Laura,  114  U.  S.  416,  29  L.  148,  5  S.  Ct  883, 
holding  that  the  granting  of  remissions  of  penalties  by  officers  other 
than  president,  is  not  an  invasion  of  the  pardoning  power;  AuCF- 
mordt  V.  Hedden,  137  U.  S.  329,  34  L.  680,  11  S.  Ct.  109,  determining 
the  conclusive  eCFect  of  appraisal  of  dutiable  goods;  McElvain  v. 
Mudd,  44  Ala.  54,  4  Am.  Rep.  110,  holding  act  relating  to  fugitives 
from  labor  constitutional;  Warner  v.  Steamer  Uncle  Sam,  9  Cal. 
722,  723,  holding  Supreme  Court  ot  United  States  has  appellate 
jurisdiction  over  State  courts;  People  v.  Lowenthal,  93  111.  200.  con- 
struing State  Constitution;  People  v.  Thompson,  155  111.  485,  40  N.  B. 
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817,  sustaining  validity  of  statute;  Board  of  Gomrs.  v.  Bunting. 
Ill  Ind.  145,  12  N.  E.  161,  holding  practical  construction  of  stat- 
ute equivalent  to  positive  law;  as  also  in  State  v.  Harrison,  116  Ind. 
808,  10  N.  E.  150,  and  Bd.  of  Gomrs.  v.  Gwin,  136  Ind.  572,  36  N.  E. 
241,  22  L.  R.  A.  409,  holding  same;  Hovey  v.  State,  119  Ind.  388,  21 
N.  E.  890,  holding  practical  exposition  of  Gonstitution  of  controlling 
force;  dissenting  opinion,  Grlswold  v.  Hepburn,  2  Duv.  (Ky.)  55, 
majority  holding  congress  cannot  make  treasury  notes  legal  tender; 
Harrison  v.  Commonwealth,  83  Ky.  171,  holding  practical  con- 
Btruction  of  a  statute  controlling;  as  also  in  Trustees  of  G.  G.  G., 
etc.  V.  Manning,  72  Md.  130,  19  Atl.  603,  to  same  eCTect;  Winchester 
T.  Glazier,  152  Mass.  323,  construing  partnership  articles;  Detroit 
Ry.  Go.  V.  Mills.  85  Mich.  647,  48  N.  W.  1009,  following  practical 
construction  of  a  statute;  likewise  In  Franklin  v.  Kelley,  2  Neb. 
88;  State  v.  Holcomb,  46  Neb.  94,  64  N.  W.  439,  holding  that  con- 
temporaneous exposition  in  doubtful  cases  is  conclusive;  Metro- 
politan Bank  v.  Van  Dyck,  27  N.  Y.  427,  holding  congress  can  make 
treasury  notes  legal  tender;  People  v.  Garr,  100  N.  Y.  243,  3  N.  B. 
85,  53  Am.  Rep.  165,  holding  that  legislative  action,  so  closely  follow- 
ing the  adoption  of  constitutional  provision,  is  entitled  to  great 
weight  in  construing  such  provision;  Tillman  v.  Gocke,  9  Baxt. 
461,  construing  legislative  powers;  dissenting  opinion,  Trout,  etc.. 
Club  Y.  Mather,  68  V t.  354,  35  Atl.  329,  33  L.  R.  A.  574,  as  to  "  boat- 
able  waters; "  Bridges  v.  Shallcross,  6  W.  Ya.  576,  and  France  v. 
Connor,  3  Wyo.  463,  27  Pac.  576,  construing  statutes.  See  also  note 
v"n  this  point  in  13  Am.  St  Rep.  145.  Cited,  arguendo,  in  Prigg  v. 
Pennsylvania,  16  Pet  621,  10  L.  1091;  Ex  parte  Gfst,  26  Ala.  164. 

Distinguished  in  State  v.  Wrightson,  56  N.  J.  L.  209,  210,  28  Atl. 
66,  22  li.  R.  A.  559,  holding  contemporaneous  construction  will  not 
abrogate  the  plain  letter  of  a  law. 

Dlctrict  of  Columbia. —  Congress  has  powor  to  exercise  exclu- 
sive legislation  over  District  of  Columbia,  p.  424. 

Cited  to  this  point  in  Mattingly  v.  District  of  Columbia,  97  U.  S. 
600,  24  L.  1099,  holding  congress  may  confirm  the  proceedings  of  a 
board  in  the  District. 

Congress  has  power  to  legislate  exclusively  over  territory  ceded 
to  United  States,  p.  428. 

Rule  applied  in  United  States  v.  Ames,  1  Wood  &  M.  85,  F.  C. 
14,441,  holding  State  laws  cannot  be  permitted  to  embarrass  the 
object  of  the  cession;  United  States  v.  Baum,  74  B'ed.  45,  holding 
Federal  courts  can  punish  crime  committed  in  a  territory  since 
admitted  as  a  State;  Grether  v.  Wright  75  Fed.  757,  758,  43  U.  S. 
App.  770,  holding  congress  has  power  to  exempt  bonds  of  District 
of  Columbia  from  State  or  municipal  taxes;  United  States  v. 
Greiner,  26  Fed.  Gas.  39,  40.  holding  the  taking  of  a  fort  in  Georgia* 
which  had  been  ceded  to  the  United  States,  to  be  treason. 
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Act  of  congress  should  not  be  so  construed  as  to  interfere  with 
the  penal  laws  of  a  State,  unless  its  language  renders  such  con- 
struction inevitable,  p.  443. 

Cited  and  applied  in  Commonwealth  v.  Holbrook,  10  Allen,  203, 
holding  payment  of  license  fee  to  United  States,  does  not  authorize 
sale  of  liquor  in  a  State,  In  violation  of  its  domestic  laws;  Lacey  v. 
Palmer,  93  Va.  169,  57  Am.  St.  Rep.  802,  24  S.  B.  932.  31  L.  R.  A.  826, 
holding  State  can  pass  law  forbidding  betting,  though  race  is  to  be 
in  another  State. 

Charter  of  city  of  Washington  did  not  authorize  the  corporation 
to  force  the  sale  of  lottery  tickets  in  States  whose  laws  prohibit  such 
sales,  p.  443-446. 

Miscellaneous  citations.— Citation  in  Ex  parte  Crane,  5  Pet  206, 
8  L.  98,  and  Commonwealth  v.  Casey,  12  Allen,  220,  as  to  argument 
of  counsel.  Cited  but  apparently  to  no  particular  point  decided,  in 
Bains  V.  The  Schooner  James,  1  Bald.  561,  F.  C.  756;  Perry  Mfg. 
Co.  V.  Brown,  2  Wood.  &  M.  456,  F.  C.  11,015;  Poole  v.  Nixon,  9  Pet 
App.  771,  19  Fed.  Cas.  993,  9  L.  305;  Tllton  v.  Railroad  Co.,  35  La. 
Ann.  1068;  Bledsoe  v.  Railroad  Co.,  40  Tex.  564,  569;  Horner  v. 
United  States,  147  U.  S.  462,  37  L.  242,  13  S.  Ct.  414;  Draper  v. 
Gorman,  8  Leigh  (Va.),  634;  Texas  v.  Lewis,  12  Fed.  5;  In  re  Brink- 
man,  7  Bank.  Reg.  426,  4  Fed.  Cas.  147;  Ex  parte  Andrews,  40  Ala. 
657;  Delafield  v.  Illinois,  2  Hill,  169,  171;  Arapahoe  Co.  v.  Raihroad 
Co.,  4  Dill.  280,  F.  C.  502,  and  Ex  parte  Crane,  5  Pet  222,  8  L.  104. 
Cited  erroneously  in  Connoley  v.  Cheesborough,  21  Ala.  168,  and 
Broadwell  v.  Swigert  7  B.  Mon.  42.  Cited  In  Worcester  v. 
Georgia,  6  Pet.  566,  8  L.  503,  as  an  instance  of  where  records  of 
State  courts  were  certified  by  the  court;  Trust  Co.  v.  Maquillan, 
8  DilL  380,  F.  C.  4,668,  as  illustrating  tendency  of  State  courts  to 
cripple  Federal  Jurisdiction;  People  v.  Taylor,  3  Den.  94,  as  to  what 
is  a  sufficient  description  in  indictment  for  selling  lottery  tickets; 
Wheeling  v.  Mayor,  1  Hughes,  98,  F.  C.  17,502,  to  point  that  cor- 
porations have  the  powers  expressly  granted,  and  those  necessary 
to  carry  these  into  effect;  Talcott  v.  Pine  Grove,  1  Flipp.  156,  F.  O. 
13,735,  to  point  that  citizen  has  a  right  to  rely  upon  the  action  of  the 
sovereignty. 

6  Wheat  448-450,  6  L.  302.  GIBBONS  v.  OGDBN. 

Final  decree. —  A  decree  of  highest  State  court,  affirming  order 
refusing  to  dissolve  an  injunction,  is  not  a  final  decree  from  which 
an  appeal  lies  to  Supreme  Court,  p.  449. 

Cited  and  applied  in  The  Palmyra,  10  Wheat.  504,  6  L.  376,  hold- 
ing decree  of  restitution  is  not  final,  when  damages  are  unas- 
certained; Verden  v.  Coleman,  18  How.  86,  15  L.  272,  under  facts 
similar  to  main  case;  The  Nacoohee,  etc.,  Co.  v.  Davis.  40  Ga.  318, 
holding  that  granting  or  refusing  injunction  In  pending  cause,  is 
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not  a  final  Judgment;  Binggold's  Case,  1  Bland  Gh.  17,  holding  there 
can  only  be  an  appeal  from  a  final  decree.  See  also  note  to  Wil- 
liams T.  Field,  60  Am.  Dec.  433,  that  an  injunction  pendente  lite  is 
not  a  final  decree. 

Distinguished  in  Poole  v.  Nixon,  9  Pet  Appx.  770,  19  Fed.  Gas. 
1000,  holding  Circuit  Court  has  cognizance  of  a  bill  of  review,  after 
an  appeal  to  the  Supreme  Court,  if  it  is  brought  on  newly-discovered 
evidence. 

Miscellaneous.— Erroneously  cited  in  Stoutenburgh  v.  Hennick, 
129  U.  S.  150,  32  L.  640,  9  S.  Ct.  258. 

6  Wheat  450-452,  5  L.  302,  SULLIVAN  v.  FULTON  STEAMBOAT 
CO. 

Jurisdiction.— Jurisdictional  facts  must  appear  on  the  record, 
p.  451. 

Cited  and  applied  in  dissenting  opinion,  Marshall  v.  Baltimore  & 
O.  R  R.  Co.,  16  How.  340,  348,  350,  14  L.  964,  968,  969,  majority 
holding  that  an  averment  that  defendants  are  a  Maryland  corpo- 
ration, will  give  jurisdiction;  dissenting  opinion,  Dodge  v.  Woolsey, 
18  How.  364,  15  L.  415,  majority  holding  stoclcholder,  being  resident 
of  another  State,  may  file  his  bill  against  banlc  in  Federal  court; 
dissenting  opinion,  Dred  Scott  v.  Sandford,  19  How.  473,  15  L. 
728,  majority  holding  Circuit  Court  has  not  jurisdiction  of  suit 
brought  by  a  free  negro,  since  he  is  not  a  citizen;  Special  opinion  of 
Daniel,  J.,  in  Philadelphia,  etc.,  R.  R.  Co.  v.  Quigley,  21  How.  216, 
16  L.  78,  deciding  that  under  general  issue,  no  question  could  be 
raised  as  to  the  capacity  of  parties  to  sue;  Homthall  v.  The  Col- 
lector, 9  WalL  565,  19  L.  562,  holding  suit  could  not  be  maintained 
where  jurisdictional  facts  were  not  averred;  Mall  Co.  v.  Flanders, 
12  Wall.  135,  20  L.  251,  dismissing  bill  where  both  parties  were 
citizens  of  same  State;  Grace  v.  Insurance  Co.,  109  U.  S.  283, 
284,  27  L.  934,  935,  3  S.  Ct  210,  211,  holding  an  averment  that 
parties  reside  in,  or  that  a  firm  does  business  in,  or  is  "  of  "  a  partic- 
ular State,  is  insufflcient  to  show  citizenship;  Chapman  v.  Barney, 
129  U.  S.  681,  32  L.  801,  9  S.  Ct  427,  holding  jurisdictional  facts 
must  clearly  appear  in  the  record;  Shaw  v.  Mining  Co.,  145  U.  S. 
451,  36  L.  772,  12  S.  Ct.  938,  holding  a  corporation  incorporated  in 
one  State  cannot  be  compelled  to  answer  in  a  Circuit  Court  held 
in  another  State;  The  Fideliter,  1  Abb.  (U.  S.)  579,  1  Sawy.  156,  F. 
€.  4,755,  holding  District  Court  had  no  jurisdiction,  where  it  did 
not  appear  that  seizure  was  prior  to  the  commencement  of  the 
action;  Spelgle  v.  Meredith,  4  Biss.  126,  F.  C.  13,227,  holding  bill 
must  allege  jurisdictional  facts;  as  also  in  Donaldson  v.  Hazen, 
Hemp.  424,  F.  C.  3,984;  United  States  v.  Woolsey,  28  Fed.  Cas.  767, 
and  Blair  v.  Manufacturing  Co.  7  Neb.  154,  all  to  same  effect:  Mer- 
rill V.  Jones,  8  Port.  557,  holding  consent  of  parties  cannot  confer 
jurisdiction  not  possessed.  Cited,  arguendo,  in  Parichurst  v.  Kins- 
man, 8  Wood.  &  M.  174,  F.  C.  10,761. 
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6  Wlieat  452,  453,  5  L.  803.  THE  JONQUILLH. 

Admiralty  suit  will  be  dismissed,  where  appeal  has  not  been 
prosecuted,  upon  certificate  to  that  effect  from  court  below,  p.  452. 

No  citations. 

6  Wheat  453-475,  5  L.  303,  HUGHES  v.  BLAKE. 

Equity  pleading.—  Positive  denial  in  answer  of  matter  in  bill 
must  be  overcome  by  more  testimony  than  that  of  one  witness,  and 
this  applies  to  answer  in  support  of  a  plea,  p.  468. 

Rule  applied  in  Tobey  v.  Leonards,  2  Wall.  430,  17  L.  845,  hold- 
ing evidence  sufi[icient  to  overcome  answer;  Voorhees  v.  Bonesteel, 
16  Wall.  30,  21  L.  271,  where  evidence  was  insufficient;  as  also  in 
Godden  v.  Kimmell,  99  U.  S.  206,  25  L.  433;  Monroe  O.  Go.  v. 
Becker,  147  U.  S.  54,  37  L.  76.  13  S.  Ct  220;  Clark  v.  Hackett.  1 
Cliff.  278,  F.  C.  2,823;  Delano  v.  Winsor,  1  Cliff.  506,  F.  O.  3,754; 
Tobey  v.  Leonard,  2  Cliff.  51,  F.  O.  14,067,  all  holding  evidence  In- 
sufficient; Parker  v.  PhetteplacQ,  2  Cliff.  79,  F.  C.  10,746;  Hayward 
V.  Bank,  4  Cliff.  296,  F.  O.  6,273,  and  Gilman  v.  Libbey,  4  Cliff.  459, 
F.  C.  5,445,  holding  evidence  insufficient  to  overcome  answer;  as 
also  in  Miles  v.  Miles,  32  N.  H.  166,  64  Am.  Dec.  367;  Bellows  v. 
Stone,  18  N.  H.  472,  holding  matter  in  answer,  whether  affirmative 
or  negative,  if  responsive  to  the  bill,  must  be  so  overcoma  Cited 
approvingly  in  Scammon  v.  Cole,  3  Cliff.  479,  F.  C.  12,432,  put 
decision  on  other  grounds.  Cited  in  the  following  cases  to  the  point 
that  answer  is  not  evidence  as  to  matter  not  set  up  in  the  bill: 
Boone  v.  Chiles,  10  Pet  209,  211,  9  L.  399,  refusing  to  admit  deed 
not  referred  to  In  answer;  Tllghman  v.  Tilghman,  Bald.  491,  495* 
F.  G.  14,045,  holding  a  party  must  rely  on  case  stated  in  his  bill  or 
answer;  Byers  v.  Fowler,  12  Ark.  286,  288,  54  Am.  Dec.  287,  289, 
holding,  where  answer  failed  to  aver  want  of  notice  of  fraud,  he 
could  not  sustain  his  title;  Brown  v.  Welch,  18  111.  346,  68  Am.  Dec. 
550,  holding  one  defending  against  a  previous  unrecorded  equitable 
title  must  prove  payment  of  purchase  money;  Heatherly  v.  Hadley, 
4  Gr.  19,  holding  proof  cannot  aid  an  allegation  of  service. 

Distinguished  in  Hutson  v.  Jordan,  1  Ware,  388,  F.  G.  6,959,  ( 
holding  there  is  no  such  rule  in  admiralty;  Barraque  v.  Slter,  9  Ark. 
550,  holding,  where  answer  gives  a  circumstantial  account  incon- 
sistent with  its  denial,  testimony  of  a  single  witness  is  sufficient; 
Wright  V.  Cornelius,  10  Mo.  186,  holding  declarations  of  one  not  a 
proper  party  is  not  evidence  against  the  other  defendant;  Busby  v. 
Littlefield,  33  N.  H.  85,  where  answer  set  up  affirmative  allegations. 

Equity  pleading.— A  replication  to  a  plea  admits  its  sufficiency 
in  point  of  law,  p.  472. 

Cited  in  Rhode  Island  v.  Massachusetts,  14  Pet  257,  10  L.  445, 
applying  the  rule  to  similar  facts;  also  Myers  v.  Dorr,  13  Blatchf. 
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28,  F.  C.  9,988,  and  Cottle  v.  Krementy,  25  Fed.  495,  ruling  similarly; 
National,  etc.,  Co.  v.  Beam  Co.,  83  Fed.  29,  l)olding  proper  office  of 
plea  is  to  interpose  some  conclnsive  defense  so  snit  may  be  de* 
termined  without  a  hearing  on  the  merits;  Reissner  y.  Anness,  20 
Fed.  Cas.  513,  holding  if  replication  is  found  true  in  fact,  bill  is 
dismissed  as  a  matter  of  course;  Denver  v.  Lobenstein,  3  Colo.  219, 
holding  same  where  plea  was  res  adjudicata;  Rouskulp  y.  Kersch- 
ner,  49  Md.  522,  but  plaintiff  may  controyert  its  truth;  Bassett  y. 
Company,  43  N.  H.  253,  discussing  rules  applicable  to  pleas  in  equity; 
Hartman  y.  Evans,  38  W.  Va.  672,  18  S.  E.  811,  holding,  after 
replication  is  filed,  exceptions  to  answer  are  treated  as  abandoned; 
Ely  y.  Wilcox,  20  Wis.  528,  91  Am.  Dec.  438,  dismissing  bill,  though 
plea  replied  to  was  bad,  on  proof  of  facts  as  pleaded. 

Distinguished  in  Farley  v.  Kittson,  120  U.  S.  314,  30  L.  688,  7  S. 
Ot.  539,  holding  at  the  hearing  upon  plea  and  replication  no  fact  is 
in  Issue  but  the  trutb  of  the  matter  pleaded;  also  Pearce  y.  Rice,  142 
U.  S.  41,  35  li.  930,  12  S.  Ct.  135;  Horn  v.  Detroit,  etc.,  Co.,  150  U. 
S.  625,  37  L.  1203,  14  S.  Ct  218;  United  States  v.  Land  Co.,  148  U.  S. 
40,  37  L.  359,  13  S.  Ct  4(>1,  holding  defendant  may  set  up  some 
special  matter  by  plea  and  thus  defeat  recovery;  Green  v.  BoguOr 
158  U.  S.  500,  39  L.  1069,  15  S.  Ct  983,  holding  plaintiff  may  prop- 
erly ask  court  to  review  decree  of  court  below,  sustaining  the  suffl* 
dency  of  defendant's  pleas;  Matthews  v.  Manufacturing  Co.,  18 
Blatchf.  85,  87,  2  Fed.  233,  234,  overruling  plea  where  it  merely 
denied  an  averment  in  the  bill;  Seebold  y.  Lockner,  30  Md.  137, 
holding  upon  record  as  amended  it  was  necessary  for  appellate 
court  to  decide  whether  the  pendency  of  prior  suit  was  a  bar; 
Swayze  v.  Swayze,  37  N.  J.  Bq.  186,  holding  rule  not  applicable  to 
negative  pleas;  Greene  v.  Harris,  9  R.  I.  409,  allowing  party  to 
withdraw  replication,  in  order  to  question  the  sufficiency  of  the 
plea.    See  also  Greene  v.  Harris,  11  R.  I.  33. 

6  Wheat  475-481,  5  L.  309,  BARTLE  v.  COLEMAN. 

Bail.—  By  Virginia  law  defendant  may  enter  special  bail  and 
defend  the  suit,  at  any  time  before  final  judgment,  but  if  he  appears  i 
and  pleads,  or  confesses,  without  giving  special  bail,  the  appearance 
bail  is  discharged,  p.  478. 

Cited  in  Gilliam  v.  Allen,  4  Rand.  502,  holding  clerk  cannot,  of 
his  own  motion,  receive  special  bail. 

Joint  Judgment.—  If  erroneous  as  to  one,  must  be  reversed  as  to 
the  other,  p.  481. 

Cited  to  this  point  and  applied  in  Hamilton  v.  Knight,  1  Blackf« 
(Ind.)  26,  holding,  if  affidavit  against  two  joint  debtors  be  Insuffi- 
.dent  as  to  one,  it  will  not  authorize  an  attachment  of  the  property 
•f  both. 
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d  Wheat  481-«14,  5  L.  311,  PREVOST  y.  GRATZ. 

Trusts.— To  establish  existence  of  trust  onus  probandl  is  on  one 
allc^ng  it,  p.  494. 

Cited  an'X  applied  in  Hopkins  v.  Grimshaw,  165  U.  &  352,  41  L. 
742,  17  S.  Ct  404,  and  Troll  ▼.  Carter,  15  W.  Va.  583,  holding 
evidence  insufficient  to  establish  a  trust;  Walker  v.  Carrington, 
74  IlL  453,  holding,  after  lapse  of  time,  the  most  clear  and  satis- 
factory proof  is  required  to  prove  fraud;  Rochester  v.  Levering, 
104  Ind.  570,  4  N.  E.  206,  holding  that  defendant  need  only  make 
It  certain  to  a  common  intent  that  price  was  fair,  since  so  many 
years  had  elapsed;  Harris  v.  Bratton,  34  S.  G.  207,  13  S.  E.  450, 
holding  lapse  of  time  should  be  considered  in  determining  existence 
of  a  trust. 

Agent  acquiring  property  through  defect  in  title  of  principal  hoMs 
as  trustee  for  him,  p.  496. 

Rule  applied  in  Michoud  v.  Girod,  4  How.  555,  11  L.  1099,  holding 
Agent  or  trustee  cannot  purchase  at  his  own  sale;  White  v.  Ward. 
^  Ark.  447,  holding  any  benefit  derived  from  such  a  purchase 
Inures  to  the  benefit  of  the  cestui  que  trust;  Arnold  v.  Cord,  16 
Ind.  178,  holding  if  one  verbally  agreeing  to  bid  in  land  for  an- 
other at  a  sheriff's  sale,  takes  title  in  his  own  name,  he  will  be 
decreed  a  trustee;  MacGregor  v.  Gardner,  14  Iowa,  337,  treating 
as  void  conveyance  by  agent  without  consideration  so  he  might 
acquire  title  himself;  Sypher  v.  McHenry,  18  Iowa,  239,  setting 
aside  sale  where  trustee  was  interested  in  the  purchase;  CoflTee  v. 
Ruffin,  4  Cold.  512,  upholding  purchase  by  trustee  of  trust  property 
where  transaction  was  sbown  to  be  fair;  Lamar  v.  Hale,  79  Va. 
158,  holding  partners  can  acquire  partnership  property  only  for 
benefit  of  the  firm. 

Limitation  of  suit— Where  fraud  is  concealed,  lapse  of  time  is 
no  bar  to  enforcement  of  a  trust,  p.  497. 

Cited  appi-oviugly  in  Michoud  v.  Girod,  4  How.  561.  11  L.  1102, 
holding  that  within  what  time  a  constructive  trust  will  be  barred 
depends  upon  the  circumstances  of  the  case;  Mclntire  v.  Pryor, 
173  XJ.  S.  55,  holding  gross  fraud  did  away  with  defense  of  Uiches; 
Phllippi  V.  Philippe,  115  U.  S.  157,  29  L.  340,  5  a  Ot.  1184;  Kirby 
▼.  Railroad  Co.,  120  U.  S.  136,  30  L.  572,  7  S.  Ct  433,  and  Dugan  v. 
O'Donnell,  68  Fed.  989,  all  holding  time  runs  from  when  fraud 
was  or  should  have  been  discovered;  Baker  v.  Whiting,  3  Sumn:. 
486,  F.  C.  787,  applying  rule  where  trust  was  not  repudiated; 
Naddo  V.  Bardon,  47  Fed.  789  (see  51  Fed.  498,  4  U.  S.  App.  642); 
Morrill  V.  Monti  cello,  66  Fed.  166,  and  Hayden  v.  Thompson,  71 
Fed.  69,  36  U.  S.  App.  361,  holding  implied  trust  barred  by  lapse 
of  time  unless  there  had  been  a  concealment  of  the  cause  of  action; 
Snyder  v.  McComb,  39  Fed.  298,  holding  express  ti-ust  not  barred 
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by  lapse  of  time;  Kelley  v.  Boettcher,  85  Fed.  63,  66  TJ.  S.  A  pp.  876, 
holding  no  time  runs  as  long  as  a  fraud  is  concealed;  Bunnel  v. 
Btoddard,  4  Fed.  Gas.  683,  holding  time  not  a  bar  to  fraud  of 
tmstee;  McKncely  v.  Terry,  61  Ark.  543,  33  S.  W.  S57,  holding  action 
not  barred,  where  defendant  was  guilty  of  fraud;  Farwell  t< 
Telegraph  Co.,  161  111.  596,  44  N.  £.  914,  holding  time  does  not 
run  until  discovery  of  fraud;  Pratt  v.  Thornton,  28  Me.  3C2,  48  .\m. 
Dec  496,  holding  the  trust  could  not  be  baiTed;  McDowell  v.  Gold- 
smith, 2  Md.  Ch.  390,  holding  statute  of  limitations  runs  from 
time  of  discovery  of  fraud  or  mistake;  Manaudas  v.  Mann,  22  Or^ 
531,  30  Pac.  424,  holding  statute  of  limitations  has  no  application 
to  an  express  trust;  Wood  v.  Fox,  8  Utah,  401,  32  Pac.  .•52,  holding 
time  started  to  run  from  disavowal  of  trust  Approved  in  Johnston 
T.  Smith,  21  Tex.  730,  putting  decision  on  other  grounds.  Cited  In 
valuable  notes,  12  Am.  Dec.  373,  99  Am.  Dec.  389,  2  Am.  St  Rep.  799, 
801,  on  this  subject,  authorities  being  collected.  Cited  approvingly 
in  Robinson  v.  Hook,  4  Mason,  153,  F.  O.  11,956,  placing  decision 
on  other  grounds. 

Distinguished  in  Badger  v.  Badger,  2  Wall.  92,  17  L.  838,  refusing 
to  give  relief  where  the  trust  was  not  clearly  established,  nor  the 
facts  shown  to  have  been  fraudulently  concealed;  Clarke  v.  Bcor- 
man,  18  Wall.  506,  21  L.  907,  where  there  was  no  intentional  fraud 
on  part  of  trustee;  Speidel  v.  Henrlcl,  120  U.  S.  386,  'AO  li.  719,  7 
S.  Ct  611,  and  Bruner  v.  Finley,  187  Pa.  St  406,  41  Atl.  340,  holding 
this  rule  not  applicable  where  trust  had  been  openly  disavowed; 
De  Mares  v.  Gilpin,  15  Colo.  83,  24  Pac.  570,  holding  time  runs  in 
resulting  trust  from  when  fraud  should  have  been  discovered; 
Humbert  v.  Trinity  Church,  24  Wend.  617,  holding  fraud  is  no 
excuse  for  negligence  in  bringing  action. 

Limitation  of  suit  in  equity.— By  analogy  to  rule  of  law,  lapse  of 
time  raises  presumption  of  extinguishment  of  a  trust,  payment  of 
debt  or  surrender  of  deed,  p.  504. 

Cited  to  this  point  and  applied  by  the  following  cases:  Piatt  v« 
Vattier,  9  Pet  417,  9  L.  178;  Bowman  v.  Wathen,  1  How.  194,  11 
L.  99,  and  Badger  v.  Badger,  2  Cliff.  155,  F.  G.  718,  holding  various 
actions  barred  on  this  ground;  Fisher  v.  Boody,  1  Curt  219,  F.  G. 
4,814,  refusing  to  rescind  a  deed,  where  plaintiff  was  guilty  of 
laches;  Bowman  v.  Wathen,  2  McLean,  396,  F.  G.  1,740,  holding 
claim  barred;  Ferson  v.  Sanger,  1  Wood.  &  M.  148,  F.  G.  4,752, 
holding  long  occupation,  without  complaint,  should  bar  relief  for 
mistake;  Hinchman  v.  Kelley,  54  Fed.  66,  7  U.  S.  App.  481,  refusing 
to  enforce  a  trust  because  of  laches;  Duncan  v.  Williams,  89  Ala. 
349,  7  So.  418,  holding,  after  lapse  of  time,  court  will  presume 
almost  any  fact  to  sustain  decree;  James  v.  James,  41  Ark.  305, 
refnsing  to  enforce  resulting  trust;  Perkins  v.  Cartmell,  4  Harr.  280^ 
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42  Am.  Dec.  761,  holding  trust  extinguished;  Akins  v.  Hill,  7  Ga. 
579,  holding  bill  barred;  Carpenter  v.  Carpenter,  70  111.  465,  re- 
fusing to  enforce  a  State  claim;  McDearmon  v.  Bumham,  158  111.  63, 
41  N.  E.  1097,  holding  right  to  redeem  from  foreclosure  sale  barred 
by  laches;  Reynolds  v.  Sumner,  126  111.  71,  9  Am.  St.  Rep.  528,  18 
N.  B.  337,  1  L.  R.  A.  330,  lapse  of  time  only  one  of  many  circum- 
stances from  which  conclusion  of  laches  may  be  drawn;  Valentine  v. 
Wysor,  123  Ind.  59,  23  N.  B.  1080,  7  L.  R.  A.  796,  and  n.,  refusing  to 
Dpen  up  account,  though  there  was  irregularity;  Salmon  v.  Clagett, 
3  Bland  Ch.  142,  holding  defendant  may  have  the  benefit  of  the 
presumption  arising  from  lapse  of  time,  though  not  mentioned  in  his 
pleading;  Steiger  v.  Hillen,  5  Gill  &  J.  130,  rejecting  claim  of 
widow  for  damages  against  alienee  of  husband;  Gregg  v.  Gregg, 
15  N.  H.  198,  refusing  to  make  guardian  account;  Star  key  v.  Fox, 
52  N.  J.  Eq.  708,  29  Atl.  215,  refusing  to  grant  relief;  Jackson  v. 
Schauber,  7  Cow.  199  (reversed,  2  Wend.  47),  holding  mortgage  on 
which  no  interest  has  been  paid  for  years,  will  not  bar  ejectment 
by  mortgagor;  Clark  v.  Potter,  32  Ohio  St.  59,  and  Bargamin  v. 
Clarke,  20  Gratt.  551,  holding  equity  of  redemption  barred;  White 
V.  Loring,  24  Pick.  322,  and  Townsend  v.  Downer,  32  Vt.  206,  hold- 
ing grant  may  be  presumed  from  long  possession;  Houston  v. 
Matthews,  1  Yerg.  121,  presuming  location  of  boundary.  Cited  in 
Beard  v.  Smith,  6  T.  B.  Mon.  491,  discussing  reason  ror  and  uni- 
versality of  laws  of  limitations.  Approved  in  Ambler  v.  Warwick, 
1  Leigh  (Va.),  194,  but  not  necessary  to  decision.  Cited  notes  in  11 
Wheat  318,  6  L.  485,  54  Am.  Dec.  130,  99  Am.  Dec.  389,  393,  on  this 
subject,  collecting  authorities. 

Distinguished  in  James  v.  Atlantic  D.  Co.,  3  Cliff.  621,  P.  O. 
7,177,  refusing  to  apply  rule  in  case  of  trust;  Blake  v.  Ward,  20  Ohio, 
242,  holding  that  no  conveyances  could  be  presumed  in  that  case; 
Paschall  v.  Hinderer,  28  Ohio  St  578,  579,  581,  holding  claim  not 
a  stale  one. 

Miscellaneous.—  Cited  erroneously  in  Kennedy  v.  Kennedy,  2  Ala. 
588.  Cited  in  Pipes  v.  Hardesty,  9  La.  Ann.  153,  61  Am.  Dec.  203, 
and  37  Am.  Rep.  263,  to  point  that  alterations  are  presumed  to  have 
been  made  after  the  execution  and  delivery  of  a  deed;  in  MaglU  ▼. 
Brown,  16  Fed.  Cas.  420,  to  point  that  a  known  usage  forms  the 
law  of  the  case  and  controls  statutes  and  common  law. 

6  Wheat  514-519,  5  L.  319,  BOWIE  v.  HENDERSON. 

Bankruptcy.—  Under  District  of  Columbia  bankruptcy  act  of  1803, 
an  insolvent  is  not  a  trustee  for  creditors  in  respect  to  his  future 
property,  p.  518. 

Distinguished  in  In  re  Eldridge,  2  Hughes,  262,  F.  O.  4,331,  12 
Bank.  Reg.  546,  holding  assignee  as  to  property  in  his  hands  is  a 
trustee  for  creditors. 
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Statute  of  limitations.— Recording  a  demand  in  an  Insolvent's 
•chednle  of  debts,  Is  sufficient  aclcnowledgment  of  the  debt  to  take 
It  out  of  the  statute,  p.  519. 

Cited  and  rule  applied  In  In  re  Eldridge,  2  Hughes,  258,  F.  C.  4,331, 
12  Bank.  Reg.  342,  holding  filing  of  petition  by  bankrupt  will  bar 
statute;  Denny  v.  Henderson,  2  Or.  0.  C.  121,  F.  O.  3,806,  holding 
discharge  of  insolvent  does  not  stop  statute. 

6  Wheat   519,   520,   5   L.   320,    SPRING   v.    SOUTH    CAROLINA 
INS.  CO. 

Equity  practice.— The  res  in  litigation  may  be  sold  by  order  of 
the  court  and  proceeds  Invested,  notwithstanding  pendency  of 
appeal,  p.  520. 

Cited  and  applied  in  May  v.  Printup,  59  Ga.  135,  holding,  where 
the  proceeding  is  against  property,  court  may  preserve  it  by  inter- 
locutory orders,  during  and  after  appeal;  Latimer  v.  Hanson,  1 
Bland  Ch.  56,  holding  court  may  order  trustee  to  invest  proceeds  of 
a  sale,  and,  if  he  fails  or  refuses,  may  hold  him  for  compound  in- 
terest; Williams'  Case,  3  Bland  Ch.  217,  holding  trustee  could  be 
ordered  to  rent  estate;  Moran  v.  Johnston,  26  Gratt  110,  holding 
pending  appeal,  receiver  may  be  appointed  to  rent  property;  like- 
wise in  Beard  v.  Arbuckle,  19  W.  Va.  148,  notwithstanding  case  is 
pending  upon  a  supersedeas. 

6  Wheat.  520-528,  5  L.  321,  UNITED  STATES  v.  SIX  PACKAGES 
OF  GOODS. 

Customs  duties.— Making  correct  post  entry  does  not  bar  for- 
feiture for  prloi  fraudulent  entry  under  act  of  1799,  p.  523. 

Cited  erroneously  In  Our  House  v.  State,  4  G.  Greene,  175. 

6  Wheat  528-541,  6  L.  322,  BRASHIER  v.  GRATZ. 

Bqulty.— Time  is  not  generally  of  the  essence  of  the  contract  of 
sale  in  equity,  but  court  may,  where  equitable,  refuse  specific  per- 
formance on  that  ground,  p.  533. 

The  following  citing  cases  affirm  and  apply  this  doctrine:  Taylor 
V.  Longworth,  14  Pet  175,  10  L.  406,  giving  specific  performance, 
where  party  made  out  a  case  free  from  all  doubt;  Davison  v.  Davis, 
125  U.  &  95,  31  L.  637,  8  S.  Ct  827,  refusing  specific  performance 
where  party  waited  several  years  before  filing  bill;  Gamett  v. 
Macon,  2  Brock,  247,  249,  F.  C.  5,246;  S.  C,  6  Call  (Va.),  347,  349, 
holding,  where  time  Is  material,  specific  performance  may  depend 
on  It;  Prentice  v.  Betteley,  2  Low.  295,  F.  C.  11.381,  refusing 
specific  performance;  as  also  In  Mundy  v.  Davis,  20  Fed.  355,  ruling 
similarly;  Green  v.  Covillaud,  10  Cal.  329,  70  Am.  Dec.  735,  where 
value  of  land  had  increased,  and  Durant  v.  Comegys,  2  Idaho,  944, 
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2S  Pac.  428,  where  plaintiff  did  not  make  ont  a  case  free  from 
doubt;  Hunter  v.  Marlboro,  2  Wood.  &  M.  203,  F.  G.  6,908,  and 
Bishop  y.  Newton,  20  111.  180,  giving  specific  performance,  though 
there  had  been  delay;  Avery  v.  Kellogg,  11  Conn.  571,  holding,  time 
waived  by  conduct  of  defendant;  Steele  v.  Branch,  40  GaL  11,  13,. 
holding  time  would  not  work  a  forfeiture;  Longworth  v.  Taylor, 
1  McLean,  401,  F.  G.  8,490,  not  considering  time  essential;  Steele  v. 
Biggs,  22  111.  654,  holding,  where  time  is  of  the  essence,  part  pay- 
ment of  purchase  money  will  not  excuse  nonperformance;  Emmons 
V.  Kiger,  23  Ind.  488,  holding  conduct  of  defendant  waived  time; 
in  Mathews  v.  Gilliss.  1  Iowa,  254;  Young  v.  Daniels,  2  Iowa,  130, 
63  Am.  Dec.  480,  and  Kercheval  v.  Glift,  6  T.  B.  Mon.  366,  368,  hold- 
ing time  not  of  the  essence  of  the  contract  and  decreeing  specific 
performance;  Lacey  v.  McMiUen,  9  B.  Mon.  526,  refusing  rescission, 
where  party  with  full  knowledge  of  facts  acquiesces  for  a  long 
time;  Getchell  v.  Jewett,  4  Me.  362,  decreeing  specific  performance; 
Rogers  v.  Saunders,  16  Me.  99,  33  Am.  Dec.  641,  refusing  specific 
performance  where  party  delayed,  dissenting  opinion  of  same  case, 
p.  110;  Jones  v.  Bobbins,  29  Me.  353,  50  Am.  Dec.  595,  and  Barnard 
V.  Lee,  97  Mass.  94,  decreeing  specific  performance;  Bomier  v.  Gald- 
well,  8  Mich.  471,  holding  variance  between  bill  and  proof  as  to 
time  of  payment  not  material;  Davidson  v.  Moss,  5  How.  (Miss.) 
G86,  refusing  rescission,  where  vendor  removed  incumbrance  on  land 
at  time  of  sale;  Lake  v.  Lewis,  16  Nev.  97,  holding  acceptance  of 
money  a  waiver  of  default  in  payment,  and  purchaser  entitled  to  a 
deed;  Swing  v.  Gordon,  49  N.  H.  462,  decreeing  specific  performance; 
Seymour  v.  Delancy,  3  Gow.  519,  15  Am.  Dec.  284,  holding  lapse  of 
time,  together  with  inadequacy  of  consideration,  justify  court  in 
refusing  specific  performance;  Attorney-General  v.  Purmort,  5  Paige 
Gh.  629,  to  the  effect  that  neglect  to  pay  at  specified  times  was  not 
a  forfeiture  of  his  rights;  Edgerton  t.  Peckham,  11  Paige  Gh.  360, 
and  Wilson  v.  Tappan,  6  Ohio,  174,  holding  time  not  of  the  essence 
of  the  contract  and  decreeing  specific  performance;  Wiswall  v.  Mc- 
Gowan,  1  Hoff.  Gh.  134,  holding  time  for  performance  may  be  ex- 
tended orally;  Smith  v.  Ghristmas,  7  Yerg.  605,  refusing  specific 
performance;  Abbott  v.  L'Hommedieu,  10  W.  Va.  712,  holding  time 
is  not  generally  of  the  essence  of  a  contract  for  the  sale  of  land; 
Johnson  v.  Burdett  T.  Go.,  53  Pac.  88,  refusing  specific  performance, 
where  time  was  expressly  made  the  essence  of  the  contract,  and 
there  was  a  long  delay.  See  also  note  to  50  Am.  Dec.  678,  and  54 
Am.  Dec.  133,  on  this  subject,  where  authorities  are  collected;  note 
to  74  Am.  Dec  660,  as  to  within  what  time  rescission  must  be 
exercised.  Approved  in  Tufts  v.  Tufts,  3  Wood.  &  M.  474,  F.  G. 
14,233,  but  not  necessary  to  decision.  Gited,  arguendo,  in  Eakin  v. 
Raub,  12  S.  &  R.  376. 

Distinguished  in  Sneed  y.  Wiggins,  3  Oa.  99,  holding  time  of  the 
essence  because  of  the  nature  of  the  contract;  Falls  v.  Garpenter,  1 
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Dev.  ft  B.  Eq.  281,  28  Am.  Dec.  612,  decreeing  specific  performance, 
wbere  party  neglected  to  pay  purcbaae  money,  bat  continued  in 


Specific  performance. —  Mutuality  of  obligation  is  essential  to, 
p.  639. 

Cited  and  principle  applied  in  Almy  v.  Wilbur,  2  Wood.  &  M.  384, 
P.  G.  256,  holding  the  transaction  a  debt  in  equity,  though  one 
party  was  **at  liberty"  to  pay  the  money;  Rogers  v.  Saunders, 
16  Me.  100,  refusing  specific  performance.  Cited  approvingly  in 
Tufts  V.  Tufts,  3  Wood.  &  M.  472,  F.  C.  14,233,  but  without  ap- 
plication of  the  rule. 

Specific  performance  of  contract  of  sale  of  land  will  be  refused 
after  great  lapse  of  time,  and  change  in  value  and  title,  to  one  who 
has  totally  failed  to  perform,  pp.  539-^1. 

Miscellaneous  citations.— Cited  in  Manning  v.  Brown,  8  Bush 
(Ky.),  699,  apparently  not  in  point;  also  in  Potter  v.  Titcomb,  10  Me. 
52;  Flnucane  v.  Kearney,  1  F'reem.  Ch.  68,  holding  part  pay- 
ment of  purchase  money  and  entering  into  possession  talce  con- 
tract out  of  the  statute  of  frauds. 

6  Wheat  542^549,  6  L.  326,  UNITElD  STATES  v.  DANIELL. 

Certificate  of  division. —  Division  of  Circuit  Court,  on  motion  for 
new  trial,  cannot  be  certified  to  Supreme  Court,  under  act  of  1802, 
p.  548. 

Cited  and  applied  in  dissenting  (pinion.  Ex  parte  Crane,  5  Pet. 
206,  8  L.  98,  majority  holding  Supreme  Court  has  power  to  issue 
mandamus  commanding  Circuit  Court  t.  sign  a  bill  of  exceptions; 
Davis  V.  Braden,  10  Pet.  289,  9  L.  429,  holding  division  on  motion 
to  rescind  order  to  revive  suit  could  not  be  brought  up  on  certificate 
of  division;  approving  the  rule;  Daniels  v.  Railroad  Co.,  3  WalL  255, 
18  L.  225,  dismissing  case,  where  certificate  of  division  presented 
questions  of  fact  and  law;  Ex  parte  Milligan,  4  Wall.  Ill,  18  L. 
292,  holding  allowance  or  refusal  of  writ  of  habeas  corpus  may  be 
certified  to  Supreme  Court;  United  States  v.  Rosenburgh,  7  Wall. 
581,  19  L.  263,  holding  court  without  jurisdiction  of  certificate  of 
division  of  opinion,  upon  a  motion  to  quash  an  indictment;  United 
States  y.  Sanges,  144  U.  S.  321,  36  L.  449,  12  S.  Ct.  613,  giving  his- 
tory of  manner  of  bringing  up  criminal  cases  upon  certificate  of 
division  of  opinion;  United  States  v.  Rider,  163  U.  S.  135,  136,  41 
L.  102,  103,  16  S.  Ct.  984,  holding  certificates  under  new  statute  are 
governed  by  same  general  rules  as  were  formerly  applied  to  certifi- 
cates of  division;  Lanning  v.  Ix>ndon,  4  Wash.  333,  F.  C.  8,075,  apply- 
ing rule  and  holding  division  of  opinion  on  motion  for  new  trial 
cannot  be  certified  to  the  Supreme  Court;  Taylor  v.  Carpenter,  2 
Wood«  4b  H.  3,  F.  C.  13,785;  Ayres  v.  Bensiey,  82  OaL  638,  holding 
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division  on  question  of  granting  a  rehearing  is  a  denial  of  it;  Bagg 
Y.  Detroit,  5  Mich.  69,  holding  Supreme  Court  has  jurisdiction  of 
questions  of  law  reserved  in  equity  causes;  State  v.  Crocker,  6 
Wyo.  308,  40  Pac.  6S4,  holding  questions  reserved  before  judgment 
may  come  within  the  appellate  Jurisdiction  of  the  Supreme  Court. 
Cited  approvingly  in  Brown  v.  Clarke,  4  How.  15,  11  L.  85.5,  but  not 
specially  applied. 

Distinguished  in  Life,  etc.,  Ins.  Co.  v.  Wilson,  8  Pet  303,  8  L.  054, 
issuing  mandamus  directing  district  judge  to  sign  judgment;  Jones 
V.  Van  2^ndt,  5  How.  224,  12  L.  126,  where  none  of  the  points 
certified  embraced  things,  urged  merely  as  reasons  for  a  new  trial; 
United  States  v.  Chicago,  7  How.  191,  12  L.  663,  where  the  ques- 
tion occurred  before  a  final  decision,  and  involved  the  right  of  the 
debtor,  even  though  one  of  discretion;  United  States  v.  Gilbert,  2 
Sumn.  61,  F.  C.  15,204,  holding  Supreme  Court  cannot  grant  a  new 
trial  in  a  capital  case,  after  a  verdict  regularly  rendered  on  a 
sufilcient  Indictment;  Qoddard  v.  Coffin,  2  Ware  (Dav.),  386.  F.  C. 
5,490,  holding  rendering  of  judgment  Is  a  judicial  act  and  must  be 
done  by  tbe  court. 

Miscellaneous  citations.— Cited  in  Baker  v.  Biddle,  1  Bald.  406, 
F.  C.  764,  to  point  tbat  jurisdiction  of  Federal  courts  must  be 
exercised  in  prescribed  mode. 

6  Wheat  650-665,  5  L.  328,  KERR  v.  WATTS. 

Equity  pleading  —  Parties. —  No  one  need  be  made  a  party  whose 
rights  will  not  be  affected,  p.  659. 

Cited  and  applied  in  Cameal  v.  Banks,  10  Wheat  188,  6  L.  299, 
holding  joinder  of  improper  parties  will  not  affect  thp  Jurisdiction 
of  Circuit  Courts  in  equity,  as  between  proper  parties;  Bonaparte 
V.  Railroad  Co.,  1  Bald.  217,  F.  C.  1.617,  holding  agents  of  a  corpo- 
ration may  be  sued  in  this  court,  though  corporation  not  suable  here; 
Society  for  P.  of  O.  v.  Hartland,  2  Paine,  541,  F.  a  13,155,  holding 
decree  cannot  affect  those  not  parties  to  action;  HIckok  v.  Elliott, 
10  Sawy.  427,  22  Fed.  21,  holding  in  suit  to  set  aside  an  assignment 
or  conveyance,  if  grantor  of  assignor  has  parted  with  all  his  in- 
terest he  is  not  a  necessary  party;  New  Chester  W.  Co.  v.  Manu- 
facturing Co.,  53  Fed.  26,  3  U.  S.  App.  264,  holding  joinder  of 
unnecessary  parties  will  not  oust  jurisdiction;  Elliott  v.  Armstrong, 
2  Blackf.  (Ind.)  207,  holding  in  bill  by  grantee  of  cestui  que  trust 
against  trustee,  grantor  need  not  be  made  a  party;  Haggerty  v. 
Wagner,  148  Ind.  639,  48  N.  B.  371,  39  L.  R.  A.  389,  cotenants  wife 
not  necessary  party  to  partition  suit;  Wright  v.  Min.  Assn.,  12  Md. 
449,  holding  one  without  interest  not  a  necessary  party;  as  also  in 
Bourne  v.  Hall,  10  R.  L  162,  and  Burrill  y.  Garst  19  R.  L  39,  31 
Atl.  436. 

Rule  of  equity  as  to  bona  fide  purchaser,  without  notice,  is  not 
applicable  to  purchasers  of  military  land  warrants,  under  laws  of 
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Tirgfnia;  they  are  considered  as  affected  with  notice  by  the  record 
of  the  entry,  p.  660. 

Rule  applied  In  Sherett  v.  Presb.  Soc.,  41  Ohio  St  630,  holding  per- 
son making  first  entry  has  the  superior  equity,  although  other  party 
was  a  purchaser  without  notice. 

Distinguished  In  Brush  v.  Ware,  15  Pet  109,  10  L.  679,  holding 
doctrine  of  constructive  notice  Is  applicable  to  military  titles,  ex- 
cept where  a  notorious  entry  is  required  or  where  entry  Is  not 
specific  as  to  the  land. 

Miscellaneous.— Olted  In  So.  Life  Ins.,  etc.  v.  Ctole,  4  Fla,  363, 
not  In  point 

6  Wheat  565-572,  5  L.  832,  LEEDS  v.  MARINE  INS.  CO. 

Bquity  will  compel  one  obtaining  Judgment  to  deduct  therefrom 
an  amount  which  should  have  been  allowed  as  set-off  in  the  ac- 
tion at  law  in  which  the  judgment  was  obtained,  pp.  566-572. 

Cited  and  appUed  in  North  Chicago  Rolling  Mill  Co.  y.  St  Louis, 
Ore.,  etc..  Co..  152  U.  S.  615,  616,  38  L.  572,  14  S.  Ct  715,  716>  holding 
Insolvency  of  person  against  whom  set-off  Is  claimed  is  a  sufficient 
ground  for  equitable  Interference;  Hulbert  v.  Insurance  Co.,  2 
Summ.  479.  F.  O.  6,919,  holding  underwriters  cannot  set  off  debts 
due  ftom  agent  against  loss  claimed  by  him  for  his  principal,  ex- 
cept the  premium  on  the  policy.  Cited,  arguendo,  Davis  v.  Davis, 
72  Fed.  84,  30  TJ.  S.  App.  723,  holding  equitable  defenses  may  not 
be  pleaded  in  Federal  courts  in  actions  at  law,  although  State 
statute  sanctions  it 

6  Wheat  572^76,  6  L.  333,  UNION  BANK  v.  HYDE. 

negotiable  paper.— Protest  of  inland  bill  or  of  promissory  note 
Is  not  necessary,  nor  Is  it  evidence  of  the  facts  stated  in  it  p.  575. 

Cited  and  principle  applied  in  dissenting  opinion,  Mussou  v. 
Lake,  4  How.  282,  11  L.  975,  majority  holding  if  notarial  protest 
does  not  set  forth  fact  of  presentation,  it  is  not  competent  evidence; 
Bay  y.  Church,  15  Conn.  17,  18,  holding  notarial  protest  of  promis- 
sory note  not  necessary,  though  note  be  Indorsed  to  an  inhabitant 
of  another  State;  Johnson  v.  Bank,  29  Ga.  260,  holding  notarial 
fees  cannot  be  recovered,  whenever  protest  Is  not  required;  Kas- 
kaskia  B.  Co.  v.  Shannon,  1  Gil.  (111.)  24,  holding  notarial  protest 
of  inland  bill  not  evidence  of  demand  of  payment  as  also  in  Taylor 
V.  Bank,  7  T.  B.  Mon.  580;  Carter  v.  Burley,  9  N-  H.  564,  565,  566, 
holding. protest  not  competent  evidence  of  the  dishonor  of  an  in- 
land bill;  Burk  v.  Shreve,  39  N.  J.  L.  216,  construing  strictly  a 
statute  making  certificate  of  notary  competent  evidence  of  pre- 
sentment of  bill;  Smedes  v.  Bank,  20  Johns.  384,  holding  notice 
to  Indorser  insufficient;  Case  v.  HefTner,  10  Ohio,  183,  where  bill 
was  drawn  in  one  State  and  indorsed  to  a  cltiaen  of  another^  a 
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protest  was  necessary;  dissenting  opinion,  Hall  y.  Bank,  6  Whart. 
613,  majority  allowing  notarial  fees  in  action  against  bank  on  notes; 
Oorbin  v.  Bank,  8t  Va,  664,  24  Am.  8t  Rep.  675,  18  8.  B.  09,  ap- 
plying rule  and  holding  notarial  certificate  is  not  evidence  of  dis- 
honor of  inland  bill.  See  also  notes.  43  Am.  Dec.  219,  and  96  Am. 
Dec.  603,  604,  on  this  subject  Cited  also  in  note.  Turner  v, 
Rogers,  8  Ind.  142. 

Distlngnished  in  Doughty  v.  Htldt,  1  McLean,  834,  F.  C.  4,027, 
holding  payees  entitled  to  recover  costs  of  protest,  the  note  being 
of  that  character  which  makes  a  protest  evidence  of  demand  of 
payment;  Simpson  v.  White,  40  N.  H.  543,  holding,,  under  statute, 
protests  are  evidence  of  facts  stated  therein. 

Negotiable  paper.— Undertaking  of  indorser  held  a  waiver  of 
demand  and  notice,  p.  576. 

Cited  and  principle  applied  in  Freeman  v.  0*Brien,  38  Iowa,  409, 
holding  agreement  was  not  a  waiver;  Baker  v.  Scott,  29  Kan.  137, 
44  Am.  Rep.  629.  holding  words  "protest  waived"  amounted  to  a 
waiver;  Wall  v.  Bry,  1  La.  Ann.  314;  Bird  v.  Le  Blanc,  6  La.  Ann. 
470,  and  Wilkins  v.  Gillis,  20  La  Ann.  539,  96  Am.  Dec.  425,  con- 
struing agreement  strictly  and  holding  waiver  of  protest  did  not 
waive  notice;  Stone  v.  Bradbury,  14  Me.  193,  admitting  parol  testi- 
mony to.  show  *'  bond  *'  in  contract  included  any  instrument  in 
writing;  Lane  v.  Steward,  20  Me.  103,  admitting  parol  evidence 
to  prove  waiver  of  demand;  Shove  v.  Wiley,  18  Pick.  562,  holding 
where  clerk  produces  a  printed  form  and  testified  to  his  belief  that 
notices  in  question  were  in  that  form,  the  paper  was  admissible; 
Taunton  Bank  v.  Richardson,  5  Pick.  447,  holding  Jury  from  acts 
of  indorser  could  infer  a  waiver;  Farwell  v.  Trust  Co.,  45  Minn. 
498,  22  Am.  St  Rep.  745,  48  N.  W.  327,  rejecting  evidence  of  verbal 
agreement  to  waive  demand  and  notice  at  time  of  indorsement; 
Coddington  v.  Davis,  3  Den.  22,  23,  holding  notice  and  protest 
waived;  Bell  v.  Martin,  18  N.  J.  L.  169,  admitting  parol  evidence 
to  identify  note  declared  upon;  Windham  Co.  Bk.  v.  Kendall,  7 
R.  I.  85,  holding  firm  bound  by  waiver  of  partner  to  person  without 
notice;  Walker  v.  Popper,  2  Utah,  98,  holding  a  waiver  of  notice 
and  protest  is  also  a  waiver  of  demand;  Broun  v.  Hull,  38  Gratt 
32,  holding  though  protest  is  waived,  party  must  use  due  diligence. 
See  note,  57  Am.  Dec.  665,  on  this  subject 

6  Wheat  577-580,  5  L.  334,  CLARK  v.  GRAHAM. 

Conflict  of  laws.— A  title  to  land  can  only  be  acquired  and  lost 
according  to  the  laws  of  the  State  where  situated,  p.  579. 

Cited  and  rule  applied  in  dissenting  opinion,  Burbank  v.  Conrad, 
96  U.  8.  298,  24  L.  726,  majority  holding  conveyance  of  land  in 
Louisiana  valid  without  registration;  Brine  v.  Insurance  Co.,  96 
U.  8.  686,  24  Lu  861,  holding  State  statute  as  to  redemption  from 
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foreclosure  sale  obligatory  on  Federal  courts;  Schley  v.  Pullman 
Ck>..  120  U.  S.  580,  30  L.  701,  7  S.  Ct.  732,  holding  deed  of  feme 
covert  to  have  been  sufficiently  acknowledged;  Langdon  v.  Sher- 
wood, 124  U.  S.  82,  31  L.  346,  8  S.  Ct.  431,  holding  under  code  of 
Nebraska,  a  decree  of  Circuit  Court  is  evidence  of  a  transfer  of  title; 
De  Vauglin  v.  Hutchinson,  165  U.  S.  570,  41  L.  829.  17  &  Ct  462, 
aipplying  rules  of  descent  and  alienation  of  land  of  Maryland  as  they 
were  before  the  District  of  Columbia  was  separated  from  it;  Berry 
V.  Seawall,  65  Fed.  747,  31  U.  S.  App.  30,  as  to  parol  partition  fol- 
lowed by  acquiescence;  Summers  v.  White,  71  Fed.  108,  36  U.  S. 
App.  886^  boUing  invalid  an  assignment  not  pr(4>erly  witnessed  ac- 
cordiag  to  State  statute;  Missouri,  etc.,  T.  Co.  v.  Krumseig,  77  Fed. 
40,  40  U.  S.  App.  620,  holding  State  statute  as  to  usury  binding  on 
Federal  courts;  Magill  v.  Brown,  16  Fed.  Cas.  447,  holding  decree 
<*ould  not  authorise  sale  of  lands  situate  in  another  State;  In  re 
Zug,  10  N.  B.  R.  280,  30  Fed.  Cas.  948,  holding  Federal  courts  are 
bound  by  local  laws  and  local  decisions  of  State  where  land  is; 
Hendon  v.  White,  52  Ala.  605,  where  acknowledgment  was  insuffi- 
cient; Neal  V.  Gregory,  19  Fla.  368,  holding  deed  not  under  seal 
void;  Key  v.  Harhin,  52  Ga.  477,  refusing  to  admit  to  probate  a  will 
sufficiently  witnessed  In  another  State,  but  not  under  our  statute; 
Doyle  V.  McGuire,.38  Iowa,  412,  holding  transfer  valid;  Sneed  v. 
£wlng,  5  J.  J.  Marsh.  465,  22  Am.  Dec.  47,  holding  that  foreign  will 
to  pass  title  must  be  executed  according  to  our  laws;  Galpin  v. 
Abbott  6  Mich.  37,  holding  deeds  not  acknowledged  according  to  our 
statute  were  not  entitled  to  be  recorded;  Crane  v.  Reeder,  21  Mich. 
61,  4  Am.  Rep.  434,  holding  deed  invalid;  as  also  in  Dodge  v.  Hollins- 
head,  6  Minn.  12  (25),  80  Am.  Dec.  439,  and  Roode  v.  State,  5  Neb. 
170,  25  Am.  Rep.  476;  Bentley  v.  Whittemore,  18  N.  J.  Eq.  373,  hold- 
ing preferential  assignment  in  another  State  void  as  to  lands  here; 
Tarpey  v.  Salt  Co.,  5  Utah,  212,  14  Pac.  340,  holding  deed  void  as 
to  stranger  without  notice.  Cited  in  Hoadley  v.  Stephens,  4  Neb. 
436»  holding  deed  properly  excluded,  there  being  no  evidence  of  its  ac- 
knowledgment according  to  laws  of  State  wher^  executed;  dissenting 
opinion.  Shell  v.  Duncan,  31  S.  0.  573,  10  S.  E.  339,  5  L.  R.  A.  831. 
Distinguished  in  Storman  v.  Cravens,  29  Ark.  558,  holding  unac- 
knowledged deed  confers  an  equitable  interest;  Ross  v.  Ross,  129 
Mass.  245,  37  Am.  Rep.  322,  holding  status  of  one  to  inherit  is  to  be 
ascertained  according  to  the  law  of  the  domicile;  Moore  v.  Thomas, 
1  Or.  202,  declaring  mortgage  attested  by  one  witness  will  be  up- 
held in  chancery;  Wood,  etc.,  Co.  v.  Lee,  4  S.  D.  501,  57  N.  W.  240, 
boldlng  personal  property  mortgage  valid,  though  not  witnessed; 
Linton  V.  Cooper,  53  Neb.  408,  where  statute  was  diiOTerent 

Power  to  convey  lands  must  possess  the  same  requisites  and 
observe  the  same  solemnities  as  a  deed,  p.  578. 

Cited  and  principle  applied  in  Williams  v.  Paine,  169  U.  S.  65, 
42  L.  663,  18  S.  Ct  283,  holding  power  properly  executed;  Connell 
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y.  Galligher,  36  Neb.  702,  55  N.  W.  233,  holding  description  in  power 
sufficient;  Gage  y.  Gage,  80  N.  H.  424,  holding  power  inyalid;  as 
also  in  Gee  y.  Bolton,  17  Wis.  612.    Cited  in  note,  81  Am.  Dec  776, 

on  this  subject,  collecting  authorities. 

« 

A  parol  exchange  of  lands,  or  parol  eyidence  that  a  conyeyance 
was  intended  so  to  operate,  will  not  conyey  any  estate,  p.  580. 

6  Wheat  580^583,  5  L.  336,  PRESTON'S  HEIRS  y.  BOWMAB. 

Boundaries.^  Ck>urse8  and  distances  yield  to  natural  and  ascer- 
tained objects,  but  where  these  are  wanting,  courses  or  distances 
yield  according  to  the  circumstances,  p.  382. 

Cited  and  applied  In  Doe  y.  Mobile,  9  How.  469,  13  L.  219,  holding 
distance  must  yield  to  the  other  boundary  line;  as  also  in  Higuera 
y.  United  States,  5  Wall.  836,  18  L.  471,  holding  arrpyo,  etc.,  con- 
trolling; County  of  St.  Clair  y.  Loyingston,  23  Wall.  62,  23  L.  62, 
reprinted  in  16  Am.  Rep.  524,  note,  holding  birch  tree  controlling; 
Koons  y.  Brysons,  69  Fed.  300,  25  U.  S.  App.  368,  holding  courses 
or  distances  must  yield  to  a  certain  ascertained  tree;  Garrard  y. 
Mines,  82  Fed.  585,  holding  a  certain  post  controlled;  Belden  y. 
Seymour,  8  Conn.  25;  Gayeney  y.  Hinton,  2  G.  Greene,  849,  and 
Campbell  y.  Clark,  8  Mo.  558,  holding  fixed  monuments  will  con- 
trol courses  and  distances;  Cleyeland  y.  Smith,  2  Story,  291,  F.  C. 
2,874,  where  birch  tree  controlled;  Higley  y.  Bid  well,  9  Conn.  452, 
holding  white  oak  tree  controlling;  Benedict  y.  Gay  lord,  11  Conn. 
336,  29  Am.  Dec.  301,  holding  courses  and  distances  being  of  more 
certainty,  controlled;  Riley  y.  Griffin,  16  Ga.  149,  60  Am.  Dec.  730, 
holding  marked  trees  controlling;  Eyans  y.  Temple,  35  Mo.  498; 
White  y.  Gray,  9  N.  H.  131,  holding  metes  and  bounds  will  control 
the  call  for  quantity;  Rix  y.  Johnson,  5  N.  H.  524,  22  Am.  Dec.  474, 
declaring  a  riyer  the  boundary;  Jackson  y.  Camp,  1  Cow.  612, 
holding  riyer,  etc.,  controlling;  likewise  in  Jackson  y.  Moore,  6 
Cow.  717;  Jackson  y.  Wendell,  5  Wend.  147,  holding  courses  and 
distances  must  be  respected  as  far  as  possible;  Lewis  y.  Lewis,  4 
Or.  180,  holding  measurements  must  yield  to  the  "  stake; "  Hunter 
y.  Hume,  88  Va.  30,  13  8.  B.  307,  holding  quantity  must  yield  to 
description  by  boundaries.  Cited,  arguendo,  in  Wells  y.  Compton,  3 
Rob.  (La.)  188;  RufCner  y.  Hill,  31  W.  Va.  436,  7  8.  B.  18,  allowing 
courses  to  control  in  part,  and  distances  in  part  See  also  note,  40 
Am.  Dec.  110,  on  descriptions. 

Distinguished  in  Doe  y.  CuUum,  4  Ala.  581,  holding  whether  a 
monument  referred  to  in  a  conyeyance  is  identical  with  that  found 
on  the  ground  is  a  question  for  the  Jury;  Bowman  y.  Fanner,  8 
N.  H.  403,  where  the  brook  was  not  designated  with  sufficient  cer- 
tainty to  controL 
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Btatatory  conatniction.—  Federal  courts  follow  State  courts'  con- 
struction of  State  law,  where  not  unreasonable  or  founded  in  clear 
mistake,  p.  683. 

Distinguished  in  Burgess  ▼.  Seligman,  107  U.  S.  84,  27  L.  865,  2 
8.  Ct  22,  collecting  authorities  and  refusing  to  follow  State  con- 
struction of  State  statute  where  decision  was  rendered  subsequently 
to  and  contrary  to  Circuit  Court  construction. 

EUeetznent.—  In  case  of  doubt  claim  of  party  in  possession  ought 
to  be  maintained,  p.  682. 

Cited  and  rule  applied  in  McKinney  t.  Daniel,  90  Va.  704,  19  S.  B. 
881,  and  Bradley  t.  Bwart,  18  W.  Va.  606,  holding  plaintiff  must 
recover  on  the  strength  of  his  own  title,  not  on  the  weakness  of 
the  defendant's. 

6  Wheat  583-692,  6  L.  836,  OTIS  ▼.  WALTBB. 

ITnder  embargo  act  of  1808,  if  a  yessel  not  actually  arriving  at 
port  of  original  destination  excites  an  honest  suspicion  that  her 
demand  of  a  permit  to  land  was  merely  colorable,  this  is  not  a 
termination  of  the  voyage  so  as  to  preclude  the  right  of  detention, 
pp.  690-692. 

TAiiding  of  cargo  is  not  neceBsarily  a  conversion,  if  collector 
tiiinks  cargo  can  thus  be  best  preserved,  p.  592. 

No  citations. 

6  Wheat  693-698,  6  L.  839,  OOSZLBB  v.  GBOBGETOWN. 

Oorporation  can  make  only  such  contracts  as  are  allowed  by  its 
charter,  p.  697. 

Cited  and  applied  in  dissenting  opinion.  Southern,  etc.,  Co.  v. 
Lanier,  6  Fla.  171,  majority  holding  where  charter  authorized  sale 
of  stock  for  cash  to  be  invested  in  bonds  and  mortgages,  that  a 
sale  for  bond  and  mortgage  could  not  be  avoided  by  purchaser; 
Welland  Canal  Co.  v.  Hathaway,  8  Wend.  484,  24  Am.  Dec.  55,  hold- 
ing one  entering  into  a  contract  with  a  corporation  is  not  estopped 
from  denying  it  to  be  a  body  corporate;  Dow  v.  Northern  B.  B.  Co., 
36  AtL  634,  holding  where  corporation,  chartered  to  operate  a  rail- 
road, leased  it  this  lease  is  Invalid  against  dissenting  stockholders. 

Municipal  corporations.—  Power  to  grade  streets  given  to  munl<^I- 
pality  of  Georgetown  by  act  of  Maryland,  1797,  is  a  continuing 
power  and  corporation  may,  from  time  to  time,  alter  the  gradation 
so  made,  pp.  696-598L 

This  holding  has  been  applied  in  the  following  citing  cases  and  in 
making  the  following  holdings:  Bast  Hartford  v.  Hartford  B.  Co., 
10  How.  636,  13  L.  628,  holding  act  discontinuing  a  ferry  constitu- 
tional; Wabash  B.  B.  Co.  v.  Defiance,  167  U.  S.  98,  42  L.  92,  17  S. 
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Gt  752,  holding  common  council  could  change  grade  of  streets; 
Charles  Riyer  Bridge  ▼.  Warren  Bridge,  11  Pet  969,  9  L.  832,  holding 
valid  a  grant  of  a  second  franchise,  rendering  first  ralu^ss;  dis- 
senting opinion,  Baltimore  T.,  etc.,  Co.  v.  Baltimore,  64  Fed.  163,  ma- 
jority holding  ordinance  giving  leave  to  construct  tracks  on  cer- 
tain streets  constituted  a  contract  and  was  Irrepealable;  Winter  v. 
Montgomery,  83  Ala.  594,  3  So.  238,  holding  municipal  authorities 
can  tear  down  and  remove  obstructions  on  sidewalks  built  under 
license  of  former  council  without  giving  compensation;  Shaw  v. 
Crocker,  42  Cal.  438,  and  Quincy  v.  Jones,  76  111.  243,  20  Am.  Rep. 
250,  holding  city  has  right  to  raise  the  grade  of  a  street  without 
being  responsible  for  damages,  if  contractor  does  the  work  with 
proper  skill;  Reardon  v.  San  Francisco,  66  Cal.  500,  56  Am.  Rep. 
Ill,  6  Pac.  321,  holding  municipality  liable  for  such  special  conse- 
quential damage  above  the  common  injury  to  the  other  abutters  on 
the  street;  Fellowes  v.  New  Haven,  44  Conn.  251,  26  Am.  R^.  450, 
dismissing  injunction  to  restrain  city  from  working  on  street;  M^rk- 
ham  V.  Atlanta,  23  Ga.  406,  holding  remedy  for  injury  by  re-grading 
of  street  is  not  by  injunction;  Wright  v.  Nagle,  48  Ga.  391,  holding 
inferior  County  Court  could  not  grant  exclusive  right  to  build  a 
bridge;  Bloomlngton  v.  Pollock,  141  111.  350,  31  N.  E.  147,  holding 
ordinances  fixing  grade  of  streets  are  not  in  the  nature  of  contracts; 
Macy  V.  Indianapolis,  17  Ind.  269,  holding  consequential  damage, 
resulting  from  change  of  grade  of  street,  cannot  be  recovered  from 
city;  Kokomo  v.  Mahan,  100  Ind.  244,  allowing  city  to  collect  assess- 
ment for  a  subsequent  improvement  of  a  street;  Welch  v.  Bo  wen, 
103  Ind.  257,  2  N.  B.  725,  holding  power  to  regulate  the  running 
at  large  of  animals,  not  exhausted  by  being  exercised  once;  Commis- 
sloners  v.  Fullen,  111  Ind.  413,  12  N.  E.  299,  holding  commissioners 
can  levy  an  additional  assessment  to  pay  for  road,  if  necessary; 
Creal  v.  Keokuk,  4  G.  Greene,  53,  and  Church  v.  Wyandotte,  31 
Kan.  724,  3  Pac.  529,  holding  city  not  liable  for  prudent  exercise 
of  the  power  to  change  grade  of  street;  Reynolds  v.  Shreveport,  13 
La.  Ann.  428,  holding  presumption  is  that  a  municipality  executed  a 
lawful  power  with  propriety  and  good  faith;  Binney's  Case,  2  Bland 
Ch.  128,  holdinsT  power  of  condemnation  given  to  company,  not 
being  a  continuing  one,  was  exhausted  by  being  once  exercised; 
Peddicord  v.  Railroad  Co.,  34  Md.  474,  483,  holding  railroad  company 
not  liable  for  change  in  grade  of  road;  Mayor  v.  Wllllson,  50  Md. 
148,  38  Am.  Rep.  308,  holding  city  not  liable  for  injuries  caused  by 
obstructions  to  mill-race  by  acts  done  to  improve  streets;  Green  v. 
Railway  Co.,  78  Md.  302,  44  Am.  St  Rep.  292,  28  Atl.  628;  Pontiac 
V.  Carter,  32  Mich.  167,  and  Hoffman  v.  St  Louis,  15  Mo.  654,  hold- 
ing established  grade  could  be  changed;  St.  Louis  v.  Gurno,  12  Mo. 
424,  holding  corporation  not  liable  for  damages  consequential  upon 
the  grading  and  paving  of  a  street;  Thurston  v.  St.  Joseph,  61  Mo. 
514,  11  Am.  Rep.  466,  overruling  St  Louis  T.  Gurno,  12  Mo.  424, 
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uid  holdiw  city  liable  for  damages  arising  from  negligent  construe- 
tloB  of  sewer;  dissenting  opinion,  Bycblicki  t.  St  Louis,  d8  Ma  508, 
11  8.  W.  1004,  4  L.  B.  A.  597,  majortty  denying  city's  right  to  dis- 
eharge  accumulated  water  in  a  body  upon  adjacent  lands;  Badcliff 
▼.  Mayor,  4  N.  Y.  204,  53  Am.  Dec.  363,  holding  municipality  not 
liable  for  change  of  grade  of  street  not  negligently  done;  Crawford  t. 
I>elaware,  7  Ohio  St  465,  holding  if  erections  are  made  on  a  lot  in 
accordance  with  an  established  grade,  city  is  liable  for  injury  caused 
by  change  of  grade;  Gas,  etc.,  Co.  v.  Columbus,  50  Ohio  St  71,  40 
Am.  St  Rep.  652,  33  N.  E.  294,  19  L.  R.  A.  513,  municipality  not 
liable  to  gas  company  for  damages  for  injury  caused  by  change  of 
^rade;  dissenting  opinion,  Parke  y.  Seattle,  5  Wash.  St  20,  32  Pac. 
S6,  34  Am.  St  Rep.  848,  n.,  20  L.  R.  A.  74,  municipality  held  liable  for 
damages  to  abutting  lands  in  grading  street  See  also  valuable 
note,  66  Am.  Dec.  438,  on  this  subject;  also,  26  Am.  Rep.  457.  Cited, 
arguendo,  in  dissenting  opinion,  Piqua  Branch,  etc.  v.  Knoup,  16 
How.  403,  14  L.  991. 

Municipal  corporation  cannot  abridge  its  future  legislative  power, 
p.  508. 

Principle  applied  in  Illinois,  etc.,  Co.  v.  St  Louis,  2  Dill.  89,  F.  0. 
7.007,  holding  ordinance  giving  persons  right  to  occupy  a  wharf  for 
fifty  years,  void;  State  v.  Graves,  19  Md.  354,  373,  81  Am.  Dec.  646, 
holding  city  council  could  not  pass  an  Irrevocable  ordinance;  Lake, 
etc.,  Ry.  V.  Mayor,  77  Md.  375,  26  Atl.  514,  20  L.  R.  A.  132.  ordinance 
authorising  laying  of  double  tracks,  may  be  repealed  and  company 
restricted  to  one  track;  State  y.  Murphy,  134  Mo.  575,  56  Am.  St 
R^.  681,  holding  St  Louis  has  no  power  to  grant  privilege  of 
constructing  electrical  subways  for  private  gain  of  Its  grantee; 
State  V.  Hayes,  61  N.  H.  832,  holding  provision  that  the  sense  of 
the  voters  shall  be  taken  on  a  law,  and  if  their  decision  is  favor- 
able it  shall  become  a  law,  was  a  delegation  of  legislative  power, 
and  void;  Mllhau  v.  Sharp,  27  N.  T.  622,  84  Am.  Dec.  318,  holding 
municipal  authorities  could  not  give  a  franchise  for  an  indefinite 
period  to  operate  a  railroad  in  the  public  streets;  Johnson  v.  Phila- 
delphia, 60  Pa.  St.  452,  holding  a  bond  given  to  comply  with  exist- 
ing regulations,  cannot  be  construed  to  be  binding  engagement  on 
part  of  the  city  to  make  no  other  regulations;  Burroughs  v.  Peyton, 
16  Gratt  489,  holding  congress  could  not  enter  into  a  contract  to 
exempt  from  subsequent  calls  to  military  service  all  those  providing 
substitutes;  Roanoke  G.  Co.  v.  Roanoke,  88  Va.  813,  814,  14  S.  E. 
606,  067,  holding  power  to  grade  streets  cannot  be  delegated  by  a 
municipality.  Cited  in  Selma  v.  MuUer,  46  Ala.  414,  to  point  that 
a  corporatioB  can  enter  into  a  contract 

Distinguished  in  Armstrong  v.  St  Louis,  3  Mo.  App.  158,  holding 
a  city  may  be  enjoined  from  establishing  a  grade,  where  it  would 
not  be  beneficial  to  the  public  and  would  render  the  street  impass- 
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able;  GoodaU  y.  Milwaukee,  5  Wis.  50,  holding  city  liable  for  chang- 
ing grade  of  street,  when  ordinance  had  been  passed  declaring  grade 
would  not  be  changed  without  compensating  owners. 

Miscellaneous.— Cited  in  Bauman  v.  Ross,  167  U.  S.  668,  587,  42 
L.  280,  287,  17  S.  Gt  974,  981,  as  an  instance  where  the  act  of  1809 
had  been  brought  into  court  without  a  doubt  of  its  constitutionality 
being  expressed;  In  re  Brinkman,  7  N.  B.  R.  426,  4  Fed.  Gas.  146, 
apparently  not  in  point 

6  Wheat  698-606,  5  L.  840,  McGLUNG  v.  SILLIMAN. 

Xandamns.^  State  courts  have  no  authority  to  issue  a  writ  of 
mandamus  to  an  officer  of  the  United  States,  p.  604. 

Gited  and  applied  in  dissenting  opinion.  Ex  parte  Grane,  5  Pet 
206,  207,  210,  8  L.  98,  99,  100,  majority  holding  Supreme  Gourt  can 
issue  writ  of  mandamus  to  judge  of  Gircuit  Court,  commanding  him 
to  sign  a  bill  of  exceptions;  dissenting  opinion,  Kendall  v.  United 
States,  12  Pet  633,  646,  647,  649,  652,  9  L.  1224,  1229,  1230,  1231,  1232, 
18  Pet  608,  App.,  10  L.  317,  majority  holding  Gircuit  Gourt  of  District 
of  Columbia  could  issue  a  writ  of  mandamus  to  the  postmaster- 
general,  compelling  him  to  do  a  ministerial  act;  Territory  y.  Lock- 
wood,  3  Wall.  239,  18  L.  49,  holding  proceeding  in  the  nature  of 
quo  warranto  to  test  the  right  of  a  Judge  of  the  Supreme  Gourt  of 
a  territory  to  exercise  the  power,  must  be  in  the  name  of  the  United 
States,  and  not  in  the  name  of  the  territory;  Rigg  ▼.  Johnson  County, 
6  Wall.  189,  198,  18  L.  774,  777,  holding  writ  of  mandamus  from 
Gircuit  Court  will  lie  against  the  county  officers  to  leyy  a  tax;  Bath 
Go.  T.  Amy,  13  Wall.  249,  20  L.  541,  holding  mandamus  does  not 
lie  from  Circuit  Court  in  favor  of  a  holder  of  county  bonds  to  make 
the  county  levy  a  tax;  Bosenbaum  v.  Bauer,  120  U.  8.  454,  80  L. 
745,  7  S.  Ct  634,  holding  Gircuit  Gourt  cannot  acquire  Jurisdiction  by 
removal  from  a  State  court  of.  original  proceedings  to  obtain  a 
mandamus;  Ex  parte  Van  Orden,  3  Blatchf.  169,  F.  G.  16,870,  holding 
District  Court  has  no  power  to  issue  a  writ  of  certiorari  to  court 
commissioner  to  review  proceedings  before  him;  Van  Antwerp  v. 
Hulburd,  7  31atchf.  433,  F.  G.  16,826,  holding  this  court  has  no 
Jurisdiction  of  a  suit  in  equity  to  control  the  administration  of  the 
duties  of  the  comptroller  of  currency  of  the  United  States;  United 
States  V.  Pearson,  24  Blatchf.  454,  32  Fed.  310,  holding  District  Gourt 
cannot,  by  mandamus,  compel  a  postmaster  to  transmit  through 
mails  a  certain  publication  as  second-class  matter;  The  Gelestine, 
1  Biss.  12,  F.  G.  2,541,  holding  when  Jurisdiction  of  State  court  has 
attached,  creditors  cannot  in  Federal  court  obtain  any  control  of 
the  property;  United  States  v.  Plumer,  3  Cliff.  61,  F.  O.  16.056, 
holding  Gircuit  Court  has  no  authority  to  re-examine  by  writ  of 
error  rulings  of  District  Gourt  in  criminal  cases;  Wheeling  y.  Balti- 
more, 1  Hughes,  94,  F.  G.  17,502,  and  Smith  v.  Jackson,  1  Paine,  456, 
F.  G.  13,064,  holding  power  of  Circuit  Courts  to  issue  mandamus  is 
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cbnUned  to  cases  In  which  It  is  necessary  to  the  exercise  of  their 
)iiri3dlctlon;  Ladd  v.  Tudor,  8  Wood.  &  M.  332.  F.  0.  7,975,  qiiery« 
whether  mandamus  lies  from  Federal  courts  to  judges  of  State 
courts;  Litchfield  ▼.  The  Register,  Woolw.  312,  F.  0.  8,388,  refusing 
to  interfere  by  injunction  with  executive  officers  in  the  exercise  of 
discretionary  power;  In  re  Forsyth,  78  Fed.  301,  holding  District 
Court  has  no  power  to  Issue  mandamus  in  an  original  proceeding; 
United  States  y.  Judges,  85  Fed.  179,  56  U.  S.  App.  35,  36,  collecting 
authorities  and  holding  mandamus  may  not  be  invoked  to  direct  a 
court  or  officer  to  reverse  a  Judicial  decision;  Ex  parte  Hill,  In  re 
Willis  V.  Confederate  States,  38  Ala.  438,  holding  State  courts  can- 
not, on  writ  of  habeas  corpus,  discharge  enrolled  conscript  from 
custody  of  Confederate  officer;  Ex  parte  Hill,  In  re  Armistead  v. 
Confederate  States,  38  Ala.  461,  462,  464,  471,  holding  State  court 
has  jurisdiction  to  determine,  whether  placing  a  substitute  in  his 
stead  exempted  petitioner  from  liability  to  service;  dissenting  opin- 
ion of  same  case,  p.  485;  State  v.  Curtis,  35  Conn.  383,  95  Am.  Dec. 
268,  holding  an  information  in  the  nature  of  quo  warranto  will  not 
lie  in  State  court  to  try  right  to  the  office  of  director  of  a  national 
bank;  dissenting  opinion.  Swift  v.  Richardson,  7  Houst  (Del.)  865, 
82  Atl.  148,  majority  holding  that  a  stockholder  of  a  private  corpo- 
ration may  procure  an  inspection  of  the  books  by  mandamus;  Com- 
oiissloner  v.  Smith,  5  Tex.  478,  and  Meyer  v.  Carolan,  9  Tex.  253f 
declaring  mandamus  will  not  issue  to  an  officer  to  perform  a  discre* 
tlonary  duty;  Bledsoe  v.  Railroad  Co.,  40  Tex.  556,  holding  court  had 
no  power  to  compel  an  officer  of  the  government  to  perform  an 
official  duty;  dissenting  opinion,  Kuechler  v.  Wright,  40  Tex.  665, 
majority  holding  mandamus  will  lie  to  compel  commissioner  of  land 
office  to  perform  a  ministerial  duty;  State  ▼.  Cunningham,  81  WlSr 
603,  51  N.  W.  736,  15  L.  R.  A.  574,  same  as  to  ministerial  acts  of 
secretary  of  State.  Cited  in  Decatur  v.  Paulding,  14  Pet  601,  606, 
10  L.  610,  613,  and  In  re  Brinkman,  7  N.  B.  R.  426,  4  Fed.  Cas.  147; 
Baker  v.  Biddle,  Bald.  403,  406,  F.  C.  764,  but  without  special  ap^ 
plication  of  the  rul& 

Distinguished  in  Kendall  ▼.  United  States,  12  Pet  615,  617,  624. 
9  L.  1217,  1218,  1221,  holding  Circuit  Court  of  District  of  Columbia 
could  issue  a  writ  of  mandamus  to  the  postmaster-general,  compel- 
ling him  to  do  a  ministerial  act;  Heine  v.  Commissioners,  19  Wall. 
660,  22  L.  226,  holding  mandamus  may  be  issued  after  judgment  to 
compel  levy  of  tax  to  pay  bonds;  United  States  y.  Schurz,  102  U.  S. 
393,  26  L.  170,  holding  Supreme  Court  of  District  of  Columbia  can 
issue  mandamus  as  an  original  process,  where  at  common  law  the 
petitioner  would  be  entitled  to  it;  dissenting  opinion,  Louisiana  v. 
Jnmel,  107  U.  S.  762,  763,  27  L.  466,  2  S.  Ct  170,  171,  maintaining 
under  act  of  1875  that  Circuit  Court  can  by  mandamus  compel  the 
performance  of  a  purely  ministerial  act;  United  States  v.  Kendall, 
{>  Or.  a  0.  172,  243,  245,  246,  247,  250,  255,  F.  0.  15,517.  holding 
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Circuit  Ck>nrt  of  District  of  G<Humbla  could  issue  a  writ  of  man- 
damus to  the  postmaster-general,  compelHng  him  to  do  a  ministerial 
act;  afBrmed  in  12  Pet  615,  9  L.  1217,  supra. 

Appeal.— The  question  before  the  appellate  court  is  whether  the 
Judgment  was  correct,  not  the  ground  on  whioh  it  was  given,  p.  603. 

Cited  and  applied  in  dissenting  opinion.  Ex  parte  Crane,  6  Pet 
204,  8  L.  98,  majority  holding  writ  of  mandamus  can  be  issued  by 
Supreme  Court  to  circuit  Judge;  Davis  v.  Paclcard,  6  Pet  48,  8  L. 
S15,  holding  Supreme  Court  can  notice  nothing  unless  it  appears  on 
the  record  of  lower  court;  Ladd  v.  Tudor,  3  Wood.  &  M.  328,  332, 
F.  C.  7,975,  holding  action  may  be  removed  to  Circuit  Court  though 
the  diverse  citizenship  does  not  appear  on  the  face  of  the  writ; 
Polhemus  v.  Bank,  27  Mich.  60,  holding  that  the  real  subject  of 
complaint  is  the  final  result  and  not  the  reason  which  led  to  it; 
State  V.  Bowen,  8  S.  C.  408,  holding  court  is  not  restricted  to  the 
^grounds  urged  by  the  defendants,  but  may  give  weight  to  any  in- 
superable objection  to  its  Jurisdiction;  Shrewsbury  v.  Miller,  10  W. 
Va.  122,  holding  the  question  in  the  appellate  court  is  whether  the 
Judgment  to  be  reviewed  is  correct  Cited,  arguendo,  in  Poole  y. 
>Mxon,  9  Pet  App.  771,  9  L.  305, 19  Fed.  Cas.  994. 

Jurisdiction.—  Legislation  is  necessary  to  vest  in  the  inferior 
Federal  courts  their  Judicial  power,  p.  604. 

Cited  in  dissenting  opinion,  Ex  parte  Crane,  5  Pet  202,  8  L.  97, 
fuajorlty  holding  Supreme  Court  could  issue  writ  of  mandamus  to 
circuit  Judge;  In  the  Matter  of  Barry,  136  U.  S.  609,  610,  34  L.  508, 
note,  42  Fed.  122,  F.  C.  1,059,  refusing  to  grant  writ  of  habeas  cor- 
pus, in  order  to  determine  as  between  parents  living  apart  the  right 
(to  the  custody  of  a  child;  In  re  Heath,  144  U.  S.  95,  36  L.  360,  12 
S.  Ct  616,  holding  Supreme  Court  has  no  Jurisdiction  over  Judg- 
ments of  Supreme  Court  of  District  of  Columbia  in  criminal  cases. 

Miscellaneous.— Cited  generally  in  Davis  v.  Seneca,  Gilp.  89,  F. 
C  3,651,  Boatner  v.  Ventress,  8  Mart  (N.  S.)  651,  20  Am.  Dec.  269. 

6  Wheat  606-608,  MUTUAL  ASSURANCE  SOCIETY  ▼.  FAXON. 

Insurance.—  Virginia  law  respecting  the  Mutual  Assurance  Society 
construed. 

No  citations. 
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Fublie  lands.— Warrant  and  survey  do  not,  in  tbemBelyes,  ooliBti- 
tute  legal  title;  until  grant,  person  acquiring  an  equity  holds  a 
right  trabject  to  examination,  p.  0. 

Cited  and  rule  applied  in  Michigan  Go.  y.  Rust,  168  U.  8.  683,  42 
Is.  502,  18  8.  Ct.  200,  afDrming  right  of  land  department  to  deter- 
mine Talidlty  of  rights  claimed  in  land  against  government,  until 
title  passes;  Wynn  v.  Garland,  16  Ark.  460,  land  department  may 
annul  a  pre-emption  right  for  cause  any  time  before  issuance  of 
patent,  holding  further  as  to  right  of  chancery  to  go  back  of  patent 
to  determine  rights. 

Fublie  lands.— An  equity  arising  from  entry  of  land  made  on  a 
warrant  which  had  been  issued  by  mistake  cannot  be  sustained 
against  a  patent  issued  on  a  junior  entry,  p.  7. 

Cited  in  Parkison  v.  Bracken,  1  Finn.  181,  39  Am.  Dec.  298,  hold' 
ing,  in  action  at  law,  in  case  of  conflicting  patents,  the  flrst  patent 
is  conclusive.  Cited  without  special  application  of  the  principle 
in  Wallace  v.  Saunders,  7  Ohio,  177;  arguendo,  in  Ware  v.  Brush, 
1  McLean,  &85,  F.  O.  17,171,  and  same  case  on  appeal,  15  Pet  106, 
10  L.  677,  as  to  when  courts  will  go  back  of  patent  to  examine 
equities;  to  same  effect,  Arnold  v.  Grimes,  2  Iowa,  13.  Cited  erro- 
neously,  arguendo,  Lindsey  v.  Miller,  6  Pet  676,  8  L.  542.  Cited, 
arguendo,  McClung  v.  Hughes,  5  Rand.  477,  case  decides  as  to  when 
equity  will  lend  Its  aid  to  one  having  prior  equities  against  a 
grantee. 

Modified  in  Parker  v.  Wallace,  3  Ohio,  494,  holding  senior  entry 
upon  resolution  warrant,  surveyed  and  patented  conformable  to 
laws  of  congress,  may  be  aided  in  equity  against  an  elder  patent 
on  a  junior  entry.  Distinguished  in  Hoofnagle  v.  Anderson,  7 
Wheat  218,  5  L.  488^  where  court  was  asked  to  set  aside  a  eom- 
plete  legal  title,  founded  on  a  warrant  issued  by  mistake,  in  favor 
of  an  entiT  made  after  consummation  of  that  title;  Thomas  v. 
White,  2  Ohio  St.  549,  holding  patent  issued  on  warrant  and  survey, 
unless  such  entry  be  absolutely  void,  transfers  title,  which  will  not 
be  set  aside  for  irregularities  in  making  entry. 

MisceUaneous.— Cited  in  Galloway  v.  Plnley,  12  Pet  299,  9  L. 
1002,  as  authority  for  holding  claims  for  land  for  services  in  the 
"Virginia  State  line"  cannot  be  satisfied  out  of  lands  in  Ohio 
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military  district;  Brown  ▼.  Clements,  8  How.  666,  11  U,  774,  and  In 
Keyser  v.  Sutherland,  69  Mich.  460,  26  N.  W.  867,  as  authority  for 
rule,  that  acts  of  ministerial  officer  beyond  his  powers  or  contrai*y 
to  law  are  void.  ... 

7  Wheat  7-13,  5  L.  382,  NBWSOM  y.  PRYOB. 

Bounds  and  boundarias.— The  most  material  and  certain  calls 
control  those  which  are  less  material  and  certain,  and  call  for  nat- 
ural object  controls  both  course  and  distance,  p.  10. 

The  foUowing  citing  cases  affirm  and  apply  the  rule:  Brown  v. 
Huger,  21  How.  321,  16  L.  130,  holding  where  survey  and  patent  call 
for  boundary  to  run  down  to  and  along  a  river,  the  river  was  in- 
tended as  1x>undary,  and  courses  must  be  disregarded;  Higueras 
V.  United  States,  6  Wall.  836,  18  L.  471,  where  natural  objects  were 
held  to  control;  County  of  St  Claire  v.  Lovingston,  23  Wall.  62,  23 
Ii.  62,  where  survey  begins  at  stake  on  banlL  of  river  and  is  carried 
to  a  point  in  river,  the  river  running  along  the  general  course  of 
line,  the  tract  surveyed  is  bounded  by  the  river;  Cleveland  v.  Smith, 
2  Story,  290,  F.  C.  2,874,  where  description  calls  for  a  certain  tree 
standing  on  a  certain  line,  in  case  tree  is  not  on  line,  tree  will  be 
considered  as  boundary;  Brown  v.  Huger,  4  Fed.  Cas.  396,  where 
magnetic  line  conflicts  with  line  running  from  permanent  sensible 
objects,  it  must  be  abandoned;  Garrard  v.  Mines,  82  Fed.  585, 
affirming  the  rule;  Gaveny  v.  Hinton,  2  G.  Greene,  349,  where 
grantor  reserves  a  house  which  was  supposed  to  be  on  a  certain 
strip  on  west  side  of  quarter  section  of  land  sold,  but  which  proved 
to  be  east  of  east  line  of  strip,  grantor  was  held  entitled  to  house; 
Carmichael  v.  Foley,  1  How.  (Miss.)  592,  where  the  call  for  quantity 
appeared  more  certain  and  material  than  did  call  for  boundaries; 
Rix  V.  Johnson,  6  N.  H.  524,  22  Am.  Dec.  474,  bounding  land  as 
running  to  stake  at  river,  thence  to  stake  by  river,  makes  river  a 
boundary;  Cobum  r.  Coxeter,  61  N.  H.  104,  and  Erwin  v.  Moore, 
6  Cow.  717,  quantity  being  the  least  certain  part  of  a  description 
must  yield  to  boundaries  or  other  more  certain  description;  Jack- 
son V.  Wendell,  6  Wend.  147,  holding  where  place  of  beginning 
can  be  ascertained,  and  two  first  courses  can  be  run  according 
to  description,  whole  patent  will  not  be  deranged  because  subse- 
quent lines  and  monuments  conflict;  Hathaway  v.  Power,  6  Hill, 
457,  where  description  by  lot  number  was  held  to  prevail  over  that 
part  of  description  stating  number  of  acres  in  tract;  Whiteside 
V.  Singleton,  Meigs,  218,  holding  where  grant  calls  for  certain  num- 
ber of  poles  to  'stake,  crossing  river,"  line  must  cross  river, 
though  distance  terminates  before  reaching  it;  Hubert  v.  Bartlett, 
9  Tex.  104;  George  v.  Thomas,  16  Tex.  87.  67  Am.  Dec.  616,  where 
boundary  line  was  partially  marked.  Cited  and  rule  approved, 
arguendo,  in  Stafford  v.  King,  30  Tex.  270,  271,  94  Am.  Dec.  307, 
808;  Smith  v.  Chapman,  10  Gratt  473,  474.    Cited  gencruily.  Doe 
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T.  Hildreth,  2  Ind.  284,  as  to  boundary  line  where  land  bounds  on 
water-course;  Kellogg  v.  Smith,  7  Oush.  383,  as  to  when  line  vary- 
ing from  true  course  but  acquiesced  in  as  true  line  for  number 
of  yean.  wlU  be  considered  true  line;  Jennings  v.  Brizeadine,  44 
Mo.  335,  and  Hunter  ▼.  Hume,  88  Va.  30,  13  S.  B.  307,  as  to  ad- 
mission of  iMirol  evidence  to  explain  description;  Bowman  v. 
Fanner,  8  N.  H.  403,  but  holding,  where  description  calls  for 
boundary  line,  beginning  at  mouth  of  creek  and  running  due  west 
up  said  creek,  the  creek  being  very  crooked  does  not  control  mag- 
netic line.  The  general  proposition  is  approved  in  Opdyke  v. 
Stephens,  28  N.  J.  L.  80,  but  under  facts,  there  being  no  monu- 
ments, courses  and  distances  were  held  to  control;  and  in  Jackson 
V.  Camp,  1  Cow.  612.  Cited  generally,  without  special  application 
of  the  rule  in  Barnard  v.  Good,  44  Tex.  041.  Cited  In  Boon  v. 
Hunter,  02  Tex.  688,  as  to  what  descriptive  calls  will  be  considered 
when  it  is  shown  no  actual  survey  was  ever  made.  Notes,  30  Am. 
Dec.  735,  737,  10  Am.  Rep.  524. 

Modlfled  in  Miller  v.  CuUum,  4  Ala.  582,  in  case  giving  monu- 
ments controlling  influence,  absurd  consequences  would  ensue,  if 
courses  furnish  more  certain  guide,  they  will  be  followed. 


Boundc  and  boundaries.—  Tliere  is  no  distinction  between  a  call 
to  stop  at  a  river  and  a  call  to  cross  a  river,  p.  12. 

Miscellaneous.— Cited  in  Williamson  v.  Simpson,  10  Tex.  441, 
as  to  reluctance  of  courts  to  adopt  a  rule  which  would  lead  to 
uncertainties  in  titles.  Cited  generally,  Hull  v.  Fuller,  7  Vt  100, 
as  to  duty  of  courts  to  correct  manifest  mistakes  in  contracts; 
Oakley  v.  Hlbbard,  1  Pinn.  081,  not  in  point 

7  Wheat  13-22,  5  L.  384,  TAYLOB  ▼.  SANDIFORD. 

Damages.—  In  general  a  sum  in  gross,  to  be  paid  for  nonperform- 
ance of  an  agreement,  is  considered  as  a  penalty,  and  not  as 
liquidated  damages;  a  fortiori,  when  it  is  expressly  reserved  as  a 
penalty,  p.  17. 

Cited  and  rule  applied  as  follows:  Watts  ▼.  Clamors,  115  U.  S. 
301,  20  L.  408,  0  S.  Ct  94,  to  agreement  in  charterparty ;  White 
V.  Arleth,  1  Bond.  325,  F.  C.  17,530,  and  holding  it  is  optional  with 
plaintiff  either  to  sue  for  penalty  or  for  actual  damage;  Beck  v. 
Milling  Co.,  52  Fed.  703,  705,  10  U.  S.  App.  405,  in  determining 
right  of  party  to  rescind  contract  not  performed  within  time 
stipulated  but  substantidly  performed  after  short  delay;  Hooper 
V.  Savannah  BL  B.  Co.,  00  Ala.  535,  holding,  when  it  is  doubtful 
whether  sum  stated  was  intended  as  liquidated  damages,  or  as 
penalty,  it  will  be  construed  as  the  latter;  Nash  v.  Hermosllla,  9  CaL 
587,  70  Am.  Dec.  077,  where  sum  to  be  paid  in  case  of  breach  of 
conditions  in  contract  between  landlord  and  tenant,  was  held  a 
penalty  and  not  liquidated  damages;  Smith  v.  Wedgwood,  74  Me. 
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460,  to  agreement  to  pay  certain  snm  In  case  a  drain  was  not  com- 
pleted within  specified  time;  Higglnson  ▼.  Weld,  14  Gmy,  172; 
Kelly  y.  Seay,  3  OKI.  68S,  41  Pac.  618,  and  Swlth  T.  Bt^wn,  164 
ICass.  587,  42  N.  E.  102,  where  parties  stipulated  sum  lAiOtflQ  h^e 
considered  as  penalty;  Davis  v.  GlUett,  52  N.  H.  IIK),  to  agree- 
ment not  to  engage  in  specified  business  within  certain  titne  and 
place;  Whitfield  y.  Leyy,  35  N.  J.  L.  155,  is  to  same  effect;  lAnsing 
y.  Dodd,  45  N.  J.  L.  528,  to  condition  in  agreement  to  conyey 
land;  Cnrry  y.  Larer,  7  Pa.  St  472,  49  Am.  Dec.  488,  to  agreement  in 
covenant  to  deliver  coal  by  certain  date;  March  v.  Allabongh,  103 
Pa.  St  840,  and  Smith  v.  Walnwright,  24  Vt  104,  to  agreement  not 
to  enter  into  business  within  specified  limits.  Cited  generally  as  to 
meaning  of  word  "  penal; "  Huntington  v.  Attrill  146  U.  S.  667.  36 
L.  1127,  13  8.  Ct  227,  dissenting  opinion,  Johnson  v.  Potomac 
Assn.,  13  Fed.  Gas.  793,  without  application;  dissenting  opinion, 
Johnson  v.  Clarke,  30  Fed.  Cas.  1097,  without  application.  Cited 
as  containing  discussion  of  general  subject,  Watts  v.  Sheppard, 
2  Ala.  444;  Williams  v.  Green,  14  Ajfk.  321.  Cited,  arguendo, 
Andrews  v.  Jones,  3  Blackf.  443,  where  the  liability  in  an  agree- 
ment in  mortgage,  that  whole  sum  should  be  due  on  failure  to 
make  certain  payments,  was  held  not  to  be  a  penalty.  Cited  in 
Hamilton  v.  Overton,  6  Blackf.  207,  38  Am.  Dec.  137,  as  to  rule  of 
interpretation  when  sum  is  designated  a  penalty;  notes,  1  Ind. 
445,  and  11  Ind.  77.  Cited  in  Foley  v.  McKeegan,  4  Iowa,  7,  8,  6Q 
Am.  Dec.  110,  112,  where  it  is  said,  courts,  in  determining  whether 
contract  provides  for  penalty  or  liquidated  damages,  will  not 
always  be  guided  by  terms  used  by  parties,  but  wiU  be  governed 
by  their  intent,  as  shown  by  facts  surrounding  case.  Cited,  with- 
out special  application  of  the  rule,  in  Mclntire  v.  Cagley,  37  Ipwa, 
678,  deciding  as  to  nature  of  agreement  in  note  to  pay  attorney's 
fees.  Cited  as  authority  for  holding,  when  it  is  doubtful  whether 
sum  was  intended  as  a  penalty  or  liquidated  damages,  it  will  be 
considered  a  penalty,  Cheddick  v.  Marsh,  21  N.  J.  L.  467.  Cited 
as  bearing  on  subject,  Thoroughgood  v.  Walker,  2  Jones  (N.  C), 
22,  holding,  where  sum  was  stipulated  for  breach  of  agreement, 
and  amount  x>f  damage  caused  by  breach  was  readily  ascertainable, 
such  sum  will  be  considered  a  penalty.  Note,  1  Am.  Dec.  334,  30 
Am.  Rop.  29>. 

Distinguished  in  United  States  v.  Hatch,  1  Paine,  345,  F.  O. 
15,325,  holding  the  sum.  In  a  bond  given  by  master  of  ship  for  per- 
formance of  certain  act,  is  intended  as  a  forfeiture,  and  not  as  a 
penalty  to  cover  damages  which  may  be  assessed;  Taylor  v.  Mar- 
cella,  1  Woods,  304,  F.  C.  13,797,  where  there  was  part  performance 
and  acceptance  under  contract;  Degraff  v.  Wickham,  89  lowa^  727, 
728^  57  N.  W.  420,  421,  where  contract  provided  for  payment  at 
certain  rate  per  diem  in  case  contract  should  not  be  performed 
within  specified  time,  there  being  no  evidence  as  to  cost  or  rental 
value  of  house  which  was  subject  of  contract;  Geiger  y.  Mary- 
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land,  41  Md.  15,  where  It  was  expressly  stipulated  that  the  sum 
should  be  considered  liquidated  damages. 

Application  of  paynients.— One  owing  under  distinct  contracts 
may  apply  payments  to  either,  and  this  without  express  direction 
at  the  time,  if  accompanied  by  circumstances  demonstrating  its 
application,   p.   20. 

Cited  and  principle  applied  in  Howland  v.  Rench,  7  Blackf.  237, 
where  application  of  payments  by.  creditor  was  shown  from  cir- 
cumstances; Adams  Co.  y.  Black,  62  Ind.  134,  when  intention  of 
payor  can  be  gathered  from  circumstances,  application  should  be 
made  in  accordance  with  such  Intention:  Mitchell  v.  Dall,  2  Harr. 
A  G.  173,  where  debtor  designated  by  letter  to  what  debt  payment 
should  be  applied;  Lauten  v.  Rowan,  59  N.  H.  217,  where  debtor's 
Intention   was   shown  by   surrounding   circumstances;   Roakes   y. 
Bailey,  55  Vt  543,  holding,  where  debtor,  without  knowledge  of 
dissolution  of  firm,  made  payments  supposing  them  to  apply  on 
partnership  debt,—  the  law  will  apply  them  as  he  intended.    Cited, 
arguendo,  in  The  Pioneer,  Deady,  80,  F.  C.  11,177,  as  to  implying 
appropriation;   Randall   y.   Lettes,   12  Fla.   535,   in   discussion   on 
general   subject     Cited   as  not  being   in   point   for   point   cited, 
Hansen  y.  Rounsayell,  74  111.  241,  although  apparently  approyed. 
Approyed  generally,  Conduitt  y.  Ryan,  3  Ind.  App.  9,  29  N.  E.  163, 
holding  further  as  to  rule  where  appropriation  is  made  by  neither 
party.    Cited  in  Mitchell  y.  Dall,  4  Gill  &  J.  372,  but  no  inference 
will  be  drawn  as  to  debtor's  intention  from  fact  payment  was  made 
by  surety.    Cited,  arguendo,  Summers  y.  Loder,  12  N.  J.  L.  106. 
Cited  generally.  White  y.  Trumbull,  15  N.  J.  L.  319,  29  Am.  Dec. 
690.    Cited  in  Robinson  y.   Doolittle,   12  Yt   249,   as  an   instance 
where  debtor's  intention  was  shown  by  surrounding  circumstances. 
Distinguished  in  Nichols  y.  Knowles,  3  McCrary,  478,   17  Fed. 
4W,  where  payment  was  not  voluntary  but  by  compulsory  pro- 
cess; Stafford  y.  Walker,  12  S.  &  R.  196,  where  there  was  but  one 
entire  contract 

Miscellaneous.— Cited,  Page  y.  Fatten,  5  Pet  310,  8  L.  137,  for 
what  point  not  clear. 

7  Wheat  23-27,  5  L.  387,  TAYLOR  y.  MYERa 

Public  lands.— The  owner  of  a  survey  made  in  conformity  with 
his  entry,  and  not  interfering  with  any  other  person's  right  may 
abandon  his  survey  after  it  has  been  recorded,  p.  27. 

Cited  and  rule  approved  in  Gait  v.  Galloway,  4  Pet.  341,  7  L^ 
879,  where  a  Warrant  under  laws  applicable  to  Yirginia  military 
lands,  was  withdrawn  after  survey  thereunder  had  been  made 
and  recorded.  Cited,  arguendo,  Hollingsworth  v.  Holshousen,  17 
Tex.  49.  Cited  in  Jackson  v.  McGavock,  5  Rand.  519,  but  to  what 
point  la  not  clear. 
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Distinguished  in  Jackson  v.  Clark,  1  Pet.  637,  639.  7  L.  204,  295, 
facts  show  no  abandonment;  Holt  v.  Hemphill,  3  Ohio,  236,  where 
question  raised  was  whether  warrant  having  been  entered  and  sur- 
veyed could,  after  withdi*awal,  be  entered  and  surveyed  else- 
where. 

Public  lands.— Proviso  of  act  of  1807,  as  to  Virginia  military 
land  warrants  annulling  locations  made  on  lands  previously  sur- 
veyed, applies  to  subsisting  surveys,  not  to  those  abandoned,  p. 
27. 

Cited  in  Lindsey  v.  Miller,  6  Pet.  678,  8  L.  543,  in  discussion  as 
to  object  of  act  of  1807.  Reviewed  in  Mc Arthur  v.  Dun,  7  How. 
269,  12  L.  696,  no  application. 

Distinguished  In  Miller  v.  Lindsay,  1  McLean,  34,  F.  O.  9,580, 
where  survey  was  not  supported  by  right  of  entry;  Saunders  v. 
Niswanger,  11  Ohio  St.  802,  307.  provisions  of  act  do  not  extend  to 
surveys  made  on  invalid  warrant. 

7  Wheat.  27-34,  5  L.  388,  GREEN  v.  WATKINS. 

Writ  of  right.—  In  action  under  writ  of  right,  tenant  may  Intro- 
duce evidence  to  show  title  in  third  person  for  pui'pose  of  disprov- 
ing defendant's  seizin,  p.  29. 

Cited  and  rule  applied  in  Inglis  v.  Trustees,  3  Pet  133,  172,  7  L. 
629,  643,  holding  in  writ  of  right  the  tenant  may,  on  the  mise 
joined,  set  up  a  title  out  of  himself  and  in  a  third  person;  Rollins 
V.  Clay,  33  Me.  140,  applying  rule  in  an  action  of  trespass.  Cited, 
arguendo,  Barr  v.  Galloway,  1  McLean,  482,  F.  C.  1,037.  See 
note,  1  Blackf .  89. 

Writ  of  right.-  Demandant  in  order  to  maintain  suit  must  show 
seizin  either  in  fact  or  in  law,  p.  30. 

Cited  and  applied  in  Lyon  v.  Mottuse,  19  Ala.  465,  holding  count 
In  pleadings  which  does  not  allege  such  seizin  is  bad.  Cited, 
arguendo.  Wood  v.  Mansell,  3  Blackf.  130,  as  to  whether  grantee 
must  show  actual  possession  before  he  ran  maintain  an  action  of 
trespass. 

Seizin.—  Patent  confers  constructive  seizin,  pp.  30,  32. 

Cited  to  this  point  in  Dawson  v.  Watkins,  2  Rob.  (Va.)  268,  hoM- 
ing  further  as  to  right  of  tenant  to  introduce  evidence  to  disprove 
such  constructive  seizin.    See  note,  50  Am.   Dec.  174. 

Writ  of  right.— Where  demandant  proves  actual  seizin,  tenant 
cannot  prove  superior  outstanding  title,  p.  33. 

Cited  and  principle  similarly  applied  in  Boiling  v.  Mayor,  3  Rand. 
570. 

Distinguished  in  Carter  v.  Ramey,  15  Gratt  348,  where  seizin 
was  constructive,  holding  under  such  circumstances  tenant  may 
disprove  such  seizin  by  showing  better  title  In  another. 
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7  Wheat  35-38,  5  L.  390,  PAGE  v.  BANK> 

Evidence. —  Under  a  count  for  money  had  and  received,  a  bill 
or  note  is  prima  facie  evidence  against  the  drawer  or  indorser, 
although  presumption  of  money  received  Is   rebuttable,   p.   37. 

Cited  and  rule  applied  in  Hopkins  v.  Orr,  124  U.  S.  513,  31  L. 
525,  8  S.  Ct  591,  action  of  assumpit  on  promissory  note;  Benjamin 
V.  Tillman,  2  McLean,  214,  F.  C.  1,304,  acceptance  is  evidence  of 
money  had  and  received  by  acceptor  to  use  of  drawer;  Frazer  y. 
Carpenter,  2  McLean,  237»  F.  a  5,069,  rule  applied  in  action 
between  holder  and  acceptor  of  bill  of  exchange;  Sandford  y. 
Norton,  14  Vt  232,  indorser  in  blank,  not  payee,  may  always  show 
by  parol  the  extent  of  his  liability;  Bank  y.  Jackson,  9  Leigh, 
231,  235,  and  if  it  be  shown  that  indorser  was  mere  accommodation 
indorser,  recovery  cannot  be  had  on  money  counts.  Cited,  ar- 
guendo. Bank  y.  Moss,  6  How.  37,  12  L.  334;  Brown  v.  Noyes,  2 
Wood.  &  M.  78,  F.  O.  2,023.  Approved  in  Brown  y.  Tower,  Afinor, 
372,  application  not  clear.  Cited,  without  special  application  of 
the  rule,  in  Springfield  y.  Hickox,  2  Gil.  248,  note,  1  Blackf.  234. 
Cited,  arguendo,  Banking  Ca  y.  Myer,  12  N.  J.  L.  148,  holding  a 
note  is  but  rebuttable  evidence  of  money  had  and  received  by 
maker  to  use  of  holder,  or  of  money  paid  by  holder  to  use  of 
m.oker;  Johnson  v.  Catlin,  27  Yt  91,  62  Am.  Dec.  624,  as  to  right 
of  cashier,  who  is  payee  of  note  given  for  value,  to  maintain  action 
in  his  own  name  upon  money  counts;  Austin  y.  Burlington,  34  Yt. 
612.    See  valuable  note,  52  Am.  Dec.  756,  757. 

Distinguished  in  Smith  v.  Frye,  14  Me.  464,  where  guaranty  was 
written  over  name  of  payee  of  note,  indorsed  in  blank,  without  his 
consent;  Cayuga  Bank  v.  Warden,  6  N.  T.  30,  where  statute  makes 
indorsement  evidence  per  se  of  money  lent  indorser;  Bank  v.  Evans, 
9  W.  Ya.  381,  384,  where  surety  signs  as  maker  he  will  be  bound 
equally  with  maker. 

Miscellaneous.—  Cited  in  Moses  v.  Bank,  149  U.  S.  302,  37  L. 
745,  13  S.  Ct  901,  apparently  not  in  point;  in  Stone  y.  Lawrence, 

4  Cr.  C.  C.  12,  F.  C.  13,484,  as  authority  for  holding  where  there 
is  a  variance  between  note  set  out  in  pleadings  and  one  offered  iu 
evidence,  such  note  cannot  be  admitted. 

7  Wheat  38-45,  5  L.  391,  Ex  parte  KEARNEY. 

€on9titutional  law.— Supreme  Court  may  issue  habeas  corpus 
where  a  person  is  imprisoned  under  warrant  or  order  of  any  court 
of  the  United  States,  p.  42. 

Cited  as  authority  for  this  rule  in  Ex  parte  Watklns,  7  Pet  572, 

5  L.  788,  and  in  dissenting  opinion  in  same  case,  p.  581,  8  L.  791; 
in  dissenting  opinion.  In  re  Kalne,  14  How.  130,  132,  14  L.  356,  .357^ 
where  party  was  held  under  commitment  by  commissioner  acting 
under  treaty  of  1842,  with  Great  Britain;  dissenting  opinion.  Ex 
Iiarte  Wells,  18  How.  317,  5  L.  426,  holding  proposition  true  pro- 
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Tided  court  Is  acting  under  Its  appellate  Jurisdiction.  Cited  gen- 
erally in  discussion  of  habeas  corpus,  Holmes  v.  Jennison,  14  Pet. 
623,  628.  also,  note,  In  re  Barry,  136  U.  S.  613,  34  TJ.  509;  S.  C,  42 
Fed.  125,  F.  C.  1,059,  10  L.  624,  627.  Cited  in  Ex  parte  Terry,  128 
U.  S.  301,  32  L.  408,  9  S.  Ct.  78;  S.  C,  13  Sawy.  460,  whore  court 
holds,  writ  need  not  be  awarded  if  it  appear  on  showing  of  petitioner, 
that  if  brought  into  court,  and  cause  of  commitment  inquired  into, 
he  would  be  remanded  to  prison.  Cited,  arguendo.  In  re  Wong 
Guy,  6  Sawy.  241,  47  Fed.  719,  where  it  is  held  Federal  courts  have 
Jurisdiction  under  habeas  corpus  to  Inquire  Into  validity  of  State 
statutes  and  State  Judgments  based  thereon.  Cited  In  Barrett  v. 
Hoplcins,  2  McCrary,  132,  7  Fed.  314,  holding  United  States  Circuit 
Court  may  issue  writ  of  habeas  corpus  to  Inquire  into  validity  of 
Judgment  of  a  court-martial.  Cited,  arguendo.  In  re  Haiskell,  52 
Fed.  797,  as  to  when  Federal  courts  will  grant  writ  of  habeas 
corpus  when  petitioner  is  held  under  sentence  of  State  court;  Peltier 
v.  Pennington,  14  N.  J.  L.  318,  as  to  power  of  Federal  courts  to 
Issue  writ  of  habeas  corpus. 

Qualified  In  Ex  parte  Parks,  93  U.  S.  23,  23  L.  788^  holding  writ 
should  not  Issue  unless  court  below  has  actc<l  without  Jurisdiction 
or  has  transcended  Its  powers;  Ex  parte  Reed,  100  U.  Si  23,  25 
L.  539,  and  In  re  Lennon,  166  U.  S.  552,  41  L.  1112,  17  S.  Ct  659, 
where  it  was  sought  to  have  writ  of  habeas  corpus  perform  func- 
tions of  writ  of  error. 

Constitutional  law.— Supreme  Court  has  no  general  authority 
to  review  on  error  or  appeal  Judgments  of  Circuit  Courts  In  criminal 
cases,  p.  42. 

Cited  and  this  rule  applied  in  the  following:  Ex  parte  Watkins,. 
3  Pet.  208,  7  L».  655,  when  court  was  asked  on  habeas  corpus  pro- 
ceedings to  review  Judgment  of  Circuit  Court;  In  re  Metzger,  5 
How.  190,  12  L.  110,  holding  Supreme  Court  has  no  Jurisdiction 
to  Issue  habeas  corpus  for  purpose  of  examining  commitment  by 
district  Judge,  at  chambers,  under  treaty  with  France;  In  re  Kaine, 
14  How.  119,  129,  14  L.  351,  355  (S.  C,  14  Fed.  Caa  83,  87),  in 
denying  habeas  corpus  to  party  committed  by  commissioner  ap- 
pointed under  treaty  of  1842,  with  Great  Britain;  dissenting  opin- 
ion, Ex  parte  Lange,  18  Wall.  185,  187,  188,  205,  21  L.  882,  888,  and 
this  cannot  be  done  indirectly  by  means  of  writ  of  habeas  corpus; 
New  Orleans  v.  Steamship  Co.,  20  Wall.  392,  22  L.  357,  holding  con- 
tempt a  specific  criminal  offense;  United  States  v.  Sanges,  144  U.  S. 
319,  36  L.  449,  12  S.  Ct.  612,  holding  writ  of  error  does  not  He  on  be- 
half of  United  States  in  criminal  case;  In  re  Davison,  22  Blackf. 
476,  21  Fed.  621,  to  proceedings  in  habeas  corpus,  where  petitioner 
was  held  under  sentence  of  court-martial;  United  States  v.  Miller,  2 
Or.  O.  0.  248,  F.  0.  15,772,  where  petition  for  writ  of  habeas  corpus 
was  denied,  petitioner  having  been  committed  for  contempt;  United 
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States  T.  Plummer,  S  Cliff.  27,  F.  C.  16,055,  where  applicant  for 
writ  of  error  had  been  convicted  of  a  capital  offense  In  Circuit 
Oourt;  Ex  parte  Veremaltre,  28  Fed.  Cas.  1149,  on  habeas  corpus, 
District  Court  cannot  review  facts  of  case  over  which  an  Inferior 
court  has  exclusive  Jurisdiction.  Cited,  arguendo.  In  Decatur  v. 
Paulding,  14  Pet  600,  603,  604, 10  L.  610,  612,  as  to  conclusiveness  of 
judgment  of  court  whose  jurisdiction  is  final;  dissenting  opinion, 
Tennessee  v.  Davis,  100  U.  S.  283,  25  L.  657;  Ex  parte  Yarbrough, 
110  U.  S.  653,  28  L.  274,  4  S.  Ct.  153.  as  authority  for  holding 
Supreme  Court  may  review  judgment  of  Circuit  Court  In  criminal 
matters  for  purpose  of  ascertaining  whether  Circuit  Court  has 
acted  within  Its  jurisdiction;  arguendo,  in  dissenting  opinion, 
Sparf  V.  United  States,  156  U.  S.  176,  39  L.  387,  15  S.  Ot.  321.  Cited 
without  application  of  the  principle  in  Ex  parte  Davis,  7  Fed. 
das.  47.  Cited,  arguendo,  in  Curry  v. 'Marvin,  2  Fla.  417.  in  determ- 
ining constitutionality  of  a  State  act  which  limited  jurisdiction  of 
State  Supreme  Court;  Whlttem  v.  State,  36  Ind.  203;  Cartwright's 
Case,  114  Mass.  239,  as  authority  for  holding  proceedings  in  con- 
tempt are  in  nature  of  criminal  proceedings;  Yarbrough  v.  State, 
2  Tex.  527,  where  a  like  rule  Is  affirmed  of  appellate  powers  of  State 
Supreme  Court 

Distinguished  in  Forsyth  v.  United  States,  9  How.  572,  13  L.  263, 
on  ground  of  special  statute  affecting  territoilal  courts;  Worden 
T.  Searls,  121  U.  S.  25,  30  L.  857,  7  S.  Ct  820,  on  ground  that  pro- 
ceedings were  not  criminal;  United  States  t.  McElroy,  2  Mont.  496, 
when  appeal  was  from  territorial  District  Oourt  to  territorial 
Supreme  Court;  State  v.  Knight,  3  S.  Dak.  515,  44  Am.  St.  Rep. 
S13,  64  N.  W.  414,  where  question  presented  was  whether  contempt 
proceedings  could  be  brought  up  for  review  In  State  court  by  writ 
of  error. 

Federal  courts  liave  unquestionable  authority  to  commit  for  con- 
tempt, p.  42. 

Cited  In  support  of  this  proposition  U.  S.  v.  Jacobl,  1  Flip  110, 
F.  0.  15,460,  a  contempt  for  disobeying  Federal  court  process. 

Contempt—  Where  a  court  commits  for  contempt,  its  adjudication 
is  a  conviction  and  Its  commitment  in  consequence  is  execution, 
p.  48. 

Cited  and  doctrine  applied  In  In  re  Muller,  7  Blatchf.  25,  F.  C. 
9,911,  holding  court  has  no  power  to  discharge  or  remit  sentence; 
Erwin  V.  U.  S.,  37  Fed.  480,  2  L.  R.  A.  234,  and  Taylor  v.  U.  S., 
46  £*ed.  639,  holding  contempt  proceedings  a  "  cause  "  within  mean- 
ing of  word  as  used  in  fee  bill;  Van  Hoorebeke  v.  United  States, 
46  Fed.  459,  is  to  the  same  effect  Cited  in  Ex  parte  O'Biien,  127 
Mo.  488y  30  S.  W.  160,  holding  contempt  of  court  is  a  criminal 
offense;  also,  State  v.  Horner,  16  Mo.  App.  194;  Williamson's  Case, 
86  Pa.  St  19,  67  Am.  Dec.  382.    Cited  in  Sessions  v.  Gould,  63  Fed. 
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1002,  2C  IT.  S.  App.  3G8,  as  authority  for  holding  a  conviction  in 
contempt  proceedings  is  a  judgment  in  a  criminal  case;  also  to 
same  effect,  State  v.  Markuson.  r,  N.  Dnk.  150,  61  N.  W.  D35;  Floyd 
T.  State,  7  Tex.  216,  and  Jordan  v.  State,  14  Tex.  440,  441;  Butler 
Y.  Fayerweather,  91  Fed.  459,  holding  commitment  of  witness  for 
contempt  in  equity  case,  a  final  order  reviewable  on  error.  Cited, 
arguendo,  Fanshawe  v.  Tracy,  4  Biss.  499,  F.  C.  4,643,  In  determin- 
ing against  whom  the  offense  of  contempt  is  committed;  In  re 
Bllerbe,  4  McCrary,  451,  13  Fed.  532,  and  Lester  v.  People,  150  111. 
424,  41  Am.  St  Rep.  384,  37  N.  B.  1004,  as  to  nature  of  contempt 
proceedings,  and  to  same  effect.  In  re  Litchfield,  13  Fed.  808. 
Cited,  arguendo.  State  v.  Nathans,  49  S.  C.  204,  27  S.  E.  54,  where 
authorities  are  collected  and  discussed;  State  v.  Knight  3  S.  Dak. 
514,  44  Am.  St  Rep.  813,  54  N.  W.  414;  and  Snow  v.  Snow,  13  Ltah, 
22,  43  Pac.  622,  where  contempts  are  classified.  Cited  generally  in 
Casey  v.  State,  25  Tex.  385,  where  court  holds  contempt  of  court 
is  not  an  offense  within  the  meaning  of  the  penal  code;  Una  v.  Dodd, 
38  N.  J.  Eq.  462,  arguendo,  as  to  character  of  offense. 

Contempt— Discussion  of  right  of  courts  to  punish  for,  at  com- 
mon law,  p.  43. 

Cited  In  Ex  parte  Bun,  2  Cr.  C.  C.  392,  F.  C.  2.186:  Ex  parte  Stick- 
ney,  40  Ala.  168,  as  authority  for  holding  courts  punished  for,  at  com- 
mon law.  Cited,  arguendo,  Cossart  v.  State,  14  Ark.  541,  as  to  rule 
at  common  law  as  to  writ  of  error  and  habeas  corpus  in  con- 
tempt proceedings;  Cooper  v.  People,  13  Colo.  371,  22  Pac.  801,  6  L. 
R.  A.  492,  in  such  proceedings,  one  court  should  not  Judge  Jurisdic- 
tion of  another  of  co-ordinate  dignity  and  authority.  Cited  generally. 
Town  V.  Springer,  9  Ga.  132;  Ex  parte  Wright,  65  Ind.  511,  as  con- 
taining' discussion  of  general  subject;  also  Baldwin  y.  State.  126 
Ind.  31,  32,  25  N.  B.  822.  Cited  as  approving  rules  of  common  law 
on  subject  Watson  v.  Williams,  36  Miss.  343.  Cited  generally^ 
dissenting  opinion,  In  re  Pierce,  44  Wis.  447. 

Contempt—  Supreme  Court  will  not  inquire  into  cause  of  commit- 
ment where  party  has  been  committed  for  contempt  by  court  of 
competent  jurisdiction,  p.  44. 

Cited  and  rule  applied  in  New  Orleans  v.  Steamship  Co.,  20  WalL 
392,  22  L.  357,  where  court  refused  to  reverse  a  Judgment  by  Cir- 
cuit Court  inflicting  fine  for  contempt;  Hayes  v.  Fischer,  102  U. 
S.  122,  26  L.  96,  and  Ex  parte  Terry.  128  U.  S.  306,  S2  I>.  400,  9  S.  Ct. 
80;  S.  C,  13  Sawy.  465,  are  to  the  same  effect;  Newport  Light  Co. 
V.  Newport  151  U.  S.  539,  38  L.  263,  14  S.  Ct.  433,  holding  act  of 
State  Court  of  Appeals  in  ordering  court  below  to  discharge  rule 
for  contempt  It  is  not  subject  of  review  in  Federal  Supreme  Court; 
Ex  .parte  Nugent  18  Fed.  Cas.  472,  whore  petitioner  for  writ  of 
habeas  corpus  was  imprisoned  for  contempt  by  order  of  senate; 
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Ex  parte  McCarthy,  29  Cal.  400,  holding  legisIatiYe  assembly  may 
n-fuse  to  party  summoned  before  it  for  contempt,  the  aid  of  counsel; 
Tyler  v.  Hamersley,  44  Ck)nn.  409,  26  Am.  Rep.  474,  and  Caro  v. 
MarweU,   20   Fla-   18,   matters   of   contempt   are   entirely    within 
province  of  court  adjudging  same,  and  are  not  subject  to  review 
on  writ  of  error;  Clark  v.  People,  Breese,  341,  12  Am.  Dec.  178, 
holding  that  in  case  of  abuse  of  discretion  by  committing  judge, 
remedy  is  by  indictment  or  Impeachment;  First  Church  v.  Mus- 
catine, 2  Iowa,  71,  each  court  of  record  is  sole  and  final  judge  in 
matters  of  contempt;    Ex  parte  Adams,  25  Miss.  S89,  890,  59  Am. 
Dec.  240,  241,  holding  as  to  procedure  where  discharge  is  sought 
on  habeas  corpus;  Phillips  v.  Welch,  11  Nev.  194,  holding  State 
Supreme  Court  has  no  appellate  jurisdiction  in  cases  of  contempt, 
where  proceeding  is  purely  criminal;  Phillips  v,  Welch,  12  Nev. 
179,  where  State  Supreme  Court  refused,  on  certiorari,  to  review 
case  on  merits;  State  v.  Towle,  42  N.  H.  541,  544,  545,  where  justice 
ot  peace  has  jurisdiction  to  punish  as  contempt,  his  sentence  wUl 
not  be  revised  on  habeas  corpus;  Williamson's  Case,  26  Pa.  St.  17,  ISi, 
67  Am.  Dec.  379,  380,  the  power  to  deal  with  an  offense  of  this  kind 
belongs  exclusively  to  the  court  in  which  it  is  committed;  Ex  parte 
Whitmore,  9  Utah,  444,  35  Pac.  525,  petitioner  will  not  be  discharged 
on  habeas  corpus  unless  committing  court  acted  beyond  its  juris- 
diction; In  re  Falvey,  7  Wis.  640,  imprisonment  by  order  of  legis- 
lative assembly;   Ex  parte  Whitmore,   9  Utah,  444,   35   Pac  525, 
refusing  to  disturb  commitment  for  contempt,  no  excess  of  juris- 
diction appearing;  Ex  parte  Tinsley,  37  Tex.  Crim.  Rep.  527,  66  Am. 
St  Rep.  820,  40  S.  W.  307,  refusing  to  consider  propriety  of  order 
disobeyed  by  contemnor,  jurisdiction  to  make  the  order  appearing. 
Cited,  arguendo.  Holmes  v.  Jennison,  14  Pet  621,  10  L.  623.   Cited 
In  In  re  Callicot,  8  Blatchf.  94,  F.  C.  2,323,  as  to  jurisdiction  of  cir- 
cuit judge  to  review  on  habeas  corpus.     Cited,  arguendo,  United 
States  V.  Bedford  Bridge  Co.,  1  Wood.  &  M.  440,  F.   C.   15,867. 
Cited  as  to  what  is  contempt  in  State  v.  Tugwell,  19  Wash.  252, 
62  Pac.  1061,  43  L.  R.  A.  723;  Una  v.  Dodd,  39  N.  J.  Eq.  180,  holding 
party  accused  of  contempt  cannot  excuse  himself  by  showing  the 
Judgment  or  order  violated  is  erroneous  in  point  of  law.    See  valu- 
able note,  22  Am.  St  Rep.  417,  422,  423. 

Distinguished  in  case  of  Electoral  College,  1  Hughes,  588,  P.  C.  *' 
4,836y  where  it  clearly  appeared  from  record  State  court  had  ex- 
ceeded Its  powers;  Indianapolis  Water  Co.  v.  American  Co.,  75  Fed. 
977,  where  contempts  are  classified,  and  cases  in  which  proceedings 
will  be  considered  criminal  pointed  out;  Ex  parte  Gould,  fi9  Cal. 
862,  37  Am.  St  Rep.  59,  33  Pac.  1112,  21  L.  R.  A.  752,  and  Stuart  v. 
People,  3  Scam.  404,  where  committing  court  exceeded  its  jurisdic- 
tion. Distinguished  on  statutory  grounds.  Wells  v.  Commonwealth, 
21  Gratt  504;  Chappell  v.  Giles,  10  Wis.  102.  Criticised  in  In  re 
Spofford,  62  Fed.  444. 
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Habeas  corpus.—  Supreme  Court  will  not  grant  writ  where  party 
lias  been  committed  for  contempt  by  court  of  competent  Jurisdic- 
tion, p.  45. 

Cited  as  authority  for  same  ruling  in  State  Supreme  Court,  dis- 
senting opinion,  Ex  parte  Hardy,  68  Ala.  335;  also,  Robb  v.  McDon- 
ald, 20  Iowa,  334,  4  Am.  Rep.  214;  Gorham  v.  Luckett,  6  B.  Mon. 
648^  "the  only  inquiry,  on  application  for  writ,  is  whether  tribunal 
had  power  to  punish  for  contempt  in  any  case."  Cited,  arguendo, 
dissenting  opinion,  Hyatt  v.  Allen,  54  Cal.  364,  as  to  ri^ht  to  issue 
habeas  corpus  in  exercise  of  appellate  jurisdiction;  dissenting  opin- 
ion. Ex  parte  Edwards  11  Fla.  190;  disseutiug  opinion,  Kooliler  t. 
Hill,  60  Iowa,  675,  15  N.  W.  644.  Cited  in  Ex  parte  Rollins,  8^)  Va. 
317;  Ex  parte  Marx,  86  Va.  44,  9  S.  E.  477,  as  authority  for  holding 
writ  of  habeas  corpus  cannot  be  used  in  place  of  writ  of  error.  See 
also  note,  67  Am.  Dec.  397. 

Distinguished  in  Ex  parte  Hoi  man,  28  Iowa.  152,  wliere  com- 
mitting court  was  held  to  have  exc*»eded  its  powers;  Tinsley  r. 
Anderson,  171  U.  S.  105,  sustaining  Supreme  Court's  Jurisdiction  on 
appeal  from  order  of  State  court  committing  for  contempt,  where 
a  Federal  privilege  was  set  up  by  the  defendant. 

Miscellaneous.^  Cited,  arguendo,  dissenting  opinion.  Ex  parte 
Crane,  5  Pet  210,  8  L.  100,  as  to  necessity  of  courts  proceeding 
according  to  uniform  principles;  and  to  same  effect,  Decatur  y. 
Paulding,  14  Pet  604,  10  L.  612,  and  Holmes  v.  Jennlson,  14  Pet 
626,  10  L.  626.  Cited,  Ex  parte  Terry,  128  U.  S.  309,  32  L.  410,  9 
fi.  Ct  81;  S.  C,  13  Sawy.  468,  and  In  re  Bogai-t  2  Sawy.  409,  F.  O. 
1,596,  for  statement,  "  fact  that  a  power  may  be  abused  forms  no 
solid  objection  against  its  exercise.**  Cited  in  note  to  In  re  Burms, 
136  U.  S.  608^  34  L.  507;  In  re  Barry,  42  Fed.  121,  F.  C.  1,059,  and 
In  re  Salisbury,  16  111.  351,  as  to  Jurisdiction  of  United  States 
courts.  Cited  in  Bethuram  v.  Blacli,  11  Bush,  632,  as  to  discretion 
left  with  Judge  In  issuance  of  writ  of  habeas  corpus;  Knapp  ▼. 
Thomas,  39  Ohio  St  389,  48  Am.  Rep.  469,  not  in  point  Cited 
generally.  Ex  parte  Degener,  30  Tex.  App.  574,  17  S.  W.  1111,  as  to 
kinds  of  Jurisdiction. 

7  Wheat  46^8,  5  L.  393,  BAYLEY  v.  GREENLEAF. 

iBquity.— The  lien  of  vendor  of  real  property  is  defeated  by  an 
alienation  to  a  bona  fide  purchaser  without  notice,  p.  50. 

Cited  and  principle  applied  in  Fitzgerald  v.  Richmond,  9  Fed. 
Cas.  191,  holding  a  mortgagee  for  valuable  consideration  a  bona 
fide  purchaser  as  against  lienholder  who  asserted  his  claim  sub- 
sequent to  giving  of  mortgage;  Houston  v.  Stanton,  11  Ala. 
423,  holding  assignee  of  note  given  by  bona  fide  purchaser  from 
sendee,  may  enforce  collection  of  not?  as  against  original  vendor's 
lien;  Woody  v.  Fislar,  55  Ind.  594,  where  purchase  was  without  notioa 
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^f  lien;  Selby  T.  Stanley,  4  Minn.  76,  purchase  without  notice  of 
existing  lien;  Kilpatrlck  v.  Kllpatrick,  23  Miss.  127,  55  Am.  Dea 
SI,  and  Boone  v.  Barnes,  23  Miss.  139,  applying  rule  to  purchaser 
at  sheriff's  sale:  Adams  v.  Buchanan,  49  Mo.  70,  holding  purchaser 
under  attachment  proceedings  comes  within  rule:  White  v.  Dough- 
erty, 1  Mart  &  Yerg-  323,  17  Am.  Dea  808,  to  case  of  bona  fide 
purchaser  of  personal  property;  Moore  v.  Holcombe,  3  Leigh,  600, 
-eOl,  24  Am.  Dec.  685,  686,  holding  vendor  has  no  lien  on  bonds  given 
his  vendee  by  purchaser  from  vendee  after  assignment  to  innocent 
third  party  for  value.  Affirmed,  Poe  v.  Paxton,  26  W.  Va.  612, 
in  determining  lien  of  vendor  of  equitable  title.  Cited,  arguendo, 
Halfman  v.  Ellison,  51  Ala.  551.  Cited  without  particular  appll- 
•caUon  of  the  rule,  Watkins  v.  Wasseli,  15  Ark.  86. 

Modified,  Dufphey  v.  Frenaye,  5  Stew.  &  P.  241,  where  second 
Tendee  had  notice  of  lien  before  paying  all  of  purchase  price; 
Mitchell  V.  Dawson,  23  W.  Va.  89,  subvendee  is  liable  after  notice 
to  extent  of  purchase  money  not  paid.  Distinguished,  Cahoon  v. 
Bobinson,  6  Cal.  227,  holding  vendor  of  realty  has  lien  on  same 
for  purchase  price  when  in  hands  of  administrator;  Mounce  v. 
Byars,  16  Ga.  477,  a  surety  on  a  note  given  before  purchase  of  land, 
is  not  such  a  creditor  as  may  defeat  vendor's  lien:  Eubank  v. 
Poston,  5  T.  B.  Mon.  293,  mortgagee  with  notice  of  lien  stauds  in 
same  position  as  purchaser  with  notice;  Nallor  v.  Flsk,  27  Miss. 
1264,  purchaser  bought  with  notice  of  Hen;  Kelly  v.  Mills,  41  Miss. 
274,  275,  276,  277,  holding  purchasers  at  sheriffs  sale  and  Judgment 
creditors  are  not  purchasers  for  valuable  consideration,  but  are  mere 
volunteers. 

Equity.—  The  vendor  of  real  property,  who  has  taken  no  security 
for  purchase  money,  retains  an  equitable  lien  for  it  on  laud  against 
vendee  and  his  heirs,  p.  50. 

Cited  and  principle  applied,  Hardin  v.  Boyd,  113  U.  S.  765,  28 
L.  1144,  5  S.  Ct.  775,  holding  vendor  holds  title  in  trust;  Coos  Bay 
-Co.  V.  Crocker,  6  Sawy.  580,  4  Fed.  582,  vendee  is  trustee  of  vendor 
in  respect  to  purchase  money;  Wellborn  v.  Williams,  9  G a.  88,  52 
Am.  Dec.  429,  where  excellent  discussion  of  vendor's  lien  may  be 
found;  Moreton  v.  Harrison,  1  Bland.  Ch.  498,  such  lien  is  an 
incident  of  every  contract  for  the  sale  of  real  estate;  Iglehnrt  v. 
Armiger,  1  Bland  Ch.  527,  and  lien  may  arise  as  Incident  to  sale 
of  equitable  Interest;  Clowler  v.  Rawlings,  9  Smedes  &  M.  127,  47 
Am.  Dec.  109,  holding  taking  personal  security  from  vendee  does 
not  destroy  lien;  Parker  v.  Kelly,  10  Smedes  &  M.  191,  holding 
further  as  to  rights  of  assignee  of  notes  given  for  purchase  money; 
Bledsoe  v.  Games,  30  Mo.  451,  holding  vendor  of  equitable  title  has 
same  lien  as  vendor  of  legal;  Brinkerhoff  v.  Yansciven,  4  N.  J.  Eq. 
258,  and  fact  that  vendee  gave  mortgage  to  third  party  for  part 
i}t  purchase  money  will  not  affect  lien;  Herbert  v.  Scofield,  9  N.  J* 
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Eq.  4d3,  if  part  of  purchase  money  remains  unpaid,  grantor  has  a 
lien  to  that  amount  on  premises  sold;  Maroney  y.  Boyle,  141  N. 
Y.  467,  38  Am.  St  Rep.  822,  36  N.  E.  512,  and  the  mere  talcing  of 
promissory  note  for  purchase  money  does  not  waive  lien;  Kent  v. 
Gerhard,  12  R.  I.  94,  34  Am.  Rep.  613,  holding  where  vendee,  a 
feme  covert,  gives  her  sole  note  and  mortgage  to  secure  payment, 
vendor  does  not  lose  his  lien  thereby;  Manly  v.  Slason,  21  Yt  279, 
52  Am.  Dec.  65,  and  a  purchaser  from  vendee  who  buys  knowing 
that  some  part  of  purchase  money  has  not  been  paid,  takes  with 
notice  of  lien;  Graxes  v.  McCall,  1  Call,  419,  affirming  right  of 
vendor  to  pursue  lands  in  hands  of  purchaser  who  took  witl> 
notice;  Crowe  v.  Colbeth,  63  Wis.  646,  24  N.  W.  480,  where  lien  was 
enforced  against  heirs.  Cited  approvingly  without  particular  ap- 
plication of  the  rule  in  Kirksey  v.  Mitchell,  8  Ala.  409.  Cited  gen- 
erally, Bankhead  v.  Owen,  60  Ala.  466.  as  to  nature  of  vendor's  lien. 
Cited,  arguendo,  Godwin  v.  Collins,  4  Houst,  60,  Cohinit  v. 
Thomas,  8  Ga.  263,  as  to  nature  of  lien.  Cited  without  application 
of  rule,  Williams  v.  Chapman,  17  111.  425,  65  Am.  Dec.  671.  Cited, 
arguendo,  Fair  v.  Howard,  6  Nev.  315,  316,  as  bearing  on  question 
when  mortgagee  will  be  considered  bona  fide  purchaser. 

Distinguished  in  Hall  v.  Click,  5  Ala.  364,  39  Am.  Dec.  328,  anci 
Lewis  V.  Ragan,  7  Gill  &  J.  124,  125,  28  Am.  Dec.  197.  where  vendor 
took  note  for  purchase  price  and  assigned  same  without  recourse^ 
assignee  has  no  lien;  Shall  v.  Biscoe,  18  Ark.  158,  assignee  of  note 
given  by  vendee  to  vendor  for  purchase  money  is  not  subrogated  to- 
vendor's  lien  rights;  dissenting  opinion,  Scott  v.  Warren,  21  Ga.  416, 
holding  when  mortgage  given  for  purchase  money,  vendor's  lien  nO' 
longer  exists;  Briggs  v.  Hill,  6  How.  (Miss.)  364,  369,  38  Am.  Dec. 
442,  446,  holding  vendor's  lien  does  not  pass  to  assignee  of  note  given 
for  purchase  price. 

Criticised  in  McCandlish  v.  Keen,  13  Gratt.  622.  Cited  in  Herring 
v.  Cannon,  21  S.  C.  217,  53  Am.  Rep.  666,  remarking  that  the  principle 
of  secret  liens  is  contrary  to  the  laws  and  policy  of  South  Carolina. 
Denied  in  Womble  v.  Battle,  3  Ired.  Eq,  189,  holding  the  doctrine 
doos  not  obtain  in  North  Carolina;  Frame  v.  SUter,  29  Or.  130,  45- 
Pac.  292,  34  L.  R.  A.  693,  nor  in  Oregon;  Ahrend  v.  Odlorne,  118 
Mass.  267,  19  Am.  Rep.  454;  McCorkle  v.  Montgomery,  11  Rich.  Eq. 
132,  *'  the  doctrine  has  never  prevailed  in  South  Carolina; "  to  same 
effect,  dissenting  opinion,  Carraway  v.  Carraway,  27  S.  C.  590,  5  S. 
E.  165.  Denied,  Smith  v.  Allen,  18  Wash.  6,  63  Am.  St.  Rep.  867^ 
60  Pac.  784,  39  L.  R.  A.  84. 

Vendor's  lien.—  QusDre,  whether  lien  can  be  asserted  againpt  as- 
signees of  a  bankrupt,  or  other  creditors  coming  in  under  purchaser 
by  act  of  law,  p.  51,  ft. 

Referred  to  in  Ex  parte  General  Assignee,  10  Fed.  Cas.  166,  hold- 
ing assignment  by  operation  of  law  passes  rights  of  bankrupt  in 
same  plight  as  he  possessed  them;  and  to  same  effect,  In  re  Perdue,. 
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19  Fed.  Cas.  220,  2  Bank.  Reg.  67.  Cited  in  Webb  v.  Robinson,  14 
Ga.  225,  226,  229,  holding  creditors  who  become  such  without  notice 
of  vendor's  Hen,  and  those  claiming  under  such  creditors,  are  pro- 
tected against  lien;  dissenting  opinion,  Eubank  y.  Poston,  5  T.  B. 
Mon.  801,  309,  holding  lien  cannot  be  asserted  against  vendee's  mort- 
gagee; Bank  v.  Stone,  80  Ky.  121,  lien  may  be  asserted  against  as- 
signee In  bankruptcy;  Shirley  v.  Sugar  Refinery,  2  Edw.  Ch.  511, 
512,  513,  holding  conveyance  to  assignee  for  benefit  of  creditors  does 
not  defeat  the  lien;  Gann  v.  Chester,  5  Yerg,  209,  holding  Hen  can- 
not be  asserted  against  purchaser  under  foreclosure  sale.  Cited 
Whiteley  v.  Trust  Co.,  76  Fed.  79,  43  TJ.  S.  App.  643,  34  L.  R.  A.  306, 
for  thorough  discussion  of  general  subject  Cited,  arguendo,  Haskell 
Y.  Sevier,  25  Ark.  161,  in  determining  character  of  lien  created  by 
unrecorded  mortgage.  Cited  generally,  Hammond  v.  Peyton,  34 
Minn.  530,  27  N.  W.  72,  as  to  general  subject;  Ellis  v.  Singletary,  45 
Tex.  40,  as  to  rights  of  creditors  In  property  covered  by  vendor's 
Uen. 

Equity.— Vendor  of  real  property  cannot  assert  his  lien  against 
creditors  holding  under  bona  fide  conveyance  from  vendee,  p.  57. 

01  ted  and  principle  applied  in  Judson  v.  Corcoran,  17  How.  615, 
15  L.  233,  where  assignee  of  claim  against  Mexico  gave  no  informa- 
tion thereof  until  subsequent  assignee  had  successfully  prosecuted 
his  claim  before  commissioners;  In  re  Butler,  2  Hughes.  249,  F.  C. 
2,235,  where  assignee  of  vendor's  claim  failed  for  fifteen  years  to 
assert,  his  claim,  during  which  time  other  liens  were  created  by 
vendee;  Bank  v.  Tompkins,  57  Fed.  23,  13  U.  S.  App.  300,  where 
vendee,  bank  president,  conveyed  to  bank;  dissenting  opinion,  Tuttle 
Y.  Walton,  1  Ga.  64,  holding  corporation  having  secret  lien  on  shares 
of  stock  cannot  enforce  same  against  bona  fide  purchaser  at  execu- 
tion sale;  Dawson  v.  Insurance  Co.,  27  Minn.  414,  8  N.  W.  144,  hold- 
ing lien  will  not  prevail  against  claim  of  creditor,  which  claim  ac- 
crued subsequent  to  lien  and  without  notice  of  it;  Dunlap  v.  Burnett, 
5  8.  &  M.  710,  45  Am.  Dec  271,  where  creditors  held  under  mortgage 
from  vendee;  Fain  v.  Inman,  6  Heisk.  11,  19  Am.  Rep.  580,  holding 
vendor's  equitable  lien  subordinate  to  a  specific  lien  acquired  by  a 
creditor  of  vendee,  with  or  without  notice,  before  proceedings  are  in- 
stituted to  enforce  such  equitable  lien.  Cited  generally  in  Boone 
Y.  Chiles,  10  Pet  210,  9  L.  400,  as  to  principle,  that  equitable  title, 
prior  in  time,  is  better  in  right;  Byers  v.  Fowler,  12  Ark.  285,  54 
Am.  Dec.  286,  and  Shelton  v.  Lewis,  27  Ark.  197,  are  to  same  effect. 
Oited  without  application,  Roberts  v.  Broom,  1  Harr.  64.  The  fol- 
lowing cite  this  case  as  authority  for  holding  a  pre-existing  debt  is 
valuable  consideration  for  a  promise:  Work  v.  Brayton,  5  Ind.  308; 
Babcock  v.  Jordan,  24  Ind.  20,  where  promise  was  contained  in  a 
mortgage;  Moore  v.  Fuller,  6  Or.  274,  25  Am.  Rep.  526,  where  wife 
gave  mortgage  in  satisfaction  of  husband's  debts;  dissenting  opinion, 
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Oakley  v.  Hibbard,  1  Plnn.  682,  debts  were  suflaclent  consideration 
for  assignment. 

Distinguislied  In  Leland  v.  Ship  Medora,  2  Wood.  &  M.  116,  F.  O. 
8,237,  holding  assignee  by  operation  of  law  is  not  like  assignee  a  pur- 
chaser for  value.  Modified  in  Chance  v.  McWhorter,  26  Ga.  318, 
holding  vendor's  lien  is  not  defeated  by  mortgage  given  by  vendee 
to  secure  debt  contracted  before  purchase;  Briscoe  v.  Bronaugh,  1 
Tex.  338,  46  Am.  Dec.  118,  where  creditor  took  with  notice  of  lien. 
That  part  of  opinion  which  seems  to  hold  pre-existing  debt  is  valu- 
able consideration  for  transfer  of  property  is  criticised  in  Twelves 
Y.  Williams,  3  Whart.  493,  31  Am.  Dec.  544. 

Vendor's  lien  should  be  preferred  to  any  other  subsequent  equal 
equity,  unconnected  with  a  legal  advantage,  or  equitable  advantage 
which  gives  a  superior  claim  to  the  legal  estate,  p.  57. 

Cited  with  approval  in  Butterfield  v.  Okie,  36  N.  J.  Eq.  483,  holding 
claim  of  vendee's  mortgagee  without  consideration  is  subordinate 
to  vendor's  lien.  Cited,  arguendo.  Cox  v.  Komine,  9  Gratt  29;  Hoult 
v.  Donahue,  21  W.  Va.  300,  as  to  conflicting  equities. 

Distinguished  in  Wells  Fargo  Co.  v.  Smith,  2  Utah,  47,  where 
prior  creditor  had  failed  to  record  his  lien,  his  rights  were  posti>oned 
to  subsequently  acquired  legal  rights  of  others. 

Miscellaneous.— Cited  in  Rice  v.  Rice,  36  Fed.  861,  not  in  point 
Cited  In  Briscoe  v.  Bronaugh,  1  Tex.  330,  46  Am.  Dec.  112,  as  to 
whether  vendor  must  have  legal  title  to  lot  to  entitle  him  to  lien  for 
purchase  money.  Cited  without  application  in  Tingle  v.  Fisher,  20 
W.  Va.  507. 

7  Wheat.  5^-50,  5  L.  397,  BROWDER  v.  McARTHUR. 

Practice.—  The  Supreme  Court  will  not  grant  a  rehearing  in  a 
cause  after  it  has  been  remitted  to  the  court  below,  p.  58. 

Rule  afllrmed  and  followed  In  Peck  v,  Sanderson,  18  How.  42,  15 
L.  262;  Bushnell  v.  Crooke  Co.,  150  U.  S.  83,  37  L.  1007.  14  S. 
Ct  22,  an  application  for  rehearing  cannot  be  entertained  after 
expiration  of  term  at  which  judgment  rendered;  Lovett  v.  Florida,  29 
Fla.  401,  11  So.  179,  16  L.  R.  A.  316,  appellate  court  loses  jurisdiction 
after  remittitur  issues  and  is  lodged  in  lower  court;  Merchants'  Bank 
V.  Grunthal,  39  Fla.  394,  22  So.  687,  is  to  same  effect;  Kingsbury  v. 
Buckuer,  70  111.  517,  former  adjudication  Is  conclusive  on  second 
appeal  as  to  points  decided;  Stationery  Co.  v.  Hen  tig,  31  Kan.  323, 
motion  for  rehearing  will  not  be  entertained  when  made  in  second 
term  after  decision  was  rendered;  Carr  v.  Green,  Rich.  Eq.  Cas. 
409,  Court  of  Appeals  will  grant  rehearing  only  on  newly-discovered 
evidence.  Cited,  arguendo,  in  Noonan  v.  Bradley,  12  Wall.  129,  20 
L.  281,  stating  an  exception  in  case  of  fraud;  Tyler  v.  Magwire,  17 
W^all.  283,  21  L.  583.  Approved,  arguendo,  in  Poole  v.  Nixon,  19 
Fed.  Cas.  1000.    See  note,  21  Am.  Dec.  119. 
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Modification  snggested  in  Legi;  v.  Overbagh,  4  Wend.  193,  21  Am. 
Dec.  118,  If  remittitur  is  irregulai'ly  obtained  or  erroneously  entered 
Approved  generally  In  Chambers  y.  Hodges,  3  Tex.  529,  but  court 
is  not  prevented  from  declaring  a  Judgment  void  in  a  case  not  legally 
before  it. 

Appeal  and  error.— On  second  appeal  of  same  cause  Supreme 
Court  will  not  inquire  Into  merits  of  original  decree,  p.  59. 

Principle  applied  by  the  following  citing  cases:  Washington 
Bridge  Co.  v.  Stewart,  8  How.  426,  11  L.  664,  holding  after  case 
has  been  decided  upon  its  merits  and  remanded,  it  is  too  late  on 
second  appeal  to  allege  court  had  no  Jurisdiction  to  try  first  appeal; 
Sizer  V.  Many,  16  How.  103,  14  L.  863,  holding,  where  appeal  wa» 
taken  from  order  of  Circuit  Court  fixing  costs.  Supreme  Court  will 
not  look  to  original  appeal  for  purpose  of  acquiring  Jurisdiction; 
Supervisors  v.  Kennicott,  94  U.  S.  499,  24  L.  260,  whatever  has  beea 
decided  in  Supreme  Court  on  appeal  cannot  be  re-examlued  on  a 
subsequent  appeal  of  same  case;  Bissell  Co.  v.  Goshen  Co.,  72  Fed. 
553,  43  U.  S.  App.  41,  holding  like  rule  applies  in  Circuit  Court  of 
Appeals;  Semple  v.  Anderson,  4  Gilm.  562,  holding  State  Supreme 
Court  will  not  go  back  of  its  former  adjudication  in  same  case,  even 
though  it  acted  without  Jurisdiction  on  first  hearing;  Hobson  v.  Doe^ 
4  Blackf.  490,  where  court  refused  to  consider  errors  alleged  to  have 
happened  prior  to  former  Judgment  Cited,  arguendo.  Ex  parte 
Sibbald,  12  Pet  492,  9  L.  1169.  Cited,  application  not  clear,  in 
Kingsbury  v.  Buckner,  134  U.  S.  671,  33  L.  1055,  10  S.  Ct  645. 
Cited  generally  in  Dodge  v.  Gaylord,  53  Ind.  369,  as  to  where  de- 
cision of  Supreme  Court  becomes  law  of  case. 

Miscellaneous.—  Cited  in  Metcalf  v.  Watertown,  68  Fed.  861,  34 
U.  S.  App.  107,  not  in  point 

7  Wheat  59-122,  5  L.  898,  RICARD  v.  WILLIAMS. 

Possession  of  land  by  party,  claiming  it  as  his  own  In  fee,  i» 
prima  facie  evidence  of  his  ownership  and  seizin  of  the  inheritance, 
p.  105. 

Cited  and  rule  applied  in  Milsap  v.  Stone,  2  Colo.  139,  in  action  of 
ejectment;  Mason  v.  Park,  3  Scam.  533,  holding  this  is  sufficient 
proof  of  ownership  to  maintain  ejectment  or  trespass  for  injury  to 
i^eritance;  Davis  v.  Easley,  13  111.  198,  200,  holding  further  as  to^ 
evidence  admissible  to  show  possession;  Gosselin  v.  Smith,  154  111. 
78,  39  N.  E.  981,  and  such  title  will  descend;  McFarlane  v.  Ray,  14 
Mich.  471,  these  facts  are  prima  facie  evidence  of  title  as  against 
one  who  shows  no  right  in  himself;  Dale  v.  Faivre,  43  Mo.  557,  this 
gives  suflScient  title  to  maintain  ejectment  against  one  claiming 
under  possession  alone;  Roebke  v.  Andrews,  26  Wis.  318,  340,  hold- 
ing as  to  admission  in  evidence  of  declarations  made  by  possessor 
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during  possession,  relative  to  title;  explained  in  dissenting  opinion, 
S.  C.  p.  340.  Cited  in  Winchester  v.  Stevens  Point,  58  Wis.  358, 
17  N.  W.  549,  as  authority  for  holding  possession  Is  evidence  of 
seizin.  Approved  without  particular  application  of  the  rule  to  ques- 
tion at  Issue,  Brooks  v.  Bruyn,  18  IlL  542,  68  Am.  Dec.  581;  White  v. 
Lorlng,  24  Pick.  322.  Cited  In  Straw  v.  Jones,  9  N.  H.  402,  as  to 
necessity  of  possession  being  continuous;  Southampton  v.  Mecox 
Bay  Co.,  116  N.  Y.  16,  22  N.  B.  392,  without  particular  application. 
^  Note,  60  Am.  Dec.  602. 

Adverse  possession.— Mere  possession  evidences  no  more  than 
present  occupation  by  right,  p.  106. 

Cited  and  principle  applied  in  Kirk  v.  Smith,  9  Wheat  288,  6  L. 
92,  holding  to  give  title  possession  must  be  adverse;  StiUman  v. 
White  Rock  Co.,  3  Wood.  &  M.  549,  F.  C.  13,446,  possession  to  bfe 
adverse  must  be  consistent  with  the  idea  of  a  deed,  or  raise  pre- 
sumption of  one;  Spalding  v.  Grlgg,  4  Ga.  87,  permissive  possession 
cannot  affect  title;  Grube  v.  Wells,  34  Iowa,  150,  entry  without  color 
or  claim  of  right  does  not  set  statute  of  limitations  in  motion;  Arnold 
v,  Stevens,  24  Pick.  Ill,  35  Am.  Dec.  308,  there  can  be  no  presump- 
tion of  a  regrant  of  a  profit  from  possession  by  owner  not  incon- 
sistent with  rights  of  grantee;  McDonald  v.  Fox,  20  Nev.  371,  22 
Pac.  236,  holding  where  party  occupies  land  up  to  a  fence,  believed 
to  be  on  the  boundary  line,  his  occupation  Is  not  adverse  if  his 
intent  is  to  occupy  to  boundary  line  only;  Cobb  v.  Davenport,  32 
N.  J.  L.  385,  to  incorporeal  hereditament;  Bedell  v.  Shaw,  59  N.  Y. 
50,  and  the  quality  and  extent  of  right  acquired  by  possession  de- 
pends on  the  claim  accompanying  It;  Draper  v.  Monroe,  18  R.  I. 
401,  28  Atl.  341,  where  there  were  no  acts  on  part  of  claimant  of 
title  by  adverse  possession  which  were  Inconsistent  with  permissive 
occupation.  Cited,  arguendo,  dissenting  opinion,  Stafford  v.  Watson, 
41  Ark.  31,  bare  possession  is  prima  facie  evidence  of  right  to 
possession;  Lancey  v.  Brock,  110  111.  615,  holding  as  to  presumptions 
arising  from  subsequent  possession  when  prior  possessor  did  not 
hold  under  claim  of  ownership.  Cited  generally  in  Walsh  v.  Mcln* 
tire,  68  Md.  418,  13  Ati.  351,  and  White  v.  Keller,  114  Mo.  484,  21 
S.  W.  861,  as  to  nature  of  possession  which  must  be  shown  in  order 
to  base  title  on  adverse  possession;  arguendo.  Stark  v.  Smith,  5 
Ohio,  456,  as  to  when  mere  length  of  possession  will  be  considered 
evidence  of  title;  generally  on  this  point  in  McKInney  v.  Daniel,  90 
Va.  704,  19  S.  B.  881. 

Distinguished  in  Bradstreet  v.  Huntington,  5  Pet  445,  8  L.  186, 
where  grantee  of  tenant  In  common  entered  into  possession  claiming 
whole  estate;  Skip  with  v.  Martin,  50  Ark.  154,  6  S.  W.  518,  where 
possessor  claimed  In  fee;  Magee  v.  Magee,  37  Miss.  154,  where  Jury 
inferred  adverse  possession  from  other  acts  taken  in  connection 
with  possession. 
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Bvidenca.—  Possession  not  proved  to  be  wrongful  will  be  presumed 
to  be  lawful,  p.  107. 

Principle  applied  in  Burke  v.  Negro  Joe,  6  Gill.  &  J.  143,  an  act 
will  be  presumed  to  be  lawful  when  the  commencement  is  not 
proved  to  be  wrongful;  McBwen  v.  Portland,  1  Or.  302,  and  title  given 
thereby  must  prevail  until  complainants  show  a  better  one.  Cited 
generally  in  Roberts  v.  Richards,  84  Me.  9,  24  Atl.  427,  as  to  pre- 
sumption of  possession  being  in  suboi*dination  to  true  title;  with 
approval  in  Orr  v.  Hollidays,  9  B.  Mon.  60,  as  to  lessors  in  action  of 
ejectment. 

Adverse  possession.— A  disseizor  cannot  qualify  his  ow^n  wrong, 
p.  107. 
Cited,  arguendo,  to  this  point  in  Carpenter  v.  Webster,  27  Cal.  562. 

Evidence.— Presumptions  of  a  grant  arising  from  lapse  of  time 
are  applied  to  corporeal  as  well  as  incorporeal  hereditaments,  p.  109. 

Cited  and  rule  applied  in  Fletcher  v.  Fuller,  120  U.  S.  547,  30  L. 
702,  7  S.  Ct.  674,  to  corporeal  hereditament;  Williams  v.  Nelson,  23 
Pick.  144,  34  Am.  Dec.  48,  where  easement  was  presumed  from 
twenty  years'  flowage  of  the  land  of  another;  Hanes  v.  Peck,  Mart.  & 
Y.  232,  233,  "  court  will  instruct  Jury  to  presume  grant  from  long- 
continued  and  uninterrupted  possession;  "  Hale  v.  Marshall,  14  Gratt 
494,  a  party  in  possession  claiming  under  an  equitable  titl^  for 
twenty-flve  years  may  be  presumed  to  have  received  a  conveyance 
of  legal  title.    Cited  generally  in  Jenkins  v.  Pye,  12  Pet.  262,  9  L. 
1079,  as  to  force  that  will  be  given  to  presumptions.    Approved  but 
not  applied  in  United  States  v.  Chaves,  159  U.  S.  464,  40  L.  220,  16 
S.  Ct.  62;  Arnold  v.  Stevens,  24  Pick.  110,  35  Am.  Dec.  308.    Cited 
^nerally  in  Warfleld  v.  Lindell,  30  Mo.  289,  77  Am.  Dec.  622,  as  to 
reasons  for  rule;  and  to  same  effect,   Downing  v.   Pickering,   15 
N.  H.  349.    Cited  in  discussion  as  to  doctrine  of  presumptions  in 
Jackson  v.  Schauber,  7  Cow.  199;  also  in  Schauber  y.  Jackson,  2 
Wend.  47,  and  Jackson  v.  Mancius,  2  Wend.  363.  Cited  in  reviewing 
authorities  on  doctrine  of  presumption  of  grant  arising  from  lapse 
of  time,  Blake  v.  Davis,  20  Ohio,  242;  also  Caul  v.  Spring,  2  Watts, 
396.    Cited  generally  in  Townsend  v.  Downer,  32  Vt.  206,  as  to 
grounds  on  which  rest  presumption  of  grant;  to  same  effect,  Edwards 
T.  Van  Bibber,  1  Leigh,  194. 

Chrant.— Presumption  of,  cannot  arise  where  claim  is  of  such 
nature  aa  to  be  at  variance  with  supposition  of,  p.  110. 

Cited  and  rule  affirmed  in  Ransdale  v.  Grove,  4  McLean,  285,  F.  0. 
11,570,  where  under  facts  It  appeared  claimant  acquired  title  from 
another  source;  Jackson  v.  Porter,  1  Paine,  467,  F.  C.  7,143,  where 
occupant  claimed  title  from  Indians  who  were  able  to  grant  no 
more  than  a  possessory  interest;  McOlaskey  v.  Barr,  47  Fed.  163, 
evidence  showed  that  within  period  of  statute  of  limitationB  claim- 
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ants  had  sought  to  purchase  title;  Nelson  v.  Butterfield,  21  Me.  235, 
where  servient  tenant  cannot  maintain  suit  to  prevent  act,  a  grant 
cannot  be  presumed;  Snoddy  v.  Kreutch,  3  Head,  305,  where  claimant 
of  title  through  adverse  possession  did  not  show  possession  of  dis- 
puted land;  Smith  v.  Higbee,  12  Vt  124,  where  title  is  claimed  from 
a  deed  which  is  shown  to  be  void,  it  will  not  be  presumed  there  was 
an  independent  grant;  Townsend  v.  Downer,  32  Vt.  193,  where 
surrounding  circumstances  were  inconsistent  with  supposition  of 
grant.  Cited  in  note,  11  Wheat.  318,  6  L.  485.  Cited  generally  in 
Edson  V.  Munsell,  10  Allen,  5G9,  as  to  conditions  which  must  be 
shown  in  order  to  warrant  a  jury  to  presume  a  grant;  Wallace  v. 
Minor,  7  Ohio,  250,  holding  patent  cannot  be  presumed  where  proper 
records  contain  no  evidence  or  indication  of  a  grant  having  been 
made;  Taylor  v.  Watklns,  26  Tex.  693,  without  particular  applica- 
tion. 

Grant.— In  general,  presumption  of,  is  limited  to  periods  analogous 
to  those  of  statute  of  limitations,  in  cases  where  statute  does  not 
apply*  p.  110. 

Rule  applied.  Union  Water  Co.  v.  Crary,  25  Cal.  509,  85  Am.  Dec^ 
149,  holding  a  presumption  of  grant  arises  from  five  years'  con- 
tinued adverse  possession  and  use  of  water;  Williams  v.  Turner,  7 
Qa.  353,  where  limitation  period  of  statute  was  followed;  Burdlck 
V.  H^ivly,  23  Iowa,  514,  from  ten  years'  actual  adverse  possession  and 
use  of  premises,  grant  will  be  presumed;  House  v.  Montgomery,  19 
Mo.  App.  179,  180,  in  determining  length  of  time  required  to  acquire 
an  easement  by  prescription;  Wallace  v.  Fletcher,  30  N.  H.  447,  448, 
an  adverse,  exclusive  and  uninterrupted  enjoyment  for  twenty  years 
of  an  incorporeal  hereditament  affords  a  conclusive  presumption 
of  a  grant;  Rogers  v.  Mabe,  4  Dev.  189,  190,  grant  will  be  presumed 
from  twenty  years*  possession  of  land  as  owner;  Comet t  v.  Rhudy,. 
80  Va.  714,  holding,  as  to  things  incorporeal,  twenty  years*  adverse, 
exclusive,  undisturbed  possession  affords  conclusive  presumption  of 
title;  to  same  effect,  Rogerson  v.  Shepherd,  33  W.  Va.  315,  10  S.  B. 
635,  collecting  authorities.  Cited  in  general  discussion  of  subject, 
Fletcher  v.  Fuller,  120  U.  S.  550,  30  L.  764,  7  S.  Ct  676;  also  iD< 
Roundtree  v.  Brantley,  34  Ala.  552;  73  Am.  Dec.  471,  as  to  period  of 
adverse  enjoyment  required  to  give  right  to  easement.  Cited  withr 
out  particular  application,  Fitzhugh  v.  Crogan,  2  J.  J.  Marsh.  436, 
19  Am.  Dec.  146,  in  discussion  of  legal  presumptions;  Hunt  v.  Hunt^ 
3  Met  185,  37  Am.  Dec.  134.  Cited,  arguendo,  Edson  y.  Munsell,. 
10  Allen,  567. 

Evidence.— Where  other  circumstances  are  very  cogent  and  full^ 
a  grant  may  be  presumed  within  a  period  short  of  the  statute  of 
limitations,  p.  110. 

Apparently  doubted,  Gilman  v.  Tilton,  5  N.  H.  233,  holding  adverse 
user  of  water  for  period  short  of  twenty  years,  is  not,  of  itself,, 
sufficient  ground  to  sustain  presumption  of  a  grant. 
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Executors  and  adxnlnlBtrators.— Purchaser  from  an  administrator 
enters  Into  land  by  operation  of  law,  so  that  he  Is  under  the  estate 
of  the  Intestate,  p.  114. 

Cited  and  principle  applied,  Crandall  v.  Gallup,  12  Conn.  370, 
holding  there  Is  no  privity  between  administrator  and  purchaser 
under  sale  by  order  of  court  Cited,  arguendo,  Covell  v.  Weston,  20 
Johns.  420;  McPherson  v.  CunlifT,  11  Serg.  &  R.  427,  14  Am.  Dec. 
648,  in  general  discussion  of  estoppels. 

Sxeeators  and  administrators.— As  long  as  administration  legally 
sabsists  or  may  be  granted,  power  to  subject  lands  to  payments  of 
decedent's  debts  continues  if  land  remains  in  heirs'  possession,  and 
it  is  not  defeated  simply  by  an  alienation  or  disseizin  of  the  heirs, 
p.  114. 

Quoted  on  this  point,  Florida,  etc.,  Co.  y.  Finlayson,  91  Fed.  16, 
enforcing  a  Judgment  against  land  in  possession  of  heirs  of  the 
debtor. 

Administrators.— Power  of,  to  sell  realty  for  payment  of  debts, 
in  Connecticut,  must  be  exercised  within  a  reasonable  time,  to  be 
fixed  by  analogy  to  statute  of  limitations,  pp.  116,  117. 

Cited  and  principle  applied.  Mays  v.  Rogers,  37  Ark.  160,  holding 
a  delay  for  ten  years  unreasonable;  Roth  v.  Holland,  56  Ark.  637, 
639,  35  Am.  St  Rep.  129,  131,  20  S.  W.  522,  523,  an  unexcused  delay 
of  seven  years  is  unreasonable;  Grlswold  v.  Bigelow,  6  Conn.  265, 
267,  268,  holding,  where  creditor  sought  to  take  advantage  of  his 
lien  within  a  year  after  his  claim  accrued,  there  was  no  laches,  and 
power  of  administrator  is  not  defeated  by  alienation  by  heir  or 
devisee;  Wooster  v.  Hunt's  Co.,  38  Conn.  260,  261,  creditors  by  laches 
waived  right  to  compel  sale;  Dorman  v.  Lane,  1  Glim.  147,  where 
administrator,  being  creditor,  neglected  for  fifteen  years  to  apply 
for  power  to  sell  Intestates'  realty;  Unknown  Heirs  v.  Baker,  23 
IlL  437,  creditor  who  fails  to  prosecute  his  claim  within  seven  years 
waives  his  right;  State  v.  Probate  Court,  40  Minn.  300,  41  N.  W.  1034, 
application  to  sell,  made  after  lapse  of  ten  years,  held  properly  re- 
fused; Mooers  V.  White,  6  Johns.  Ch.  387,  one  year  after  admin- 
istrator has  entered  on*  the  execution  of  his  trust  will,  generally,  be 
considered  a  reasonable  time;  Ward  v.  Barrows,  2  Ohio  St.  251, 
holding  power  given  executor  by  will  to  sell  land  becomes  legally 
inoperative,  when  estate  is  settled  or  all  claims  presumptively 
settled.  Cited,  arguendo,  Hall  v.  Brewer,  40  Ark.  443,  as  to 
respective  rights  of  vendee  of  heir  and  creditor  of  estate.  Cited  gen- 
erally, McCoy  V.  Nichols,  4  How.  (Miss.)  39,  as  to  right  of  admin- 
istrator, when  twenty  years  have  elapsed  after  a  decree,  to  take 
steps  in  relation  thereto  which  will  prejudice  the  interest  of  the  heir, 
or  persons  holding  under  him.  Cited  without  particular  application. 
Hatch  V.  Kelly,  63  N.  H.  31.  Cited,  generally,  Llddel  v.  McVlckar, 
11  N.  J.  L.  56,  19  Am.  Dec.  381,  holding  each  case  must,  in  some 
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measure,  depend  on  its  own  circumstances.  Cited  generally,  Mc- 
pherson y.  Gunliff,  11  Serg.  &  R.  440,  14  Am.  Dec.  662,  in  discussion 
of  power  to  attack,  collaterally,  sales  of  Orphans'  Court  Reason 
tor  rule  approved.  Porter  v.  Cocke,  Peck,  47,  in  construction  of 
Tennessee  statute  of  limitations.  Cited,  Hickman  v.  Gaither,  2 
Yerg.  204,  application  not  clear;  McCoy  v.  Morrow,  18  111.  526,  68 
Am.  Dec.  581,  where  from  failure  to  prosecute  claim  within  reason- 
able time,  creditor  was  held  to  have  waived  lien  as  against  pur- 
chaser from  heirs.    Note,  26  Am.  St.  Rep.  26. 

ItaBcent^In  general,  entry  of  one  heir  inures  to  benefit  of  all, 
Dut  one  may  disseize  coheirs  and  hold  adversely,  p.  120. 

Cited  and  principle  applied  in  Westenfelder  v.  Green,  76  Fed.  928, 
wiiere  guardian  of  certain  heirs  entered,  claiming  exclusive  title  in 
his  wards;  Vaughan  v.  Bacon,  15  Me.  457,  33  Am.  Dec.  628.  holding 
the  relinquishment  by  disseizor  to  one  of  several  cotcnants  of  all 
right  of  seizin,  has  the  effect  to  put  all  tenants  in  common  in  seizin 
and  possession  of  their  shares  respectively;  Bird  v.  Bird,  40  Me.  403, 
and  Warfield  v.  Lindell,  38  Mo.  581,  90  Am.  Dec.  449,  applying  rule 
to  possession  by  one  cotenant;  Jackson  v.  Brink,  5  Cow.  484,  where 
cotenant  after  acquiring  possession  by  notorious  acts  asserted  entire 
estate;  Clapp  v.  Bromagham,  9  Cow.  555,  577,  where  one  cotenant 
entered  claiming  the  whole;  Caperton  v.  Gregory,  11  Gratt  508, 
entry  by  one  coparcener  claiming  entire  estate.  Cited  generally,  as 
authority  for  rule,  Hoffman  v.  Beard,  22  Mich.  65,  application  vague; 
also,  Lambert  v.  Blumenthal,  26  Mo.  474.  Approved  without  par- 
ticular application,  Clark  v.  Wood,  34  N.  H.  453.  Cited,  arguendo, 
I^a  Frombois  v.  Jackson,  8  Cow.  619,  18  Am.  Dec.  486.  Cited  gen- 
erally, Jones  V.  Porter,  3  Penn.  &  W.  135,  as  to  extent  of  possession 
by  entry  under  deed  conveying  part  only. 

Adverse  possession.^  Ouster  or  disseizin  will  not  be  presumed 
from  mere  fact  of  sole  possession,  p.  121. 

Principle  applied,  M'Kneely  v.  Terry,  61  Ark.  541,  33  S.  W.  956, 
mere  taking  of  rents  by  one  tenant  does  not  show  ouster  of  co- 
tenants;  Squires  v.  Clark,  17  Kan.  87,  applying  rule  to  possession 
of  one  cotenant;  Edwards  v.  Bishop,  4  N.  Y.  64,  65,  holding  a  tenant 
in  common,  in  order  to  maintain  ejectment  against  his  cotenant, 
must  show  an  actual  denial  of  his  title  by  cotenant.  Cited  gen- 
erally, Owen  V.  Morton,  24  Cal.  376,  in  determining  what  amounts 
to  ouster  of  cotenant.  Approved  without  particular  application, 
Munroe  v.  Luke,  1  Met  471.  Cited  generally.  Dubois  v.  Campau,  28 
Mich.  318,  where  question  was  presented  as  to  kind  of  presumption 
arising  from  possession  by  one  cotenant,  who  gave  leases  and 
received  rents,  for  more  than  twenty  years,  with  knowledge  of 
cotenant 

Qualified,  Oglesby  v.  HoUister,  76  Cal.  141,  9  Am.  St  Rep.  180, 
18  Pac.  148,  holding   jury  is  warranted  in  inferring  ouster  from 
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exclusive  possession  by  one  tenant  in  common  for  great  number  of 
years,  without  accounting  to  cotenant  Distinguished.  Parker  v. 
Proprietors,  etc.,  3  Met  102,  37  Am.  Dec.  125,  where  one  tenant  li) 
common  granted  whole  estate,  the  deed  of  which  was  recorded,  and 
cotenants  did  not  set  up  claim  until  after  statute  of  limitations  had 
run;  Gray  v.  Darby,  Mart.  &  Y.  423,  where  one  holding  under  void 
deed  but  claiming  the  fee,  was  held  to  disseize  real  owner. 

Liens.— Creditors  of  an  intestate  have  a  lien  on  the  intestate's 
land  which  may  be  enforced  through  the  instrumentality  of  the 
administrator  acting  through  Court  of  Probate,  p.  121. 

Cited  to  this  point,  but  without  particularly  applying  this  rule, 
Crandall  v.  Gallup,  12  Conn.  374.  Cited,  arguendo,  Davis  v.  Van- 
sands,  45  Conn.  G02. 

Miscellaneous.— Cited  as  to  pleadings,  Lull  v.  Davis,  1  Mich.  81, 
82,  without  particular  application.  Cited,  Thorpe  v.  Corwin,  20  N. 
J.  L.  319,  not  in  point;  Bogardus  v.  Church,  4  Sandf.  Ch.  743,  and 
Gibblehouse  v.  Stong,  3  Rawle,  452,  to  what  point  not  clear;  Duke 
V.  Thompson,  16  Ohio,  48,  not  in  point.  Cited  generally,  in  Martin 
V.  Robinson,  67  Tex.  380,  3  S.  W.  556,  and  Jackson  t.  Astor,  1  Pinn. 
162,  39  Am.  Dec.  204,  as  to  power  of  appellate  court  to  review  pro- 
ceedings of  Probate  Court.  Cited,  dissenting  opinion,  Oakley  v. 
Hibbard,  1  Pinn.  681,  not  In  point.  Cited,  but  not  in  point,  Link  v. 
Doerfer,  42  Wis.  395,  24  Am.  Rep.  420. 

7  Wheat  122-157,  5  L.  414,  BOULDIN  v.  MASSIE'S  HEIRS. 

Public  lands.—  Patent  issued  on  military  warrant,  under  Virginia 
law,  is  prima  facie  evidence  that  every  prerequisite  of  law  was  com- 
plied with,  p.  151. 

Cited  and  principle  applied,  Bagnell  v.  Broderick,  13  Pet  448,  10 
L.  241,  holding  in  action  at  law  the  patent  is  conclusive;  People  v. 
Mauran,  5  Den.  398,  patent  is  prima  facie  evidence  that  all  things 
preliminary  have  been  complied  with. 

Evidence.— A  public  officer  may  prove  that  according  to  in- 
variable practice  of  his  office,  certain  official  entries  made  could 
only  have  been  made  upon  the  production  of  a  written  instrument, 
the  existence  of  which  is  now  the  subject  of  dispute,  p.  153. 

Rule  applied  in  State  v.  Mayor,  52  Md.  422,  holding  such  proof 
sufficient  to  show  that  vouchers  once  existed,  on  which  it  is  shown 
payments  were  made. 

PresuxzLptions.— An  assignment  of  a  land  warrant  may  be  pre- 
sumed from  surrounding  circumstances,  p.  156. 

Cited  in  McArthur  v.  Gallaher,  8  Ohio,  518,  as  containing  dis- 
cussion of  general  subject.  Cited  without  particular  application. 
Stark  v.  Smith,  5  Ohio,  457. 
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Evidence.— When  patent  is  issued  on  assignment  of  warrant,, 
which  is  lost,  same  proof  of  its  existence  is  not  required  as  If  part 
of  title,  p.  156. 

Cited  in  Bdgell  y.  Conaway,  24  W.  Va.  754,  in  determining  eyidence 
necessary  to  show  loss  or  destruction  of  a  document,  before  second- 
ary eyidence  of  its  contents  is  admissible. 

Miscellaneous.— Cited  in  Brush  y.  Ware,  15  Pet  107,  10  L.  678, 
and  Kittridge  y.  Breaud,  4  Rob.  (La.)  83,  3d  Am.  Dec.  516,  to  effect 
that  patent  under  Virginia  law  conyeys  legal  title,  but  leayes  equities 
open.    Cited,  Doe  y.  Eslaya,  0  How.  447,  13  L.  210,  not  in  point 

7  Wheat  158-163,  5  L.  423,  WATTS  y.  LINDSBY'S  HEIRS. 

Equity.—  It  is  a  rule  of  equity,  as  well  as  of  law,  that  party  must 
recoyer  on  strength  of  his  own  title,  and  not  on  weakness  of 
adyersary's,  p.  161. 

Rule  reaffirmed^  Hogan  y.  Kurtz,  94  U.  S.  775,  24  L.  319,  action  of 
ejectment;  Lake  Superior  Co.  y.  Cunningham,  44  Fed.  832,  where 
defendant  in  ejectment  attacked  plaintiff's  title;  Lingan  y.  Hender- 
son, 1  Bland  Ch.  249,  and  if  facts  stated  in  bill  are  not  suffidentr 
complaint  cannot  resort  to  extraneous  matter  to  supply  defect; 
Grand  Gulf  Ry.  Co.  y.  Bryan,  8  Smedes  &  M.  265,  and  where 
plaintiff  relies  on  equitable  title  he  must  show  perfect  equitable 
title;  Huntington  y.  Allen,  44  Miss.  662,  and  Griffin  y.  Harrison,  52 
Miss.  826,  in  action  to  quiet  title. 

Public  lands.— Valid  entry  must  be  such  that  objects  called  for 
are  so  described,  or  so  notorious,  that  others,  by  using  reasonable 
diligence,  can  readily  find  them,  p.  161. 

Rule  cited  with  approval,  McNeel  y.  Herold,  11  Gratt  314,  316. 

Evidence.— One  witness  cannot  proye  existence  of  fact  by 
notoriety  or  general  reputation,  pp.  162,  163. 

Cited  in  note,  18  Am.  Rep.  207,  to  this  point 

7  Wheat  164-211,  5  L.  425,  MATTHEWS  v.  ZANB. 

Public  lands.—  No  sale  of  public  land  can  take  place  In  absence 
of  a  receiver,  p.  205. 

Cited  with  approval,  Groom  y.  Hill,  9  Mo.  325  (322),  holding  un- 
ayailing  an  application  to  register  and  deposit  of  money  with  hin> 
in  absence  of  receiver. 

Appeal  and  error.- In  error  to  State  court  alleging  a  decision 
against  a  title  claimed  under  Federal  law,  Supreme  Court  can  ex* 
amine  only  that  title,  not  other  equities  creating  new  title,  p.  206. 

Cited,  arguendo,  Magwire  y.  Tyler,  47  Mo.  126. 
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Statatoiy  constmctioii.— A  statute,  for  commencement  of  which 
no  time  is  fixed,  is  operative  from  its  date,  p.  211. 

The  following  citing  cases  affirm  and  apply  this  rule:  Lapeyre  ▼. 
United  States,  17  Wall  198,  21  L.  608,  holding  act  took  effect  from 
time  it  was  officially  attested  by  president  of  United  States;  United 
States  T.  Ghong  Sam,  47  Fed.  883,  is  to  same  elfect;  Salmon  ▼. 
Burgess,  1  Hughes,  359,  F.  0.  12,262,  and  date  is  reckoned  from 
hour  president's  signature  was  affixed;  Seymour  y.  State,  51  Ala. 
54,  to  act  licensing  peddlers;  McGinnis  v.  Egbert,  8  Colo.  51,  5  Pac. 
668,  to  act  fixing  time  for  commencement  of  annual  period  for 
unpatented  claims;  Smets  v.  Thomas,  Gharlt.  (Ga.)  537,  and  Heard 
V.  Heard^  8  Ga.  384,  to  statute  regulating  procedure;  Coal  Oo.  v. 
Barber,  47  Kan.  30,  27  Pac.  115,  holding  where  statute  affects  an 
act  done  on  same  day  statute  went  into  effect,  the  exact  hour  of 
publication  may  be  shown;  Commonwealth  v.  Brooks,  109  Mass. 
857,  applying  rule  to  city  ordinance;  Bx  parte  De  Hay,  3  S.  C.  565, 
to  act  changing  bounds  of  Judicial  district  Cited,  arguendo,  Taylor 
V.  Brown.  147  U.  S.  643,  37  Ix  314,  13  S.  Ct.  551,  in  deteiuilnlng 
from  what  date  time  should  be  computed  in  construing  act  for- 
bidding alienation  of  lands  by  Indians  for  period  of  five  years;  In 
re  Ankrim,  3  McLean,  285,  F.  C.  395,  where  question  was  raised 
whether  petition  for  discharge  in  bankruptcy  filed  on  day  bank'^ 
ruptcy  act  was  repealed  was  effectual.  Cited  generally.  United 
States  V.  Collier,  3  Blatchf.  339,  F.  C.  14,833,  in  discussion  of  effect 
of  later  acts  on  prior,  with  which  it  is  inconsistent;  The  Hiawatha, 
Blatchf.  Pr.  Cas.  5,  F.  C.  6,451,  without  particular  application 
Approved  without  application,  Parkinson  v.  State,  14  Md.  200,  74 
Am.  Dec.  533.  Cited,  Leschl  v.  Washington,  1  Wash.  Ter.  17,  ap- 
plication not  clear. 

Distinguished,  Martin  v.  Berry,  37  Cal.  218,  and  Temple  v.  Hayes, 
Morris,  10,  on  ground  that  time  was  fixed  by  act  Modified,  Parkin- 
son V.  Brandenburg,  35  Minn.  295,  59  Am.  Bep.  326,  28  N.  W.  919, 
holding,  in  computing  time  when  statute  went  into  effect,  day  of 
Its  passage  is  to  be  excluded. 

Miscellaneous.— Cited  generally,  Warren  Co.  v.  Insurance  Co., 
2  Paine.  517,  F.  O.  17,206,  as  to  effect  of  retroactive  statutes; 
Lewis  V.  Lewis,  9  Mo.  190  (189),  43  Am.  Dec.  546,  as  to  Jurisdiction  of 
State  courts  regarding  pre-emption  of  public  lands.  Note,  91  Am. 
Dec.  197,  as  to  Judgment  of  State  courts  reviewable  by  United 
5>tate8  Supreme  Court. 

7  Wheat  212-218,  5  L.  437,  HOOFNAGLB  v.  ANDERSON. 

Public  lands.— Patent  cures  any  defects  in  preliminary  steps 
required  by  law  as  conditions  precedent  to  Issuance  of,  p.  214. 

Cited  and  rule  applied,  Spencer  v.  Lapsley,  20  How.  272,  15  L. 
iX)6,  where  irregularities  were  alleged  as  to  the  survey;  dissenting 
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opinion.  Doolan  v.  Carr,  125  U.  S.  636,  31  L.  851,  8  S.  Ct.  1237,  the 
majority  holding  want  of  power  in  officer  of  land  office  to  issue 
patent  may  be  shown  in  action  at  law  by  extrinsic  evidence; 
Noble  V.  Union  River  R,  R.  Co.,  147  U.  S.  175,  37  L.  127,  13  S.  Ct. 
274,  holding  conclusive  the  decision  of  secretary  of  interior,  In  ex- 
ercise of  his  power,  that  designated  railway  company  is  entitled 
to  right  of  way  over  public  land;  Janes  v.  Wilkinson,  2  Kan.  App. 
3(i9,  42  Pac.  738,  holding  patent  erroneously  issued,  while  voidable 
by  government,  cannot  be  attacked  by  naked  possessor  of  land; 
Bruckner  v.  Lawrence,  1  Doug.  33,  where  question  was  raised  as 
to  mistakes  in  survey  on  which  patent  was  based;  Hammond  v. 
8t.  Louis  Schools,  8  Mo.  83,  where  principle  is  applied  to  claim 
of  title  confirmed  by  congress;  Thomas  v.  White,  2  Ohio  St.  549, 
where  entry  and  survey  was  irregular;  White  v.  Allen,  3  Or.  Ill, 
holding  objections  to  mode  of  proofs  and  other  preliminary  steps 
ai'e  of  no  force  after  issuance  of  patent;  Todd  v.  Fisher,  26  Tex. 
242,  to  patent  issued  for  State  lands  by  commissioner  of  land 
office;  Horsky  v.  Moran,  53  Pac.  1067,  holding  town-site  patent  could 
not  be  collaterally  attacked  by  holder  of  placer  claim  who  had  not 
perfected  his  title.  Cited  generally,  St.  Louis  Smelting  Co.  v. 
Green,  4  McCrary,  235,  13  Fed.  210,  as  authority  for  rule,  In  action 
of  ejectment  patent  cannot  be  attacked  collaterally;  Silver  Bow  Co. 
v.  Clark,  5  Mont  425,  5  Pac.  582,  in  discussion  of  effect  of  rulings 
of  land  department  where  it  has  acted  beyond  its  jurisdiction. 

Distinguished,  Chamberlain  v.  Marshall,  8  Fed.  409,  where  patent 
was  issued  without  authority  of  law;  also,  Lake  Superior  Canal 
Co.  v.  C\inningham,  44  Fed.  839,  following  view  of  majority  In 
Doolan  v.  Carr,  supra;  Mantle  v.  Noyes,  5  Mont.  294,  5  Pac.  864, 
where  patent  was  issued  for  lands  which  had  previously  been  sold- 

Publlc  lands.— Equity  will  never  sustain  an  entry  as  against 
an  earlier  patent,  for  the  patent  appropriates  the  land  it  covers  and 
It  is  no  longer  subject  to  location  and  the  government  alone  can 
attack  a  patent  for  irregularity,  p.  215. 

Cited  to  this  point,  dissenting  opinion,  Doolan  v.  Carr,  125  IT.  S. 
636,  31  L.  851,  8  S.  Ct  1237,  majority  permitting  evidence  of  want 
of  authority  in  land  office  agent  to  Issue  patent;  Horsky  v.  Moran, 
53  Pac.  1067,  holding  town  site  patent  not  attackable  collaterally 
by  holder  of  placer  claim  who  had  not  perfected   his  title. 

Public  lands.—  Equity  considers  entry  as  the  commencement  of 
title,  pp.  215,  217. 

Cited  and  applied  in  Parker  v.  Wallace,  3  Ohio,  494,  holding, 
rights  acquired  by  senior  entry  will  be  aided  in  equity  against 
elder  patent  on  junior  entry;  Price  v.  Johnston,  1  Ohio  St  392,  entry 
made  in  name  of  deceased  person  is  void;  Stubblefleld  v.  Boggs, 
2  Ohio  St  218,  holding,  by  entry,  an  equitable  estate  of  inheritance 
vests  in  person  in  whose  name  entry  is  made.    Cited  generally,  Tal- 
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bott  y.  King,  6  Mont.  108,  9  Pac.  442,  as  authority  for  rule  that 
patent  is  given  operation  by  relation  at  date  of  initiatory  step. 

Public  lands.—  Patent  is  title  from  its  date,  and  is  conclusive 
against  all  those  whose  rights  did  not  commence  previous  to  its 
emanation,  p.  217. 

Cited  and  explained.  Stringer  v.  Young,  3  Pet.  341,  7  L.  700,  but 
apparently  no  application;  United  States  v.  Arredondo,  6  Pet.  732, 
8  Li.  562,  application  not  clear.  Cited  generally,  Smelting  Co.  v. 
Kemp,  104  U.  S.  645,  26  L.  878,  holding  patent  duly  executed  for 
lands  which  land  department  was  authorized  to  convey,  cannot  be 
collaterally  impeached  in  action  at  law;  Porter  v.  Robb.  7  Ohio,  210, 
and  Decourt  v.  Sproul,  66  Tex.  372,  1  S.  W.  339,  after  patent  is 
Issued  land  is  no  longer  unappropriated.  Cited  in  discussion, 
M'Clung  V.  Hughes,  5  Rand.  471,  as  to  when  equity  will  afford 
relief  against  fraud  In  acquiring  legal  title. 

Distinguished,  Stephens  v.  M*Cargo,  9  Wheat.  510,  511,  6  L.  147, 
148,  and  Lindsey  ▼.  Miller,  6  Pet  677,  8  L.  542,  where  rights  arose 
prior  to  issuance  of  patent;  Brush  v.  Ware,  15  Pet  106,  10  L.  677, 
where  equitable  right  arose  prior  to  issuance  of  patent,  and  patentee 
had  notice  thereof. 

Miscellaneous.—  Cited,  Galloway  v.  Flnley,  12  Pet  298,  9  L.  1093, 
not  in  point;  Nisewanger  v.  Wallace,  16  Ohio,  559,  to  what  point  not 
clear;  Kimmell  v.  Wheeler,  22  Tex.  85,  as  to  nature  of  right  given 
holder  of  certificate  permitting  him  to  locate  certain  public  lands. 

7  Wheat.  218-248,  5  L.  438,  BROWN  v.  JACKSON. 

Spanish  land  claims.— Decision  of  commissioners  under  act  of 
congress,  providing  indemnity  to  claimants  to  public  lands,  are  con- 
clusive between  parties  in  cases  within  Jurisdiction  of  commission- 
ers, p.  244. 

Cited  and  principle  applied,  McConnell  v.  Wilcox,  1  Scam.  351, 
and  Smiley  v.  Sampson,  1  Neb.  70,  to  decision  of  register  and 
receiver  of  land  ofiice.  Cited  generally,  Bruckner  v.  Lawrence,  1 
Doug.  (Mich.)  37,  as  to  conclusiveness  of  patent  as  evidence  of  title. 

Miscellaneous.—  Cited,  Sanford  v.  Cloud,  17  Fla.  569,  not  In  point 

7  Wheat.  248-283,  5  L.  446,  BLUNT  v.  SMITH. 

Practice.—  Decision  of  court  below,  granting  or  refusing  new 
trial,  is  not  reviewable  on  writ  of  error,  p.  272. 

Cited  and  approved,  Pomeroy  v.  Bank,  1  Wall.  598,  17  L.  640,  **  no 
exception  lies  to  overruling  motion  for  new  trial; "  Ewing  v. 
Howard,  7  Wall.  502,  19  L.  295,  motion  is  addressed  to  discretion  of 
trial  court  Cited  as  authority  for  like  rule  in  State  Supreme  Court, 
State  V.  Hunt,  4  La.  Ann.  439;  also.  State  v.  Brette,  6  La.  Ann.  6G0; 
Law  V.  Merrills,  6  Wend.  278,  and  Smith  v.  United  States,  1  Wash. 
Ter.  274.  Cited  generally,  Stafford  v.  Walker,  12  Serg.  &  B.  196,  in 
discussion  of  bill  of  exceptions. 
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Modified  in  Welch  y.  County,  29  W.  Ya.  6S,  1  S.  E.  340,  holding 
rule,  that  matters  of  discretion  are  not  subject  to  review,  only  applies 
to  matters  which  are  purely  discretionary.  Distinguished  in  Goldsby 
y.  Robertson,  1  Blackf .  22,  holding  like  rule  does  not  obtain  in  State 
Supreme  Court 

Evidence.— Official  copies  of  papers  belonging  to  the  title  of  the 
parties  taken  from  office  where  regularly  kept,  and  duly  authen- 
ticated, are  admissible  in  evidence,  p.  273. 

Ejectment.—  In  Tennessee,  courts  of  law  permit  parties  in  eject- 
ment to  go  back  to  original  entry,  and  connect  the  patent  with  it, 
p.  273. 

Cited  as  an  exception  to  general  rule,  Arnold  v.  Grimes,  2  G. 
Greene,  84. 

Miscellaneous.—  Cited  generally,  in  note  to  Groslouis  v.  Northcut, 
3  Or.  399,  application  not  clear. 

7  Wheat  283-355,  5  L.  454,  THE  SANTISSIMA  TRINIDAD. 

International  law.—  In  general,  the  commission  of  a  public  ship 
is  conclusive  proof  of  her  national  character,  not  examinable  by  a 
foreign  court,  p.  336. 

Principle  applied  in  State  v.  Crawford,  28  Fla.  492,  10  So.  124, 
14  L.  R.  A.  259,  holding  public  seal  proves  itself. 

Distinguished,  United  States  v.  Bartlett,  2  Ware  (Dav.),  16.  P.  O. 
14,532,  holding  opposite  party  is  not  concluded  from  proving  falsity 
or  illegality  of  ship's  papers. 

International  law.— The  political  department  having  recognized 
the  belligerency  of  Buenos  Ayres  in  its  struggle  for  Independence 
from  Spain,  the  Judiciary  is  bound  thereby,  p.  137. 

Cited  and  principle  applied.  United  States  v.  One  Hundred  Barrels, 
27  Fed.  Cas.  293,  holding  the  political  department  alone  has  power 
to  decide  the  status  of  a  State,  or  Its  inhabitants,  as  to  a  condition 
of  hostility  against  the  Federal  government;  United  States  ▼.  One 
Thousand  Bales,  27  Fed.  Cas.  328,  to  same  effect;  Thomburg  v. 
Harris,  3  Cold.  169,  in  determining  whether  a  de  facto  government 
existed  in  the  Confederate  States. 

Cited  in  general  discussion,  dissenting  opinion,  Luther  v.  Borden, 
7  How.  57,  12  L.  605.  Cited  generally,  as  authority  for  rule.  United 
States  V.  Tropic  Wind,  28  Fed.  Cas.  221.  Cited,  arguendo,  Mosely 
V.  Tuthill,  45  Ala.  650,  6  Am.  Rep.  716;  Perkins  v.  Rogers,  35  Ind. 
156,  9  Am.  Rep.  664,  status  of  a  country  as  to  peace  or  war  is 
determined  by  the  political  and  not  the  Judicial  department  of 
government.    Cited,  arguendo,  Wright  v.  Overall,  2  Cold.  341. 

International  law.—  Declaration  by  one  government  of  determina- 
tion to  remain  neutral  between  parties  engaged  in  war,  is  equivalent 
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to  recognizing  them  as  belligerent  nations,  and  entitles  each  to  all 
the  soyereign  rights  of  war  against  the  other,  p.  337. 

Cited  and  applied  in  Prize  Gases,  2  Black,  669,  17  L.  477,  to  action 
of  Great  Britain  with  reference  to  civil  war  in  United  States;  Ford 
T.  Surget,  97  U.  S.  613,  24  Lu  1024,  and  it  is  not  necessary  that  the 
independence  of  the  revolting  nation  be  recognized;  Dole  y.  Insurance 
Co.,  2  Cliff.  427,  F.  C.  3.966,  in  determining  whether  crews  of  ships 
of  one  belligerent  nation  should  be  considered  pirates;  Schooner 
Chapman,  4  Sawy.  512,  F.  C.  2,602,  holding  a  vessel  representing 
Confederate  States  government  cannot  be  considered  as  fitted  out 
for  the  commission  of  acts  of  piracy;  Martin  v.  Hortin,  1  Bush,  632, 
and  Smith  y.  Brazelton,  1  Heisk.  58,  64,  2  Am.  Rep.  6S4,  688,  where 
principle  is  applied  in  determining  whether  Confederates  were  en- 
titled to  right  of  belligerents.  Cited,  Miller  v.  United  States,  11 
Wall.  307,  20  L.  145,  without  particular  application;  Williams  y. 
Bruffy,  96  U.  S.  190,  24  L.  720,  in  discussion  of  rights  of  belligerents. 
Cited  generally.  The  Hiawatha,  Blatchf.  Pr.  10,  F.  C.  6,451,  as  to 
rights,  in  regard  to  neutral  powers,  of  government  engaged  in  war 
to  subdue  insurrection  of  its  own  subjects.  Cited  in  The  Ambrose 
X^ight  25  Fed.  429,  as  to  necessity  of  recognition  by  some  established 
government,  before  insurgents  are  entitled  to  rights  of  belligerents; 
dissenting  opinion.  Price  v.  Poynter,  1  Bush,  391,  the  majority  hold- 
ing the  capture  of  horses  for  use  of  Confederate  army  by  branch  of 
army  was  a  lawful  exercise  of  belligerent  rights;  note,  91  Am.  Dec. 
280. 

Bvidence.— Where  a  witness  falsifies  a  fact,  in  respect  to  which  he 
cannot  be  presumed  liable  to  mistake,  courts  are  bound  to  apply 
maxim,  falsus  in  uno,  falsus  in  omnibus,  p.  339. 

Cited  with  approval,  American  Telephone  Co.  y.  Peoples'  Co.,  22 
Blatchf.  552,  22  Fed.  324,  where  witness  testified  falsely  as  to  his 
pecuniary  condition;  Campbell  v.  State,  3  Kan.  408,  holding  refusal 
to  Instruct  Jury  to  this  effect  is  error;  GiUet  v.  Wimer,  23  Mo.  79, 
whenever  testimony  calls  for  such  instruction,  the  court  ought  to 
give  it;  Paulette  y.  Brown,  40  Mo.  57,  is  to  same  effect;  Dell  v. 
Oppenhelmer,  9  Neb.  457,  4  N.  W.  53,  where  witness  testified  falsely 
as  to  rate  of  interest  charged  on  loan  made  by  him;  Stoffer  v.  State, 
15  Ohio  St.  56,  86  Am.  Dec.  477,  holding,  under  such  circumstances, 
court  should  instruct  Jury  to  reject  entire  testimony  of  witness  so 
testifying.  Approved  generally,  Skipper  v.  State,  59  Ga.  05;  Callanan 
y.  Shaw,  24  Iowa,  447,  but  maxim  Is  applied  only  where  witness 
willfully  and  knowingly  gives  false  testimony;  to  same  effect, 
Deering  v.  Metcalf,  74  N.  Y.  506,  where  authorities  are  collected. 
Cited  without  particular  application,  People  v.  Chapleau,  121  N.  Y, 
276,  24  N.  E.  472.    See  note,  81  Am.  Dec.  270. 

Modified,  Moore  y.  Jones,  13  Ala.  304,  application  of  rule  should  be 
made  by  Jury;  Lehman  v.  Marshall,  47  Ala.  377,  province  of  de- 
termining credibility  of  a  witness  rests  with  Jury;  State  y.  Williams, 
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2  Jones  (N.  G.)»  268,  in  common-law  trial  maxim  is  to  be  applied  by 
jury,  and  is  not  rule  by  which  Judge  may  withdraw  testimony  from 
their  consideration;  to  same  effect.  Mead  v.  McGraw,  19  Ohio  St. 
64.  Cited,  State  y.  Sexton,  10  S.  Dak.  131,  but  held  that  maxim  i» 
inapplicable  in  absence  of  any  motive  or  intent  to  deceive.  Dis- 
tinguished, Buffalo  County  v.  Van  Sickle,  16  Neb.  368,  20  N.  W.  263, 
on  ground  that  false  statement  of  witness  was  not  knowingly  and 
willfully  false;  also  In  Pease  v.  Smith,  61  N.  Y.  484,  on  same  ground. 

International  law.—  The  sending  of  armed  vessels,  or  of  muni- 
tions of  war,  from  a  neutral  country  to  a  belligerent  port,  is  not 
contrary  to  the  law  of  the  United  States,  nor  to  the  law  of  nations^ 
p.  340. 

Cited  with  approval,  in  The  City  of  Mexico,  24  Fed.  41,  the  sending 
of  munitions  of  war  from  neutral  port  to  port  of  belligerent  Is  a 
commercial  enterprise  and  is  not  a  violation  of  neutrality  laws;  The 
Carondelet,  37  Fed.  802,  to  same  effect;  dissenting  opinion.  Hart  v. 
United  States,  84  Fed.  805,  55  U.  S.  App.  498,  the  majority  holding 
one  who  furnished  transportation  for  military  expedition  against 
Spanish  government  in  Cuba,  violated  neutrality  laws.  Approved, 
The  Laurada,  85  Fed.  769,  collecting  authorities.  Cited,  without 
particular  application,  Briggs  v.  Light  Boats,  11  Allen,  185. 

Denied,  The  Meteor,  17  Fed.  Cas.  198,  where  it  is  stated  the  above 
rule  was  mere  dictum.  See  The  Itata,  56  Fed.  509,  15  U.  S.  App.  1„ 
construing  revised  statutes,  section  5283,  abrogating  the  rule  of  th^ 
principal  case. 

International  law.— Augmentation  of  force  by  belligerent  in  port 
of  United  States   is  breach  of  our  neutrality,  p.  344. 

Citizenship.—  Quaere,  whether  citizen  of  United  States,  independ- 
ent of  legislation,  can  throw  off  his  allegiance,  p.  347. 

Cited  generally.  Shanks  v.  Dupont,  3  Pet.  267,  7  L.  675,  merely 
stating  question  is  not  decided;  Comitis  v.  Parkerson,  56  Fed.  558, 
22  L.  R.  A.  150,  151,  and  n.,  in  discussion  of  general  subject;  Beavera 
V.  Smith,  11  Ala.  29,  where  the  question  is  again  left  open. 

Prize.— Augmentation  of  force  or  illegal  outfit.  In  neutral  country, 
infects  captures  subsequently  made  during  same  cruise  with  char- 
acter of  torts  and  requires  restitution  to  parties  interested,  p.  348. 

Prize.— Captures  by  public  ships  as  well  as  privateers,  if  made 
in  violation  of  our  neutrality,  are  subject  to  restitution,  p.  350. 

International  law.—  The  exemption  of  the  public  property  of  one 
sovereign  from  local  Jurisdiction  of  another  rests  upon  principles  of 
public  comity  and  convenience,  and  may  be  withdrawn  on  notice  at 
any  time,  p.  353. 

Cited,  Walley  v.  Schooner  Liberty,  12  La.  101,  32  Am.  Dec.  115> 
application  not  clear. 
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Distinguished,  Oyster  Steamers,  31  Fed.  766,  no  considerations  of 
comity  between  State  and  Federal  governments  shall  prevent  latter 
from  enforcing  laws  of  congress.  • 

International  law.— Exemption  of  foreign  ships  coming  into  our 
waters  under  license  from  local  Jurisdiction,  does  not  extend  to  their 
prizes  captured  in  violation  of  our  neutrality,  p.  354. 

Miscellaneous.— Cited  in  The  Siren,  7  Wall.  161,  19  L.  133,  for 
what  point  is  not  clear;  Ford  v.  Surget,  97  U.  S.  611,  24  L.  1023,  as 
to  right  of  belligerent  nation  to  establish  blackade;  The  Florida,  101 
U.  S.  42,  25  L.  899,  as  involving  a  discussion  of  the  rights  of  neutrals; 
In  re  Fassett,  142  U.  S.  485,  35  L.  1089,  12  S.  Ct.  298,  and  The 
Pizarro,  19  Fed.  Cas.  788,  as  to  Jurisdiction  of  District  Court  in  cases 
of  marine  tort  Cited,  Amy  Warwick,  2  Sprague,  133,  F.  C.  341,  not 
in  point;  The  S.  L.  Davis,  6  Blatchf.  139,  F.  C.  12,939,  as  containing 
discussion  of  principles  of  admiralty  law;  United  States  v.  One 
Hundred  Packages,  27  Fed.  Cas.  286,  not  in  point;  IngersoU  v. 
Campbell,  46  Ala.  286,  as  to  right  of  government  to  blockade  its  own 
ports.    Erroneously  cited,  Hill  v.  Boyland,  40  Miss.  630. 

7  Wheat.  35G-452,  5  L.  472,  EVANS  v.  EATON. 

Evidence.— A  person  having  an  interest  only  in  the  question,  and 
not  in  the  event  of  the  suit,  is  a  competent  witness,  p.  425. 

Principle  applied  in  Bork  v.  Norton,  2  McLean,  425,  F.  C.  1,659, 
holding  consignee  of  goods,  who  has  delivered  them  over  without 
payment  of  freight,  is  a  competent  witness  in  a  suit  by  the  master 
of  the  vessel  against  the  owner  of  the  goods;  Fuller  v.  Rouncevillef 
31  N.  H.  518,  holding  in  action  of  trespass  de  bonis,  the  mortgagee 
is  a  competent  witness  for  defendant;  Runey  v.  Thompson,  1  Pinn. 
507,  in  action  of  replevin  if  defendant  pleads  property  in  third  per- 
son, such  person  is  competent  witness  to  sustain  the  plea. 

Depositions,  to  be  evidence  in  United  States  courts,  must  be  taken 
according  to  laws  of  United  States  and  rules  of  their  courts,  p.  420. 

Cited  in  discussion  of  use  of  depositions  as  evidence.  Bowman  Vr 
Sanborn,  25  N.  H.  103. 

Appeal  and  error.— Where  appeal  is  taken  on  ground  of  error 
In  charge  to  Jury,  the  appellate  court  will  examine  the  substance  of 
the  charge  only,  p.  427. 

Rule  applied,  Phoenix  Ins.  Co.  v.  Raddin,  120  U.  S.  193,  30  L.  648r 
7  S.  Ct.  501,  bill  of  exceptions  should  contain  only  matter  of  law'' 
excepted  to;  Oliver  v.  Phelps,  20  N.  J.  D.  184,  195,  199,  where  plain- 
tiff spread  whole  charge  on  record,  and  then  assigned  seventeen 
errors  on  different  causes,  all  this  without  having  called  attention 
of  court  below  to  supposed  errors.  Referred  to  in  Carver  v.  Jack- 
son, 4  Pet  81,-7  L.  789,  where  conrt  disapproves  of  practice  of 
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spreadinir  the  charge  in  extenso  on  record;  Bradstreet  ▼.  Bradstreet, 
64  Me.  210,  and  Harriman  v.  Sanger,  67  Me.  445,  condemning 
practi<ft  of  reporting  whole  charge  in  bill  of  exceptions;  Burt  v. 
Insurance  Coi,  115  Mass.  16,  bill  of  exceptions  should  set  forth 
only  the  points  of  law  raised  at  the  ti-lal;  Nutting  v.  Herbert,  37 
N.  H.  355,  application  not  clear.  Approved  generally,  Glbbs  v. 
Cannon,  9  S.  &  R.  202,  11  Am.  Dec.  702;  Stafford  v.  Walker.  12  a 
&.R.  196. 

Patent  law.— If  same  combination  existed  before'  In  machines 
of  the  same  nature  up  to  a  certain  point,  and  party's  invention 
consists  in  adding  some  new  machinery,  or  some  Improved  mode  of 
operation  to  the  old,  the  patent  should  be  limited  to  such  improve- 
ment, p.  431. 

Cited  generally,  Whitney  v.  Emmett,  1  Bald.  312,  314,  P.  C. 
17,585,  as  to  distinction  between  patent  on  machine  and  patent  on 
Improvement     See  note,  31  Am.  Dec.  205. 

Patent  law.— If  patent  include  more  than  patentee*s  invention 
it  cannot  be  supported,  p.  431. 

Cited  and  principle  followed  in  Wyeth  v.  Stone,  1  Story,  286,  F. 
C.  18,107,  where  patentee  claimed  exclusive  title  to  art  of  cutting 
ice  by  means  of  any  power  other  than  human;  Hovey  v.  Stevens, 
S  Wood.  &  M.  23,  F.  C.  6,746,  where  specifications  did  not  state 
clearly  what  part  of  machine  was  new  Invention;  Stanley,  etc.,  Co. 
V.  Davis,  22  Fed.  Oas.  1054,  rejecting  patent  claim  because  too 
broad  and  not  definitely  distinguishable. 

Patent  law.— An  application  for  a  patent  must  contain  specifica- 
tions of  the  invention  In  full,  clear  and  distinct  termn,  so  as  to 
distinguish  the  same  from  all  other  things  before  known,  p.  434. 

Principle  approved,  Hogg  v.  Emerson,  6  How.  485,  12  L.  525,  but 
where  patent  is  sought  for  Improvement  to  machines  applicant  need 
not  describe  particularly  and  disclaim  all  the  old  parts;  Brooks  v. 
Jenkins,  3  McLean,  444,  F.  C.  1,953,  where  from  specifications  no 
one  could  tell  what  had  been  invented;  Webster  Loom  Co.  v. 
Higglns,  15  Blatchf.  455,  F.  C.  17,342,  where  patent  was  held  in- 
valid because  of  Insufficiency  of  specifications;  Cross  v.  Huntly,  13 
Wend.  386,  387,  holding,  where  patent  does  not  describe  improve- 
ment BO  that  it  may  be  known  in  what  improvement  consists,  the 
defect  may  be  taken  advantage  of  in  action  on  note  given  for  right 
to  vend  such  improvement.  Olted  generally.  Brooks  v.  FIske,  15 
How.  215,  14  L.  667,  as  to  reason  for  rule.  Approved  without 
particular  application.  Sawyer  v.  Miller,  4  Woods,  474,  12  Fed.  727. 

Miscellaneous.— Referred  to  generally  in  Evans  v.  Hettich,  7 
Wheat  468,  469,  470,  5  L.  500,  an  action  for  infringement  of  same 
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patent  Cited  erroneonsly,  Garrard  v.  Reynolds,  4  How.  127,  11  L* 
905;  also,  Smith  v.  Kemochen,  7  How.  219,  12  L.  675,  and  Green 
▼.  Neal,  0  Pet  297,  8  L.  405.  Cited  generally  as  bearing  oif  ques- 
tions in  patent  law,  Whitney  y.  Emmett,  1  Bald.  315,  321,  322,  F. 
0.  17,585.  Cited,  Blanchard  y.  Spragne,  2  Story,  171;  S.  C,  3  Sumn« 
641,  F.  C.  1,518,  as  to  constitutionality  of  grants  of  patents  by 
congress.    Cited  erroneously.  In  re  Josephine,  39  N.  T.  27. 

7  Wheat  453-470,  5  L.  496,  EVANS  y.  HETTICH. 

Eridence.— It  is  no  objection  to  the  competency  of  a  witness  In 
a  patent  cause  that  he  is  sued  in  another  action  for  infringement 
of  same  patent,  p.  468. 

ISvldence.— Where  a  deposition  has  once  been  read  in  eyidencp 
without  opposition,  it  cannot  be  afterwards  objected  to  as  bein^ 
irregularly  taken,  p.  470. 

Cited  and  principle  applied,  Ix>cke  y.  Farloy,  41  Mich.  407,  1  N. 
W.  957,  where  irregular  affidayit  was  introduced  without  objection  f 
Williams  y.  Thomas,  3  N.  Mex.  395,  9  Pac.  358,  objection  to  evidence 
cannot  be  made  for  first  time  in  appellate  court.  Approyedf 
arguendo,  Indianapolis  Water  Co.  y.  American  Co.,  65  Fed.  536. 

Witnesses.— Fact  that  witness  is  subject  to  fits  of  derangement 
18  no  objection  either  to  his  competency  or  credibility,  if  sane  when 
giying  the  testimony,  p.  470. 

Cited  and  principle  applied,  Campbell  y.  State,  23  Ala.  74,  where 
court  excluded  from  jury  such  eyidence;  Bell  y.  Kinner,  16  Ohio  St^ 
49,  the  credibility  of  a  competent  witness  cannot  lie  impeached  by 
testimony  of  other  witnesses  that  such  witness  Is  not  possessed 
of  ordinary  intelligence;  Coleman  y.  Commonwealth,  25  Gratt. 
876,  18  Am.  Rep.  713,  fact  that  principal  witness  for  State  wan 
deranged  a  few  days  prior  and  shortly  subsequent  to  trial,  is  not 
sulllcient  ground  for  granting  new  trial.  Approved  generally.  State 
V.  Hayward,  62  Minn.  493,  65  N.  W.  68,  where  distinction  between 
insanity  as  a  direct  issue  and  as  a  collateral  issue  noted.  Note, 
28  Am.  St  Rep.  942,  943. 

Distinguished,  d!olcomb  y.  Holcomb,  28  Conn.  180,  where  evidence 
was  Introduced  to  show  witness  was  insane  at  time  transaction 
occurred  about  which  he  testified;  White  y.  State,  52  Miss.  223, 
where  witness  was  examined  to  ascertain  whether  he  was  compose 
mentis. 

Miscellaneous.— Cited  generally,  Whitney  y.  Emmett,  1  Bald. 
315,  F.  C.  17,585,  as  to  extent  of  description  required  of  article 
for  which  patent  is  sought;  Blanchard  v.  Sprague,  2  Story,  171;  3 
Sumn.  541y  F.  O.  1,518^  as  to  power  of  congress  to  grant  a  patent 
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7  Wheat  471-489,  5  L.  501,  THE  GRAN  PARA. 

Admiralty.—  Prizes  made  by  armed  vessels  which  have  violated 
the  statutes  for  preserving  the  neutrality  of  the  United  States,  will 
be  restored  if  brought  Into  our  ports,  p.  486. 

Cited  to  this  point  but  without  particular  application  of  the  rule 
In  The  Elmira,  16  Fed.  137. 

International  law.— Vessel  manned  and  armed  in  United  States 
port  and  sailing  thence  to  belligerent  port,  with  intent  to  cruise 
thence  as  privateer  of  anothijr  country,  violates  our  neutrality  laws, 
p.  4S8. 

Miscellaneous.— Cited,  The  Gran  Para,  10  Wheat  498,  6  L.  375, 
another  hearing  in  same  cause.  Erroneously  cited,  Pelton  v. 
riatner,  13  Ohio,  217,  42  Am.  Dec.  199,  and  United  States  v.  Cement, 
27  Fed.  Cas.  297.  Cited,  The  Meteor,  17  Fed.  Cas.  199,  for  view  of 
Supreme  Court  as  to  what  constitutes  a  commercial  adventure. 

7  Wheat  490-495,  5  L.  505,  THE  SANTA  MARIA, 

Admiralty.- Restitution  will  be  required  where  captures  are 
made  in  violation  of  neutrality  laws,  p.  495. 

Cited  generally.  The  Schooner  Tilton,  5  Mason,  471,  F.  C.  14,054,  in 
discussion  of  jurisdiction  and  power  of  courts  of  admiralty. 

7  Wheat.  496^19,  5  L.  507,  THE  ARROGANTE  BARCELONBS. 

Admiralty.—  Supreme  Court  will  restore  to  former  owners  prop- 
erty captured  in  violation  of  neutrality  laws  where  it  is  claimed  by 
original  wrongdoer,  though  it  may  have  come  back  to  his  possession 
after  regular  condemnation  as  prize,  p.  519. 

Not  cited. 

7  Wheat  520-522,  5  U  513,  THE  MONTE  ALLEGRE. 

Prize.— When  captures  have  been  made  in  violation  of  our  neu- 
trality, restitution  will  be  decreed,  p.  521. 

Cited,  The  Monte  Allegre,  9  Wheat  641,  6  L.  180,  for  fact  that 
restitution  in  this  case  had  been  decreed. 

7  Wheat  522-529,  5  L.  513,  CROCKET  v.  LEE. 

Equity  pleading.— The  decree  must  conform  to  the  allegations 
as  well  as  the  proofs,  p.  525. 

Cited  and  followed  in  Land  v.  Cowan,  19  Ala.  300,  where  re- 
mainderman complained  of  trespass  on  tenant  for  life  without 
showing  injury  to  his  remainder;  Trapnall  v.  Byrd,  22  Ark.  17, 
where  decree  was  set  aside  because  allegations  did  not  sustain 
same;  St  Andrews  Bay  Co.  v.  Campbell,  5  Fla.  5(k3,  where  proof 
sustained  decree  but  allegations  did  not;  Phelau  v.  Phelan,  12  Fla. 
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453,  where  bill  did  not  set  forth  prima  facie  cause  for  divorce;  Hyer 
▼.  Caro.  17  Fla.  354,  holding  decree  too  broad  which  allowed  com- 
plainant for  sums  which  vessel  might  have  earned,  when  prayer 
in  bill  asked  only  for  account  of  "  sums  earned:  "  West  v.  M'Carthy, 
4  Blackf.  246,  reversing  decree  founded  on  a  finding  of  fraud  when 
none  was  alleged  in  bill;  Potomac  Mfg.  Co.  v.  Evans,  84  Va.  722, 
6  S.  E.  4,  holding  decree  erroneous  which  ordered  sale  of  ti'ust 
property,  when  pleading  showed  suit  was  barred.  Cited,  arguendo, 
Livingston  v,  Hayes,  43  Mich.  134,  5  N.  W.  82,  and  Mill'^r  v.  Finn, 
1  Neb.  296,  and  complainant  cannot  go  to  answer  for  facts  he  did 
not  place  in  issue.  Cited  with  approval,  Hawthorn  v.  Smith,  3 
Ney.  192,  but  holding,  where  complaint  omits  material  allegations 
1>ut  these  are  admitted  in  answer,  the  answer  will  be  held  to  aid 
complaint  and  sustain  action.    See  note,  93  Am.  Dec.  403. 

Pleading.^  Evidence  will  not  be  admitted  to  prove  facts  not  put 
in  issue  by  pleadings,  p.  527. 

Olted  and  rule  applied,  Baker  v.  Nachtrieb,  19  How.  130,  15  L. 
531,  holding  a  receipt  and  settlement  will  be  held  conclusive  when 
validity  of  same  is  not  impeached  in  pleading;  Jones  v.  Morehead, 
1  Wall.  165,  17  L.  664,  where  court  refused  evidence  to  disprove  fact, 
which  fact  was  not  denied  in  answer;  Bradley  v.  Converse,  4  Cliff. 
373,  F.  C.  1,775,  holding  relief  cannot  be  granted  for  matters  not 
charged;  Conway  v.  Ellison,  14  Ark.  363,  where  complainant  sought 
to  introduce  evidence  to  show  fraud,  not  having  alleged  same; 
Robson  V.  Harwell,  6  Ga.  599,  recovery  cannot  be  had  on  ground 
of  fraud  where  fraud  is  not  distinctly  alleged  in  bill;  Helm  v. 
Cantrell,  59  111.  530,  where  evidence  of  admissions  to  show  ratifica- 
tion was  denied,  when  bill  did  not  show  such  evidence  would  be 
relied  on;  Singleton  v.  Scott,  11  Iowa,  596,  In  case  such  evidence  Is 
admitted  It  should  not  be  considered  by  the  court  even  If  there 
be  no  objection;  Le  Baron  v.  Shepherd,  21  Mich.  275,  refusing  evi- 
dence to  show  excuse  for  nonperformance  of  a  condition,  when  no 
excuse  was  alleged;  Ferguson  v.  Ferguson,  2  N.  Y.  361,  362,  hold- 
ing facts  tending  to  shbw  breach  of  a  condition  happening  subse- 
quent to  filing  of  suit  are  not  admissible,  and  counsel  may  presume 
court  will  not  consider  such  evidence;  Kelsey  t.  Western,  2  N.  Y. 
506,  applying  principle  to  defendant's  answer;  Wren  v.  Moncure, 
95  Va.  375,  28  S.  E.  590,  fraudulent  representations  not  relied  on 
in  pleadings  cannot  be  set  up  in  evidence.  Approved,  Wiggins 
Ferry  Co.  v.  O.  &  M.  By.  Co.,  142  U.  S.  413.  35  L.  1062,  12  S.  Ct 
193,  but  in  case  equitable  claim  is  shown,  the  Supreme  Court  may 
remand  case  for  amendment  of  pleadings;  McKlnley  v.  Irvine,  13 
Ala.  604,  in  general  citation.  Approved,  Hauf  v.  Whittlngton,  42 
Ark.  494,  without  particular  application;  also,  Patton  v.  McClure, 
Mart  &  Y.  352. 

Criticised  in  Bradley  Co.  v.  Eagle  Co.,  58  Fed.  721,  18  U.  S.  App. 
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455,  80  far  as  it  permits  this  objection  to  be  taken  for  first  time  in 
appellate  court 

Miscellaneous.— Erroneously  cited,  Willlson  v.  Watklns,  8  Pet- 
54,  7  L.  600;  Burdsall  y.  Waggoner,  4  Colo.  259. 

7  Wheat  530-633,  5  L.  515,  MACKBR  v.  THOMAS. 

Abatement' In  real  actions,  death  of  ancestor  before  appoavinfr 
abates  suit,  p.  531. 

Cited  as  common-law  rule,  Gould  ▼.  Carr,  33  Fla.  537, 15  So.  264, 24  L. 
R.  A.  136,  and  HofTman  y.  St  Clair,  40  Mich.  352,  where  it  is  applied. 

Modified  in  Warren  y.  Furstenheim,  35  Fed.  6d5,  1  L.  R.  A.  42, 
Federal  courts  will  be  goyemed  by  local  law  on  subject  Distin- 
guished, Melius  y.  Thompson,  1  Cliff.  129,  F.  C.  9,405,  on  account  of 
difference  between  rules  in  law  and  in  equity. 

Trial.— Exceptions  to  ralings  of  coui*t  are  necessary  when  the 
error  would  not  otherwise  appear  on  the  record,  p.  532. 

Approyed,  Dunbar  y.  HoUinshead,  10  Wis.  507,  holding  exceptions 
unnecessary  to  reyiew  proceedings  on  appeal  from  an  order;  Dor- 
man  y.  Richards,  1  Fla.  296,  and  rule  applied. 

Appeal  and  error.—  If,  in  real  action,  ancestor  die  before  appear- 
ing and  heirs  are  made  parties  by  ordor  and  allow  default  to  be 
taken,  they  may  sue  out  writ  of  error  and  reyerse  judgment,  p.  532. 

7  Wheat  534,  535,  5  L.  516,  COLUMBIA  INS.  CO.  y.  WHEEL- 
RIGHT. 

Appeal  and  error.—Writ  of  error  lies  from  Supreme  Court  upon 
judgment  of  Circuit  Court  for  District  of  Columbia,  awarding  per- 
emptory mandamus,  p.  535. 

Cited  and  principle  applied  in  United  States  y.  Addison,  22  How. 
184, 16  L.  306,  to  judgment  of  ouster  from  office;  Muhlenberg  y.  Dyer, 
65  Fed.  635,  31  U.  S.  App.  109,  holding  such  judgment  can  be  re- 
yiewed  in  Circuit  Court  of  Appeals  only  on  writ  of  error  and  not  by 
appeal.  Cited  in  Holmes  y.  Jennison,  14  Pet  565,  566,  10  L.  592; 
Decatur  y.  Paulding,  14  Pet  607, 10  L.  614,  as  to  jurisdiction  to  issue 
writ  to  reyiew  decision  of  State  court  in  habeas  corpus  proceedings. 
Cited,  arguendo.  United  States  y.  Insurance  Co.,  2  Cr.  C.  C.  273,  F. 
C.  14,840;  in  dissenting  opinion,  Hammond  y.  People,  32  111.  465, 
majority  holding  writ  of  error  did  not  He  at  common  law  to  reyiew 
judgment  awarding  or  denying  peremptory  mandamus.  Approyed, 
dissenting  opinion,  Kendall  y.  United  States,  12  Pet  640,  641,  9  L. 
1227,  but  holding  this  judgment  cannot  be  considered  as  authority 
for  holding  Circuit  Court  had  jurisdiction  to  issue  mandamus; 
contra,  majority  opinion  p.  618,  9  L.  1218;  note,  83  Am.  Dec.  292. 

Miscellaneous.— Cited  in  Smith  y.  Whitney,  116  U.  S.  173,  29  L. 
603,  6  S.  Ct  573;  South  Carolina  y.  Seymour,  153  U.  8.  857,  358,  38 
L.  744,  14  S.  Ct  873,  and  Smith  y.  Adams,  130  U.  S.  176,  32  L.  898^ 
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9  S.  Gt  569,  as  to  amount  In  dispute  necessary  to  give  Supreme 
€k)urt  Jurisdiction.  Cited  generally,  Dryden  v.  Swinbum,  15  W.  Va. 
249,  as  to  mode  of  ascertaining  value  of  a  salaried  office. 

7  Wheat  535-551,  5  L.  516,  BLIGHT'S  LESSEE  v.  ROCHESTER. 

AHfmit.—  British  subjects  bom  before,  as  well  as  after,  the  Revolu- 
tion are  incapable  of  inheriting  or  transmitting  the  inheritance  of 
lands  in  this  country,  p.  544. 

Cited  as  authority  for  holding  aliens  cannot  take  by  descent, 
Montgomery  v.  Dorion,  7  N.  H.  480.  Rule  applied,  Orser  v.  Hoag,  8 
Hill,  85,  similar  case.  Cited,  arguendo,  Inglis  v.  Snug  Harbor^ 
S  Pet  122,  7  L.  626,  and  Orser  v.  Hoag,  3  Hill,  82,  as  to  who  are  citi- 
sens  and  who  aliens.  Cited  generally.  Pollard  v.  Kibbe,  14  Pet 
413, 10  L.  519,  apparently  not  in  point;  Crane  v.  Reeder,  21  Mich.  73, 
4  Am.  Rep.  441,  as  to  power  of  aliens  to  inherit  or  transmit  by 
Inheritance. 

Aliens.— Where  a  British  subject  came  into  the  United  States,  sub- 
sequent to  the  treaty  of  1783,  and  died,  seized  of  land,  before  the 
treaty  of  1794  went  into  effect,  the  title  of  his  heirs  was  not  pro* 
tected  by  those  treaties,  p.  544. 

Cited,  arguendo,  in  construction  of  treaty  of  1794,  Crane  v.  Reeder» 
21  Mich.  66,  4  Am.  Rep.  438,  and  Williams  v.  Wilson,  Mart  &  Y. 
253,  254. 

Distinguished,  Brown  v.  Sprague,  5  Den.  549,  550,  where  British 
subject  came  into  the  country  and  acquired  land  prior  to  treaty  of 
1783,  and  died  in  1789. 

Citisensliip  under  some  circumstances  may  be  presumed,  p.  546. 

Cited  approvingly,  Boyd  v.  Thayer,  143  U.  8.  181,  36  L.  116,  12 
S.  Ct  389,  holding  Jury  may  infer  naturalization  from  evidence  that 
I>erson  has  necessary  qualifications  to  become  a  citizen  and  has  for 
a  long  time  exercised  the  right  of  citizenship.  Cited  in  Dryden  v. 
Swinbum,  20  W.  Va.  121,  125,  where  authorities  are  reviewed,  hold- 
ing citizenship  will  not  be  presumed'  when  the  records  of  the  only 
court  by  which  he  could  be  adjudged  a  citizen  show  that  he  has  not 
been  so  admitted. 

Presumptions.^  In  favor  of  long  possession,  and  strong  apparent 
equity,  much  may  be  presumed,  p.  546. 

Cited  and  applied  in  Sessions  v.  Reynolds,  7  Smedes  &  M.  159, 
holding  where  release  of  title  was  thirty-five  years  old  it  will  be  pre- 
sumed it  was  operative  at  time  of  its  execution. 

Landlord  and  tenant— Lessee  cannot  deny  his  lessor's  title, 
p.  547. 

Cited  and  rule  applied.  Rector  v.  Gibbon,  111  U.  S.  284,  28  L.  430, 
4  S.  Ct  608,  where  assignee  of  lessee  sought  to  deny  lessor's  title; 
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Hackett  t.  Marmet  Ck>.,  52  Fed.  273»  8  U.  S.  App.  149,  the  facts 
showing  the  relation  of  landlord  and  tenant  existed;  Ramires  y. 
Kent  Bartell,  2  GaL  560,  where  tenant  in  action  for  rent  denied 
landlord's  title;  McLean  y.  Spratt,  20  Fla.  518,  where,  in  action  for 
unlawful  detainer,  tenant  attacked  his  landlord's  title;  Funk  y. 
Kincaid,  5  Md.  409,  where,  in  action  of  ejectment,  brought  by 
grantee  of  reyersion,  defendant  attempted  to  deny  right  of  his 
lessor  to  make  lease;  Outtoun  y.  Dulin,  72  Md.  539,  20  Atl.  135,  lessee 
cannot  defeat  action  for  rent  by  showing  lessor  did  not  haye  title  to 
all  ground  described  in  lease;  Hagar  y.  Wikoff,  2  Okl.  584,  588,  39 
Pac.  282,  283,  person  who  goes  into  possession  of  town  lot  on  public 
lands  as  tenant  of  one  wh.o  has  improyed  lot  by  erecting  a  building 
thereon,  will  not  be  heard  to  assert  a  claim  adyerse  to  his  landlord; 
Whaley  y.  Whaley,  1  Spears  L.  232, 40  Am.  Dec.  595,  applying  rule  to 
tenant  by  sufferance;  Greeno  y.  Munson,  9  Vt  39,  31  Am.  Dec.  606, 
applying  principle  to  one  entering  into  possession  under  contract  to 
purchase,  also,  to  same  effect,  Ripley  y.  Tale,  19  Yt  163.  Cited, 
arguendo.  Bishop  y.  Gibbon,  158  U.  S.  170,  39  L.  937,  15  S.  Ct  785. 
Cited  generally,  Bowman  y.  Wathen,  2  McLean,  399,  F.  C.  1,740,  as 
to  what  denial  by  trustee  of  title  of  cestui  que  trust  puts  statute 
of  limitations  in  operation;  Hanford  y.  Fitch,  41  Conn.  501,  as  bear- 
ing on  question  as  to  what  acts  by  tenant  are  sufficient  to  warrant 
jury  in  finding  a  surrender  of  the  tenancy  to  the  landlord  and  aji 
ouster  afterwards.  Cited  generally,  Duke  y.  Harper,  6  Yerg.  285, 
27  Am.  Dec.  464,  in  discussion  of  what  acts  by  tenant  constitute 
ouster  of  landlord. 

Distinguished,  Willison  y.  Watkins,  3  Pet  47,  7  L.  598,  and 
TiUotson  y.  Kennedy,  5  Ala.  410,  39  Am.  Dec.  331,  if  possession  of 
tenant  becomes  adyerse  to  landlord  for  period  of  statute  of  limita- 
tions, he  may  then  deny  landlord's  title;  Merrick  y.  Hutt,  15  Ark. 
842,  where  one  against  whom  rule  was  inyoked  was  held  not  to 
occupy  the  position  of  a  tenant;  Wiggin  y.  Wiggin,  58  N.  H.  237, 
where  tenant  had  accepted  lease  under  entire  misapprehension  of 
Its  purport 

Vendor  and  vendee.—  Vendee  of  property  has  the  right  to  fortify 
his  title  by  the  purchase  of  any  other  which  may  protect  him  in 
the  quiet  enjoyment  of  the  premises,  p.  548. 

Cited  and  principle  applied  in  Conyerse  y.  Ringer,  6  Tex.  Ciy.  App. 
59,  24  S.  W.  708,  holding  one  in  possession  without  title  may 
strengthen  his  title  by  buying  in  a  tax  title  without  abandoning  his 
advantage  from  possession  under  statute  of  limitations.  Affirmed 
In  Neher  y.  Armijo,  54  Pac.  240,  sustaining  title  of  grantee  of  cer- 
tain tenants  in  common  against  the  other  cotenant  after  lapse  of 
statutory  time. 

Vendor  and  vendee.—  A  yendor  has  no  continuing  interest  in  the 
maintenance  of  his  title,  unless  he  be  called  on  in  consequence  of 
some  covenant  or  warranty  in  his  deed,  p.  548. 
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Cited  without  particular  application,  Jones  v.  Madison  County* 
72  Miss.  808,  18  So.  94.  Quoted  on  this  point,  arguendo,  in  Neher  y. 
Armijo,  54  Pac.  240. 

flstoppel.—  Vendee  is  not  estopped  from  denying  his  vendor's  title* 
especially  when  former  did  not  receive  possession  from  latter,  p.  550. 

Principle  applied  in  Society  for  Propagation,  etc.  v.  Pawlet,  4 
Pet  507,  7  L.  936,  vendee  derives  title  from  vendor,  but  such  title, 
although  derivative,  is  adverse;  Bradstreet  v.  Huntington,  5  Pet. 
439,  8  li.  184,  where  vendee  of  tenant  in  common  set  up  title  to 
whole;  Hughes  v.  Clarksvllle,  6  Pet.  384,  8  L.  436,  where  defendant 
was  in  possession  under  an  agreement  which  was  intended  as  a 
•conveyance  of  title;  Boone  v.  Chiles,  10  Pet  224,  225,  226,  9  L.  405, 
406,  where  plaintifr,  vendor,  sought  to  violate  contract  of  purchase 
and  eject  vendee;  Clymer  v.  Dawkins,  3  How.  690,  11  L.  786,  where 
vendee  of  tenant  in  common  claimed  entire  estate  and  possessed  it 
In  entirety  for  period  of  statute  of  limitations;  Robertson  v.  Pickrell, 
109  U.  S.  614,  27  Lk  1051,  3  S.  Ct  411,  where  defendant  holding  under 
deed  of  a  life  estate  was  not  estopped  from  setting  up  a  superior 
title;  Bybee  v.  O.  &  C.  Ry.  Co.,  139  U.  S.  682,  35  L.  309,  11  S.  Ct  645 
<afflrming  S.  C,  11  Sawy.  486,  26  Fed.  591),  holding  grantee,  who  had 
entered  into  deed  under  misapprehension  of  his  legal  rights,  is  not 
estopped  from  denying  his  grantors'  title;  Elder  v.  McClaskey,  70 
Fed.  547,  37  U.  S.  App.  1,  where  vendee  forfeited  his  title  by  pur- 
chase of  pretended  titles  derived  from  his  remote  grantor;  San 
Francisco  v.  Lawton,  18  Cal.  476,  79  Am.  Dec.  191,  holding,  after 
execution  of  conveyance  the  grantee  holds  the  property  for  himself, 
And  there  Is  no  relation  existing  between  him  and  grantor; 
Wenzel  v.  Schultz,  100  Cal.  255,  34  Pac.  698,  and  Robinson 
y.  Thornton,  102  Cal.  683,  34  Pac.  122,  grantee  in  fee  may 
treat  his  grantor  as  an  utter  stranger  to  the  title;  Green  v. 
Dietrich,  114  111.  643,  3  N.  E.  803,  where  vendee  having 
|>urchased  outstanding  superior  title  denied  that  of  vendor;  King 
y.  Carmlchael,  136  Ind.  27,  43  Am.  St  Rep.  308,  35  N.  E.  512,  affirm- 
ing that  vendee's  title  is  adverse  to  that  of  vendor,  and  collecting 
Authorities;  Fox  v.  Widgery,  4  Me.  218,  holding,  if  disseizor  takes 
release  from  disseizee  of  all  his  interest,  no  relations  arise  between 
them;  Sands  v.  Davis,  40  Mich.  19,  no  tenurial  relations  exist  be- 
tween grantee  of  tenant  in  common  who  claimed  in  severalty,  and 
other  tenants;  Macklot  v.  Dubreuil,  9  Mo.  484,  43  Am.  Dec.  553, 
where  vendee  denied  vendor's  title  and  established  his  by  adverse 
possession;  Yasqnez  v.  Bwing,  24  Mo.  39,  66  Am.  Dec.  697,  cotenant 
In  possession  is  not  estopped  from  denying  title  of  his  cotenant, 
when  he  came  into  possession  through  deed  from  another  cotenant 
against  whom  he  held  judgment  for  possession;  Price  v.  Johnson, 
1  Ohio  St  399,  purchaser  under  void  decree  for  sale  of  lands  in  the 
Virginia  military  district,  is  not  estopped  from  averring  that  the 
entry  and  survey  are  void;  Coakley  v.  Perry,  3  Ohio  St  346»  and 
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Gardner  v.  Green,  5  R.  I.  110,  and  Whltmlre  v.  Wright,  22  S.  C.  452^ 
53  Am.  Rep.  728,  holding,  in  case  of  petition  for  dower,  grantee  or 
liusband  is  not  estopped;  Hill  v.  Robertson,  1  Strob.  2,  3,  vendee- 
may  produce  any  evidence  of  independent  title;  State  v.  Pacifle 
Gnano  CJo.,  22  S.  O.  81,  applying  rale  where  State  is  grantor;  Moore- 
V.  Smead,  89  Wis.  565,  where  grantee  showed  his  grantor's  title  had 
been  divested  by  transfer  to  another;  Neher  v.  Armijo,  54  Pac.  240^^ 
sustaining  title  of  grantee  of  certain  tenants  in  common  against  the- 
remaining  tenants  in  common,  on  ground  of  adverse  possession. 
Cited  without  particular  application  in  WiUison  v.  Watkins,  3  Pet^ 
50,  7  L.  509.  Approved  in  Watkins  v.  Holman,  16  Pet  54,  10  L.  885^ 
application  not  clear.  Cited,  arguendo,  Zeller  v.  Eckert,  4  How. 
296,  11  L.  982.  Cited  in  Croxall  v.  Shererd,  5  Wall.  287,  la 
L.  579,  where  defendant  was  bona  fide  purchaser  from  lessee,  the- 
case  holding  such  a  purchaser  holds  adversely  to  the  whole  world. 
Approved  without  particular  application  in  Merryman  v.  Bourne^ 
9  Wall.  600,  19  L.  686.  Cited,  Grosholz  v.  Newman,  21  WalL  488, 
22  L.  472,  as  authority  for  holding  the  grantee  of  a  grantee  is  not 
estopped  from  showing  original  grantor's  deed,  because  his  grantor 
had  accepted  mortgage  on  property  from  original  grantor  subse- 
quent to  acceptance  of  deed  from  same  party.  Cited  to  general- 
subject  without  particular  application,  Flagg  v.  Mann,  2  Sumn.  545^ 
F.  C.  4,847,  and,  A.  T.  &  S.  F.  Co.  v.  Starkweather,  21  Kan.  32& 
Cited  in  Ward  v.  Cochran,  71  Fed.  131,  36  U.  S.  App.  307,  as  author- 
ity for  holding  vendee  in  possession  under  parol  contract  of  sale 
holds  adversely  to  his  vendor.  Cited,  arguendo,  dissenting  opinion,. 
Stafford  v.  Watson,  41  Ark.  34,  36.  Referred  to  in  discussion,  Logan 
V.  Steel,  7  T.  B.  Mon.  104,  105,  and  in  Casey  v.  Inloes,  1  Gill,  495, 
39  Am.  Dec.  671,  as  containing  able  exposition  of  doctrine.  Cited, 
Warren  v.  Bowdran,  156  Mass.  284,  31  N.  B.  302,  as  authority  for 
holding  person  in  possession,  claiming  ownership,  may  purchase 
outstanding  title  from  third  person,  without  impairing  his  own  title 
by  adverse  possession;  Morgan  v.  Lodge,  53  Miss.  677,  as  to  right  of 
defendant  in  ejectment  to  set  up  title  in  third  person,  when  he  and 
plaintiff  claim  title  from  common  source;  People  v.  Van  Rensselaer, 
9  N.  Y.  343,  and  Trastees  v.  Jennings,  40  S.  C.  183,  42  Am.  St  Rep. 
868,  18  S.  E.  263,  without  particular  application.  Cited,  arguendo, 
Rhett  V.  Jenkins,  25  S.  O.  458;  Gray  v.  Darby,  Mart  &  Y.  423;  Ray 
V.  Goodman,  1  Sneed,  592.  Approved  without  particular  application, 
Lawton  v.  Howe,  14  Wis.  247.    See  note,  22  Ind.  520. 

Distinguished,  Jackson  v.  Chew,  12  Wheat  168,  6  L.  589,  and 
McDonald  v.  Hannah,  59  Fed.  979,  15  U.  S.  App.  348,  as  not  bearings 
on  question  for  which  cited;  Burnett  v.  Caldwell,  9  Wall.  293,  19  L, 
713,  and  Pyles  v.  Reeve,  4  Rich.  L.  559,  where  vendee  violated  con- 
tract under  which  he  obtained  possession.  In  Mayor  v.  Hopkins, 
13  La.  330,  it  is  doubted  whether  doctrine  will  apply  in  contract  of 
sale.    Modification  suggested.  Ward  v.  Mcintosh,  12  Ohio  St  239,. 
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where  grantee  reeeiyes  possession  from  grantor  and  relies  on  his 
;gnait  for  title  for  such  possession;  Clark  v.  McClure,  10  Gratt  311, 
where  vendee  enters  under  executory  contract  which  leaves  title 
where  it  was,  this  case  reviews  authorities. 

Miscellaneous.—  Cited  in  Moore  v.  Green,  2  Curt  210,  P.  C.  9,763, 
not  in  point;  Dalles  v.  Missionary  Society,  6  Sawy.  145,  6  Fed.  374, 
and  Green  v.  Gill,  47  Mich.  87,  10  N.  W.  119,  for  what  point  is  not 
-clear.  Erroneously  cited,  Unger  v.  Mooney,  63  Cal.  593,  49  Am. 
Eep.  105,  and  Macklot  v.  Dubreull,  9  Mo.  491,  43  Am.  Dec.  560. 
Cited,  Jones  v.  Porter,  3  Penr.  &  W.  135,  and  Brown  v.  Storm,  4 
Vt  44,  not  in  point;  McCusker  v.  McBvey,  10  R.  I.  610,  as  to  origin 
of  doctrine  of  estoppel;  dissenting  opinion,  EUege  v.  Cooke,  5  Lea, 
639,  as  to  nature  of  possession  of  purchaser  by  title  bond. 

7  Wheat  551-«S2,  5  L.  520,  THE  IRRESISTIBLE. 

Statutes.—  An  offense  against  a  temporary  act  cannot  be  punished 
after  the  expiration  of  the  act,  unless  a  particular  provision  be 
made  by  law  for  the  purpose;  held,  that  provision  made  in  this 
-case  was  not  effective  for  that  purpose,  p.  552. 

Cited  and  principle  followed  in  Assessors  v.  Osbom,  9  Wall.  575, 
19  L.  751,  holding,  where  jurisdiction  is  conferred  by  statute,  suits 
t>rought  during  the  existence  of  the  statute  fall  with  its  repeal; 
Moore  v.  United  States,  85  Fed.  468,  56  U.  S.  App.  477,  holding  no 
prosecution  could  be  had  under  law  applying  only  to  territories 
^ter  territory  has  been  admitted  as  a  State,  unless  so  provided 
"by  statute;  dissenting  opinion,  Jones  v.  State,  1  Iowa,  402,  holding 
^e  repealing  act  contained  a  proviso  applying  to  offenses  committed 
tinder  the  act;  Thayer  v.  Seavey,  11  Me.  287,  where  principle  is  ap- 
plied in  case  of  repeal  of  statute;  Engle  v.  Shurts,  1  Mich.  151, 
where  statute  imi>osing  penalty  for  taking  usurious  interest  was 
repealed  before  bUl  was  filed  in  action  under;  Peddle  v.  HoUinshcad, 
i)  Sers^.  ft  Bb  283,  where  certain  privileges  as  to  stay  of  execution 
were  affected;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St  150, 
to  action  to  enforce  penalties;  Kenyon  v.  State,  31  Tex.  Cr.  14,  23 
"8.  W.  191,  holding,  where  party  was  convicted  under  statute  re- 
pealed pending  appeal,  the  prosecution  should  be  dismissed. 

7  Wheat  553-556,  5  L.  553,  HOLBROOK  v.  UNION  BANK. 
Corporations.— Construction  of  charter  of  local  corporation. 
No  citations. 

7  Wheat  556-^1,  5  L.  522,  MARBURY  v.  BROOKS. 

Fraudulent  conTeyances.— A  debtor  may  prefer  one  creditor  to 
.another,  p.  577. 

Cited  and  principle  applied,  Tompkins  v.  Wheeler,  16  Pet  118, 
where   debtor    made    assignment   in    favor   of   certain    creditors; 
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HunUey  v.  Kingman,  152  U.  S.  532,  38  L.  542,  14  S.  Ct  690^ 
and  this  may  be  done  although  fund  for  payment  of  other 
creditors  be  lessened;  Ashby  y.  Steere,  2  Wood.  &  M.  357,  F.  G.  576^ 
where  debtor  made  conveyance  several  months  before  he  wont  into 
bankruptcy;  Gassett  v.  Wilson,  3  Fla.  260,  where  debtor  after  pro- 
ceedings had  been  Instituted  against  him  by  certain  creditors  made 
assignment  of  his  property  to  certain  otlier  creditors  in  satisfaction 
of  his  debts  to  them;  Thornton  v.  Davenport,  1  Scam.  2d8,  29  Am. 
Dec  360,  where  debtor  on  day  certain  creditors  obtained  Judgment 
against  him,  gave  mortgage  to  other  creditors;  State  of  Maryland 
y.  Bank  of  Md.,  6  Gill  &  J.  219,  26  Am.  Dec.  564,  applying  rule- 
to  assignment  by  corporation  to  trustee  for  benefit  of  creditors; 
McGuinnay  v.  Hitchcock,  8  Tex.  35,  conveyance  to  preferred  creditor. 
Cited  without  particular  application,  Emerson  v.  Senter,  118  U.  S. 
10,  30  L.  51,  6  S.  Gt.  984;  Halsey  v.  Whitney,  4  Mason,  213,  F.  G. 
5,964,  as  common-law  rule;  Robinson  v.  Rapelye,  2  Stew.  100,  as  to 
right  of  debtor  to  control  his  property  unrestrained;  note,  1  Ind» 
412.  Gited,  arguendo,  dissenting  opinion.  Bank  of  Commerce  v. 
Payne,  86  Ky.  479,  481,  8  S.  W.  868,  869.  Approved  in  general 
discussion  of  subject,  McCall  v.  Hinkiey,  4  Gill,  157,  no  particular 
application.  Cited  generally,  Holllster  v.  Loud,  2  Mich.  313,  as  to 
effect  on  grant  of  fraudulent  intent  in  grantor  where  grant  Is  to 
bona  fide  purchaser  without  notice.  Approved  without  application, 
Nevltt  V.  Bank,  6  Smedes  &  M.  579;  note,  26  Am.  Dec.  584. 

Distinguished,  Robins  v.  Embry,  1  Smedes  ft  M.  Ch.  258,  259; 
holding  a  banking  corporation  cannot  make  an  assignment  In  favor 
of  particular  creditors  to  exclusion  of  others. 

Fraudulent  conyeTance^-— Where  debtor  makes  conveyance  to 
part  of  his  creditors  only,  any  unlawful  consideration  moving  from 
preferred  creditors  avoids  conveyance,  p.  577. 

Principle  applied  In  Cleveland  v.  La  Crosse  Ry.  Co.,  5  Fed.  Cas- 
1035,  where  corporation  conveyed  to  two  of  its  directors. 

Fraudulent  conyeyance.— It  is  no  objection  to  the  validity  of  a 
conveyance  in  trust  for  certain  creditors  that  it  was  made  by 
grantor  with  the  hope  and  exi>ectation  that  it  would  prevent  ai 
prosecutioA  for  felony  connected  with  his  transaction  with  his. 
creditors,  p.  578. 

Cited  and  principle  followed,  School  District  v.  Alderson,  6  Dak. 
Ter.  153,  41  N.  W.  468,  where  it  was  sought  by  parol  to  invalidate  » 
written  agreement  on  ground  of  its  having  been  made  to  compound 
a  felony;  Billings  v.  Parsons,  53  Pac.  732,  sustaining  an  assign.- 
ment  for  creditors  assuming  it  made  with  intent  to  defeat  a  threat- 
ened attachment;  Jones  v.  Cullen,  100  Tenn.  19,  42  S.  W.  877,  sus- 
taining an  assignment  alleged  to  have  been  made  to  prevent  prose- 
cution for  embezzlements 
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CoiuilderatloiL.i—  An  existing  debt  Is  good  consideration  for  a  con- 
veyance from  debtor  to  creditor,  p.  578. 

Principle  applied  in  Halsey  y.  Whitney,  4  Mason,  215,  216,  217, 
F.  O.  5,964,  and  United  States  y.  Bank  of  U.  S.,  8  Rob.  (La.)  405, 
where  debtor  had  made  assignment  of  his  property  in  tmst  for 
benefit  of  creditors.  Cited  without  particular  application,  Bank  of 
U.  8.  y.  Huth,  4  B.  Mon.  435. 

Conveyance  for  benefit  of  creditors.—  It  is  not  necessary  creditor 
should  have  notice  of  execution  of  deed,  provided  he  afterwards 
assents,  p.  579. 

Principle  applied,  Houston  v.  Nowland,  7  Gill  &  J.  492,  where  con- 
veyance was  made  to  trustee  for  benefit  of  creditors;  Ingram  r. 
Kirkpatrick,  6  Ired.  Eq.  473,  475,  51  Am.  Dec.  434,  436,  holding, 
where  conveyance  is  made  in  trust  for  payment  of  debts  and  trus- 
tee accepts  same,  the  relation  of  trustee  and  cestui  que  trust  is  es- 
tablished in  favor  of  creditors,  except  as  to  those  who  do  not  as- 
sent; Milling  Co.  v.  Baton,  86  Tex.  406,  25  8.  W.  615,  24  L.  R.  A.  381, 
by  statute,  a  general  assignment  is  valid  without  assent  of  creditors; 
8klpwith  y.  Cunningham,  8  Leigh,  286,  31  Am.  Dec.  650,  where  cred« 
Itor  assented  subsequently  to  the  rendering  of  Judgment  against 
grantor  in  favor  of  other  creditors;  dissenting  opinion,  Oakley  v. 
Hlbbard,  1  Pinn.  681,  the  majority  holding  an  assignment  for 
benefit  of  creditors  made  by  one  not  in  falling  circumstances,  may 
be  revoked  after  assignee  has  partly  executed  his  trust,  as  to  sucli 
creditors  as  had  no  notice  of  assignment  Cited  in  Robinson  v. 
Bapelye,  2  8tew.  99,  as  to  trustee  being  ageut  of  assignor,  and 
same  case,  p.  103,  as  to  when  assent  of  creditors  will  be  presumed; 
State  of  Md.  v.  Bank  of  Md.,  6  Gill  &  J.  230,  26  Am.  Dec.  573^ 
without  particular  application. 

Distinguished,  Townsend  v.  Harwell,  18  Ala.  305,  holding  there  is 
DO  presumption  of  assent  by  creditors  where  conveyance  is  made 
with  intent  on  part  of  debtor  to  delay,  hinder  and  defraud  creditors; 
Tompkins  v.  Bamberger,  3  Lea,  580,  where  creditors  knew  nothlnjr 
of  conveyance  until  four  years  after  it  happened,  and  in  meantime 
other  creditors  had  acquired  lien  on  property  by  legal  proceedings. 

Tnuts^p— Should  trustee  for  creditors  refuse  to  act,  court  of 
chancery  may  compel  him  or  appoint  another  in  his  stead,  p.  580. 

Cited,  with  approval,  in  Robinson  y.  Rapelye,  2  Stew.  98,  and 
Dewoody  v.  Hubbard,  1  Stew.  &  P.  11,  where  conveyance  bad  been 
made  to  trustee  for  benefit  of  creditors;  Sutton  v.  Simon,  91  Tex, 
641,  45  8.  W.  560,  sustaining  an  innocent  creditor's  rights'  under  a 
fraudulent  assignment. 

Miscellaneous.— Referred  to  in  Brooks  y.  Marbury,  11  Wheat 
85,  6  L.  425,  the  same  case  on  second  appeal.  Cited  erroneously 
Adams  v.  Blodgett,  2  Wood.  &  M.  238,  F.  C.  4a    Cited,  arguendo' 
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Bz  parte  Conway,  4  Ark.  351,  as  to  power  of  debtor  to  make  assign- 
ment to  trustee  for  benefit  of  creditors.    Cited,  Mayhew  r.  Graham, 

4  Gill,  361,  and  Brown  v.  Bonner,  8  Leigh,  7,  31  Am.  Dee.  639,  not 
in  point.    Cited  generally,  Cunningham  t.  Ward,  30  W.  Ya.  579» 

5  S.  E.  660,  as  to  property  bought  with  partnership  funds  but  con- 
veyed to  partners  as  Individuals  being  liable  for  partnership  debts. 

7  Wheat  591-615,  5  L.  528,  DORR  v.  PACIFIC  INS.  CO. 

Karine  insurance.— Certificate  of  survey  is  not  legal  evidence, 
because  examination  of  surveyors  themselves  would  be  better, 
p.  611. 

Cited  in  The  Dawn,  1  Ware,  491,  F.  C.  3,665,  as  bearing  on  ques- 
tion whether  report  of  surveyors  is  ever  admissible  as  evidence. 

Xarlne  insurance.—  Contract  of,  construed  with  reference  to 
meaning  of  expression  "  regular  survey "  used  therein,  p.  612. 

Cited  generally.  Potter  v.  Ocean  In&  Co.,  3  Sumn.  42,  43,  F.  C. 
11,334,  as  bearing  on  question  who  has  Jurisdiction  to  order  survey 
In  foreign  port 

Harine  insurance.—  Under  policy  containing  the  following  clause: 
**  It  is  agreed  that  if  the  vessel,  upon  a  regular  survey,  shall  be  de- 
clared unseaworthy,  then  the  assurers  shall  not  be  bound  to  pay 
their  subscription  on  policy,"  proof  by  regular  survey  of  unsound- 
ness at  any  subsequent  period  of  voyage  discharged  underwriters, 
p.  615. 

Cited  in  Oris  wold  v.  Insurance  Co.,  3  Cow.  118,  as  authority  for 
holding  a  survey  as  set  out  in  plea  was  good  bar  to  action.  Re- 
ferred to  in  Janney  v.  Columbia  Ins.  Co.,  10  Wheat  416,  6  Lu 
355,  no  particular  application. 

Distinguished  on  ground  question  of  construction  was  not  raised 
at  trial,  Insurance  Co.  v.  Mordecai,  22  How.  117,  16  L.  832. 


Vin   WHEATON. 
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Beats  and  profits.— At  common  law  disseizor  is  liable  to  owner 
for  all  rents  and  profits  which  he  has  received,  pp.  75,  80. 

Cited  and  principle  applied  in  Cunningham  y.  Ashley,  16  Ark.  182, 
^  Am.  Dec.  63,  holding  right  to  rents  and  profits  of  land  necessarily 
follows  the  recovery  as  a  consequence  resulting  therefrom;  Trubee 
T.  Miller,  48  Conn.  357,  40  Am.  Rep.  180,  where  tenant  of  disseizor 
was  compelled  to  account  to  disseizee;  Alliance  Co.  y.  Hardwood  Co., 
74  Miss.  589,  60  Am.  St.  Rep.  533,  21  So.'  398,  36  L.  R.  A.  156,  disseizee, 
after  re-entry,  may  maintain  trover  or  trespass  de  bonis,  for  trees 
<;ut  while  out  of  possession;  dissenting  opinion,  Sanderson  y.  Price, 
21  N.  J.  L.  64T,  holding  tenant  of  mortgagor  holding  by  lease  made 
subsequent  to  mortgage,  is  liable  for  mesne  profits  from  time  of 
service  of  declaration  in  ejectment  Cited,  without  special  applica- 
tion of  the  rule,  in  City  of  Apalachicola  v.  Apalachicola  Company, 
9  Fla.  349,  79  Am.  Dec.  287;  Mundy  v.  Monroe,  1  Mich.  72;  Bacon 
y.  Sheppard,  11  N.  J.  L.  199,  200,  20  Am.  Dec.  585,  586;  Peter  v.  Har- 
jrrave,  5  Gratt  18,  where  slave,  having  recovered  freedom,  brought 
action  for  mesne  profits;  Cain  v.  Cox,  29  W.  Va.  201,  1  S.  B.  301; 
note,  85  Am.  Dec.  326. 

Wills,— Devise  of  profits  of  land,  or  even  grant  of  them,  will 
pass  a  right  to  the  land  itself,  p.  76. 

Principle  affirmed  without  special  application  in  Mason  v.  Kellogg, 
38  Mich.  137. 

Estoppel.—  Equitable  owner,  cognizant  of  his  rights,  who  stands 
by  and  sees  another  occupy  and  improve  his  property,  is  estopped 
to  claim  value  of  these  improvements  as  well  as  the  land,  p.  77. 

Cited  in  Wille  v.  Brooks,  45  Miss.  548,  as  ground  for  equitable 
estoppel. 

Bents  and  profits.—  In  equity,  one  in  possession  is  liable  to  ac- 
4M>unt  to  true  owner  for  rents  and  profits,  from  time  title  accrued, 
with  certain  exceptions,  p.  78. 

Cited  and  applying  exception  in  Russell  v.  Southard,  12  How.  156, 
13  L.  934,  where  there  was  laches  in  asserting  rights  under  a  mort- 
gage; Martin  v.  Evans,  1  Strob.  Eq.  355,  where  possession  was  bona 
fide  under  purchase  at  sheriff's  sale.  Cited  generally  to  this  point 
In  Tyler  v.  Maguire,  17  Wall.  292,  21  L.  586;  Payne  v.  Atterbury. 
Harr.  Ch.  (Mich.)  419. 
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Bona  flde  jKMEisessor  of  land  is  one  who  not  only  supposes  himself 
to  be  the  true  proprietor,  but  who  is  Ignorant  that  his  title  is  con- 
tested by  another  claiming  a  better  right,  p.  70. 

Cited  and  affirmed  in  Ganal  Bank  y.  Hudson,  111  U.  S.  80,  28  L. 
359,  4  S.  Gt  311,  involving  right  of  possessor  to  compensation  for 
improvements;  Gordon  v.  Tweedy,  74  Ala.  235;  Fee  v.  Gowdry,  45 
Ark.  419,  55  Am.  Rep.  566;  McLaughlin  v.  Barnum,  31  Md.  454; 
Gole  V.  Johnson,  53  Miss.  101;  Dom  v.  Dunham,  24  Tex.  379;  Broumel 
V.  White,  87  Md.  527,  39  Atl.  1049,  holding  one  building  by  mistake 
partly  on  unopened  street  entitled  to  be  paid  for  same  on  removal. 

Improvements.^  At  common  law  bona  flde  occupant  may  recoui^ 
the  value  of,  against  claim  for  mesne  profits,  pp.  81,  82. 

Gited  and  principle  applied  in  analogous  case,  Williams  v.  Gibbes^ 
20  How.  538,  15  L.  1014,  where  assignee,  being  compelled  to  defenci 
title  of  assignor,  was  held  entitled  to  reimbursement  for  costs; 
Bright  V.  Boyd,  1  Story,  493,  494,  496,  F.  G.  1,875,  where  bona  fide 
purchaser  made  improvements;  Stark  v.  Starr,  1  Sawy.  26,  F.  G. 
13,307,  bona  fide  possessor  under  color  of  title;  Lamar  v.  Minter,  13 
Ala.  43,  where  improvements  were  made  under  parol  contract  to 
purchase;  Porter  v.  Hanley,  10  Ark.  194,  affirming  the  rule,  although 
case  is  decided  on  statutory  grounds;  Byers  v.  Fowler,  32  Ark.  292, 
54  Am.  Dec.  293,  and  Jackson  v.  Loomls,  4  Gow.  372,  15  Am.  Dec. 
348,  cases  of  bona  flde  purchasers;  McGloy  v.  Arnett,  47  Ark.  458, 

2  S.  W.  76,  but  only  to  extent  they  have  enhanced  rent;  Oris  wold 
V.  Bragg,  48  Gonn.  582,  18  Blatchf.  208,  48  Fed.  522,  holding  statute 
valid  which  permits  bona  fide  possessor  in  action  of  ejectment  to 
set  off  value  of  improvements  against  claim  for  use  and  occupation. 
Gited  with  approval  in  Pugh  v.  Bell,  1  J.  J.  Marsh.  405,  holding  fur- 
ther, rule  that  occupant  may  recover  for  improvements  only  to  ex- 
tent of  claim  for  rents,  should  be  restricted  to  cases  mala  fide; 
McLaughlin  v.  Barnum,  31  Md.  456,  holding  further,  occupant  is 
not  entitled  to  compensation  for  improvements  made  after  notice  of 
adverse  claim;  Pickering  v.  Pickering,  63  N.  H.  471,  where  tenant 
in  common  was  allowed  to  set  off  expense  of  repairs  on  common 
property  against  claim  for  accounting  for  rents  brought  by  cotonant; 
Preston  v.  Brown,  35  Ohio  St  28,  where  Improvements  were  made 
by  one  in  possession  under  agreement  to  purchase,  holding  his  claim  - 
is  a  lien  on  property;  Dellet  v.  Whltner,  Ghev.  Eq.  228»  but  chancery 
will  not  sustain  a  claim  for  improvements  beyond  rents  and  profits; 
Wilson  v.  Scruggs,  7  Lea,  641,  applying  principle  in  construction  of 
statute  on  subject  Gited  with  approval  in  Garver  v.  Jackson,  4 
Pet  101,  7  L.  796.  Gited  generally  in  Litchfield  v.  Johnson,  4  Dill. 
656,  F.  G.  8,387,  case  is  decided  on  statutory  grounds;  Tufts  v.  Tufts, 

3  Wood.  &  M.  482,  512,  F.  G.  14,233,  collecting  authorities.  Gited! 
arguendo,  in  Jones  v.  Great  Southern  Hotel,  86  Fed.  385;  Summers 
V.  Howard,  33  Ark.  496,  holding  improvements  should  be  estimated 
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at  their  value  at  the  time  of  the  recovery.  Oommented  on  in  Bill- 
ings V.  Hall,  7  Oal.  7,  8.  Cited  generally,  without  application  of  the 
rule,  in  Davis  ▼.  Smith,  5  6a.  289,  48  Am.  Dec.  288.  Approved  in 
Parson  v.  Moses,  16  Iowa,  445,  and  Putnam  v.  Ritchie,  Q  Pa/ge,  403, 
although  decided  on  statutory  grounds.  Cited  without  comment. 
Bell's  Heirs  v.  Barnet,  2  J.  J.  Marsh.  528.  Cited,  arguendo,  in  Starls 
V.  CofBn,  105  Mass.  332;  McCoy  v.  Grandy,  3  Ohio  St.  466,  holding 
further  as  to  the  constitutionality  of  an  act  which  gives  occupying 
claimant  option  of  taking  land  at  its  value  less  improvements,  or 
compelling  successful  claimant  to  pay  for  Improvements;  Martin'a 
Appeal,  23  Pa*  St  438.  Cited  in  Scott  v.  Mather,  14  Tex.  236,  237,. 
and  Saunders  v.  Wilson,  19  Tex.  196,  where  the  court  hold  it  Is  not 
unconstitutional  to  allow  bona  fide  occupant  full  value  for  improve- 
ments regardless  of  value  of  use  and  occupation;  Hearn  v.  Camp,. 
18  Tex.  549,  550.  See  also  extended  note,  15  Am.  Dec.  350-352;  note, 
6  Am.  St  Rep.  495. 

Distinguished  in  Dermott  v.  Jones,  23  How.  235,  6  L.  448,  where 
claimant  did  not  follow  proper  procedure;  Doe  v.  Roe,  31  Fed.  99, 
where  plea,  being  equitable,  was  set  up  to  action  at  law;  Leigh  ton 
v.  Young,  52  Fed.  444,  10  U.  S.  App.  298, 18  L.  R.  A.  271,  by  statute; 
N.  O.  &  S.  R.  Ry.  V.  Jones,  68  Ala.  55,  where  improvements  were  made 
by  trespasser  and  in  mala  fide;  Hawkev.De£rebach,4  Dak.  40, 22  N.W. 
490;  also,  Woodhull  v.  Rosenthal,  61  N.  Y.  397,  where  improvements 
were  not  made  in  good  faith;  Ross  v.  Irving,  14  111.  177;  Armstrong 
V.  Jackson,  1  Blackf.  375,  and  Webster  v.  Stewart,  6  Iowa,  403,  on 
statutory  grounds;  Strike  v.  McDonald,  2  Harr.  &  G.  225,  227,  1 
Bland  Ch.  76,  78,  where  improvements  were  made  by  one  con> 
scions  of  defect  in  title.  Distinguished  in  Lalble  v.  Ferry,  32  N.  J. 
Eq.  801,  where  claimants  extended  credit  to  party  whom  they  knew 
had  no  authority  to  bind  trust  property;  Worthington  v.  Young,  8^ 
Ohio,  404,  where  attempt  was  made  to  set  off  value  of  improvements 
against  claim  for  rents,  under  lease  providing  tenant  might  remove 
improvements  at  expiration  of  term;  Efflnger  v.  Hall,  81  Ya.  102, 
and  Dawson  v.  Grow,  29  W.  Va.  337,  1  S.  E.  567,  improvements 
made  with  notice  of  defect  in  title.  Modified,  Swing's  Heirs  v. 
Handley,  4  Litt  371,  and  Pugh  v.  Bell,  2  T.  B.  Mon.  129,  15  Am. 
Dec.  147,  holding  value  of  improvements  is  not  always  restricted  ta 
amount  of  rents  charged. 

Constitutional  law.—  Any  law  which  enlarges,  abridges,  or  in  any' 
manner  changes  the  intention  of  parties,  resulting  from  stipulations 
in  the  contract,  necessarily  impairs  it,  and  to  that  extent  is  void, 
p.  84. 

The  following  citing  cases  aflirm  and  apply  this  principle:  Schuster 
V.  Weiss,  114  Mo.  174,  21  S.  W.  443, 19  L.  R.  A.  187,  liability  of  surety 
changed  by  enlarging  contract  of  principal;  Berdan  v.  Van  Riper,  1ft 
N.  J.  Lk  11,  holding  an  act  respecting  estates  of  Joint  tenancy  does. 
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not  affect  estates  created  before  its  adoption;  dissenting  opinion. 
State  T.  Mathews,  3  Jones  (N.  C.)>  464,  holding  an  act  making  it  an 
Indictable  offense  to  pass  bank  bills  of  certain  denominations  im- 
pairs contract  authorizing  bank  to  issue  bills  of  that  denomination; 
<Joodale  v.  Fennell,  27  Ohio  St  432,  22  Am.  Rep.  326,  where,  after 
municipality  under  general  statute  had  contracted  for  improvements, 
its  power  of  taxation  was  restricted;  Knighton  y.  Bums,  10  Or.  551, 
App.,  holding  a  law  permitting  debts  to  be  cancelled  in  currency 
known  as  "  scrip,"  is  void  as  to  debts  contracted  before  its  enact- 
ment; Western  Fund  Society  v.  Philadelphia,  31  Pa.  St  182,  72  Am. 
Dec.  734,  where  principle  was  applied  to  acts  of  municipality  which 
impaired  its  contracts;  Goggans  v.  Turnipseed,  1  S.  G.  82,  96  Am. 
Dec.  3d8,  holding  statute  providing  creditor  might  charge  specified 
interest  on  open  accounts,  is  invalid  as  to  contracts  made  before  its 
passage;  Taylor  v.  Steams,  18  Gratt.  274,  where  statute  stayed 
<*ollection  of  debts  for  a  limited  period;  Bank  v.  McVeigh,  20  Gratt 
465,  where  place  of  payment  was  changed  by  law;  Homestead  Case**. 
"22  Gratt  288,  292,  12  Am.  Rep.  515,  518,  where  statute  increased 
4imount  of  property  exempt  as  a  homestead;  State  v.  Gommissioners, 
4  Wis.  418,  where  conditions  under  which  purchases  of  school  lands 
might  be  made  were  changed.    Cited  in  In  re  Kennedy,  2  S.  0.  222, 
but  holding  a  homestead  exemption  law  is  not  void  as  to  contracts 
made  before  its  adoption.    See  also  note  on  general  subject,  10  Am. 
Dec.  135,  136. 

Constitutional  law.~  A  statute  which  so  changes  the  nature  and 
•extent  of  remedies  on  a  contract  as  to  impair  the  right,  is  to  that 
•extent  void,  and  it  is  immaterial  that  the  extent  of  the  change  in 
the  contract  is  slight,  pp.  75,  84. 

This  principle  is  applied  in  Bronson  v.  Kinzle,  1  How.  316,  337,  11 
X.  145, 149,  case  of  a  statute  affecting  mortgagee's  foreclosure  rights; 
Planters'  Bank  v.  Sharp,  6  How.  327,  330,  332,  12  L.  458,  459,  460, 
where  right  of  bank  to  collect  notes  was  impaired;  Gurran  v.  State, 
15  How.  319,  14  L.  712,  where  State  was  made  preferred  creditor 
^f  bank,  leaving,  in  effect  no  remedy  to  other  creditors;  Von  Hoff- 
man V.  City  of  Quincy,  4  Wall.  550,  552,  18  L.  408,  409,  and   United 
States  V.  New  Orleans,  17  Fed.  488,  where  statute  restricted  munlci- 
j)ality*s  powers  of  taxation,  thereby  rendering  It  unable  to  pay  its 
outstanding  bonds;  Edwards  v.  Kearzey,  96  U.  S.  601,  604,  24  L.  796, 
797,  where  statute  increasing  amount  of  property  exempt  from  exe- 
<;utIon  was  enacted  subsequent  to  contraction  of  debt;  Barnitz  v. 
Beverly,  163  U.  S.  123,  41  L.  98,  16  S.  Gt  1044,  holding  a  statute 
authorizing  redemption  after  foreclosure,  when  no  such  right  existed 
at  time  contract  was  made,  is  void  as  to  such  contracts;  Nelson  v. 
McCrary,  60  Ala.  310,  where  statute  enlarged  homestead  exemp- 
tions; Edwards  v.  Williamson,  70  Ala.  152,  holding  statute  relating 
4.0  collection  of  taxes,  which  operated  to  impair  a  State's  contracts 
^vith  its  creditors,  to  be  inoperative;  Jacoway  v.  Denton,  25  Ark. 
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641,  where  State  Constitntion  cut  off  all  remedy  on  contracts  for 
•ale  of  slaves;  Ck)hn  v.  Hoffman,  45  Ark.  385,  holding  exemption  iir 
Constitution  as  to  homestead  has  no  application  to  debts  contracteiY 
before  its  adoption;  McCauley  t.  Brooks,  16  Gal.  30,  holding  statute- 
requiring  claims  against  State  to  be  approved  by  board  of  exam- 
iners has  no  application  to  claims  matured  before  its  enactment  r 
dissenting  opinion,  Gutts  v.  Hardee,  38  Ga.  385,  where  statute  per- 
mitted evidence  to  be  introduced  to  attack  consideration  as  to  cer- 
tain contracts  made  before  passage  of  act;  Lott  v.  Dysart,  45  Ga. 
361,  where  statute  imposed  certain  conditions  as  to  payment  or 
taxes  which  must  be  complied  with  before  courts  would  render- 
assistance  to  enforce  contract;  Fisher  v.  Green,  142  111.  94,  31  N.  B. 
176,  where  statute  operated  to  deprive  mortgagee  of  right  to  have- 
property  sold  under  power  of  sale,  and  without  redemption;  Martin- 
dale  V.  Moore,  3  Blackf.  281,  holding  statute  providing  mispleading 
should  not  render  executor  personally  liable,  does  not  have  retro- 
active effect;  Berry  v.  Ransdall,  4  Met  (Ky.)  294,  where  legislature 
sought  to  limit  time  for  bringing  actions,  regardless  of  time  when 
right  of  action  accrued;  Collins  v.  Collins,  79  Ky.  90,  92,  applying 
rule  to  statute  affecting  redemptions  of  real  estate  sold  under  order 
of  court;  Sabatier  v.  Creditors,  6  Mart.  (La.)  (N.  S.)  591;  also,  Lessley 
v.  Phipps,  49  Miss.  799,  where  amount  of  exempt  property  was  in- 
creased; Rowlett  V.  Shepherd,  4  La.  94,  where  statute  compelled' 
debtor  to  pay  Interest  on  certain  contingency;  dissenting  opinion, 
Doughty  V.   Sheriff,  27  La.  Ann.  360,   holding  statute  exempting 
property  from  execution  has  no  application  to  cases  where  debt  was 
contracted  before  its  passage;  Phinney  v.  Phlnney,  81  Me.  461,  10 
Am.  St  Rep.  269, 17  AtL  407,  4  L.  R.  A.  350,  and  n.,  time  for  redemp- 
tion extended;  Carglll  v.  Power,  1  Mich.  371,  where  time  for  redemp^ 
tion  was  shortened;  Coffman  v.  Bank  of  Kentucky,  40  Miss.  33,  90- 
Am.  Dec.  314,  where  "stay  laws"  operated  to  take  away  all  remedies 
for  period  of  two  years;  Leavitt  v.  Levering,  64  N.  H.  609,  1  L.  R.  A. 
59,  statute  providing  all  payments  made  within  three  months  before 
assignment  for  benefit  of  creditors  shaH  be  void,  does  not  apply  to- 
payments  of  existing  contracts;  Moore  v.  State,  43  N.  J.  L.  206,  39* 
Am.  Rep.  561,  where  statute  operated  to  create  liability  which  had 
been  barred  by  statute  of  limitations;  State  v.  Carew,  13  Rich.  511, 
91  Am.  Dec.  250,  where  statute  operated  to  stay  execution;  State 
V.  Bank,  1  S.  C.  78,  where  act  withdrew  property  of  debtor  from 
operation  of  legal  process  of  creditor;  State  v.  Cardozo,  8  S.  C.  81, 
28  Am.  Rep.  284,  where  statute  diverted  money  from  a  fund  which 
State  had  pledged  for  payment  of  its  bonds;  Nelson  v.  Allen,  1 
Yerg.  383,  holding  statute  allowing  defendant  in  ejectment  the  value 
of  improvements  made  upon  land,  void;  Grasmeyer  v.  Beeson,  13 
Tex.  530,  where  statute  took  away  all  remedy;  Swinburne  v.  Mills, 
17  Wash.  618,  61  Am.  St  Rep.  936,  50  Pac.  491,  case  of  statute  re- 
quiring a  year's  stay  of  sale  under  foreclosure  decree,  and  requiring: 
sale  to  bring  within  80  per  cent  of  appraised  valuation,   there^ 
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having  been  no  such  law  at  time  mortgage  was  given;  Peninsular, 
etc.  V.  Union  Oil  Co.,  100  Wis.  492,  76  N.  W.  361,  42  L.  R.  A.  332,  and 
Sec.,  etc.,  Bk.  v.  Scliranck,  97  Wis.  262,  73  N.  W.  35.  39  L.  R.  A.  575, 
act  enabling  debtor  by  assignment  of  his  property  to  defeat  a  levy 
thereon  made  within  ten  days,  is  invalid  as  to  pre-existing  contracts. 
Other  citing  cases  affirm   the  syllabus  principle  without  being 
called  upon  especially  to  apply  it:    Lavin  v.  Emigrant  Bank,  18 
Blatchf.  16,  1  Fed.  655,  as  bearing  on  question  of  what  constitutes 
"due  process  of  law,"  Limestone  County  v.  Rather,  48  Ala.  447, 
affirming  rule;  Thome  v.  San  Francisco,  4  Cal.  142,  quaere,  whether 
suspension  of  remedies,  or  any  part  thereof,  existing  when  contract 
was  made,  does  not  impair  obligation  of  contract;  Billings  v.  Hall, 
7  Cal.  10,  holding  a  remedial  statute  whi«h  operates  to  take  away 
a  right  is  void.    Clited  generally  in  dissenting  opinion,  Aycock  v. 
Martin,   37  Ga,   179,   involving  constitutionality  of   "stay   laws.** 
Affirming  rule  generally,  without  specially  applying  it,  Bruce  v. 
Schuyler,  4  Gilm.  277,  46  Am.  Dec.  459;  dissenting  opinion,  Scobey 
V.  Gibson,  17  Ind.  578;  dissenting  opinion,  Kennebec  Hy.  Co.  v. 
Portland  Ry.  Co.,  59  Me.  73.    Approved  in  Grimes  v.  Bryne,  2  Minn. 
96,  although  the  case  holds  an  exemption  law  intended  to  operate 
on  debts  contracted  before  its  passage,  operates  only  on  remedy  and 
is  constitutional;  also.  King  v.  Hopkins,  57  N.  H.  353,  854.    Cited 
generally,  without  special  application  of  the  principle,  in  McLaren 
V.  Pennington,  1  Paige  Ch.  108;  in  dissenting  opinion.  People  v. 
Draper,  15  N.  Y.  563;  Eakin  v.  Raub,  12  S.  &  R.  366;  dissenting 
opinion,  Satterlee  v.  Matthewson,  16  S.  &  R.  185.    Cited  generally 
in  Smith  v.  ElUott,  39  Tex.  211.    See  note  on  constitutionality  of 
stay  laws,  6  Am.  Dec.  540. 

Distinguished  in  New  Orleans  v.  Morris,  105  U.  S.  603,  26  L.  1185, 
holding,  under  facts,  there  was  no  impairment  of  obligations;  Con- 
necticut Ins.  Co.  V.  Cushman,  108  U.  S.  65,  27  L.  653,  2  S.  Ct  245, 
statute  did  not  affect  agreement;  Ex  parte  Pollard,  40  Ala.  88,  hold- 
ing statute  complained  of  does  not  affect  obligation;  also  cited  in 
dissenting  opinion,  same  case,  pp.  102,  105;  Colorado  Springs  Co.  v. 
Cowell,  6  Colo.  79,  holding  remedy  is  not  affected;  Watkins  v.  Glenn, 
55  Kan.  431,  40  Pac.  319,  objectionable  statute  did  not  have  retroac- 
tive effect;  Tompkins  v.  Forrestal,  54  Minn.  125,  55  N.  W.  814,  which 
deals  with  method  of  procedure  only;  State  v.  Gilliam,  18  Mont  107, 
44  Pac.  399,  31  L.  R.  A.  726,  statute  enlarging  redemption  time  if 
mortgagee  becomes  purchaser;  State  v.  Griffin,  66  N.  H.  328,  29  AtL 
415,  where  right  to  trial  by  jury  was  held  not  to  be  affected  by 
statute  relating  to;  also,  Cliadwlck  v.  Moore,  8  Watts  &  S.  50,  51, 
42  Am.  Dec.  268,  269,  holding  statute  which  suspends  remedy  for 
reasonable  time  does  not  impair  contract  to  such  a  degree  as  to  be 
objectionable;  Longbine  v.  Piper,  70  Pa.  St.  380,  where  construction 
which  would  impair  right  was  denied.  Distinguished  also  in  Ex 
parte  Penniman,  11  R.  I.  346,  holding  repeal  of  statute  providing 
stockholders  are  liable  to  arrest  on  execution  issued  on  Judgment 
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against  corporation,  does  not  impair  contract,  but  aflPects  remedy 
merely;  Fleming  v.  Holt,  12  W.  Va.  167,  holding  statute  providing 
that  interest  shall  be  allowed  on  Judgments  from  date  rendered, 
does  not  affect  the  contract;  Von  Baumbach  v.  "Bade,  9  Wis.  591, 
bolding  a  "  mortgage  stay  law  "  affects  the  remedy  only. 

Principal  and  surety.— Agreement  between  creditor  and  debtor 
to  alter  terms  of  contract  releases  surety,  p.  85. 

Cited  and  followed  in  Dey  y.  Martin,  78  Va.  4. 

Compacts  between  States.—  Consent  of  congress  to,  is  sufficiently 
indicated,  when  not  necessary  to  be  made  in  advance,  by  adoption 
or  approval  of  proceedings  talcen  under  it,  p.  87. 

Approved  In  Wharton  v.  Wise.  153  U.  S.  173,  38  L.  676,  14  S.  Ct 
788,  where  congress  adopted  award  of  commissioners  which  had 
previously  been  ratified  by  States  interested  in. 

Constitutional  law.— Compact  of  1789  between  Virginia  and 
Kentucky  is  not  invalid  on  ground  of  surrendering  inalienable  rights 
of  sovereignty,  pp.  87,  88. 

Conatitntional  law.—  Powers  of  legislation  granted  to  government 
of  the  United  States,  as  well  as  to  State  governments,  are  limited, 
p.  88. 

Cited  in  Campbell  v.  State,  11  Ga.  370,  holding,  amendments  to 
Constitution  of  United  States  are  restrictions  on  State  legislation 
as  well  as  Federal.  Cited,  arguendo,  in  dissenting  opinion,  Luther 
v.  Borden.  7  How.  66,  12  L.  609. 

Conatitutional  law.—  Taking  property  acquired  under  contract  for 
public  use  does  not  impair  contract,  p.  89. 

Cited  to  this  effect,  without  application,  in  Piscataqua  Bridge  y. 
Bridge,  7  N.  H.  68. 

Contract  is  the  agreement  of  two  or  more  persons  to  do,  or  not 
to  do,  certain  acts,  p.  92. 

Cited  to  this  point  in  State  v.  Mayor  of  New  Orleans.  32  La.  Ann. 
716;  FIsk  v.  Police  Jury,  34  La.  Ann.  45. 

Supreme  Court  has  Jurisdiction  to  declare  a  State  law  impairing 
obligation  of  contract  void,  p.  92. 

Cited  to  this  point  in  Pennsylvania  v.  Wheeling  Bridge  Co.,  13 
How.  566,  14  L.  269. 

Distinguished  in  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
582,  9  L.  838,  where  action  of  State  was  not  directly  on  contract 

Conatitutlonal  law.— Prohibition  against  State  laws  impairing 
obligation  of  contract,  embraces  all  contracts,  p.  92. 

Cited  and  rule  applied  In  Pollard's  Heirs  v.  Kibbe,  14  Pet.  413,  414, 
.10  L,  519,  620,  where  claims  under  Spanish  grants  and  treaties  were 
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determined;  dissenting  opinion,  In  Louisiana  y.  Jumel,  107  U.  S.  750r 
2T  L.  462,  2  S.  Ct  160,  and  opinion  of  majority  in  Poindexter  v. 
Greenliow,  114  V.  S.  286,  29  L.  191,  5  S.  Ct  912,  where  State  impaired 
her  own  contractS'-with  creditors;  New  Orleans  Gas  Co.  v.  Louisiana 
Co.,  115  V.  S.  673,  29  L.  524,  6  S.  Ct  264,  where  State,  having  granted 
exclusive  franchise,  enacted  law  under  which  companies  could  be- 
organized  which  would  Impair  value  of  franchise;  dissenting  opinion^ 
In  re  Ayers,  123  U.  S.  515,  31  L.  233,  8  S.  Ct  188,  the  majority  dis- 
tinguishing the  case  and  deciding  it  on  other  grounds;  Hancock  v. 
Walsh,  3  Woods,  363,  F.  C.  6,012,  where  State  of  Texas  attempted  to- 
annul  one  of  the  conditions  contained  in  resolution  of  annexation; 
Mutual  Life  Ins.  Co.  v.  Richardson,  77  Fed.  398,  where  statute- 
changed  place  of  payment  of  contract;  Willis  v.  Cadenhead,  28  Ala. 
474,  holding  statute  of  succession  and  distribution  cannot  effect 
separate  estate  of  married  woman,  created  by  deed  before  enact- 
ment of  statute;  McElvain  v.  Mudd,  44  Ala.  63,  4  Am.  Rep.  117;  also,. 
Calhoun  v.  Calhoun,  2  S.  C.  301,  where  State  ordinance  provided  all 
contracts  should  be  void,  where  consideration  was  slaves  or  Con- 
federate bonds;  Micou  v.  Tallassee  Bridge  Co.,  47  Ala.  656,  holding: 
act  incorporating  persons  to  build  toll-bridge  creates  a  contract 
which  cannot  be  impaired  by  another  grant;  State  v.  County  Court 
of  Crittenden  County,  19  Ark.  364,  373,  where  purchase  of  land  fron^ 
State  under  State  law  was  held  to  be  a  contract  and  within  con- 
stitutional inhibition;  Leach  v.  Smith,  25  Ark.  252,  where  statute 
provided  contracts  to  be  paid  In  Confederate  money  should  be  paid 
in  United  States  currency;  Enfield  Bridge  Co.  v.  Connecticut  Co.,  7 
Conn.  48,  where  State  granted  franchise  to  company  which  infringed 
rights  granted  to  another  company;  Bailey  v.  Philcdelphla  Ry.  Co., 
4  Harr.  (Del.)  401,  44  Am.  Dec.  603,  where  right  of  action  was  glven- 
for  authorized  acts  already  performed;  Toung  v.  Harrison,  6  Ga.  154,. 
156,  where  legislature  passed  act  annulling  charter  granted;  Winter 
V.  Jones,  10  Ga.  196,  54  Am.  Dec.  382,  holding  an  act,  providing  for 
resale  of  lands  which  had  been  sold  under  prior  act,  void;  Ay  cock  v. 
Martin,  37  Ga.  135,  150,  92  Am.  Dec.  64,  where  statute  provided  for 
staying  execution  on  certain  contracts;  Bruce  v.  Schuyler,  4  Gilm. 
276,  46  Am.  Dec.  458,  where  legislature  repealed  that  portion  of 
statute  providing  for  execution  of  conveyance  by  officer  making 
sale  for  taxes;  Edwards  v.  Jagers  et  al.,  19  Ind.  413,  where  State- 
Constitution   Impaired  grant  of   corporate  powers;   Canal   Co.   v. 
Railroad  Co.,  4  Gill.  &  J.  129,  146,  where  State  sought  to  impair 
compact  entered  into  with  corporation  and  another  State;  dissenting 
opinion,  Common  Council  v.  Assessors,  91  Mich.  116,  51  N.  W.  799, 
16  L.  R.  A.  79,  inhibition  covers  act  permitting,  as  to  prior  mort- 
gages, mortgagor's  property  to  be  seized  to  pay  tax  of  mortgagee r 
State  V.  Young,  29  Minn.  525,  9  N.  W.  739,  applying  principle  to  con- 
stitutional amendment  impairing  obligation  of  State's  executory  con- 
tracts; State  V.  Fry,  4  Mo.  132,  applying  principle  to  marriage  con- 
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tract;  State  v.  Branln,  23  N.  J.  L.  500,  to  charter  of  a  corporation; 
United  Ry.  Co.  v.  Commissioner,  37  N.  J.  L.  251,  to  government 
land  grant  Cited  In  Hawkins  v.  Barney,  5  Pet.  465,  8  L.  193,  hold- 
ing further  as  to  what  legislation  will  be  construed  as  carrying  out 
the  compact  of  1789  between  Virginia  and  Kentucky;  Camblos  v. 
Philadelphia,  4  Fed.  Cas.  1106,  further  as  to  what  legislative  grants 
-will  be  considered  contracts.  Cited  generally,  Silllman  v.  Hudson 
Bridge  Co.,  4  Blatchf.  411,  F.  C.  12,852,  where  power  of  State  to 
restrict  privileges  granted  in  license  Is  discussed;  dissenting  opinion. 
Dale  ▼.  Governor,  3  Stew.  418,  424,  the  majority  holding  it  within 
power  of  legrislature  to  repeal  a  private  act  confirming  military  title, 
and  settling  annuity;  Craig  v.  Flanagin,  21  Ark.  323.  Cited  generally 
as  to  power  of  constitutional  convention,  Lawson  v.  Jeffries,  47  Miss. 
707,  12  Am.  Rep.  355.  Approved  in  Chenango  Bridge  Co.  ▼.  Bing- 
hamton  Co.,  27  N.  Y.  92,  but  under  facts  no  impairment  of  contract. 
Cited  generally  in  Mexican  Ry.  Co.  v.  Mussette,  86  Tex.  715,  26  S. 
W.  1077,  24  L.  R.  A.  644.  Approved,  arguendo,  dissenting  opinion, 
Antoni  V.  Greenhow,  107  U.  S.  803,  27  L.  481,  2  S.  Ct.  119. 

Distinguished  in  Pennsylvania  t.  Wheeling  Bridge  Co.,  18  How. 
432,  433,  15  L.  438,  where  compact  was  avoided  by  act  of  congress; 
In  re  Owens,  6  Blss.  434,  F.  C.  10,632,  where  perfected  lien  was 
avoided  by  national  bankruptcy  law;  dissenting  opinion,  McElvain 
y.  Mudd,  44  Ala.  76,  obligation  was  avoided  by  act  of  national  goy- 
emment;  Stone  y.  Gazzam,  46  Ala.  275,  where  act  complained  of 
affected  status  of  married  women,  although  transaction  attacked 
was  effected  after  passage  of  act;  Trustees  v.  Rider,  13  Conn.  96, 
holding  legrislatlve  act,  importing  a  contract  executory,  depending  on 
further  action  of  legislature  for  Its  execution,  could  not  impose 
obligation  capable  of  being  impaired;  In  re  Lee  &  Co.,  21  N.  Y.  14, 
holding  statute  did  not  impair  obligation  of  charter  contract,  be- 
cause of  reserve  right  to  alter  and  amend. 

Conatitational  law.—  The  act  of  State  of  Kentucky  of  January  31, 
1812,  concerning  occupying  claimants  of  land,  is  In  violation  of  com- 
pact between  Kentucky  and  Yirginla,  and  Is  void,  p.  108. 

Cited,  arguendo,  *McKlnney  y.  Carroll,  12  Pet.  69,  9  L.  1003.  Cited 
In  BeaPd  v.  Smith,  6  T.  B.  Mon.  517,  and  Clark's  Heirs  v.  Gates,  5 
J.  J.  Marsh.  315,  in  both  of  which  the  court  seems  to  take  a  contrary 
Tiew.    Cited  generally  in  Gaines  v.  Buford,  1  Dana  (Ky.),  495,  512. 

Distinguished  in  Fisher  y.  CockerlU,  5  T.  B.  Mon.  133,  where  ques- 
tion of  compact  between  two  States  was  not  Involved.  Denied  in 
Bodley  v.  Gaither,  3  T.  B.  Mon.  58,  59. 

Miscellaneous.—  Cited  in  Noble  v.  CuUom,  44  Ala.  583,  as  to  rigbt 
of  Federal  government  to  determine  as  to  effect  to  be  giyen  laws 
and  Judgments  of  States  not  organized  under  the  Constitution; 
Howard  v.  Jones,  50  Ala.  69,  and  Watson  y.  Rose,  51  Ala.  300,  to 
effect  that  laws  In  force  at  time  of  making  contract  enter  into  it 
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and  form  part  thereof;  dissenting  opinion,  Bellamy  v.  Bellamy,  6 
Fla.  121;  Farves'  Heirs  v.  Graves,  4  S.  &  M.  711,  not  in  point; 
State  V.  Central  Pacific  Ry.  Co.,  21  Nev.  103,  25  Pac.  444,  not  clear 
to  what  point  cited;  as  also  in  Phaelon  v.  Perman,  2  McCord  Ch.  431, 
and  Oakley  v.  Hibbard,  2  Pinn.  22,  52  Am.  Dec.  140;  Cherokee  Na- 
tion V.  Georgia,  5  Pet.  47,  8  L.  41,  to  point  that  sovereignty  devolved 
upon  the  States  by  the  Revolution. 

8  Wheat  108-174,  5  L.  574,  LA  NBSBYDA. 

Admiralty.— One  claiming  under  sentence  of  condemnation  must 
show  Jurisdiction  of  condemning  court,  p.  168. 

Prize.—  Failure  to  produce  further  proof,  after  leave  granted.  Is 
fatal  to  party's  claims,  p.  17L 

No  citations. 

8  Wheat.  174-217,  5  L.  589,  HUNT  v.  ROUSMANIBR. 

Power  of  attorney  may.  In  general,  be  revoked  by  party  giving  it, 
at  any  time,  and  is  revoked  by  his  death,  p.  201. 

Principle  applied  In  Eagleton  Co.  v.  Bradley  Co.,  18  Blatchf .  223, 
2  Fed.  779,  where  attorney  acted  for  grantor  after  grantor's  death; 
Lockett  V.  Hill,  1  Woods,  563,  F.  C.  8,443,  where  rule  was  applied 
where  grantor  became  bankrupt;  Young  Co.  v.  Toung  Co.,  72  Fed. 
64,  and  Patton  v.  Coen,  etc.,  3  Colo.  270,  where  grantor  revoked 
power;  Saltmarsh  v.  Smith,  32  Ala.  408,  and  Travers  v.  Crane,  15 
Cal.  18,  holding  deed  given  by  attorney  after  death  of  grantor  of 
power,  is  void;  dissenting  opinion,  Janin  v.  Browne,  59  Cal.  47;  Cully 
V.  Bloomingdale,  68  Ga.  759,  where  power  granted  in  mortgage  to 
mortgagee  to  sell  equity  of  redemption  was  held  revoked  by  death 
of  mortgagor;  Lewis  v.  Kerr,  17  Iowa,  76,  77,  and  Vance  v.  Ander- 
son, 39  Iowa,  430,  where  power  to  sell  real  estate  in  name  of  prin- 
cipal was  held  to  be  without  interest  therein,  and  revoked  by  death 
of  principal;  Smith  v.  Minnesota  Ry.  Co.,  30  Iowa,  249,  where  power 
to  procure  donations  and  right  of  way,  agent  to  receive  a  share  of 
donations,  was  held  to  be  without  interest  and  revocable  at  will  of 
,  principal;  Alworth  v.  Seymour,  42  Minn.  528,  44  N.  W.  1030,  holding 
power  revocable  where  agent  was  to  receive  share  of  results  of 
execution  of  agency;  Temple  v.  Hammock,  52  Miss.  359,  holding  acts 
of  agency  performed  by  agent  after  death  of  principal  are  void; 
Burke  v.  Priest,  60  Mo.  App.  313,  holding  agreement  to  turn  over 
books  to  agent  for  collection  of  claims  at  a  given  per  cent  does 
not  give  agent  such  an  interest  in  claims  as  to  prevent  revocation; 
Berry  v.  Potter,  52  N.  J.  Eq.  668,  29  Atl.  325,  where  license  was  held 
revoked  on  licensor  becoming  insane;  Weber  v.  Bridgman,  113  N.  Y. 
605.  21  N.  B.  987,  holding  payments  made  to  agent  after  death  of 
principal,  do  not  bind  estate  of  principal;  Blackstone  v.  Butter- 
more,  53  Pa.  St  268,  holding  principal  may  revoke  power  of  agent 
to  sell  real  estate,  even  though  he  had  agreed  the  authority  was 
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Irrevocable;  Huston  v.  Cantril,  11  Leigh,  173,  where  agents'  special 
power  to  sell  principal's  property  and  apply  proceeds  arising  therc^ 
from  to  liquidation  of  princlpars  debts,  was  held  revoked  by  death 
of  principal;  Herring  v.  Lee,  22  W.  Va.  667,  holding,  where  principal 
cannot  act,  the  disqualification  extends  to  his  deputy  or  agent. 
Cited  generally,  without  particular  application  of  the  rule,  in  United 
States  V.  Cutts,  1  Sumn.  140,  F.  C.  14,912;  Loclsart  v.  Forsythe,  49 
Mo.  App.  657;  Cleveland  v.  Williams,  29  Tex.  215,  94  Am.  Dec.  280; 
Michigan  Bank  v.  Leavenworth,  28  Yt  217.  And  see  note,  10  Am. 
Dec.  41. 

Distinguished  in  Parke  v.  Frank,  76  Cal.  368,  17  Pac.  428,  where, 
for  consideration,  principal  agreed  not  to  revoke  for  reasonable  time; 
White  V.  Stephens,  77  Mo.  454,  where  power  of  sale  was  conferred 
on  trustee  by  terms  of  deed;  Morgan  v.  Gibson,  42  Mo.  App.  242. 
where  death  of  principal  was  held  not  to  annul  contract  to  pay 
agent  for  services  on  recovery  in  pending  suit,  which  was  maintained 
by  agent;  Mclntire  v.  Morris,  14  Wend.  95,  where  power  had  been 
fully  executed  before  death  of  principal,  the  only  matter  undeter- 
mined being  the  amoimt  of  agent's  compensation.  Modified  in  Cassi- 
day  \.  McKenzie,  4  Watts  &  S.  285,  39  Am.  Dec.  79,  holding  acts 
of  agent  are  binding  until  he  has  knowledge  of  principal's  death. 
And  see  note,  39  Am.  Dec.  89. 

Power  of  attorney.— When  it  forms  part  of  contract  and  Is  se- 
curity for  performance  of  any  act,  it  is  deemed  irrevocable  In  law, 
p.  202. 

Principle  approved  and  applied  in  Day  v.  Candee,  7  Fed.  Cas. 
236,  where  grantor  4>ound  himself  for  consideration  not  to  change 
bis  will;  Ray  v.  Hemphill,  97  Qa.  565,  566,  25  S.  E.  486,  where 
mortgagor  conferred  on  mortgagee  power  of  sale;  Mutual  Loan  Co. 
V.  Haas,  100  Ga.  116,  62  Am.  St  Rep.  318,  27  S.  E.  980,  holding:  fur- 
ther, power  is  not  affected  by  Judgment  rendered  against  mortc^agor 
In  favor  of  another  creditor;  McGheehen  v.  Duffletd,  5  Pa.  St  499, 
holding  submission  to  a  final  reference  in  consideration  of  discon- 
tinuance of  proceedings  in  chancery  for  an  account  is  irrevocable; 
Smith  Co.  V.  McGuinness,  14  R.  I.  61,  holding  an  irrevocable  power 
of  attorney  to  collect  rents,  given  as  security  for  money  loaned,  is 
between  the  parties  an  equitable  mortgage  of  the  rents;  Montague 
V.  McCarroU,  15  Utah,  325,  49  Pac.  420,  power  to  enter  land  on 
soldier's  scrip,  and  to  sell  same  after  entry,  given  for  valuable  con- 
sideration, is  Irrevocable. 

Cited  generally  in  Heath  v.  Griswold,  18  Blatchf.  560,  5  Fed. 
677;  American  Trust  Co.  v.  Billings,  58  Minn.  190,  59  N.  W.  998; 
TerwiUiger  v.  Ontario,  etc.,  R.  Co.,  149  N.  Y.  94,  95,  43  N.  B.  435; 
Fraser  v.  Charleston,  11  S.  C.  520. 

Distinguished,  Oregon  &  W.  Bank  v.  Mortgage  Co.,  13  Sawy.  265, 
85  Fed.  25,  where  there  was  stipulation  providing  authority  might 
be  revoked.  ' 
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Power  of  attorney.— Mere  naked  power  confers  on  attorney 
power  only  to  act  for  and  in  name  of  party  who  grants  it,  p.  203. 

Cited  and  rule  applied  in  The  Perseverance,  Blatchf.  &  H.  388,  380^ 
F.  G.  11,017,  where  attorney  sought  to  maintain  suit  in  character  of 
owner;  note,  81  Am.  Dec.  778. 

Power  coupled  with  an  interest  suryives  the  person  giving  it  and 
may  be  executed  after  his  death,  p.  203. 

Cited  and  principle  applied  in  Taylor  v.  Benham,  P  How.  272,  15 
L.  149,  where  executors  under  will  were  empowered  to  sell  lands  of 
testator,  held  by  him  in  trust;  Jacquet  v.  Creditors,  38  La.  Ann. 
867,  like  rule  applies  in  case  of  bankruptcy  of  principal;  Renshaw 
V.  Creditors,  40  La.  Ann.  40,  3  So.  404,  holding  power  of  sale  giveo 
to  pledgee  g^ives  an  interest  which  causes  power  to  survive  priuci- 
pal's  bankruptcy;  Berry  v.  Skinner,  30  Md.  573,  and  ReiUy  v.  Phil- 
lips, 4  S.  Dak.  611,  57  N.  W.  782,  where  power  of  sale  given  mortgagee 
was  held  to  create  in  him  an  interest  in  mortgaged  premises;  Dick- 
inson V.  Bank,  129  Mass.  283,  37  Am.  Rep.  353,  where  power  of  sale 
of  shares  of  stock  given  as  security  for  debt  was  held  to  create  in* 
terest  therein  so  that  power  was  not  affected  by  bankruptcy  of  prin- 
cipal; Knapp  V.  Alvord,  10  Paige,  209,  40  Am.  Dec.  243,  holding 
possession  of  property  connected  with  power  for  protection  and  in- 
demnity of  agent  g^ves  agent  an  interest  so  that  power  survlves- 
death  of  principal;  Hess  v.  Ran,  95  N.  Y.  363,  where  power  of 
broker  to  manage  stock  for  customers  was  held,  under  facts,  not 
to  be  revoked  by  death  of  principal;  Sulphur  Co.  v.  Thompson,  9S 
Va.  312,  313,  315,  25  S.  B.  235,  236,  power  grnated  to  trustee  to 
convey  in  his  own  name,  gives  interest,  so  that  power  survives 
death  of  grantor;  McNeill  v.  McNeill,  43  W.  Va.  768,  28  S.  E.  718, 
holding  deed  executed  and  delivered  to  grantee,  although  intended 
as  power  to  sell,  gives  grantee  interest,  so  that  power  survives  deatb 
of  grantor;  Metcalf  v.  Hart,  3  Wyo.  532,  31  Am.  St.  Rep.  140,  2T 
Pac.  907,  as  authority  for  holding  license  coupled  with  interest  is 
not  revoked  by  conveyance  of  realty  to  which  it  relates.  Cited 
generally  in  Bonney  v.  Smith,  17  111.  533;  Powers  v.  Harlow,  5S 
Mich.  514,  51  Am.  Rep.  159,  19  N.  W.  259,  as  bearing  on  question  of 
right  of  principal  to  revoke  power  coupled  with  interest;  Michigan 
Sank  V.  Leavenworth,  28  Vt  217;  Michigan  Jns.  Co.  v.  Leaven- 
worth, 30  Vt  24,  and  Huston  v.  Cantrili,  11  Leigh,  167,  as  l)earing 
on  doctrine  of  law  in  relation  to  the  determination  of  authority  by 
death  of  person  from  whom  it  emanates.  See  also  note,  39  Am. 
Dec.  82,  83. 

Distinguished  in  Jeffersonville  Association  ▼.  Fisher,  7  Ind.  702^ 
on  ground  that  agent  had  no  interest 

Power  coupled  with  interest.— To  constitute,  there  must  be  an 
interest  in  the  thing  itself  and  not  merely  in  the  execution  of  the- 
power,  p.  204. 
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The  citations  collect  a  large  number  of  authorities  affirming  and 
applying  this  doctrine,  as  follows:  Walker  v.  Walker,  125  U.  S.  342, 
^1  L.  772,  8  S.  Ct  OBI,  affirming  S.  C,  88  Mo.  284,  holding  statute 
conferring  authority  to  prosecute  claims  of  State  against  United 
"States  and  receive  a  percentage  of  amount  collected  for  services 
^oes  not  create  power  coupled  with  Interest  so  that  power  Is  irre- 
vocable; Lockett  V.  HIU,  1  Woods,  558,  9  Bank.  Reg.  178,  F.  0.  8,443; 
I^throp  V.  Brown,  60  Oa.  315,  holding  under  laws  of  Georgia  a 
power  of  sale  In  a  mortgage  is  not  a  power  coupled  with  an  inter- 
est; Or.  &  Wash.  Bank  v.  Mortgage  Co.,  13  Sawy.  265,  35  Fed.  25, 
where  power  to  loan  principal's  money  and  to  collect  the  Interest 
thereon  and  to  retain  commission  for  services  was  held  not  coupled 
with  an  interest;  Kahn  v.  Weill,  14  Sawy.  514,  42  Fed.  712,  where 
power  was  given  to  manage  and  sell  lands;  Stier  v.  Insurance  Co., 
'58  Fed.  845,  and  Insurance  Co.  v.  Williams,  01  N.  C.  72,  49  Am. 
Hep.  638,  holding  right  of  Insurance  agent  to  commissions  on  re- 
newal policies  does  not  make  his  agency  an  agency  couple^l  with 
-an  interest;  Johnson  Sigrnal  Co.  v.  Union  Switch  Co.,  59  Fed.  22, 
where  appointment  making  claimant  sole  agent  with  power  to  de- 
velop business  and  negotiate  sale  thereof  was  held  to  create  no  In- 
terest; China  Ins.  Co.  v.  Ward,  59  Fed.  714,  20  U.  S.  App.  292,  hold- 
ing ship's  general  agent  has,  presumptively,  no  maritime  or  equi- 
table lien  or  insurable  interest  in  the  .vessel;  Hall  v.  Gambrlll,  KS 
Fed.  711,  holding  power  to  sell  land,  authorizing  agent  to  retain 
part  of  purchase  money  as  compensation  for  his  services,  not 
coupled  with  an  interest. 

State  court  citing  cases  rely  upon  this  definition  as  follows: 
Chambers  v.  Leay,  73  Ala.  378,  holding,  under  power  to  sell  land, 
■agreement  to  give  agent  share  of  proceeds  as  commission  does 
not  give  him  an  interest  in  land;  Teates  v.  Pryor,  11  Ark.  77,  78, 
power  to  locate  floating  timber  claims  and  to  sell  and  give  title 
thereto  cannot  be  executed  after  death  of  principal;  Frink  v.  Roe, 
70  Oal.  309,  310,  11  Pac.  825,  826,  holding  power  to  sell  real  estate 
gives  no  interest  therein  unless  agent  may  execute  power  in  his 
own  name:  Norton  v.  Whitehead,  84  Cal.  268,  271,  18  Am.  St.  Rep. 
176,  177,  24  Pac.  155,  156,  holding  assignment  of  accruing  moneys, 
with  power  to  collect,  gives  assignee  power  coupled  with  interest; 
Darrow  v.  St.  George,  8  Colo.  598,  9  Pac.  792,  where  agreement  to 
-share  profits  as  compensation  for  services  was  held  to  create  no 
interest;  Mansfield  v.  Mansfield,  6  Conn.  562,  565,  16  Am.  Dec.  78, 
SI,  holding  power  to  prosecute  claims  to  sell  Interest  recovered 
4ind  to  deduct  therefrom  compensation  for  services,  gives  no  in- 
terest in  thing  itself;  McGriflf  v.  Porter,  5  Fla.  380,  381,  holding 
Authorization  to  enter  on  borrower's  premises  and  sell  slaves  in 
caa%  of  default  in  payment  of  loan,  gives  no  interest  in  slaves; 
'Coney  v.  Sanders,  28  Ga.  513,  fact  that  agent  paid  valuable  con- 
sideration for  power  does  not  give  him  interest  in  that  to  which 
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power  rdates;  WilkinB  v.  McGehee,  86  Ga.  767,  768,  13  S.  E.  84,  85» 
holding  power  given  by  mortgage  to  sell  lands  was  revoked  bj 
mortgagor's  death  before  note  fell  due;  Walker  v.  Denlson,  86  UL 
14^  holding  power  authorizing  agent  to  dispose  of  prlnclpars 
patent  right  gives  agent  no  Interest  therein;  Rowe  v.  Beckett,  30 
Ind.  158,  95  Am.  Dec.  680,  trust  deed  giving  trustee  power  to  con- 
vey in  his  own  name,  gives  him  an  interest  in  the  land:  Hawley  v. 
Bmlth,  45  Ind.  203,  and  F.  L.  &  T.  Co.  v.  Wilson,  139  N.  Y.  287,  m 
Am.  St  Rep.  608,  34  N.  B.  784,  "  Interest  in  the  proceeds  of  the  thing 
is  not  an  Interest  In  the  thing  itself; "  Reed  v.  Welch,  11  Bush,  460; 
Attrlll  V.  Patterson,  58  Md.  250;  Brown  v.  Massey,  138  Mo.  531,  38 
8.  W.  942,  and  Simpson  v.  Carson,  11  Or.  363,  8  Pac.  326,  contingent 
interest  in  proceeds  arising  from  sale  of  lands  selves  no  Interest  in 
lands;  Lockart  v.  Forsythe,  49  Mo.  App.  658,  660;  Gardner  v.  Bank, 
10  Mont  153,  25  Pac.  30, 10  L.  R.  A.  149,  bank's  power  to  apply  future 
deposits  on  notes  for  money  borrowed,  is  naked  power  not  coupled 
with  Interest;  Campbell  v.  Roddy,  44  N.  J.  Eq.  247,  6  Am.  St  Rep. 
892,  14  Atl.  280,  holding  right  of  vendor  to  take  possession  and  sell 
on  failure  of  vendee  to  make  payments  does  not  g^ve  him  an  inter- 
est; Ballard  v.  Insurance  Co.,  119  N.  C.  191,  25  S.  E.  957;  Carter  v. 
Slocomb,  122  N.  C.  477,  65  Am.  St  Rep.  715,  29  S.  B.  720,  holdhig 
power  of  sale  in  mortgage  is  coupled  with  an  interest  and  survives; 
White's  Appeal,  36  Pa.  St  139,  where  wife  gave  mortgage  to  cred- 
itor of  husband  and  instrument  came  back  fairly  into  her  hands 
without  such  purpose  being  accomplished,  creditor  was  held  to  have 
acqulreit  no' interest  in  wife's  property;  Minors'  Appeal,  53  Pa.  St 
214,  91  Am.  Dec.  208,  where  power  to  collect  moneys  for  principal 
and  retain  percentage  for  services  was  held  to  give  no  interest 
tlierein;  Lightner's  Appeal.  82  Pa.  St  305;  Yerkes'  Appeal,  99  Pa. 
St  408,  holding  instrument  empowering  agents  to  examine  Into  a 
document  purporting  to  be  a  will  and  to  take  such  action  thereon 
as  they  might  deem  expedient,  did  not  give  them  an  Interest  Id 
estate  of  decedent;  Johnson  v.  Johnson,  27  S.  O.  316,  13  Am.  St 
Rep.  642,  3  S.  B.  610,  power  of  sale  conferred  on  mortgagee  doe» 
not  grant  an  interest;  Fisher  v.  Fair,  34  S.  C.  210,  13  S.  E.  472,  14  L 
R.  A.  336,  easement  in  gross  gives  no  interest  in  land;  Reilly  v. 
Phillips,  4  S.  Dak.  611,  57  N.  W.  782,  and  Armstrong  ▼.  Moore.  59 
Tex.  648,  power  of  sale  conferred  on  mortgagee  does  give  an  inter- 
est in  mortgaged  premises;  Mervin  v.,Murphy,  35  Tex.  795,  holding 
power  to  appoint  a  trustee,  who  shall  have  power  to  sell  and 
convey  title  to  property  given  in  consideration  of  debt  owed 
agent  does  not  give  agent  an  interest  in  property;  Daugh- 
erty  v.  Moon,  59  Tex.  399,  attorney  who  is  to  receive  a  share  of 
Judgment  for  collecting  same,  has  no  Interest  in  the  Judgmoit; 
Wells  V.  Littlefleld,  59  Tex.  562,  holding  where  debtor  pledges  chat- 
tels  to  creditor  pledgee  has  an  interest  in  the  thing  itself  which 
cannot  be  revoked;  Tlnsley  v.  Dowell,  87  Tex,  29,  26  S.  W.  948^ 
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real  estate  broker  who  is  to  receive  a  certain  commission  and  all  he 
pets  above  a  certain  price  for  making  a  sale  has  not  such  an  In- 
terest in  the  thing  itself  as  entitles  him  to  maintain  action  for 
breach  of  contract  to  purchase. 

Cited  generally  In  Taylor  v.  Benham,  5  How.  269,  12  L.  147,  dis- 
cussing distinction  between  power  coupled  with  trust  and  power 
coupled  with  interest;  Hammond  v.  Allen,  2  Sumn.  393,  F.  C.  6,000; 
Wicks'  Heirs  v.  Rector,  4  Ark.  280;  Barr  v.  Schroeder,  32  Cal.  617; 
Schauber  v.  Jackson,  2  Wend.  54;  Terwilliger  v.  Ontario,  149  N.  Y. 
92,  93,  43  N.  E.  434;  Frederick's  Appeal,  52  Pa.  St  342,  91  Am.  Dec. 
162.  as  to  meaning  of  phrase,  "  power  coupled  with  interest;"  Flag- 
staff Co.  ▼.  Patrick,  2  Utah.  313. 

Evidence.— Both  at  law  and  In  equity  the  general  rule  is  parol 
testimony  is  not  admissible  to  vary  a  written  instrument,  p.  211. 

Rule  approved  in  Sprigg  v.  Bank,  14  Pet  206,  10  L.  421,  where 
Bifirner  of  note  as  principal  sought  to  show  that  he  signed  as  surety; 
Warner  v.  Brinton,  29  Fed.  Cas.  240,  as  to  declaration  of  testator 
before  or  after  making  his  will;  In  re  Dunham,  8  Fed.  Clas.  38,  hold- 
ing parol  evidence  of  agreement  In  contradiction  of  receipt  of  pay* 
ment  of  mortgage  inadmissible;  Tilghman  v.  Tllghman,  Bald.  489. 
492,  F.  0.  14,045,  where  attempt  was  made  to  vary  terms  of  mar- 
riage settlement;  Gayle  v.  Hudson,  10  Ala.  127,  refusing  parol  evi- 
dence in  action  at  law  to  show  that  a  party  different  from  one 
signing  as  obligee  on  bond  was  intended  to  be  the  obligee;  Freed 
T.  Brown;  41  Ark.  500,  holding.  In  absence  of  fraud,  equity  will  not 
permit  parol  evidence  to  show  interest  of  parties  for  purpose  of 
enforcement  of  instrument;  Rogers  v.  Atkinson,  1  Ga.  20;  Smith  v. 
Gibbs,  44  N.  H.  349,  refusing  parol  testimony  to  vary  terms  of  bill 
of  sale.    Cited  generally  in  Chestnut  Co.  v.  Chase,  14  Conn.  133. 

Distinguished  in  Phillips  v.  Preston,  5  How.  291,  12  L.  158,  where 
evidence  was  offered  to  prove  collateral  contract  and  not  to  vary 
written  instrument 

Evidence.— Equity  will  allow  parol,  to  vary  written  agreement 
in  cases  of  fraud  or  mistake  In  order  to  show  and  carry  out  intent 
of  parties  when  this  is  not  shown  by  written  instrument  p.  211. 

Cited  and  rule  approved  in  Ivinson  v.  Hutton,  98  U.  S.  82,  83,  25 
L.  67,  68,  where  parol  testimony  was  admitted  to  explain  agreement 
which  written  instrument  was  intended  to  put  In  execution;  P'ire 
Ins.  Co.  V.  Wickham,  141  U.  S.  576,  35  L.  866,  12  S.  Ct  87,  holding 
parol  testimony  may  be  admitted  to  show  contract  was  without  con- 
sideration; English  V.  Lane,  1  Port.  349,  where  parol  proof  was  ad- 
mitted to  show  that  a  deed  absolute  in  form  was  intended  as  a 
mortgage;  Pelangue  v.  Guesnon,  15  La.  313,  admitting  parol  proof 
to  show  description  of  a  lot  in  deed  was  erroneous  Cited  generally 
in  Gibson  v.  Cook,  2  Blatchf.  147,  F.  a  5,393,  not  applied,  case 
going  upon  another  point 
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Equity.— Courts  of,  will  afford  relief  in  cases  of  fraud  or  mlsH 
take  in  facts,  p.  211. 

Principle  approved  and  followed  in  Walden  v.  Skinner,  101  U.  S. 
584,  25  L.  966,  where  irregularities  in  conveyance  executed  by 
trustee  were  corrected  in  order  to  carry  out  purpose  of  trust;  Rogers 
V.  Atkinson,  1  Ga.  25,  holding,  where  instrument  is  drawn  to  carry 
into  effect  oral  agreement  and  which,  by  mistake  of  draughtsman,  in 
fact  or  in  law,  does  not  fulfill  intention  of  parties,  equity  will  cor- 
rect mistake;  Stafford  v.  Fetters,  55  Iowa,  487,  8  N.  W.  324,  where 
blank  indorsement  intended  to  be  without  recourse  was  so  con- 
strued; Miller  v.  Aldrich,  31  Mich.  420,  where  stipulation  in  mort- 
gage, that  mortgagor  would  keep  premises  insured  for  mortgagee's 
benefit,  was  held  binding  on  all  others  who  stood  in  mortgagor's 
place  with  notice;  Massie  v.  Heiskell,  80  Va.  801,  where,  by  mistake, 
vendor  granted  more  than  vendee  bargained  for.  Cited  generally  in 
Bledsoe  v.  Nixon,  68  N.  C.  523,  as  containing  general  discussion  of 
subject;  Oliver  v.  Pray,  4  Ohio,  192,  19  Am.  Dec.  600.  See  valuable 
note  in  65  Am.  St  Rep.  481,  482,  487,  492,  on  reformation  of  con- 
tracts. 

Distinguished  in  Tilghman  v.  Tilghman,  Bald.  492,  F.  C.  14,046, 
where  there  was  neither  fraud  nor  mistake  of  facts,  but  owing  to 
circumstances  not  provided  for,  contract  would  not  carry  out  intent 
of  parties;  Burke  v.  Anderson,  40  Ga.  538,  limiting  rule  to  original 
parties  and  their  privies  in  estate  or  in  law. 

Mistake  of  law.—  Although  it  seems  not  to  be  decided  by  any 
case  that  mistake  of  law  may  be  relieved  against,  on  the  other 
hand,  there  Is  no  case  holding  It  may  not,  p.  215. 

The  following  cases  cite  this  case  as  authority  for  holding  equity- 
may  relieve  from  such  mistake:  Wyche  v.  Greene,  16  Ga.  59,  where 
instrument  intended  as  a  deed  of  gift  was  corrected  so  as  to  con- 
form to  intent  of  parties;  Nowlln  v.  Pyne,  47  Iowa,  295,  where 
writing  failed  to  express  in  apt  and  proper  tenns  real  intention  of 
pai-tles;  Underwood  v.  Brockman,  4  Dana,  316,  29  Am.  Dec.  413, 
where  party,  under  misapprehension  of  law,  compromised  fraudulent 
claim;  Lammot  v.  Bowly,  6  Harr.  &  J.  525;  Griffith  v.  Townley,  69 
Mo.  19,  33  Am.  Rep.  481,  and  Lowndes  v.  Chisholm,  2  McCord  Bq. 
463,  16  Am.  Dec.  670,  all  holding  where  purchaser  and  vendor  both 
supposed  fee  was  being  sold,  when  in  fact  equity  of  redemption 
only  passed,  equity  will  afford  purchaser  relief;  Mellon  v.  Web- 
ster, 5  Mo.  App.  454,  where  a  layman  in  dealing  with  a  lawyer  mani- 
festly did  just  contrary  to  what  was  intended;  Green  v.  Morris,  12 
N.  J.  Eq.  170,  where  mistake  was  made  by  agent  of  party  who  after- 
wards sought  to  take  advantage  of  it;  Moreland  v.  Atchison,  19 
Tex.  309,  where  one  party,  having  superior  knowledge  of  law,  took 
advantage  of  another,  who  was  confessedly  Ignorant  thereof;  Shear 
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▼.  Robinson,  18  Fla.  468;  OUver  v.  Pray,  4  Ohio,  194,  19  Am.  Dec 
<02,  making  no  application  of  this  principle;  Evants  y.  Administra- 
tor, 11  Ohio,  487,  38  Am.  Dec.  745,  where  an  instrument,  through 
mutual  mistake  of  parties  as  to  legal  effect  of  terms  used,  failed  to 
•carry  out  their  Intention;  Wilson  v.  Ott,  173  Pa.  St  260,  51  Am.  St 
Rep.  769,  34  Atl.  26.  affirming  rule  that  equity  will  relieve  against 
mistake  of  law;  also  Lawrence  v.  Beaubien,  2  Bail,  652,  23  Am.  Dec. 
102,  holding  It  immaterial  that  parties  were  correctly  Informed  as  to 
the  facts;  Stone  v.  Brown,  16  Tex.  430,  holding  where  party  through 
ignorance  of  the  law,  failed  to  present  will  for  probate  "wlthln  statu- 
tory time,  right  to  letters  was  not  forfeited;  Green  Bay  Co.  v. 
Hewitt,  62  Wis.  334,  21  N.  W.  221,  and  Kyle  v.  Fehley,  81  Wis.  71, 29 
Am.  St  Rep.  868,  51  N.  W.  259,  where  error  In  deed,  arising  from 
mistake  In  law,  was  corrected;  Kearney  y.  Sascer,  37  Md.  280,  proof 
of  mistake  must  be  as  conclusive  as  the  existence  of  legal  right 
which  is  sought  to  be  restrained;  Gwinn  v.  Rooker,  24  Mo.  292; 
Olsllp  Y.  Gain,  19  W.  Va.  477,  able  discussion  of  general  subject 

The  principal  case  Is  cited  also  in  the  following  as  bearing  upon 
this  subject:  Snell  v.  Insurance  Co.,  98  U.  S.  90,  25  L.  55,  holding 
mere  mistake  of  law  constitutes  no  ground  for  reformation  of  con- 
tract; Culbreath  v.  Culbreath,  7  On,  69,  74,  50  Am.  Dec.  379,  383. 
Iiolding  money  paid  under  mistake  of  law  may  be  recovered,  but 
not  so  if  paid  under  Ignorance  of  law;  Freeman  v.  Curtis,  51  Me. 
143,  81  Am.  Dec.  567,  where  equity  decreed  a  reconveyance  of 
realty,  conveyance  having  been  made  under  mistake  of  fact  arising 
from  Igniorance  of  law;  Sparks  v.  Pittman,  51  Miss.  521,  equity 
will  afford  relief  from  mistake  of  law  where,  through  misapprehen- 
sion of,  deed  falls  to  effectuate  agreement;  Champlin  v.  Lay  tin,  18 
Wend.  414,  423,  31  Am.  Dec.  386,  394;  McNaughten  v.  Partridge,  11 
Ohio.  234,  38  Am.  Dec.  734,  and  Ellis  v.  Bibb,  2  Stew.  72,  where  it 
Is  noted  that  case  Is  cited  as  both  for  and  against  doctrine  that 
equity  will  afford  relief  from  mistake  of  law.  Cited  generally, 
PuUlam  Y.  Pulliam,  10  Fed.  73,  F.  C.  11,463a,  case  goes  off  on  other 
points;  Bx  parte  Dixon,  1  Del.  Ch.  271;  Broadwell  v.  Broadwell,  1 
Gill,  606;  Tyson  v.  Passmore,  2  Pa.  St  125,  44  Am.  Dec.  184,  185; 
McDow  Y.  Brown,  2  S.  O.  112,  where  authorities  are  collected  and 
reviewed. 

Cited  as  being  argument  in  favor  of  interference  by  courts  of 
^uity  where  contract  does  not  carry  out  intent  of  parties  owing 
to  mutual  mistake.  Note,  10  Am.  Dec.  324,  326,  327,  68  Am.  Dec. 
763,  15  Am.  Rep.  177,  178^  55  Am.  St  Rep.  499,  504,  65  Am.  St  Rep. 
481,  482,  487,  492,  note  on  reformation  of  contracts.  Cited  in  con- 
nection with  later  decisions  of  same  case  in  1  Pet  1,  7  L.  27;  Root 
Y.  Stuyvesant  18  Wend.  299;  Whitaker  v.  Gavit,  18  Conn.  526; 
Champlin  v.  Laytln,  6  Paige,  196;  S.  C,  1  Ed.  Ch.  47;^;  I^avltt  v. 
Palmer,  8  N.  Y.  39,  51  Am.  Dec.  339;  Brock  y.  O'Dell,  44  S.  O.  33, 
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21  S.  K.  980;  ZoUman  v.  Moore,  21  Gratt  323;  Curtis  v.  Leavltt,  IS 
N.  Y.  163. 

On  the  other  hand  the  following  cases  cite  Hunt  v.  Bousmanier 
as  authority  for  holding  no  relief  will  be  afforded  from  mere  mis- 
take of  law:  Upton  v.  Tribllcock,  91  U.  S.  50,  23  L.  206,  13  Bank.  Beg. 
177,  where  there  was  contract  limiting  liability  of  stockholders,, 
which  contract  was  void;  In  re  Dunham,  8  Fed.  Gas.  38,  where  con- 
tract was  entered  Into  under  mutual  understanding  that  the  law 
affecting  the  subject  was  in  accordance  with  a  decision  rendered- 
by  Supreme  Oourt,  the  court  afterwards  reversing  Itself  on  the^ 
point;  Washington  v.  Barber,  5  Gr.  G.  G.  161,  F.  G.  17,224,  where  ac- 
tion was  brought  to  recover  license  fee  paid  under  ignorance  of  law; 
rierson  v.  Armstrong,  1  Iowa,  290,  63  Am.  Dec.  446,  and  Holmes 
V.  Hall,  8  Mich.  69,  77  Am.  Dec.  445,  where  parties  intended  to  give 
a  chattel  mortgage,  but  Instead  a  naked  power  to  sell.  In  case  of 
condition  broken,  was  given.  And  see  Wheaton  v.  Wheaton,  9^ 
Gonn.  100,  where  parol  evidence  to  show  mistake  was  rejected r 
Butler  V.  Livingston,  15  Ga.  568,  holding  every  man  is  presumed  to- 
know  the  law. 

Distinguished  in  Pickersglll  V.  Lahens,  15  Wall.  144,  21  L.  121. 
and  United  States  v.  Gushman,  2  Sumn.  435,  F.  C.  14,908,  holding- 
there  is  no  presumption  surety  Intended  his  obligation  to  be  joint 
and  several  with  principal  and  that  his  failure  to  make  It  so  was: 
a  mistake  of  law;  Arnold  v.  Georgia  Go.,  50  Ga.  310,  and 
White  V.  Bowland,  67  Ga.  557,  44  Am.  Bep.  734,  on  ground  that 
injury  arose  from  ignorance  and  not  mistake.  Distinguished  gene- 
rally in  Harney  v.  Gharles,  45  Mo.  158.  Apparently  not  approved, 
Clarke  v.  Dutcher,  9  Cow.  686,  holding  no  relief  will  be  granted* 
where  rent  is  paid  In  English  currency  under  mistake  as  to  its- 
equivalent  in  currency  of  the  United  States;  Moser  v.  Libenguth, 
2  Bawle,  430,  although  direct  point  was  not  decided.  Cited  and  dis- 
cussed in  Hamer  v.  Price,  17  W.  Va.  540,  542,  the  court  holding  no- 
relief  will  be  afforded  from  a  plain  mistake  of  law;  Morgan  v.  Bell, 
b  Wash.  573,  574,  28  Pac.  930,  931,  16  L.  B.  A.  621.  and  n.,  holding: 
case  not  an  authority  against  maxim  ignorantia  legls  non  excusat. 
Denied  in  Good  v.  Herr,  7  Watts  &  S.  256,  42  Am.  Dec.  237,  where- 
mlstake  was  made  as  to  who  were  helrs-at-law  of  one  who  died 
Intestate. 

Miscellaneous.— Cited  in  Hunt  v.  Bousmanier,  3  Mason.  301.  301, 
F.  C.  6.897,  same  case  on  rehearing  in  Circuit  Court,  as  to  points 
decided  without  making  application  thereof;  Wallace  v.  Collins,  5- 
Ark.  48,  39  Am.  Dec.  363;  Nicodemus  v.  Potter.  12  S.  &  B.  158,  as 
bearing  on  question  of  liability  of  surety  on  bond  who  signs  as 
joint  obligor;  Brownlee's  Adm.,  2  Spears  L.  526,  as  to  kinds  of 
powers  of  attorney;  Battle  v.  Mack,  33  Tex.  798;  Cato  ▼.  Basley,  i 
8tew.  221,  not  in  point 
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Divisible  contracts.— Where  the  acts  stipulated  to  be  done  are 
to  be  done  at  different  times,  the  covenants  are  to  be  construed  as 
independent  of  each  other,  p.  224. 

Cited  and  principle  applied  in  Loud  v.  Pomona  Water  Co.,  153 
TJ.  S.  578,  38  L.  828,  14  S.  Ct  »32,  where  payment  or  tender  of 
payment  of  purchase-price  of  land  was  held  a  condition  precedent 
to  the  right  to  compel  conveyance;  Railroad  Co.  v.  Parks,  86  Tenn. 
562,  8  S.  W.  845,  agreement  to  pay  subscription  to  stocl^  when  road 
reached  county  line  held  independent  of  agreement  to  build  depot  at 
particular  point  in  county,  although  building  depot  was  condition 
precedent  to  payment  of  final  installment.  Cited  generally  in 
McShcrry  v.  Brooks,  46  Md.  122.    See  note,  59  Am.  St.  Rep.  279. 

Qualified  in  Green  v.  Town  of  Dyersburg,  2  Flipp.  499,  F.  C.  5,756, 
holding  the  rule  yields  to  manifest  contrary  intent  and  that  build- 
ing of  railroad  and  payment  of  municipal  bonds  in  aid  therefor 
were  dependent  covenants. 

Ck>ntract8.— Where  party  to  contract  agrees  to  pay  a  specified 
amount  in  some  particular  article,  if,  upon  demand,  he  refuses  to- 
deliver  the  article,  he  loses  the  benefit  of  that  part  of  contract, 
p.  227. 

Olted  and  applied  in  Cook  v.  Stevenson,  30  Mich.  248,  where  ven- 
dee agreed  to  give  security  for  part  of  purchase  price,  on  failure- 
TO  do  so  it  was  held  he  lost  the  right 

Contracts.—  Acts  to  be  done  by  both  parties  at  the  same  time  are- 
deemed  mutual  and  concurrent  covenants,  p.  224. 

Cited  to  this  point  in  lilgbman  v.  Tilghman,  1  Raid.  4fV4,  F.  C. 
14,045,  holding  party  who  claims  remedy  for  nonperformance  must 
]iver  and  prove  performance,  or  offer  and  readiness  to  perform;  to* 
same  effect,  Nelr  v.  Yocum,  9  Sawy.  25,  16  Fed.  170,  where  one  party 
had  agreed  to  sell  and  deliver  hops  to  another  on  demand  and 
upon  payment  of  certain  price. 

Attachment— Under  Maryland  law  an  attachment  will  not  lie  in 
a  case  ex  contractu  for  unliquidated  damages  for  the  nondelivery 
of  goods,  p.  227. 

Principle  applied  in  State  v.  Steibel,  31  Md.  37,  in  construction  of 
statute  permitting  action  against  surety  on  guardian's  bond. 

Attachment— Under  Maryland  practice,  if  defendant  appears 
in  attachment  proceedings  for  purpose  of  dissolving  attachment,, 
plaintiff  cannot  be  required  to  file  a  new  declaration,  p.  226. 

This  practice  13  approved  and  followed  in  Spear  y.  Griffin,  23 
Md.  420. 
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Fraudulent  conveyance.— Acts  of  grantee  will  not  be  considered 
fraudulent  unless  one  complaining  thereof  knew  of  the  acts  and 
lias  been  actually  defrauded  thereby,  p.  238. 

Principle  applied  with  approval  in  Magniac  v.  Thompson,  1  Bald. 
S57,  359,  364,  F.  O.  8,956,  holding  both  parties  to  alleged  act  of 
fraud  must  concur  in  illegal  design  and  that  time  intervening  be- 
tween conveyance  and  contraction  of  debt  is  not  a  matter  which 
makes  conveyance  per  se  a  fraud;  to  same  effect.  Ash  by  v.  Steere, 
2  Wood.  &  M.  357,  F.  C.  576,  and  Stockley  v.  Horsey,  4  Houst  614; 
S.  C,  4  Del.  Ch.  550,  where  case  is  cited  in  quotation  from  Magniac 
V.  Thompson,  supra;  Lyman  v.  Gessford,  15  Iowa,  233,  where  gran- 
tee failed  to  have  deeds  recorded,  but  it  was  not  shown  creditors 
wtre  aware  of  this  fact;  Marston  v.  Dresen,  85  Wis.  542,  55  N.  W. 
"900,  where  husband,  being  Indebted,  conveyed  legal  title  to  wife 
who  had  equitable,  it  not  appearing  credit  was  given  husband  on 
-such  title,  held,  conveyance  was  valid  as  to  them. 

Fraudulent  conveyances.— Owner  of  property  may  make  any 
disposition  of  it  which  does  not  interfere  with  existing  rights  of 
others,  p.  242. 

'J'his  principle  is  applied  in  Harkins  v.  Bailey,  48  A].q.  37S,  hold- 
ing bona  fide  sale  of  property  by  insolvent  to  a  relation  will  not 
be  set  aside;  Marsh  v.  Richardson,  49  Ala.  433,  and  Lawson  v. 
Warehouse  Co.,  73  Ala.  292,  only  limitation  on  this  power  is  that 
prescribed  by  statute;  Lyles  v.  Cements,  49  Ala.  449,  applying  prin- 
ciple to  married  woman  in  management  of  her  separate  estate; 
Rowland  v.  Flummer,  50  Ala.  196,  In  determining  legality  of  loan 
made  by  wife  to  husband;  Braune  v.  McGee,  50  Ala.  362,  where 
property  of  intended  wife  was  conveyed  by  antenuptial  settlonieiit 
to  trustee  to  hold  for  her  separate  use  during  coverture;  Crawford 
V.  Kirksey,  50  Ala.  595,  affirming  right  of  insolvent  debtor  to  make 
conveyance  of  property  to  one  creditor  in  satisfaction  of  debts 
owed  him;  Holleman  v.  De  Nyse,  51  Ala.  99,  conveyance  by  hus- 
band to  wife  and  children;  Sims  v.  Rickets,  35  Ind.  187,  9  Am.  Rep. 
683,  where  husband,  free  from  debt  and  without  children,  conveyed 
to  wife;  W^Ilder  v.  Brooks,  10  Minn.  54,  57,  88  Am.  Dec.  50,  53, 
voluntary  settlement  on  wife.  Approved  in  Cosby  v.  Ross,  3  J.  J. 
Marsh.  290,  20  Am.  Dec.  140,  conveyance  without  consideration, 
but  there  was  no  allegation  of  fraud;  Miller  v.  Miller,  17  Or.  434, 
21  Pac.  942,  holding  further  as  to  interest  husband  retains  in 
property  voluntarily  settled  on  wife. 

Fraudulent  conveyances.— Statute  13  Ellz.  c.  5.,  avoids  all  con- 
veyances not  made  on  a  consideration  deemed  valuable  in  law,  as 
against  previous  creditors,  p.  242. 

Cited  and  statute  followed  in  McLaughlin  v.  Bank,  7  IIow.  228* 
12  L.  679,  holding  a  note  not  yet  due  is  sufficient  to  constitute 
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bolder  a  creditor  within  rule;  Parish  v.  Murphree,  13  How.  100,  14 
Ii.  68,  where  debtor  made  voluntary  settlement  on  his  wife;  Cle- 
ments V.  Moore,  6  Wall.  313,  18  L.  780,  where  conveyance  was 
made  to  wife  indirectly  through  third  person;  Kehr  v.  Smith,  20 
Wall.  35,  36,  22  L.  315,  affirming  decision,  same  case,  2  Dill.  59,  60, 
F.  C.  13,071,  where  settlement  was  made  while  debts  existed  and' 
was  held  to  be  out  of  all  proportion  to  means  of  husband;  Bean  v. 
Patterson,  122  U.  S.  499,  30  L.  1127,  7  S.  Ct  1299,  holding  where^ 
wife  is  one  of  husband's  creditors,  a  conveyance  made  to  her  will 
be  deemed  to  have  been  made  for  valuable  consideration;  Miller 
T.  Thompson,  3  Port  207,  and  whether  void  as  to  subsequent  cred- 
itors  depends  on  intent  with  which  conveyance  was  made;  Hoot  v. 
Sorrell,  11  Ala.  396,  and  Wright  v.  Campbell,  27  Ark.  645,  where  vol- 
untary trust  deed  was  held  void  as  to  creditors;  Arnett  v.  CoIYey,  1 
Colo.  App.  37,  27  Pac.  616,  but  it  must  be  shown  by  allegation  and 
proof  that  debt  to  which  property  Is  said  to  be  subject  existed  at 
time  of  conveyance;  Chapin  v.  Pease,  10  Conn.  73,  25  Am.  Dec.  58, 
where  grrantee  without  consideration  sought  to  reconvey  to  grantor- 
without  consideration,  in  order  to  defraud  creditors;   O'Brien  v. 
Coulter,  2  Blackf.  424,  where  property  was  conveyed  to  children  at 
time  parent  was  in  insolvent  circumstances;  Iseminger  v.  Cri swell, 
08  Iowa,  389,  67  N.  W.  291,  where  wife  was  estopped  from  claim- 
ing title  to  land  which  her  husband  had  purchased  with  her  money^ 
but  had  retained  title  in  himself,  on  the  strength  of  which  credit 
had  been  procured;  Hurdt  v.  Courtenay,  4  Met  (Ky.)  146,  voluntary 
conveyance  of  slave  held  void,  husband  b«ing  Indebted  at  time; 
Smith  V.  Parker,  41  Me.  455,  as  to  conveyance  in  trust  made  by 
one  largely  In  debt;  Brlnton  v.  Hook,  3  Md.  Ch.  480,  where  deed  of 
trust  was  made  in  favor  of  grantor;  Wood  v.  Savage,  2  Doug. 
(Mich.)  326^  and  parol  antenuptial  prom's^  to  hold  money  belong- 
ing to  wife  in  trust  and  to  invest  same  In  real  estate  in  her  name- 
cannot  sustain  postnuptial  settlement  as^agalnst  creditors;  Allen  v. 
Antisdale,  38  Mich.  232,  but  a  conveyance  to  wife,  she  being  a 
creditor,  is  deemed  to  have  been  made  on  valuable  consideration; 
Eddy  V.  Baldwin,  23  Mo.  596,  holding  land  conveyed  by  husband 
to  trustee,  to  hold  for  separate  use  of  wife  with  intent  to  defraud 
creditors,  is  subject  to  sale  under  execution  by  husband's  creditors; 
Carlisle  v.  Rich,  8  N.  H.  48,  holding  a  surety  on  an  administration 
bond  is  a  creditor  so  as  to  render  voluntary  conveyance  void;  Car- 
ter V.  Grimshaw,  49  N.  H.  105,  where  father  made  settlement  of 
all  his  property  on  minor  children,  at  the  time  being  largely  In  debt; 
Mohawk  Bank  v.  Atwater,  2  Paige  Ch.  58^  and  fact  that  gran'tee 
was  not  privy  to  fraud  is  of  no  effect;  Young  v.  Heermans,  66  N.  Y. 
381,  where  debtor  transferred  all  his  property  in  ti'ust  for  his  own 
benefit;  Thompson  v.  Dougherty,  12  S.  &  R.  453,  456,  and  where  con- 
veyance is  set  aside  on  account  of  debts  outstanding  at  time  it  U- 
made,  subsequent  creditors  will  be  let  In  on  property  settled;  Har>- 
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Ian  y.  Maglaughlln,  90  Pa.  St  297,  stating  further  that  what  Is 
said  In  Thompson  v.  Dougherty,  supra,  as  to  rights  of  subsequent 
creditors,  is  obiter  dicta.  Cited  generally,  Sumner  v.  Hicks,  2 
Black,  534,  535,  17  L.  357;  HIckox  v.  Elliott,  11  Sawy.  645,  27  Fed. 
845,  without  application;  Benton  v.  Jones,  8  Conn.  190,  as  contain- 
ing general  discussion  of  subject  Cited,  arguendo,  Howe  v.  Ward, 
4  Me.  205.  Cited  generally  as  to  when  sale  Is  fraud  on  subsequent 
creditors,  Kendall  v.  Fitts,  22  N.  H.  6.  Cited  generally,  without  ap- 
,  plication,  Farr  v.  Sims,  Rich.  Bq.  Cas.  137,  24  Am.  Dec.  405;  Clement 
V.  Cozart,  112  N.  C.  418,  17  S.  B.  488;  Chambers  v.  Spencer,  5  Watts, 
408,  409,  as  to  meaning  of  phrase  '*  indebted  at  time  of  making  con- 
veyance." Cited  generally  as  construction  of  statute,  Churchill  v. 
Wells,  7  Cold.  370.  Cited  generally,  Lockhart  v.  Beckley,  10  W.  Va. 
98;  Bank  v.  Swan,  3  Wyo.  375,  23  Pac.  751,  as  to  presumption  of 
fraud  arising  from  voluntary  conveyance;  note,  14  Am.  Deo.  703, 
709. 

Modified  in  Hopkirk  v.  Randolph,  2  Brock.  144,  F.  C.  6,698,  hold- 
ing where  gift  made  Is  comparatively  small,  though  donor  after- 
wards becomes  Insolvent,  court  will  refuse  to  set  it  aside  as  fraudu- 
lent; Davidson  y.  Lanier,  51  Ala.  320,  holding.  If  gift  is  not  made 
with  fraudulent  intent,  it  is  valid  even  as  to  existing  creditors;  Ber- 
trand  v.  Elder,  23  Ark.  501,  502,  voluntary  conveyance  by  debtor 
is  not  conclusive  evidence  of  fraud,  holding  further  as  to  what  In- 
debtedness will  be  sufficient  grounds  for  setting  aside  conveyance; 
Clayton  v.  Brown,  17  Oa.  220,  holding  statute  does  avoid  voluntary 
conveyances  merely  as  being  voluntary,  but  such  as  are  fraudulent; 
Carson  v.  Foley,  1  Iowa,  527,  voluntary  conveyance  is  not  per  se 
fraudulent  as  to  existing  creditors;  Stewart  v.  Rogers,  25  Iowa,  398, 
95  Am.  Dec.  795,  whether  voluntary  conveyance  will  be  void  In  ab- 
sence of  fraud  depends  on  reasonableness  of,  and  condition  of 
grantor  as  respects  his  ability  to  pay  creditors.  Cited  in  Seward 
V.  Jackson,  8  Cow.  452,  *  where  court  questions  whether  It  was 
necessary  for  Supreme  Court  to  decide  the  point  raised  by  the 
English  statute.  Modified  in  Pell  v.  Treadwell,  5  Wend.  696,  where 
father  made  settlement  on  children  on  the  advice  and  consent  of  a 
creditor  who  at  time  had  security  for  money  due  him;  Rose  v. 
Brown,  11  W.  Va.  137,  holding  debts  of.  prior  creditors  are  a  charge 
on  premises. 

Distinguished,  United  States  v.  Bank,  8  Rob.  (La.)  403,  where  con- 
veyance was  made  for  benefit  of  certain  creditors. 

Voluntary  conveyance  made  with  intent  to  defraud  subsequent 
creditors  will  be  set  aside,  p.  247. 

Rule  approved  and  adopted  in  Caller  v.  McNabb,  4  Fed.  Cas.  1075, 
where  conveyance  was  made  without  consideration  on  eve  of  con- 
tracting debt;  Burdick  v.  Gill,  2  McCrary,  488,  7  Fed.  670,  fraud  will 
be  presumed  when  voluntary  conveyance  to  wife  Is  followed  within 
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short  time  by  fraudulent  disposition  of  remaining  property;  Drlggs 
V.  Norwood,  50  Ark.  46,  7  Am.  St.  Rep.  81,  6  S.  W.  324,  but  volun- 
tary conveyance  is  not  per  se  fraudulent  as  to  subsequent  creditors; 
Rudy  V.  Austin,  56  Ark.  81,  35  Am.  St.  Rep.  88,  19  S.  W.  113,  where 
means  of  subsequent  creditors  were  used  to  pay  off  debts  of  prior 
creditors;  Plunkett  v.  Plunkett,  114  Ind.  488,  16  N.  B.  614,  where 
property  was  conveyed  by  deed  of  trust  in  order  to  defeat  wife's 
claim  for  alimony;  Laugh  ton  v.  Harden,  68  Me.  213.  and  Andrew  v. 
Jones,  10  Ala.  422,  holding  intent  of  grantor  alone  determines  valid- 
ity of  conveyance;  Henry  v.  Fullerton,  13  S.  &  M.  635,  indirect  con- 
veyance to  wife;  Payne  v.  Stanton,  59  Mo.  160,  and  Mittleburg  v. 
Harrison,  11  Mo.  App.  142,  but  fraud  must  be  proved  even  if  grantor 
was  indebted  at  time  of  making  conveyance;  Garr  v.  Hill,  9  N.  J. 
Eq.  215,  holding  further,  deed  executed  for  purpose  of  defeating 
creditors,  in  which  purpose    grantee    participates,    is    void,    even 
though  full  consideration  is  paid;  Beeckman  v.  Montgomery,  14  N. 
J.  Eq.  Ill,  113,  80  Am.  Dec.  232,  234,  where  conveyance  was  made 
with  a  view  to  future  indebtedness;  Carpenter  v.  Carpenter,  27  N. 
J.  Eq.  503,  but  fraud  must  be  alleged  and  proved;  Mills  v.  Morris, 
1  Hoff.  Gh.  420,  where  future  debts  were  contracted  to  pay  off  those 
existing  at  time  settlement  was  made;  Hutchinson  v.  Kelly,  1  Rob. 
<Va.)  134,  39  Am.  Dec.  257,  conveyance  made  to  avoid  prospective 
liability  as  a  surety;  Johnston  v.  Zane,  11  Gratt.  561,  holding  further, 
to  let  In  subsequent  creditor,  It  is  immaterial  whether  fraudulent 
intent  be  directed  against  subsequent  or  existing  creditors,  so  long 
as  there  was  fraud  in  fact;  McLane  v.  Johnson,  43  Vt.  57,  where 
subsequent  creditors  were  permitted  to  maintain  suit  to  set  aside 
conveyance  when  fraud  complained  of  was  on  existing  creditors; 
Lockhard  v.  Beckley,  10  W.  Va.  103,  110,  fact  that  conveyance  was 
made  while  debts  were  in  existence  is  evidence  fraud  was  intended 
on  subsequent  creditors.    Cited  generally  in  Smith  v.  McDonald, 
25  Ga.  380,  holding  the  continuing  of  occupation  by  vendor  Is  a 
badge  of  fraud  as  against  after  creditors.    Cited  without  applica- 
tion, Hook  V.  Mowre,  17  Iowa,  201.    Cited  approvingly,  arguendo,  in 
Parkman  v.  Welch,  19  Pick.  237;  also,  dissenting  opinion,  Bullitt 
V.  Taylor,  34  Miss.  745;  Loehr  v.  Murphy,  45  Mo.  App.  524,  526. 
Cited  generally,  Botts  v.  Cozine,  1  Hoff.  Ch.  86,  case  holding  volun- 
tary assignment  is  prima  facie  valid  as  to  subsequent  creditors,  but 
this  may  be  overcome  by  proof  of  actual  fraud;  Bank  v.  Merrill,  81 
Wis.  150,  29  Am.  St  Rep.  875,  50  N.  W.  505,  as  to  necessity  of 
subsequent  creditors  showing  fraudulent  intent    Cited,  arguendo, 
Sioux  City  Terminal  Co.  v.  Trust  Co.,  82  Fed.  136,  49  U.  S.  App. 
545,  as  to  right  of  subsequent  creditors  when  debtor  has  mortgaged 
his  property,  there  being  no  intent  to  defraud. 

Distinguished,  Emery  v.  Yount,  7  Colo.  109,  1  Pac.  688,  where 
pleading  contained  no  allegation  that  conveyance  was  made  with 
intent  to  defraud;  May  v.  May,  19  Fla.  387,  payments  of  premiums 
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on  life  Insurance  policy  by  Insolvent  Is  not  fraudulent  as  to  subse- 
quent creditors;  Pepper  v.  Carter,  11  Mo.  544,  holding  voluntary- 
conveyance,  even  If  grantor  be  embarrassed  by  debts.  Is  not  void  as 
to  subsequent  creditors  unless  actual  fraud  be  shown;  Grimes  v. 
Sherman,  25  Neb.  846,  847,  41  N.  W.  815,  holding,  under  facts,  no 
Intent  to  defraud  wa«f  shown;  Martin  v.  Oliver,  9  Humph.  566,  49* 
Am.  Dec.  718,  holding  facts  that  husband  conveyed  nearly  all  his- 
property  to  his  wife  and  subsequently  became  indebted  without 
means  to  pay,  does  not  show  fraudulent  Intent. 

Fraudulent  conveyance.— A  voluntary  settlement  in  favor  of  a ' 
wife  and  children  is  not  to  be  Impeached  by  subsequent  creditors,, 
on  the  ground  of  its  being  voluntary,  p.  250. 

Principle  applied  in  Mattingly  v.  Nye,  8  Wall.  372,  19  L.  381,  where 
settlement  was  made  three  years  previous  to  contraction  of  debt; 
Jackson  v.  Jackson,  91  U.  S.  125,  23  L.  259,  where  husband  attempted 
to  have  settlement  set  aside;  Smith  v.  Vodges,  92  U.  S.  183,  23  Lu 
481,  debt  contracted  subsequent  to  settlement;  Jones  v.  Clifton,  101 
U.  S.  227,  25  L.  909,  where  it  was  held  small  debts  owed  at  time  of 
settlement,  such  debts  being  subsequently  paid,  would  not  avoid 
settlement;  Schreyer  v.  Scott,  134  U.  S.  410,  33  L.  958,  10  S.  Ct  581^ 
settlement  made  prior  to  contraction  of  debts  and  not  in  contem- 
plation of  defrauding  subsequent  creditors;  Gamer  v.  Bank,  151 
U.  S.  434,  38  L.  224,  14  S.  Ct.  395,  holding  further,  where  husband 
while  managing  wife's  separate  estate,  without  her  knowledge  in- 
vests a  part  in  real  estate,  taking  title  in  his  name,  and  she,  on 
discovering  this  fact,  compels  a  conveyance  of  title  to  herself,  her 
equity  in  the  property  will  be  considered  superior  to  that  of  his- 
creditors;  Dick  v.  Hamilton,  Deady,  329,  330,  331,  F.  C.  3,890,  it 
will  not  be  presumed  that  husband's  creditor  trusted  him  on  tadth 
of  property  which  appeared  on  records  as  property  of  his  wife;  Sedg- 
wick V.  Place,  5  Ben.  185,  5  Bank.  Reg.  168,  F.  0.  32,620,  holdlng^ 
conveyance  to  wife  through  third  party  will  not  be  set  aside  If 
husband  was  solvent  at  time  of  making,  there  being  no  intention 
of  defrauding  creditors;  Barker  v.  Barker's  Assignee,  2  Woods,  90,- 
12  Bank.  Reg.  477,  F.  C.  986,  holding  further,  such  conveyance  may 
be  impeached  because  of  concealment  of  the  fact;  PIcquet  v.  Swan,. 
4  Mason,  452,  F.  C.  11,133;  Anonymous,  1  WalL  Jr.  112,  116,  118^ 
121,  F.  0.  474,  where  settlement  was  made  on  illegitimate  child 
before  debts  were  contracted;  United  States  v.  Grlswold,  7  Sawy. 
320,  8  Fed.  562,  but  where  conveyance  is  mere  device  to  put  prop- 
erty beyond  reach  of  creditors,  it  will  be  set  aside;  Herring  ▼. 
Richards,  1  McCrary,  575,  3  Fed.  443,  settlement  made  on  child  while 
father  was  free  of  debt;  Adams  v.  Broughton,  13  Ala.  744,  holding^ 
voluntary  conveyance  of  slaves  operative  against  subsequent  credit- 
ors of  grantor;  Horn  v.  Volcano  Co.,  13  Cal.  72,  73  Am.  Dec.  573,  but 
may  be  Impeached  if  fraudulent  In  fact;  Benton  y.  Jones,  8  Conn^ 
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191f  where  subseqaent  creditor  sought  to  set  aside  conyeyance  made 
to  previous  creditors;  Alston  v.  Rowles,  13  Fla.  136,  where  the 
main  question  Involved  was  as  to  time  when  relationship  of  debtor 
and  creditor  arose;  Sheppard  v.  Thomas,  24  Kan.  782,  subsequent 
creditors  had  knowledge  of  conveyance  when  credit  was  given; 
National  Bank  v.  Jaffray,  41  Kan.  713,  21  Pac.  240,  where  credit 
was  given  subsequent  to  conveyance,  and  without  knowledge  debtor 
ever  had  title  to  property  in  question;  Thacher  v.  Phinney,  7  Allelic 
150,  but  whether  such  conveyance  was  intended  as  fraudulent  on 
subsequent  creditors  is  a  question  for  jury;  Wilder  v.  Brooks,  10 
MiniL  54,  57,  88  Am.  Dec.  50,  53;  Wells  v.  Treadwell,  28  Miss.  725, 
holding  such  conveyance  not  void  as  to  subsequent  purchasers; 
Phillips  V.  Wooster,  36  N.  Y.  414,  where  husband  having  procured 
a  conveyance  to  be  made  to  his  wife,  grantor  sought  to  impeach  it 
by  reason  of  becoming  a  creditor  of  husband  for  debt  simultaneously 
contracted;  Crumbaugh  v.  Kugler,  2  Ohio  St  379,  where  subsequent 
creditors  were  not  allowed  to  come  in  where  conveyance  was  set 
aside  as  being  fraudulent  as  to  prior  creditors;  Vance  v.  Smith,  2 
Heisk.  351,  where  grantor  made  ample  provision  for  satisfaction 
of  existing  debts;  Bank  v.  Patton,  1  Rob.  (Va.)  538,  subsequent 
creditors,  who  became  such  with  knowledge  conveyance  had  been 
made,  cannot  complain  thereof,  even  though  grantor  was  indebtecl 
to  others  at  time  of  making;  Sayers  v.  Wall,  26  Gratt  366,  372,  21 
Am.  Rep.  307,  310;  Lockhard  v.  Beckley,  10  W.  Va.  96,  97,  where 
husband  made  improvements  on  wife's  property;  Bank  v.  Wilson^ 
25  W.  Va.  256;  Pike  v.  Miles,  23  Wis.  169,  99  Am.  Dec.  150,  holding 
conveyance  cannot  be  impeached  when,  at  time  of  making,  husband*a 
assets  greatly  exceeded  his  debts. 

Cited  generally  in  Clarke  v.  White,  12  Pet  198,  9  L.  1055,  as  bear- 
ing on  subject;  Graham  v.  Bailroad  Co.,  102  U.  S.  153,  26  L.  108, 
referring  to  extensive  note  on  general  subject;  Bobinson  v.  Cath- 
cart,  2  Cr.  C.  C.  598,  F.  O.  11,946,  and  Jones  v.  Clifton,  2  Flipp.  194, 
F.  C.  7,457,  application  not  clear;  Scogin  v.  Stacy,  20  Ark.  271,  where 
Inability  of  husband  to  have  voluntary  conveyance  set  aside  was 
affirmed;  Going  v.  Orns,  8  Kan.  88,  as  to  right  of  wife  to  purchase 
personal  property  from  husband.  Cited  without  application,  Sim-r 
mons  V.  Thomas,  43  Miss.  38,  5  Am.  Rep.  472;  Pawley  v.  VogeU 
42  Mo.  803;  National  Bank  v.  Hamilton,  34  N.  J.  Eq.  162.  Cited 
generally  in  Hunters  v.  Waite,  3  Gratt  64,  65,  containing  an  ex- 
haustive discussion  of  principles  applicable  to  voluntary  convey* 
ances.  Cited,  arguendo,  Dayton  Co.  v.  Sloan,  49  Neb.  680,  68  N» 
W.  1042,  In  determining  validity  of  mortgage  given  by  husbandl 
to  wife. 

Distinguished  In  Hinde*s  Lessee  v.  Longworth,  11  Wheat  211^ 
6  Is.  457,  where  conveyance  was  attacked  by  antecedent  creditors; 
In  re  Jones,  6  Biss.  72,  9  Bank.  Reg.  559,  F.  C.  7,444,  where  Intended 
flettlement  was  not  such  In  law;  Taylor  C.  Co.  y.  Bell,  62  Ark.  88^ 

Vol.  II  — 12 


8  Wheat  253r-257  Notes  on  U.  S.  Reports.  178 

34  S.  W.  82,  where  wife  permitted  husband  to  represent  her  prop- 
erty as  his  own;  also,  to  same  effect,  Beeson  v.  Eveland.  20  N.  J. 
Eq.  471;  Bank  of  U.  S.  v.  Honsman,  6  Paige,  534,  where  grantee, 
son  of  grantor,  did  not  record  conveyance;  Bank  v.  Wilson,  25 
W.  Va.  259,  and  Bailey  v.  Gardner,  31  W.  Va.  106,  13  Am-  St 
Rep.  858,  5  S.  E.  642,  where  improvements  were  made  on  conveyed 
property  in  default  of  creditors;  Cato  v.  Easley,  2  Stew,  221,  facts 
showing  that  settlement  in  favor  of  children  was  fraudulent  as 
to  creditors. 

The  rule  of  this  case  is  greatly  modified  in  McCanless  v.  Smith, 
51  N.  J.  Eq.  527,  25  Atl.  222,  where  subsequent  creditors  were  per- 
mitted to  subject  lands  of  wife  to  payment  of  Judgments  against 
husband,  although  the  lands  had  stood  in  wife's  name  on  public 
records  at  time  husband's  debts  were  contracted. 

Miscellaneous.—  Cited  in  CJowles  v.  Marks,  47  Ala.  623,  as  to  con- 
fidential relations  existing  between  husband  and  wife;  W^ise  v. 
Norton,  48  Ala.  217,  and  Jones  v.  Wilson,  69  Ala.  402.  application  not 
apparent;  Cunningham  v.  Williams,  42  Ark.  173;  Smith  v.  Railroad 
Co.,  99  U.  S.  401,  25  L.  438;  Vasser  v.  Henderson,  40  Sliss.  521,  90 
Am.  Dec.  353;  Hershy  v.  Latham,  46  Ark.  551,  and  Campbell  v. 
Whitson,  68  111.  243,  18  Am.  Rep.  556,  as  to  note  on  fraudulent  con- 
veyances; 1  Am.  Lect  Cases  (5th  ed.),  51.  Cited  generally  in  Willard 
V.  Magoon,  30  Mich.  281,  as  to  contract  relations  between  husband 
and  wife;  Steele  v.  Coon,  27  Neb.  507,  20  Am.  St  Rep.  712,  43  N. 
W.  414,  as  to  deed  not  fraudulent  at  fii*st  becoming  so  by  laches  of 
grantee;  Coolidge  v.  Melvin,  42  N.  H.  526,  as  to  secret  trust  re- 
served to  vendor;  Monroe  v.  Hussey,  1  Or.  190,  75  Am.  Dec.  553, 
as  to  when  sale  of  personalty  unaccompanied  by  delivery  will  be 
considered  void  as  to  creditors  of  vendor. 

8  Wheat  253-257,  5  L.  610,  UNITED  STATES  v.  WILSON.  * 

Constitutional  law.— Discharge  of  insolvent  debtor  under  State 
Insolvency  law  does  not  bind  the  United  States  with  reference  to 
debts  due  from  insolvent,  p.  255. 

Cited  to  this  point  in  Trustees  v.  Trenton,  30  N.  J.  Eq.  684,  as 
an  example  of  application  of  rule,  that  general  words  in  statute  do 
not  bind  the  sovereign;  also,  in  Skelly  v.  School  District,  103  Cal. 
656,  37  Pac.  644;  and  in  note  to  People  v.  Herkimer,  15  Am.  Dec. 
882.  Cited  In  Ex  parte  Holman,  28  Iowa,  105,  4  Am.  Rep.  169,  to 
the  effect,  that  a  State  court  cannot  in  any  manner  interfere  with 
or  control  the  process  of  the  Federal  courts;  and  in  Strozier  v. 
Howes  et  al.,  30  Ga.  580,  as  an  authority  for  holding,  '*  Federal 
courts  have  no  authority,  in  cases  not  within  appellate  Jurisdiction, 
to  in  any  manner  interfere  with  Jurisdiction  of  proceedings  of 
State  courts."  Cited  also  in  United  States  v.  llewes,  Crabbe,  317, 
F.  O.  15,359;  Glenn  v.  Humphreys,  4  Wash.  (Cirt)  425,  F.  O.  5,480. 
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8  Wheat  257-261,  5  L.  611,  GREBLY  v.  UNITED  STATES. 

Ckmstructlon  of  statute.— Coll asive  captures  and  violation  of  the 
reyenue  laws,  committed  by  a  private  armed  vessel,  are  a  breach 
of  the  condition  of  the  bond  given  by  the  owners,  under  prize  act 
of  June  26,  1812,  chap.  430,  p.  261. 

Construction  of  statute.— Where  breach  in  condition  of  bond, 
given  under  prize  act  of  June  26,  1812,  chap.  430,  appears  upon 
demurrer,  the  defendants  are  not  entitled  to  a  hearing  in  equity 
under  judiciary  act  of  1780,  chap.  20,  §  26,  p.  201. 

Cited  in  Marble  v.  Fulton,  1  Hask.  470,  F.  O.  9,059,  an  action 
for  breach  of  condition  in  bond,  as  an  instance  where  penalty  for 
breach  was  established  by  law. 

a  Wheat  261-268,  5  L.  612,  THE  EXPERIMENT. 

Prises.—  In  cases  of  collusive  capture,  papers  found  on  board  one 
captured  vessel  may  be  invoked  Into  the  case  of  another  captured 
on  the  same  cruise,  p.  264. 

Approved  in  The  Springbok,  Blatchf.  Pr.  Cas.  443,  F.  C.  13,264. 
Cited  In  The  Springbok,  Blatchf.  Pr.  Cas.  449,  F.  O.  13,264,  and 
The  Diana,  7  Wall.  360,  19  L.  166,  as  instances  of  invoking  testi- 
mony from  other  sources. 

Admiralty  rules.— Commission  obtained  by  fraudulent  misrepre- 
sentations will  not  vest  the  Interests  of  prize,  p.  264. 

Admiralty  rules.— Collusive  capture  made  under  a  commission 
is  not,  per  se,  evidence  that  commission  was  fraudulently  obtained. 
p.  265. 

Admiralty  rules.— Collusire  capture  vests  no  title  in  captors, 
because  captors  thereby  forfeit  all  title  to  prize  property,  p.  265. 

8  Wheat  268-293,  5  L.  614,  SPRING  v.  S.  C.  INSURANCE  CO. 

Assignment— An  insolvent  debtor  has  a  right  to  prefer  one 
creditor  to  another  in  payment  by  an  assignment  bona  fide  made, 
and  subsequently-acquired  liens  will  not  affect  the  assignment. 
p.  283. 

Cited  in  Thornton  v.  Davenport,  1  Scam.  298,  29  Am.  Dec.  360, 
where  rule  is  applied  In  case  of  securing  certain  creditors  by 
mortgage  in  preference  to  others;  also,  Ashby  v.  Steere,  2  Wood.  & 
M.  357,  F.  O.  576,  where  assignment  was  made  in  contemplation 
of  bankruptcy;  Lord  v.  Devendorf,  54  Wis.  496,  11  N.  W.  905,  where 
individual  creditors  were  preferred  to  those  of  firm.  Cited  to  this 
point  in  McCall  v.  Hinkley,  4  Gill,  157.  Cited  generally,  Diifphey 
V.  Frenaye,  5  fetew.  &  P.  256. 

Distinguished  on  statutory  grounds  In  Landauer  v.  Victor,  69 
Wis.  440,  34  N.  W.  231. 
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Squity  pleading.—  Bill  of  interpleader  may  be  maintained  where 
there  are  several  parties  claiming  the  same  fund,  ajid  nnder  it  the 
rights  of  respoctive  parties  will  he  determined,  p.  282. 

Approved,  and  applying  rule  to  case  of  several  defendants 
claiming  an  interest  in  a  lottery  drawing  in  Roselle  v. 
Farmers'  Bank,  119  Mo.  93,  24  S.  W.  746;  also  in  School 
District  V.  Weston,  31  Mich.  97,  holding  further,  "an  absolute 
identity  in  the  conflicting  claims  is  not  requisite,"  pited,  arguendo^ 
in  Chase  v.  Manhardt,  Bland  Ch.  345,  and  Widaman  y.  Ilabbard^. 
88  Fed.  813.  Cited  in  extended  note  on  "Interpleader  in  Bqulty/'^ 
35  Am.  Dec.  706. 

Equity  practice.— The  complainant  in  a  bill  of  Interpleader  will 
be  required  to  pay  interest  on  the  fund  pending  proceedings,  in  case 
he  has  not  paid  fund  into  court,  p.  298. 

Cited  in  Groves  v.  Sentell,  66  Fed.  181,  30  U.  S.  App.  119,  as  aa 
instance. 

Equity  practice  —  Costa.- Complainants  in  bill  of  interpleader 
may  deduct  their  costs  out  of  the  fund  awarded,  p.  298. 

Cited  in  note,  35  Am.  Dec.  709. 

liiens.— An  insurance  broker  is  entitled  to  a  lien  on  the  policy 
for  premiums  paid  by  him  on  account  of  his  principal,  which  is  not 
lost  by  parting  with  possession,  unless  there  be  an  intent  to  abandon, 
lien,  p.  285. 

Cited  in  Johnson  v.  The  Schooner  M'Donough,  1  Gilp.  104,  105, 
F.  C.  7,395,  applying  the  rule  to  wharfinger's  lien,  where  vessel  had 
been  removed  from  wharf  secretly  and  wrongfully,  and  afterwards 
brought  back  without  fraud  or  force.  .Cited  generally,  in  Packard 
V.  Sloop  Louisa,  2  Wood.  &  M.  58,  F.  C.  10,652. 

Evidence.— Proof  that  subscribing  witness  has  gone  to  sea,  and 
has  been  absent  for  four  years  without  having  been  heard  from, 
diligent  inquiry  having  been  made,  is  sufficient  to  admit  secondary 
evidence  of  his  handwriting,  p.  282. 

Cited  and  rule  applied  in  Hartford  Ins.  Co.  v.  Gray,  80  111.  30, 
where  secondary  evidence  of  application  for  insurance  policy  wa* 
admitted.  Cited  in  Dlsinukes  v.  Musgrove,  7  Mart  (La.)  (N.  S.)  62, 
as  an  instance  where  secondary  evidence  was  admitted  to  prove 
handwriting.  Cited  in  Bennett  v.  Robinson,  3  Stew.  &  P.  239,  as  te 
view  of  Supreme  Court  on  evidence  to  prove  handwriting  of  sulK 
scribing  witness;  note,  1  Blackf.  49. 

Distinguished,  Gaither  v.  Martin,  3  Md.  159,  absence  of  subscrib- 
ing witness  being  casual. 

Miscellaneous.— Cited  in  Wilbum  v.  Spofford,  4  Sneed,  704,  a» 
to  when  death  works  a  revocation  of  powers  of  agent;  Cronin  ▼• 
Patrick  County,  89  Fed.  83,  4  Hughes,  532,  as  to  title  taken  by 
assignee  of  bonds  made,  so  as  to  pass  by  assignment  merely. 
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8  Wheat  294-B12,  5  L.  620,  HUGHES  ▼.  UNION  INS.  CO. 

Debt.—  In  action  of,  a  less  sum  may  be  recovered  than  is  de- 
manded, where  amount  is  made  up  of  distinct  accounts,  or  the 
precise  sum  demanded  is  diminished  by  extrinsic  circumstances, 
p.  310. 

Cited,  without  application,  Buckwalter  y.  United  States,  11  Serg. 
&  B.  Id7. 

Debt.—  When  action  will  lie  for,  discussed,  p.  310. 

Cited  generally,  on  this  point,  in  Dillingham  ▼.  Skein,  Hemp.  182, 
F.  C.  8,912a;  Collins  v.  Johnson,  Hemp.  280,  F.  C.  3,015a;  United 
States  Y.  Blliot,  25  Fed.  Cas.  lOOL 

Marine  insurance.—  Contract  of  marine  Insurance  construed,  and 
certain  acts  held  not  a  deviation,  p.  307. 

Cited  generally  in  Thwing  v.  Washington  Ins.  Co.,  10  Gray,  454, 
where  a  similar  contract  was  construed. 

8  Wheat.  312-326,  6  L.  624,  BUBL  v.  VAN  NESS. 

Api>eal  and  error.— The  appellate  Jurisdiction  of  the  Supreme 
Court  may  be  exercised  by  a  writ  of  error  issued  by  the  clerk  of  a 
Circuit  Court,  under  the  seal  of  that  court,  p.  321. 

Cited  in  Worcester  v.  Georgia,  6  Pet  537,  4  L.  492,  as  an  instance 
where  the  record  was  authenticated  by  the  clerk,  and  no  exception 
was  taken  to  that  mode  of  procedure.  Cited,  without  application, 
Johnson  v.  Howe,  2  Stew.  29. 

Appeal  and  error.— Writ  of  error  need  not  itself  state  that  it  is 
directed  to  a  final  Judgment  of  the  State  court,  or  that  the  court  is 
the  highest  court  of  law  or  equity  of  the  State,  p.  321. 

Cited  in  Underwood  v.  McVeigh,  131  U.  S.  122,  App.,  21  L.  954, 
as  an  instance  where  writ  of  error  has  been  directed  to  the  sub- 
ordinate court  to  which  the  record  has  been  remitted.  Cited  in 
Fleming  v.  Clark,  12  Allen,  198,  where  the  court  holds,  that  before 
a  writ  of  error  can  rightfully  issue,  there  must  have  been  a  final 
decision  in  the  highest  court  of  the  State,  to  which  the  question 
could  be  taken. 

Writ  of  error  must  be  allowed  either  by  presiding  Judge  of  State 
court,  or  by  Judge  of  Supreme  Court  of  United  States,  p.  320. 

Cited,  with  approval,  in  Ferris  v.  Coover,  11  Cal.  180,  holding  fur- 
ther, judge  must  see  that  he  is  acting  within  the  law;  Hart  y. 
Burnett,  20  Cal.  171,  holding  further,  the  action  on  application  is  so 
far  Judicial  in  nature,  that  Judge  may  refuse  the  citation  when,  in 
his  judgment,  it  is  clear  that  writ  will  not  lie  for  want  of  Juris- 
diction; to  same  effect  is  Greely  v.  Townseud,  25  Cal.  608. 
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Jurisdiction  of  United  States  Supreme  Court  extends  to  a  case 
where  both  parties  claim  a  right  or  title  under  the  same  act  of 
congress,  p.  324. 

Cited  in  Lapham  v.  Almy,  13  Allen,  304,  and  Rice  ▼.  Thayer,  105 
Mass.  261,  7  Am.  Rep.  519.  where  rule  was  applied  in  case  of  a 
demand  by  an  informer  against  collector  of  internal  revenue  for  a 
share  of  penalty  paid  to  collector. 

Duties.— Under  act  of  1709,  the  collector's  share  of  a  forfeiture  is 
payable  to  the  collector  in  office  at  time  seizure  was  made,  and  not 
to  his  successor  at  time  of  condemnation,  p.  325. 

Distinguished  in  Waddell  v.  Morris,  14  Wend.  81,  where  it  is 
held  a  former  marshal  cannot  maintain  an  action  at  law  against 
his  successor  in  office  to  recover  a  proportionate  amount  of  a  sum 
allowed  for  care  and  custody  of  property  seized  and  detained  under 
order  of  court 

Stare  decisis.— Erroneous  constructions,  adopted  without  ex- 
amination, are  not  binding  as  authority,  p.  322. 

Cited  in  dissenting  opinion,  Harrison  v.  Nixon,  9  Pet  530,  9  L.  218. 
Cited  also  in  Decatur  v.  Paulding,  14  Pet  607,  612,  10  L.  614,  617 
(appendix). 

Appeal  and  error.— Appellate  jurisdiction  of  Supreme  Court  in 
cases  from  State  courts,  under  the  Federal  Constitution,  laws  and 
treaties,  is  not  limited  by  value  of  matter  in  dispute,  p.  322. 

8  Wheat  326-337,  5  L.  628,  NICHOLLS  v.  WEBB. 

Bills  and  notes. —  Demand  of  payment  and  notice  of  nonpay- 
ment need  not  be  made  by  a  notary  public  in  the  case  of  promissory 
notes,  in  order  to  bind  indorser,  p.  331. 

Followed  in  Nelson  v.  Banlc,  69  Fed.  800,  32  U.  S.  App.  554,  hold- 
ing, all  that  is  required  is  that  due  presentment  and  demand  shall 
be  made,  and  that  indorser  shall  be  seasonably  notified  of  dishonor, 
and  holder  looks  to  him  for  payment;  Bay  v.  Church,  15  Conn.  17, 
18,  where  note  was  payable  in  one  State  and  indorser  was  inhabitant 
of  another;  Bond  v.  Bragg,  17  111.  71,  holding  further,  protest  of 
itself,  is  not  evidence  of  demand  of  payment,  nonpayment  and 
notice,  of  promissory  note;  Kaskaskia  Bridge  Co.  v.  Shannon,  1 
Gilm.  24,  applying  rule  to  inland  bill  of  exchange;  Smith  v.  Little, 
10  N.  H.  532;  Sussex  Bank  v.  Baldwin,  17  N.  J.  L.  489,  where  demand 
was  made  by  one  not  a  notary.  Cited  in  Bernard  v.  Barry,  1  G. 
Greene,  390,  holding,  however,  such  protest  is  admissible  as  part  of 
notary *s  testimony  in  proving  demand  and  notice;  Carter  y.  Buriey, 

9  N.  H.  567;  Wheeler  v.  State,  9  Heisk.  395. 
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Bills  and  notes.— Notarial  protest  is  not  itself  evidence  In  chief, 
of  part  of  demand  of  payment  of  promissory  note,  p.  331. 

Cited  and  applied  in  Waldron  y.  Turpin,  15  La.  555,  35  Am.  Dec. 
212;  CJorbin  v.  Planters'  Bank,  87  Va.  664,  24  Am.  St  Rep.  675,  13  S. 
B.  d9.  Cited  in  Sanderson  y.  Sanderson,  20  Fla.  303,  holding  such 
certificate  of  protest  properly  in  evidence  because  the  right  of  ob- 
jection was  not  taken  at  trial. 

Distinguished  in  Williams  y.  Putnam,  14  N.  H.  542,  40  Am.  Dec. 
205,  and  Dougherty  y.  Hildt,  1  McLean,  335,  F.  C.  4,027,  holding, 
when  the  indorser  of  a  note  lives  in  one  State,  and  the  maker  in  an- 
other, the  dishonor  may  be  proved  by  protest;  Simpson  v.  White,  40 
N.  H.  543,  on  statutory  grounds;  Burk  v.  Shreve,  39  N.  J.  L.  216, 
where  statute  made  certificate  evidence  in  all  cases;  to  same  effect, 
Afihe  y.  Beasley,  6  N.  Dak.  193,  69  N.  W.  188. 

Evidence.— Rules  of  evidence  must  expand  according  to  the 
exigencies  of  society,  p.  332. 

Cited  to  this  point,  in  dissenting  opinion,  Musson  y.  Lake,  4  How. 
285,  11  L.  977;  Vaughan  y.  Phebe,  1  Mart  &  Y.  22,  17  Am.  Dec.  778. 

Evidence.—  Courts  are  cautious  in  the  introduction  of  new 
doctrines  of  evidence,  p.  332. 

Cited  to  this  effect,  in  County  of  Mahaska  v.  Ingalls,  16  Iowa,  85. 

Bills  and  notes.—  Protest  of  foreign  bills  of  exchange  is  admissible 
evidence  of  demand  on  drawee,  p.  333. 

This  holding  is  approved  and  followed,  Dickens  v.  Beal,  10  Pet 
682,  9  L.  542;  dissenting  opinion,  Musson  v.  Lake,  4  How.  279,  282, 
11  L.  974,  975;  Jones  v.  Heaton,  1  McLean,  318,  F.  C.  7,468,  where 
bill  was  drawn  in  one  State  to  be  paid  in  another;  Indseth  v.  Pierce, 
13  Fed.  Cas.  34,  where  bill  drawn  in  United  States  was  payable  in 
Norway.  Cited  generally.  National  Bank  v.  Chancellor,  9  W.  Va. 
70;  Dumont  v.  Pope,  7  Blackf.  369,  as  to  whether  protest  of  inland 
bill  of  exchange  is  evidence  for  any  purpose. 

Billa  and  notes  —  Evidence.— Books  of  notary,  proved  to  have 
been  regularly  kept,  are  admissible  in  evidence,  after  his  decease, 
to  prove  a  demand  and  notice  in  case  of  promissory  note,  p.  337. 

Rule  applied  in  similar  case,  Hatfield  v.  Perry,  4  Harr.  465;  Plant- 
ers' Bank  v.  Bass,  2  La.  Ann.  438,  where  notary  was  also  shown  to 
be  agent  of  bank;  Porter  v.  Judson,  1  Gray,  176,  ruling  similarly; 
Barnard  y.  Planters'  Bank,  4  How.  (Miss.)  106,  107,  108,  observing 
further  that  memoranda  need  not  be  wholly  in  handwriting  of 
notary;  Ogden  y.  Glidwell,  5  How.  (Miss.).  182;  Bodley  y.  Scar- 
borough, 5  How.  (Miss.)  729;  Halliday  v.  McDougall,  20  Wend.  85, 
case  of  a  bill  of  exchange;  Austin  v.  Wilson,  24  Vt  636,  collecting 
authorities.  Approved  in  Dobson  v.  Laval,  4  McCord,  58.  Cited  in 
Dickens  v.  Beal,  10  Pet  580,  9  L.  541,  where  it  was  held,  the 
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testimony  of  notary,  that  he  put  notice  of  protest  In  post-office, 
without  producing  copy  thereof  or  proving  contents,  is  sufficient 
proof  that  bills  or  notes  were  protested;  Eldrege  v.  Chacon,  Crabbe, 
2d9,  F.  G.  4,329,  holding  notary's  statement  in  protest,  that  he  has 
given  Indorser  notice  of  nonpayment,  is  prima  facie  evidence  of 
such  notice;  Carter  v.  Burley.  9  N.  H.  568;  Brewster  v.  Arnold,  1 
Wis.  282;  Musson  v.  Lalie,  4  How.  283,  11  L.  976,  dissenting  opinion. 
See  also  extended  note  on  "  Protest  as  Evidence,"  96  Am.  Dec.  603, 
605,  612,  where  the  authorities  are  collected.  Cited  generally. 
United  States  v.  Libby,  1  Wood.  &  M.  226,  F.  C.  15,597. 

Criticised  in  Bank  v.  Cooper,  1  Harr.  16,  as  making  the  notary 
judge  of  what  is  legal  notice. 

Evidence.—  Memoranda  of  acts  done,  made  in  the  ordinory  course 
of  business,  and  in  discharge  of  prescribed  duty,  are  admissible 
evidence  of  such  acts  in  the  event  of  the  maker's  death,  p.  337. 

The  following  citing  cases  affirm  and  apply  this  rule:    Gale  v. 
Norrls,  2  McLean,  471,   F.  C.   5,190,   applying  rule  to  entries  in 
merchants'  book  of  account  made  by  clerk,  since  deceased;  Hatfield 
V.  Perry,  4  Harr.  465,  a  case  almost  Identical  in  fact;  Spann  v. 
Baltzell,  1  Fla.  321,  46  Am.  Dec.  360,  where  entries  made  by  a 
notary,  authenticated  by  his  oath,  were  admitted  In  evidence,  al- 
though he  could  not  remember  the  facts  stated  in  such  entries; 
Robinson  v.  Dibble,  17  Fla.  462,  applying  rule  to  account-books  of 
testator  offered  by  his  executor;  Bank  of  Tennessee  v.  Smith,  9  B. 
Mon.  611,  where  entries  were  made  by  bank's  employees;  Augusta 
V.  Windsor,  19  Me.  321,  entries  made  by  a  physician;  Sliove  v.  Wiley, 
18  Pick.  562,  admitting  as  evidence  entries  by  bank  clerk  to  show 
demand  and  notice  on  maker  of  note;  Kennedy  v.  Doyle.  10  Allen, 
166,  168,  reviewing  authorities  and  holding  entry  of  baptism,  made 
by  priest  In  church  record  of  baptisms,  is,  after  death  of  priest, 
competent  evidence  of  date  of  baptism ;  Lassone  v.  Boston  Co.,  66  N. 
H.  353,  356,  359,  24  Atl.  903,  905,  17  L.  R.  A.  527,  item  of  account  for 
repairs,  in  a  wheelwright's  book  of  account,  is  admissible  !n  proof 
•>f  damage;  Livingston  v.  Arnoux,  56  N.  Y.  518,  where  receipt  given 
by  sheriff,  since  deceased,  was  admitted  to  prove  redemption  from 
execution  sale;  Allen  v.  Parish,  3  Ohio,  125,  where  copy  of  deed, 
made  by  notary  public,  was  admitted  in  evidence,  the  original  hav- 
ing been  lost;  Chaffee  v.  United  States.  18  Wall.  541,  21  L.  912,  but 
holding  entries  of  canal  collectors  inadmissible  to  show  amount  of 
liquor  shipped,  because  not  written  from  personal  knowledge  of  the 
amounts,  but  from  invoice  merely;  North  Bank  v.  Abbot,  13  Pick. 
471,  25  Am.  Dec.  339,  admitting  entries  by  bank  clerk  to  prove 
demand  and  notice,  clerk  having  absconded;  Little   Rock   Co.   v. 
Dallas  Co.,  66  Fed.  525,  30  U.  S.  App.  55,  collecting  cases,  but  hold- 
ing certain  entries  Inadmissible  as  the  person  making  them  was 
alive;  Williamson  v.  Doe,  7  Blackf.  18,  refusing  to  admit  entries 
because  no  proof  of  death.     Cited  In  general  discussion,  without 
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special  application  of  the  rule,  in  Constable  v.  Steamship  Co.,  154 
U.  S.  70,  38  L.  913,  14  S.  Ct  1069;  County  of  Mahaska  v.  Ingalls,  16 
Iowa,  88;  Browning  v.  Flanagin,  22  N.  J.  L.  572;  Henry  v.  Oves,  4 
Watts,  48;  note,  98  Am.  Dec.  621,  on  use  of  memoranda  by  witness 
to  refresh  memory. 

Modified  in  Maxwell  v.  Wilkinson,  113  U.  S.  658,  28  L.  1038,  5  S. 
Ct.  692;  Putnam  v.  United  States,  162  U.  S.  695,  40  L.  1121,  16  «.  Ct. 
926;  Farmers'  Bank  v.  Wbitehlll,  16  Serg.  &  R.  89,  holding  such 
memoranda  not  competent  evidence  unless  contemporaneous  with 
the  transaction.  Distinguished  in  Mutual  Ins.  Co.  v.  Hillmon,  145 
IT.  8.  295,  36  L.  710,  12  S.  Ct.  912,  where  ordinary  letters  of  friend- 
ship of  deceased  were  sought  to  be  introduced  in  evidence  under  the 
rule;  Chicago  Lumber  Co.  v.  Hewitt,  64  Fed.  318,  319,  22  U.  S.  App. 
046,  where  memoranda,  based  on  other  memoranda,  were  held 
Inadmissible  in  absence  of  testimony  explaining  original;  Morton  v. 
Smith,  4  T.  B.  Mon.  314,  where  letters  of  plaintiff's  agent  to  plain- 
tiff were  held  inadmissible  against  defendant;  Bradbury  v.  Bridges, 
38  l^le.  349,  memoranda  were  not  shown  to  have  been  made  In 
discharge  of  official  duty,  or  in  ordinary  course  of  business; 
Batchelder  v.  Sanborn,  22  N.  H.  332,  on  ground  that  books  in 
question  were  those  of  one  of  parties  to  suit;  Wheeler  v.  Walker, 
45  N.  H.  359,  where  corporation  sought  to  Introduce  Its  own  books  in 
support  of  its  claim  against  a  stranger;  Philadelphia  Bank  y.  Officer, 
12  Serg.  &  R.  50,  it  not  being  shown  maker  of  memoranda  was 
beyond  process  of  court;  Swan  v.  Thurman,  112  Mich.  418,  70  N.  W. 
1024,  holding  books  of  account  inadmissible  in  action  for  goods  sold 
and  delivered,  where  only  supporting  testimony  was  that  of  book- 
keeper, who  merely  transcribed  entries  from  slips  handed  him  by 
salesmen. 

Miscellaneous.— Cited  in  Qreen  v.  Gross,  12  Neb.  124,  10  N.  W. 
4G1,  to  point  that  seal  of  notary  proves  itself. 

8  Wheat.   338-365,    5   L.   631,    FLECKNER   v.    BANK   OF   THE 
UNITED  STATES. 

Bills  and  notes.— A  note,  void  for  usury,  is  void  in  the  hands  of 
every  holder,  pp.  354-355. 

Approved  and  followed  in  German  Bank  v.  De  Shon,  41  Ark.  340. 

Bank  of  United  States.—  Bank  is  not  prohibited  from  discountlug 
notes,  or  receiving  transfers  of  notes  in  payment  of  debts  due  the 
bank,  although  forbidden  to  deal  In  notes,  p.  349. 

Approved  and  applied  in  Bank  of  United  States  v.  Waggener,  9 
Pet  399,  9  L.  171,  where  the  same  section  of  the  charter  was  inter- 
preted; First  National  Bank  v.  National  Exchange  Bank,  92  U.  S. 
328,  23  L.  681,  where  bank  was  permitted  to  accept  stock  in  satis- 
faction of  a  debt,  although  dealing  in  stocks  was  expressly  pro- 
hibited; Bates  et  al.  v.  Bank,  2  Ala.  407,  where  similar  section  in 
State  statute  creating  bank  was  construed;  Neils ville  Bank  v.  Tut- 
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hill,  4  Dak.  303,  30  N.  W.  156,  where  bank  was  organized  nnder  State 
laws,  the  court  holding  the  power  to  purchase  notes  follows  from 
the  power  to  discount;  Smith  v.  Exchange  Bank,  26  Ohio  St  151, 
holding,  "purchasing  and  discounting  paper  is  only  a  mode  of 
loaning  money."  Cited,  arguendo,  in  Pearson  y.  Railroad  Oo.,  62  N. 
H.  549,  13  Am.  St  Rep.  604. 

Banks  and  banking.—  Taking  Interest  in  advance  by  bankers, 
upon  loans,  in  course  of  ordinary  business,  is  not  usurious,  p.  354. 

The  following  cases  cite  and  apply  this  rule:  Bank  y.  Cook,  60 
Ark.  293,  294,  46  Am.  St  Rep.  174,  175,  80  S.  W.  37,  29  L.  R.  A.  765, 
and  McGill  v.  Ware,  4  Scam.  26,  27,  highest  legal  rate  of  Interest 
taken  in  advance;  also,  Vahlberg  v.  Keaton,  51  Ark.  541,  14  Am.  St 
Rep.  77.  11  S.  W.  879,  4  L.  R.  A.  464;  Haas  v.  Flint  8  Blackf.  67,  loan 
made  by  insurance  company;  English  v.  Smock,  34  Ind.  132,  where 
interest  to  be  taken  was  on  bonds  and  was  not  taken  by  bankers; 
Tholen  v.  Duffy,  7  Kan.  409,  where  rule  is  made  general  by  extend- 
ing privilege  to  others  than  bankers;  Newell  v.  National  Bank,  12 
Bush  (Ky.),  60;  Duncan  v.  Maryland  Sav.  Inst,  10  Gill  &  J.  311; 
Lyons  v.  State  Bank,  1  Stew.  469;  Bank  of  Utlca  v.  Wager,  2  Cow. 
767;  Stribbling  v.  Bank,  5  Rand.  144;  Grigsby  v.  Weaver,  5  Leigh, 
213.  Cited  generally  in  Planters'  Bank  v.  Snodgrass,  4  How.  (Miss.) 
627;  Bank  of  Geneva  v.  Howlett,  4  Wend.  332;  note.  Bank  of  New- 
port V.  Cook,  46  Am.  St  Rep.  189. 

Distinguished  in  Sessions  v.  Richmond,  1  R.  I.  305,  where  defend- 
ant agreed  to  forfeit  a  particular  sum  in  case  of  failure  to  pay 
another  principal  sum  at  a  given  time,  the  particular  sum  amount- 
ing to  more  than  legal  Interest  on  the  principal;  Carolina  Bank  v. 
Parrott  30  S.  C.  67,  8  S.  E.  201,  where,  in  absence  of  agreement 
interest  above  the  legal  rate  was  taken. 

Bank  discount  Is  the  deduction  made  by  bank  upon  its  loans 
of  money,  upon  negotiable  paper  or  other  evidences  of  debt  pay- 
able at  a  future  day,  which  are  transferred  to  the  bank,  p.  354. 

Cited  and  rule  adopted  in  Toungblood  v.  Birmingham  Co.,  95  Ala. 
523,  36  Am.  St  Rep.  246,  12  So.  579,  20  L.  R.  A.  60;  Phlla.,  etc.,  Co.  v. 
Towner,  13  Conn.  260;  Pape  v.  Capitol  Bank,  20  Kan.  447,  451,  27 
Am.  Rep.  186,  189;  Lazear  v.  National  Bank,  52  Md.  128;  Farmers 
&  Mechanics'  Bank  v.  Baldwin,  23  Minn.  205,  23  Am.  Rep.  687. 
Cited  generally  in  Salmon  Falls  Bank  y.  Leyser,  116  Mo.  70,  72, 
22  S.  W.  508.  509;  Niagara  Bank  v.  Baker,  15  Ohio  St  87;  Anderson 
V.  Cleburne,  4  Tex.  App.  255;  note,  Lazear  v.  Bank,  36  Am.  Rep. 
300;  National  Bank  v.  Johnson,  104  U.  S.  276,  26  L.  744;  Danforth 
V.  National  Bank,  48  Fed.  273,  3  U.  S.  App.  7,  17  L.  R.  A.  624. 

Bank  of  United  States.— Charter  of,  does  not  avoid  securities 
upon  which  usurious  interest  has  been  taken  by  way  of  discount* 
pp.  354,  355. 
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Cited  In  National  Bank  v.  Moore,  2  Bond,  180,  F.  C.  10,041,  where 
same  construction  was  adopted  as  to  a  usurious  contract  under 
national  banking  act;  also.  Darby  v.  Boatman's  Sav.  Inst,  6  Fed. 
Gas.  1182,  but  holding  contract  void  as  to  excess  interest  beyond 
legal  rate;  Wiley  ▼.  Starbuck,  44  Ind.  313,  where  national  bank  re* 
served  interest  at  higher  rate  than  allowed  by  State  statute;  Bandel 
T.  Isaac,  13  Md.  220,  where  same  construction  was  placed  on  a 
similar  clause  contained  in  Maryland  Constitution;  Farmers'  Bank 
V.  Harrison,  57  Mo.  510,  and  Farmers'  Bank  v.  Burchard,  33  Vt.  372, 
where  bank  was  organized  undei  State  statute  containing  restriction 
as  to  rate  of  interest.  Cited  in  McBroom  v.  Scottish  Investment  Co., 
153  U.  S.  325,  38  L.  732,  14  S.  Ct  855;  Stribbllng  v.  Bank,  5  Rand. 
141;  Lynchburg  Bank  v.  Scott,  91  Va.  657,  50  Am.  SL  Rep.  864,  22 
8.  E.  489,  29  L.  B.  A.  827. 

Distinguished  in  Hogan  v.  Hensley,  22  Ark.  414,  as  being  exception 
to  general  rule,  that  usurious  contract  Is  void,  and  is  a  privilege 
confined  to  bankers.  Questioned  in  Market  Bank  ▼.  Smith,  16  Fed. 
Cas.  758. 

Bank  of  United  States.— Acts  of,  in  violation  of  charter,  cannot  be 
attacked  in  collateral  proceedings,  p.  355. 

The  principal  case  is  cited  upon  this  point  and  the  holding  followed 
in  National  Bank  v.  Whitney,  103  U.  S.  103,  26  L.  444,  where  bank 
had  violated  prohibitory  clause  of  banking  law  in  regard  to  taking 
real  estate  securities  for  loans;  Union  Water  Co.  v.  Murphy  Co.,  22 
Cal.  630,  where  rule  is  extended  to  corporations  generally;  Neils- 
vllle  Bank  v.  Tuthill,  4  Dak.  307,  80  N.  W.  158,  where  it  was  claimed 
bank  had  acted  ultra  vires  in  the  purchase  of  notes;  Southern  Life 
Ins.  Co.  V.  Lanier,  5  Fla.  165,  53  Am.  Dec.  463,  where  attempt  was 
made  to  avoid  contract  on  ground  that  directors  of  corporation  had 
abused  corporate  powers;  Bond  v.  Central  Bank,  2  Ga.  113,  where 
bank,  in  making  contract,  had  disregarded  provisions  in  charter; 
Lazear  v.  National  Bank,  52  Md.  122,  36  Am.  Rep.  357,  where  de- 
fendant attempted  to  show  bank  had  violated  its  charter  in  dis- 
counting notes,  the  payment  of  which  defendant  had  guaranteed; 
Grand  Gulf  Bank  v.  Archer,  8  Smedes  &  M.  173,  181,  collectinjr 
authorities;  Haynes  v.  Covington,  13  Smedes  &  M.  411;  Union  Bank 
V.  Hunt,  7  Mo.  App.  51;  Wright  v.  Lee,  2  S.  Dak.  614,  51  N.  W.  711r 
where  parties  having  dealt  with  de  facto  directors  sought  to  attaclv 
the  validity  of  their  election.  Cited,  in  general  discussion,  in 
Philadelphia  Loan  Co.  v.  Towner,  13  Conn.  259;  Commercial  Banlc 
V.  Nolan,  7  How.  (Miss.)  528. 

Corporations.— Act  of  an  ofBcer,  done  In  ordinary  course  of  busi' 
ness,  actually  confided  to  such  officer,  is  prima  facie  evidence  that 
such  act  falls  within  scope  of  his  authority,  p.  357. 

Approved  and  followed  in  Stamford  Bank  v.  Ferris,  17  Conn.  270. 
where  cashier  transferred  bank's  securities  on  books  of  bank  to 
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blmself ;  Haynes  t.  Beckman,  6  La.  Ann.  225,  where  cashier  trans- 
ferred note  by  indorsement  without  express  authority  of  directors; 
Donnell  t.  Lewis  County  Bank,  80  Mo.  171,  where  cashier  borrowed 
money  for  bank;  Bank  v.  Haskell,  51  N.  H.  121,  12  Am.  Rep.  72, 
where  cashier  informed  surety  note  was  paid,  when,  in  fact  it  was 
not;  Commercial  Ins.  Co.  y.  Union  Ins.  Co.,  19  How.  323,  15  L.  638, 
where  president  of  company  was  held  out  as  having  power  to 
contract  for  insurance;  Ringling  v.  Kohn,  6  Mo.  App.  337,  where 
bank  cashier  borrowed  money  for  bank.  Cited,  arguendo,  in  Smith 
V.  Lawson,  18  W.  Va.  227,  41  Am.  Rep.  689.     - 

Distinguished  in  United  States  v.  Bank  of  Columbus,  21  How. 
363,  16  L.  133,  where  the  act  of  officer  was  not  one  that  fell  within 
his  ordinary  duties;  Farmers  &  Merchants'  Bank  t.  Smith,  77  Fed. 
135,  40  U.  S.  App.  690,  where  transactions  with  cashier  were  known 
to  be  outside  the  legitimate  sphere  of  his  operations;  Spyker  v. 
Spence,  8  Ala.  340,  where  acts  of  bank  president  were  ultra  vires. 

Corporations.— Banks,  and  other  commercial  corporations,  may 
bind  themselves  by  the  acts  of  their  authorized  officers  and  agents, 
"Without  the  corporation  seal,  p.  358. 

Cited  and  rule  applied  in  Bank  of  Metropolis  v.  Outtsohlick,  14 
Pet  27,  10  L.  339,  where  declaration  stated,  merely,  that  bank 
Agreed  to  certain  contract  by  its  officers;  Gottfried  v.  Miller,  104 
U.  S.  527,  20  L.  853,  where  seal  was  omitted  from  contract  of  as- 
fiignment;  Crowley  v.  Genesee  Co.,  55  Cal.  277,  where  an  admission 
that  one  who  made  contract  was  president  and  mauager  of  corpora- 
tion was  held  sufficient  evidence  of  his  authority;  Savlugs  Bank 
▼.  Davis,  8  Conn.  202,  203,  208,  where  bank,  by  mere  vote  of 
directors,  appointed  an  agent  and  authorized  him  to  convey  real 
estate  belonging  to  it;  City  of  Davenport  v.  Peoria  Ins.  Co.,  17 
Iowa,  283,  collecting  authorities  and  holding  insurance  company 
bound  by  its  agent;  Garrison  v.  Combs,  7  J.  J.  Marsh.  85,  22  Am. 
Dec.  121,  where  agent  of  corporation  assigned  note,  the  seal  of 
corporation  not  being  affixed  to  assignment;  Fitch  v.  Steam  Co., 
80  Me.  38,  12  Atl.  734,  where  mortgage  was  executed  by  agent; 
Baptist  Church  v.  Mulford,  8  N.  J.  L.  185,  where  action  of  assump- 
sit was  maintained  on  implied  contract;  Saxton  v.  Texas  Ry.  Co., 
4  N.  Mex.  203,  16  Pac.  854,  where  contracts  sealed  with  private 
seal  of  official,  made  for  benefit  of  corporation,  were  held  to  be 
simple  unsealed  contracts  of  corporation;  Bank  of  Genesee  v. 
Patchin  Bank,  19  N.  Y.  319,  where  indorsement  by  cashier  in  his 
official  capacity  of  bill  of  exchange  was  held  indorsement  of  bank; 
dissenting  opinion  in  Mulcahy  v.  Emigrant  Bank,  89  X.  Y.  435, 
where  bank  was  held  bound  by  acts  of  teller  exercised  in  perform- 
ance of  his  ordinary  powers;  Turnpike  Co.  v.  M'Carson,  1  Dev.  & 
B.  310,  where  corporation  appointed  manager  by  vote  of  directors; 
Bank  v.  Biviugsville,  10  Rich.  L.  101,  and  Bates  v.  Bank,  2  Mvl, 
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462,  where  appointment  of  agent  was  implied  from  acts  of  company. 
Cited  in  dissenting  opinion  of  Marshall,  C.  J.,  in  Bank  of  U.  S# 
▼.  Dandridge,  12  Wheat  102,  6  L.  566;  Planters'  Bank  ▼.  Sharp, 
6  How.  322,  12  L.  456,  in  general  discussion;  Everett  v.  United 
States,  6  Port  182,  30  Am.  Dec.  588;  dissenting  opinion.  Lay  v. 
Austin,  25  Fla.  941,  7  So.  144,  the  case  upholding  an  assignment  by 
corporate  officers  as  a  coriwrate  act;  Butts  v.  Outhbertson,  6  Ga. 
171,  holding  corporation  bound  by  note  executed  by  its  agent; 
Union  Bank  v.  lUdgely,  1  Harr.  &  6.  421,  holding  that  acceptance 
of  a  bond  by  a  corporation  need  not  be  express  or  under  seal  but 
might  be  implied;  Leavitt  v.  Oxford,  etc.,  R.  Co.,  3  Utah,  271,  1 
Pac.  358,  holding  corporation  may  be  bound  by  acts  of  some  of  it^ 
directors;  Waddill  v.  Sebree,  88  Va.  1016,  29  Am.  St  Bcp.  769,  14 
S.  E.  851,  discussing  agent's  power  generally;  Janesvllie  Bridge 
Co.  Y.  Stoughton,  1  Pinn.  672.  See  also  42  Am.  Rep.  311,  note,  50 
Am.  St  Rep.  153,  note,  on  this  subject.  Cited,  arguendo,  SaxtoD 
▼.  Texas  &  S.  F.  Ry.  Co.,  4  N.  Mex.  208,  16  Pac.  854,  holding  private 
seal  of  officer  of  corporation  affixed  to  contract  will  not  be  con' 
sidered  seal  of  corporation  so  that  the  contract  will  be  a  specialty. 
Distinguished  as  to  facts.  Crescent  City  Bank  y.  Carpenter,  26^ 
Ind.  114;  Getty  v.  Milling  Co.,  40  Kan.  284,  19  Pac.  619,  where  actff 
of  officers  were  outside  their  general  authority  and  resulted  in  no 
benefit  to  corporation;  Union  Bank  v.  Ridgely,  1  Harr.  &  G.  423, 
425,  Spykes  v.  Spence,  8  Ala.  339,  340,  where  acts  of  president  of 
banking  corporation  were  outside  his  expressed  or  implied  powers. 

Banks.— Cashier  is  executive  officer  of  bank,  through  whom  the 
whole  moneyed  operations  of  bank  are  conducted,  and  has  x^ower, 
in  absence  of  positive  restrictions,  to  apply  negotiable  funds  of 
bank  to  discharge  Its  debts  and  obligations,  p.  360. 

Cited  and  principle  applied  in  Everett  v.  United  States,  6  Port^ 
180,  30  Am.  Dec.  587,  where  cashier  transferred  securities  of  bankv 
Merchants'  Bank  v.  State  Bank,  10  Wall.  650,  19  L.  1020  (reversing 
8.  C,  3  Cliff  207,  F.  C.  9,449),  where  it  was  held  jury  might  infer, 
from  general  powers  of  cashier,  authority  to  pledge  bank's  credit 
by  certifying  a  check;  Carey  v.  Giles,  10  Ga.  27,  where  cashier 
had  made  transfer  of  securities,  after  board  of  directors  had  re* 
signed  and  presidency  had  been  assumed  by  a  person  who  wa» 
neither  officer  or  director;  Merchants'  Ins.  Co.  v.  Chanvla,  8  Rob. 
(La.)  51;  Kimball  v.  Cleveland,  4  Mich.  608;  Maxwell  v.  Planters' 
Bank,  10  Humph.  509,  where  cashier  indorsed  note  and  delivered 
it  to  another  bank  in  payment  of  debt;  Smith  t.  Lawson,  18  W.  Ya^ 
227,  41  Am.  Rep.  689,  collecting  authorities  and  holding  that  a 
bank  president  was  authorised  to  transfer  bank's  note;  U.  S.  Nat 
Bank  v.  First  Nat  Bank,  79  Fed,  299,  49  U.  S.  App.  72,  holding 
it  within  Implied  powers  of  bank  president  to  indorse  negotiable 
paper  passing  through  bank  in  ordinary  course  ef  business.    Citedr 
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Xenia  Bank  v.  Stewart,  114  U.  S.  29,  29  L.  103,  5  S.  Ct  848,  holding 
declarations  of  cashier  as  to  question  of  payment  admissible  against 
the  bank;  Stamford  v.  Benedict,  15  Conn.  445,  collecting  cases; 
Merchants*  Bank  v.  Bawls,  7  Ga.  190,  50  Am.  Dec.  396;  Mont- 
gomery y.  Commercial  Bank,  1  Smedes  &  M.  Oh.  645;  State  v.  Ck)m- 
merclal  Bank,  6  Smedes  &  M.  234,  45  Am.  Dec.  284,  as  to  authority 
of  cashier  of  bank  generally;  Morris  Canal  Co.  v.  Fisher,  9  N.  J. 
Eq.  680;  City  Bank  .v.  Perkins,  29  N.  Y.  569,  86  Am.  Dec.  338, 
affirming  the  rule;  First  Nat.  Bank  y.  Ocean  Bank,  60  N.  T.  292, 
19  Am.  Rep.  188,  where  authorities  are  collected;  Ridgway  v. 
Farmers*  Bank,  12  Serg.  &  R.  265,  14  Am.  Dec.  686,  approving  the 
rule;  Harrisburg  Bank  v.  Tyler,  3  Watts  &  Serg.  376,  discussing 
powers  of  cashier;  note,  36  Am.  Dee.  198.  Extended  note  on  *'  Power 
of  cashier  to  transfer  and  indorse  negotiable  paper,**  77  Am.  Dec. 
761,  762;  note,  12  Am.  Rep.  75. 

Distinguished  in  Daviess  Co.  Say.  Assn.  v.  Sailor,  63  Mo.  27, 
where  act  of  cashier,  in  discharging  surety  from  a  note,  was 
beyond  his  authority;  Savings  Bank  y.  Hughes,  62  Mo.  App.  581, 
where  there  was  an  instruction  implying  cashier  had  power  to 
discharge  surety  without  payment  of  note;  Leggett  v.  Jf.  J.  Mfg. 
Co.,  1  N.  J.  Eq.  553,  23  Am.  Dec.  734,  where  cashier  executed  mort- 
gage in  name  of  corporation;  Marshall  y.  Express  Co.,  7  Wis.  34, 
73  Am.  Dec.  395.  Disapproved  in  Lamb  y.  Cecil,  25  W.  Va.  294, 
where  cashier  assigned  discounted  notes  of  bank  to  depositor  in 
payment  of  his  deposits. 

Liquidation.— To  liquidate  a  balance  means  to  pay  it  p.  362. 

Cited  and  this  definition  adopted  in  Richmond  y.  Irons,  121  U. 
S.  61,  30  L.  875,  7  S.  Gt.  804;  Austin  v.  Tecumseh  Bank,  49  Neb.  418» 
59  Am.  St.  Rep.  546»  68  N.  W.  629,  35  L.  B.  A.  446. 

Agfency.— Subsequent  ratification  has  retrospective  effect,  and  is 
equivalent  to  a  prior  command,  where  it  does  not  prejudice  the 
rights  of  strangers,  p.  363. 

Approved  and  rule  applied  in  Everett  v.  United  States,  6  Port 
183,  30  Am.  Dec.  590,  where  acts  of  bank  officers  were  subsequently 
ratified  by  directors;  Supervisors  v.  Schenck,  5  Wall.  781,  18  L.  559, 
holding  that  a  municipal  corporation  had  ratified  by  its  acts;  John- 
son y.  Smith,  21  Conn.  636,  where  church  corporation  ratified  by 
adoption;  Stanton  v.  N.  Y.  &  Eastern  Ry.  Co.,  59  Conn.  285,  21  Am. 
St  Rep.  118,  22  Atl.  30i,  where  corporation  ratified  contract  made  for 
its  benefit  before  its  organization;  St  Croix  Co.  y.  Mittlestadt  43 
Minn.  94,  44  N.  W.  1080,  where  corporation  sought  to  avoid  trans- 
action after  ratification  thereof;  Rich  v.  State  Bank,  7  Neb.  209, 
29  Am.  Rep.  387,  where  corporation  ratified  an  unauthorized  act  of 
one  of  its  officials;  Davis  v.  School  District  44  N.  H.  407,  where 
school  district  ratified  acts  of  its  committee;  Bank  of  Northern 
Liberties    t.    Gresson,    12    &    &    B.    311,    where    bank    accepted 
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Becnrlty  offered  by  one  of  Its  officers,  although  directors  in  accept- 
ing had  not  followed  by-laws.  Cited  but  without  special  applica- 
tion of  the  rule  in  Pickering  v.  Lomax,  145  U.  S.  315,  36  L.  718»  12 
&,  Gt.  862;  In  re  Kansas  City  Stone  Co.,  9  Bank.  Reg.  80,  14  Fed. 
Oas.  130;  Union  Bank  y.  Ridgely,  1  Harr.  &  G.  415;  Dispatch  Line 
V.  Bellamy  Co.,  12  N.  H.  237,  37  Am.  Dec.  218. 

8  Wheat  865-370,  5  L.  637,  NICHOLAS  v.  ANDERSON. 

Virg^inia  act  respecting  land  grants  to  soldiers  construed. 

Cited  in  Richardson  y.  Richardson,  6  Ohio,  126,  25  Am.  Dec.  746, 
and  Pruseuz  v.  Welch,  20  Fed.  Cas.  26,  as  to  meaning  of  expression 
"beyond  sea,"  but  not  in  point 

8  Wheat  371^79.  5  L.  639,  THE  PITT. 
Nonintercourse  act  of  1818  construed. 
No  citations. 

8  Wheat  380-891,  5  L.  641    THE  MART  ANN. 

Admiralty  pleading.— A  libel  alleging  a  vessel  sailed  from  ports 
of  New  York  and  Perth  Amboy  without  the  captain  having  de- 
livered manifests  required  by  law,  is  defective,  since  tlie  manifest 
need  be  delivered  at  a  single  port  only,  p.  385. 

Admiralty  pleading.—  In  cases  of  seizure  for  breach  of  laws,  the 
libel  must  state  the  matters  relied  on  as  grounds  of  forfeiture,  and 
this  may  be  done  in  words  of  statute,  except  where  words  of 
statute  are  general,  embracing  a  whole  class  of  individual  subjects, 
p    389. 

Principle  applied  in  United  States  v.  Weed,  5  Wall.  69,  18  L.  533, 
holding  when  vessel  has  been  prosecuted  as  prize,  it  cannot  be  con- 
demned as  for  a  statutory  forfeiture;  United  States  v.  Huckabee, 
16  Wall.  431,  21  L.  4(33,  condemnation  and  confiscation  of  property 
of  Confederate  government;  dissenting  opinion,  United  States  v. 
Reese,  92  U.  S.  233,  23  L.  570,  as  to  charging  offense,  in  indictment, 
in  words  of  statute;  United  States  v.  Mann,  95  U.  S.  586,  24  L.  533, 
where  declaration,  in  suit  by  United  States  against  bank  cashier 
for  refusing  to  permit  revenue  collector  to  enter  bank  for  purpose 
of  examining  articles  subject  to  taxation,  was  held  bad,  because 
of  failure  to  allege  there  were  unstamped  paid  bank  checks  in 
custody  of  cashier;  Stettiners  v.  United  States,  5  Cr.  a  C.  580,  F. 
C.  13,387,  an  indictment  for  circulating  small  notes  as  currency 
should  aver  that  the  note  passed  was  "paper  currency;"  United 
States  ▼.  Spirits,  51  Fed.  423,  to  information  of  forfeiture  of  certain 
spirits,  imported  in  violation  of  laws  of  Importation;  State  v.  Miller, 
00  Yt  98,  12  AtL  528,  holding  whether  indictment  in  words  of 
statute  Is  sufBlcient  depends  on  whether  every  fact  necessary  to 
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constitnte  the  offense  Is  charged  or  necessarily  Implied  from 
language  used.  Cited  generally  in  United  States  v.  Arms  and 
Ammunition,  24  Fed.  Cas.  863,  as  authority  for  holding,  in  libels  of 
forfeiture  in  rem,  it  is  sufficient  to  describe  offense  and  manner 
of  its  commission  in  words  of  statute  creating;  United  States  v. 
Pond,  2  Curt  268,  P.  C.  16,067,  as  to  necessary  allegations  in  in- 
dictment for  opening  letter,  which  had  been  opened  in  post-office^ 
by  one  to  whom  it  wis  not  addressed. 

Admiralty  practice.— Where  pleadings  are  so  defective  that  no 
decree  can  be  founded  on  them,  and  case  appears  to  have  merits 
Supreme  Court  will  remand  cause  to  court  below  with  directions 
to  permit  amendments  and  further  proof,  p.  390. 

Cited  to  this  point  in  The  Martha,  Blatchf.  &  H.  166,  F.  0.  9,144, 
as  to  allowance  of  amendments  to  pleadings;  and  The  Samuel 
Marshall,  49  I'cd.  757,  where  libel  claiming  lien  under  general 
maritime  law    was  amended  so  as  to  assert  lien  under  state  law. 

Distinguished,  The  Mabey,  10  Wall.  420,  19  L.  963,  not  sufficient 
excuse  having  been  shown  for  not  taking  evidence  when  case  was 
before  lower  court. 

8  Wheat  391-397,  5  L.  644,  THE  SARAH,  S.  C,  on  second  appeal* 
1  Pet  594,  7  L.  258. 

Admiralty  Jurisdiction  of  District  Court  extends  to  all  cases  of 
seizure  made  on  waters  navigable  by  vessels  of  ten  tons  burden  or 
upwards,  p.  391. 

Approved  and  rule  applied  in  The  Wave,  Blatchf.  &  H.  240,  F. 
Ow  17,297,  holding  further,  rule  applies  although  water  lies  within 
body  of  a  State;  United  States  v.  Winohester,  99  U.  S.  374,  25  L. 
480,  but  seizures  made  on  land  are  without  its  admiralty  jurisdic- 
tion; Leland  v.  Ship  Medora,  2  Wood.  &  M.  109,  F.  C.  8,237,  does 
not  extend  to  revenue  seizures  on  land.  Cited  but  without  appli- 
cation of  the  rule  in  The  Eagle,  8  Wall.  26,  19  L.  370.  Reporter's 
note  to  The  Sarah  is  cited  on  the  subject  of  admiralty  jurisdiction 
in  Waring  v.  Clark,  6  How.  455,  483,  486,  12  L.  233,  246,  247. 

Admiralty.— In  cases  of  admiralty  jurisdiction  questions  of  fact 
are  determined  by  the  court,  p.  394. 

Rule  approved  and  adopted  in  The  Margaret,  9  Wheat  429,  6  L. 
127.    Approved  in  Ten  Cases  v.  United  States,  34  Fed.  10^ 

District  Court— Where  seizures  are  made  on  land,  United  States 
District  Court  proceeds  as  court  of  common  law,  and  must  submit 
questions  of  fact  to  jury,  p.  394. 

Rule  applied  in  Union  Ins.  Co.  v.  United  States,  6  Wall.  764, 
765,  766,  18  L.  881,  882,  and  United  States  v.  Athens  Armory,  2 
Abb.  (U.  S.)  138,  F.  C.  14,473,  affirming  decision,  same  case,  36  Gh. 
352,  proceedings  for  confiscation  and  forfeiture  of  real  property 
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niBed  for  iDsnrrectlonary  purposes;  Confiscation  Gases,  7  Wall.  462, 
19  L.  199,  affirming  the  rule;  Ganiliart  v.  United  States,  16  Wall. 
165,  21  L.  276,  where  striking  out  of  answer  denying  facts  in  in- 
formation for  breach  of  revenue  laws,  and  rendering  judgment 
thereon,  was  held  error;  United  States  v.  Distillery,  6  Biss.  490, 
F.  O.  14,966;  United  States  v.  W^hlsky,  1  Bond,  590,  F.  C.  15.938, 
proceedings  in  rem  for  violation  of  internal  revenue  law;  Iteynolds 
y.  Steamboat,  10  Minn.  249,  250,  not  all  proceedings  in  rem  are  pro- 
ceedings  in  admiralty.  Cited  generally  in  Ex  parte  Graham,  10 
Wall.  543,  19  L.  982,  holding  proceedings  for  confiscation  of  real 
property  used  for  insurrectionary  purposes  are  not  proceedings  in 
admiralty,  although  they  conform  as  near  as  may  be  to  such  pro- 
ceedings. Cited  but  not  specially  applied  in  United  States  v. 
Woolen  Cloth,  1  Paine,  437,  F.  O.  15,150,  and  in  dissenting  opinion, 
Confiscation  Cases,  20  Wall.  113,  22  L.  325. 

Appeal  and  error.— Where  the  District  Court  has  proceeded 
without  Jurisdiction,  the  Supreme  Court  In  reversing  Its  decision 
may  remand  the  cause  with  direction  for  amendment,  p.  395. 

Cited  in  Stickney  v.  Wilt,  23  Wall.  164.  23  Is.  54,  IT  Bank.  Reg:. 
107,  dissenting  opinion,  and  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co., 
98  U.  S.  376,  25  L.  204,  as  an  inslance,  holding  further,  p.  379,  25 
L.  205,  fact  that  subordinate  court  was  without  jurisdiction  does 
not  prevent  Supreme  Court  from  assuming  jurisdiction  for  pur- 
pose of  reversing  judgment  or  decree  rendered. 

Miscellaneous.—  Cited  in  Coffey  v.  United  States,  116  U.  S.  435,  29 

L.  684,  6  S.  Ct.  436;  S.  C,  on  rehearing,  117  U.  S.  234,  29  L.  891,  6  S. 

Ot  717,  and  United  States  v.  Spirits,  28  Fed.  Cas.  122,  as  authority 

'for  holding  general  rules  of  pleading  in  regard  to  admiralty  suits  in 

rem  apply  to  a  suit  in  rem  for  a  forfeiture. 

8  Wheat  398-406,  5  L.  645,  THE  FRANCES  AND  ELIZA. 

Voninterconrse  act  of  1818  construed,  and  touching  at  British 
port  from  necessity  held  not  a  violation  of. 

No  citations. 

8  Wheat.  407-421,  5  L.  407,  THE  LUMINARY. 

Admiralty.—  In  an  instance  or  revenue  case,  by  a  prima  facie 
case  made  out  on  part  of  prosecutor,  the  onus  probandi  is  thrown 
on  the  claimant  to  explain  the  difficulties  of  the  case,  p.  411. 

Cited  and  rule  adopted  in  United  States  v.  Three  Thousand  Eight 
Hundred  Boxes,  8  Sawy.  134;  S.  0.,  12  Fed.  404,  where  claimant 
having  failed  to  explain  difficulties  of  case,  condemnation  followed 
from  defects  of  testimony;  The  Governor  Cushman,  1  Abb.  (U.  S.) 
18;  S.  C,  1  Biss.  493,  F.  0.  5,646,  but  accidents  may  be  explained; 
United  States  v.  Matches,  2  Biss.  49,  F.  C.  16,559,  where  cases  of 
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matches  were  landed  without  consent  of  port  collector;  United 
States  V.  Twenty-five  Cases,  Crabbe,  396,  F.  C.  16,563,  burden  of 
proof  is  thrown  on  claimants,  when  court  is  satisfied  there  was 
probable  cause  for  the  proceedings;  The  Fldelitcr,  Deady,  644,  F.  C. 
4.756,  and  Ten  Hogsheads  of  Rum.  1  Gall.  191,  F.  C.  13,830,  rule 
applies  in  proceedings  in  rem;  Lincoln  v.  Smith,  27  Vt.  358,  applying 
principle  to  a  State  case  under  statute  prohibiting  traflic  in  intox- 
icating liquor.  Cited,  without  special  application  of  the  rule, 
Ignited  States  v.  Tobacco,  6  Ben.  89,  F.  C.  16,106.  Cited  in  State 
V.  Cunningham,  25  Conn.  203,  as  an  instance  where  greater  effect 
was  given  to  evidence  tlian  it  possessed  at  common  law. 

Distinguished,  United  States  v.  Thirty-one  Boxes,  28  Fed.  Cas.  60, 
where  a  prima  facie  case  was  not  established. 

Miscellaneous.—  Cited  in  Glennon  v.  Brltton,  155  111.  245,  40  N.  B. 
598,  as  an  instance  where  goods  were  seized,  condemned  and  de- 
stroyed without  service  of  process  on  owner. 

8  Wheat.  421-403,  5  L.  651,  WORMLEY  v.  WORMLEY. 

Trusts.— Trustee  cannot  purchase,  or  acquire  by  exchange,  the 
trust  property,  p.  441. 

Cited  and  principle  applied  in  Michoud  v.  Glrod,  4  How.  555,  11 
L.  1099,  where  executors  became  purchasers  of  property  of  their 
testator;  Tufts  v.  Tufts,  3  Wood.  &  M.  489,  491,  F.  C.  14,233,  a 
contract  between  an  executrix  and  an  expected  purchaser,   such 
purchaser  being  a  relative,  whereby  it  was  agreed  purchaser  woald 
hold  for  executrix  under  certain  conditions,  is  voidable;  Imboden  v. 
Hunter,  23  Arlt.  624,  79  Am.  Dec.  117,  holding  mortgagee,  with  power 
of  sale,  cannot  purchase  for  his  own  benefit;  White  v.  Ward,  26  Ark. 
447,  where  rule  was  applied  to  acts  of  agent;  Culberhouse  v.  Shirey, 
42  Arlc.  28,  applying  rule  to  purchase  of  trust  property  by  guardian 
and  administrator;  Golson   v.   Dunlap,   73  Cal.   159,   14   Pac.  577, 
purchase  of  testator's  property  by  executor,  where  executor  did  not 
deal  directly  with  cestui  que  trust;  McCrory  v.  Foster,  1  Iowa,  276, 
and  if  any  profit  accrues  from  such  purchase  it  shall  go  to  cestui 
que  trust;  MacGregor  v.  Gardner,  14  Iowa,  337,  conveyance  by  agent 
for  purpose  of  acquiring  title  himself  may  be  treated  as  fraudulent 
and  void;  Sypher  v.  McHenry,  18  Iowa,  235,  and  question  whether 
bargain  was  advantageous  to  trustee  is  immaterial;  Pratt  v.  Thorn- 
ton, 28  Me.  363,  48  Am.  Dec.  497,  a  similar  case;  Fisher  v.  Concord 
R.   R.  Co.,  50  N.  H.  205,  applying  principle  where  agent  loaned 
princlpars  money  to  himself;  Hawley  v.  Cramer,  4  Cow.  734,  and 
fact  that  transaction  was  fair  and  honest  is  of  no  effect;  Clarice  v. 
Deveaux,  1  S.  C.  185,  where  trustee  retained  trust  property  as  his 
own,  and  turned  over  to  his  successor  Confederate  notes  which  were 
represented  as  being  equivalent  to  trust  property;  Armstrong  v. 
Campbell,  8  Yerg.  236,  where  trustee  conveyed  trust  property  to 
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company  of  which  he  was  a  member;  Hendee  v.  Cleaveland,  54  Vfe- 
149,  holding  guardian  cannot  sell  his  own  property  to  bis  ward. 
Cited,  arguendo,  In  Piatt  v.  Oliver,  2  McLean.  314,  F.  0.  11,115. 

Tnuits.— Whenever  an  Interval  must  or  may  properly  elapse  be- 
tween sale  and  application  of  purchase  money  by  trustee,  the  pur- 
chaser shall  not  be  bound  to  look  to  the  application  of  the  purchase 
money,  p.  443. 

Cited  and  rule  applied  in  Woodwine  v.  Woodrum,  19  W.  Va.  74, 
where  deed  of  trust  authorized  trustee  to  sell  at  his  discretion  for 
cash,  and  from  nature  of  facts  money  could  not  be  applied  for  some 
time.    See  note,  19  Am.  St  Rep.  282. 

Truats.— Whenever  trustee  is  invested  with  discretion  in  dis- 
position of  trust  fund,  those  who  have  confided  should  suffer  rather 
than  one  who  has  purchased  under  apparently  authorized  act, 
p.  443. 

Cited  and  applied  in  Sims  v.  Lively,  14  B.  Mon.  449,  where  pur- 
chaser had  no  means  of  knowing  what  proportion  of  devise,  his 
purchase  being  part  of,  was  necessary  to  carry  out  testator  s  inten- 
tion; Keister  v.  Scott,  61  Md.  509,  holding,  where  trustee  was 
empowered  to  sell  property  in  one  city  and  was  required  to  invest 
proceeds  in  property  in  another,  at  great  distance  from  first,  pur- 
chaser is  not  bound  to  see  to  application  of  money;  Zucker  v. 
Karpeles,  88  Mich.  430,  50  N.  W.  377,  where  vendor  Intrusted  vendee 
with  title  to  goods,  who  mortgaged  them  to  Innocent  party;  Coonrod 
v.  Coonrod,  6  Ohio,  116,  where  devise  of  real  and  personal  property 
was  made  subject  to  bequest  of  $1,000,  to  be  Invested  in  land  at  such 
place  as  devisee  might  designate.  Cited,  arguendo,  Garesche  v. 
Levering  Co.,  48  S.  W.  655;  Norman  v.  Towne,  130  Mass.  53;  Haydel 
V.  Huick,  5  Mo.  App.  275;  Hughes  v.  Tabb,  78  Va.  325;  note,  19  Am. 
St  Rep.  283. 

Trusts.— Whenever  the  purchaser  of  trust  property  Is  affected 
with  notice  of  the  facts  which,  in  law,  constitute  the  breach  of 
trust,  the  sale  is  void  as  to  him,  p.  447. 

Cited  and  principle  applied  in  Gardner  v.  Gardner,  3  Mason,  221, 
P.  C.  5,227,  to  case  of  purchaser  from  devisee  of  lands  charged 
with  debts  of  devisor;  Swift  v.  Castle,  23  III.  151,  where  creditors  of 
husband  took  mortgage  on  property  conveyed  to  trustee  for  wife's 
benefit;  Nlcholls  v.  Peak,  12  N.  J.  Eq.  73,  where  property  was  sold 
not  for  purpose  of  executing  trust;  Card  well  v.  Cheatham,  2  Head, 
20,  22,  where  property  held  In  trust  for  sole  and  separate  use  of 
wife  was  sold,  and  proceeds  were  not  Invested  or  held  under  same 
conditions;  Lamar  v.  Hale,  79  Va.  158,  where  purchase  was  from 
trustee  with  knowledge  that  trustee  was  selling  trust  property  as 
his  own. 
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Xqulty.— Bona  fide  purchaser,  without  notice,  to  be  entitled  to 
protection  must  be  so  not  only  at  time  of  the  contract  of  con- 
veyance, but  until  purchase  money  is  actually  paid,  p.  449. 

Case  cited  and  rule  applied  in  Fowler  v.  Merrill,  11  How.  305,  13 
L.  744,  where  purchaser  at  execution  sale  had  notice,  prior  to  pay- 
ment of  purchase  price,  that  property  purchased  was  mortgaged; 
Lytle  V.  Lansing,  147  U.  S.  70,  37  L.  84,  13  S.  Ct  259,  case  of  pur- 
chase of  negotiable  municipal  bonds;  Wood  v.  Mann,  1  Sumn.  511, 
F.  O.  17,951,  holding  a  plea  that  part  of  purchase  money  had  been 
paid  and  balance  was  secured  by  mortgage,  Is  bad;  Merrill  y.  Daw- 
son, Hemp.  599,  F.  C.  9,469,  holding  averment  that  purchase  money 
was  paid  before  notice  of  fraud  is  absolutely  necessary,  and  same 
case,  p.  618,  till  the  actual  payment  buyer  is  not  injured;  Wells  ^. 
Morrow,  38  Ala.  128,  Is  to  same  effect;  Byers  v.  Fowler,  12  Ark.  286, 
54  Am.  Dec.  288,  and  Perkins  v.  Swank,  43  Miss.  358,  holding  an- 
swer of  party  claiming  to  be  such  innocent  purchaser  must  state  all 
facts  necessary  to  show  he  is  entitied  to  rights  of  innocent  pur- 
chaser; Mackey  v.  Bowles,  98  Ga.  733,  25  S.  B.  835,  where  person 
purchased  of  administrator  land  which  latter  sold  defrauding 
heirs;  Slllyman  v.  King,  36  Iowa,  214,  and  onus  is  on  purchaser  to 
show  purchase  was  made  In  good  faith;  Kltterldge  v.  Chapman, 
36  Iowa,  351,  and  the  execution  of  a  bond  which  has  not  been 
negotiated  Is  not  an  equivalent  payment;  Hoffman  Goal  Co.  v. 
Cumberland  Co.,  16  Md.  479;  Halsa  v.  Halsa,  8  Mo.  309,  case  of  a 
purchaser  with  notice  from  purchaser  without  notice  under  circum- 
stances indicating  fraud;  Paul  v.  Fulton,  25  Mo.  164,  where  pur- 
chaser had  not  paid  more  than  half  of  purchase  money  when  suit 
was  brought;  Bishop  v.  Schneider,  46  Mo.  482,  2  Am.  Rep.  640, 
allegations  did  not  show  purchase  money  had  been  fully  paid; 
Arnholt  v.  Hartwlg,  73  Mo.  488,  where  purchaser  gives  his  check  for 
purchase  money  and  orders  it  paid,  after  notice  of  creditor's  claims, 
he  is  not  a  bona  fide  purchaser;  Dougherty  v.  Cooper,  77  Mo.  532, 
part  of  purchase  money  had  been  paid  when  fraud  was  discovered; 
Greenlee  v.  Marquis,  49  Mo.  App.  294,  where  notes  had  been  glveir 
for  purchase  money,  but  they  had  not  been  negotiated  by  vendor 
at  time  fraud  was  discovered;  People  v.  O.  B.  Co.,  92  N.  Y.  103, 
purchaser  was  aware  of  facts  before  delivery  of  deed  or  payment 
of  purchase  money.  Approved  in  Boone  v.  Chiles,  10  Pet  212,  9  L. 
400.  Cited,  arguendo.  Cox  Shoe  Co.  v.  Adams,  105  Iowa,  409,  75 
N.  W.  318,  and  Jordan  v.  Pollock,  14  Ga.  160,  suggesting  part 
payment  of  consideration  is  sufllcient  Cited  generally,  Wells-Fargo 
Co.  V.  Smith,  2  Utah,  52,  as  to  meaning  of  term  "bona  fide  pur- 
chaser;" Wlnans  v.  Winans,  22  W.  Va.  692,  holding  purchaser  is 
liable  for  any  part  of  purchase  money  paid  by  him  after  notice  of 
facts  affecting  validity  of  his  titie.    See  note,  11  Am.  Dec.  403. 

Distinguished  in  Dufphey  v.  Frenaye,  5  Stew.  &  P.  242,  where 
part  of  purchase  price  was  paid  before  notice  of  fraud,  holding 
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chancery  will  protect  purchaser  to  that  extent;  Hoult  v.  Donahue, 
21  W.  Ya.  300,  holding,  where  one  has  become  bona  fide  purchaser 
of  equitable  title,  subsequent  notice  will  not  prevent  him  from 
■ecoring  what  has  been  purchased. 

Impro-vementa  made  on  trust  property  by  purchaser  thereof,  be- 
come  a  charge  on  the  property,  p.  450. 

Cited  and  followed  in  McPhee  y.  Guthrie,  61  Ga.  83,  where  pur- 
chase was  made  in  good  faith  and  without  notice  of  fraud. 

Supreme  Court  will  not  permit  its  Jurisdiction  to  be  affected  by 
the  Joinder  or  nonjoinder  of  mere  formal  parties,  p.  451. 

Cited  and  rule  applied  in  Carneal  y.  Banks,  10  Wheat.  188,  6  L. 
299,  where  objection  to  court's  Jurisdiction  came  from  mere  formal 
parties;  Wood  v.  Davis,  18  How.  469,  15  L.  461,  where  attempt 
was  made  to  oust  court  of  Jurisdiction  by  Joining  agents  of  real 
parties  in  interest;  Sewing  Machine  Cases,  18  Wall.  586,  21  L.  922, 
right  of  real  defendant  to  remove  cause  to  Federal  court  cannot  be 
affected  by  Joining  with  him  mere  nominal  party;  Wilson  v.  Oswego, 
151  U.  S.  64,  38  L.  74,  14  S.  Ct.  262,  affirming  right  to  remove 
cause  to  Federal  court  where  real  parties  defendant  were  not 
citizens  of  same  State  as  plaintiff;  to  same  effect.  Pond  v.  Sibley, 
19  Blackf.  197,  7  Fed.  135,  holding  officers  of  corporation  are  mere 
formal  parties;  Society  v.  Hartland,  2  Paine,  543,  F.  O.  13,155, 
holding,  where  one  is  interested  in  subject-matter  only,  but  nothing 
is  asked  of  him,  and  his  rights  are  not  put  in  issue,  it  is  not 
necessary  to  make  him  a  party;  Sands  v.  Smith,  1  Dill.  294;  S.  C, 
1  Abb.  (U.  S.)  372,  F.  O.  12,305;  Hatch  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
6  Blatcbf.  116,  F.  0.  6,204,  where  plaintiff  Joined  citizens  of  his  own 
State  as  nominal  defendants  with  foreign  corporation,  real  defend- 
ant; Harrison  v.  Urann,  1  Story,  66,  F.  C.  6,146,  holding,  whenever 
court  can  divide  the  merits  of  a  case'  as  between  the  parties  prop- 
erly before  it,  it  will  dispense  with  the  Joinder  of  those  persons 
whose  citizenship,  if  they  were  made  parties,  would  oust  the  Juris- 
diction of  the  court;  Mason  v.  Crosby,  1  Wood.  &  M.  361,  F.  C. 
9,234,  where  suit  was  maintained  against  parties  to  conveyance, 
although  all  interested  in  equity  in  land  were  not  Joined  as 
respondents;  Ruckman  v.  Ruckman,  1  Fed.  590,  holding,  in  suit  to 
determine  ownership  of  bond  and  mortgage,  mortgagor  is  formal 
party;  Sioux  City  Ry.  Co.  v.  Chicago  Ry.  Co.,  27  Fed.  772,  holding 
sheriir  and  other  officials  named  in  bill,  having  no  real  interest  in 
subject  of  controversy,  are  nominal  parties  within  rule;  Holly 
Mfg.  Co.  y.  Chester  Water  Co.,  48  Fed.  891  (affirmed,  53  Fed.  26, 
3  U.  S.  App.  264),  as  to  assignors  being  nominal  parties;  Carver  v. 
Trust  Co.,  73  Fed.  12,  holding,  in  suit  to  impeach  for  fraud  a  decree 
of  a  State  Supreme  Court,  a  defendant  who  was  not  a  party  to  that 
decree,  because  he  had  been  dropped  from  the  case,  as  having  no  in- 
terest in  it,  before  It  reached  Supreme  Court,  is  a  mere  formal  party; 
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Gordon  v.  SImouton,  10  Fla.  196,  holding  Joinder  of  Improper  parties 
cannot  aCPect  jurisdiction  of  court  as  to  parties  properly  before  It. 
Cited  approvingly  in  Taylor  v.  Holmes,  14  Fed.  514.  Cited  without 
special  application  of  the  rule  in  Shields  v.  Barrow.  17  How.  140,  15 
L.  160;  Smith  v.  Rines,  2  Sumn.  350,  F.  C.  13,100;  Bunnel  v.  Stoddard, 
4  Fed.  Cas.  682.  Approved,  but  no  application,  Ferlot  v.  Davis,  2 
Wood.  &  M.  232,  233,  F.  C.  6,404;  Connolly  v.  Wells,  33  Fed.  208. 
Explained,  Wood  v.  Mann,  1  Sumn.  583,  F.  C.  17,952.  Cited  in  Field 
V.  Lownsdale,  Deady,  291,  F.  C.  4,709;  Calderwood  v.  Braly,  28  Cal. 
99;  Cook  v.  Bank,  52  N.  Y.  113,  11  Am.  Rep.  678,  as  an  exception  to 
general  rule  that  all  defendants  must  be  entitled  to  sue  in  Federal 
courts  in  order  to  permit  removal  of  cause;  Bonaparte  v.  Camden 
Ry.  Co.,  1  Bald.  217,  F.  C.  1,617.  Cited  generally  in  Woolridge  v. 
McKonna,  8  Fed.  668.  and  Voss  v.  Neineber,  68  Fed.  948.  holding,  in 
suit  by  infant,  jurisdiction  depends  on  citizenship  of  infant  and  not 
on  that  of  next  friend.  Cited,  arguendo,  as  to  criterion  for  determin- 
ing who  is  formal  party,  James  v.  Thurston,  6  R.  I.  431;  Hurst  v. 
Coe,  30  W.  Va.  169,  3  S.  E.  570.    See  note,  12  Am.  Rep.  551. 

Distinguished,  dissenting  opinion,  Florida  v.  Georgia,  17  How.  508. 
15  L.  200,  where  parties  were  necessaiy;  Kirkpa trick  v.  White,  4 
Wash.  599,  F.  C.  7,850,  holding  a  member  of  corporation  is  a  real 
party  in  Interest  when  corporation  is  sued,  and  not  a  formal  party; 
Ward  V.  Arredondo,  1  Paine,  412,  413,  F.  C.  17,148,  holding  the 
holder  of  a  deed  who  is  joined  with  grantor  in  suit  to  compel  execu- 
tion and  delivery,  is  not  a  mere  nominal  party;  Foss  v.  Bank,  1 
McCrary,  477;  S.  C,  3  Fed.  187,  trustees,  when  in  fact  interested  in 
litigation,  are  not  formal  parties;  to  same  effect,  Goodnow  v.  Litch- 
field, 4  McCrary,  216;  S.  C,  47  Fed.  753,  where  assignee  of  alien  was 
held  to  be  trustee. 

Miscellaneous.—  Cited  in  Fields  v.  Lamb,  Deady,  431,  F.  C.  4.775, 
as  to  reason  for  statute  of  1866,  relating  to  removal  of  causes; 
Governor  v.  Ball,  Hemp.  545,  F.  C.  530,  not  in  point.  Cited  as 
authority  for  holding  principal  is  responsible  for  consequences  of 
acts  of  agent,  Piatt  v.  Oliver,  2  McLean,  317,  F.  C.  11,115.  Cited  in 
Bound  V.  Railway  Co.,  50  Fed.  854,  as  to  power  of  courts  of  equity 
to  review  the  use  of  discretion  given  trustees;  Moody  v.  Bibb,  50 
Ala.  248,  as  to  how  person  may  make  himself  trustee  in  invltum. 
Cited,  Perea  v.  Harrison,  7  N.  Mex.  676,  41  Pac.  531,  application 
not  clear. 

8  Wheat.  404-405.  5  L.  662,  SOCIETY  FOR  THE  PROPAGATION 
OF  THE  GOSPEL  v.  NEW  HAVEN. 

Corporations.— A  corporation  endowed  solely  by  private  bene- 
factions is  a  private  eleemosynary  corporation,  although  created 
by  charter  from  government,  p.  480. 

Cited  and  principle  applied  in  an  academy  which  derived  part 
of  its  support  from  the  government,  Cleveland  v.  Stewart,  3  Ga. 
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287,  and  in  Regents  v.  Williams,  9  Gill   &  J.  402,  403,  31  Am.  Dec. 
90,  92,  applying  rule  to  a  university. 

Gonstitutional  law.— The  capacity  of  private  individuals,  or  cor- 
porations created  by  the  croTC^n  to  hold  lands  or  other  property  in 
this  country,  was  not  affected  by  the  Revolution,  p.  481. 

Cited  and  affirmed  in  Society  v.  Pawlet,  4  Pet.  502,  7  L.  935,  In 
construction  of  State  statute  which  assumed  Revolution  had  di- 
vested foreign  corporation  of  its  property. 

Corporations.—  Courts  of  one  State  have  no  jurisdiction  to  ad- 
judge a  forfeiture  of  a  foreign  corporation's  franchises,  p.  483. 

Cited  and  principle  applied  in  Exporting  Co.  v.  Locl^e,  50  Ala. 
335,  where  such  an  adjudication  was  sought  See  note,  8  Am.  St. 
Rep.   190. 

Treaties.— Where  the  terms  of  a  treaty  are  general,  courts  will 
not,  by  construction,  mai^e  exceptions  thereto,  p.  490. 

Principle  applied  to  construction  of  Constitution,  Rhode  Island 
v.  Massachusetts,  12  Pet  722,  9  L.  1260,  holding  where  no  exception 
is  made  in  terms  to  grants  of  power  to  United  States,  or  to  re- 
strictions on  States,  none  will  be  made  by  implication  or  cud- 
struction. 

Corporations  are  persons  within  section  6,  treaty  of  peace  of  1783, 
with  Great  Britain,  which  provides  "no  future  confiscations  shall 
be  made  from  any  person  by  reason  of  part  he  may  have  taken  in 
present  war,"  p.  491. 

Cited  approvingly  as  an  instance  where  corporation  was  consid- 
ered a  person,  McKinley  v.  Wheeler,  130  TJ.  S.  636,  32  L.  1050, 
9  S.  Ct  640,  holding  corporation  may  locate  mining  claims;  Railroad 
Tax  Cases,  8  Sawy.  265,  283,  13  Fed.  744,  758,  holding  corporations 
are  persons  within  meaning  of  fourteenth  amendment  to  Constitu- 
tion; to  same  effect  is  Santa  Clara  Railroad  Tax  Case,  9  Sawy.  194,. 
18  Fed.  404.  Cited,  arguendo.  Brown  v.  Sprague,  5  Den.  549,  as  to- 
effect  of  treaty  of  1783  on  rights  of  aliens.  Cited  generally,  MagiU 
V.  Brown,  16  Fed.  Cas.  419,  as  an  instance  where  corporation  was 
considered  an  individual. 

Constitutional  law.— Statute  of  Vermont,  attempting  to  divest 
foreign  corporation  of  property,  held  void  as  contrary  to  treaty  of 
1783  with  Great  Britain,  p.  492. 

Cited  in  Pearsall  v.  Railway  Co.,  161  U.  S.  662,  40  L.  84.S.  16  S.  Ct. 
708,  in  reviewing  Dartmouth  College  doctrine,  as  authority  for 
holding  legislation  destructive  of  rights  acquired  by  corporate 
charter  is  void.  Cited  generally  in  Wilder  v.  Lumpl^iu,  4  Ga.  219,  as 
to  retrospective  laws  divesting  acquired  rights;  also  to  same  effect, 
Loveren  v.  Lamprey,  22  N.  H.  445,  note,  5  Am.  St  Rep.  805. 
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CoxiBtitntioxial  law.— The  termination  of  a  treaty  cannot  divest 
rights  of  property  already  vested  under  It  p.  493. 

Rule  cited  and  applied  In  Fiott  v.  Commonwealth,  12  Gratt  577, 
where  subject  of  Great  Britain  acquired  title  to  land  in  Virginia 
prior  to  1812.  Cited  generally  as  to  right  of  legislature  to  deprive 
citizen  of  vested  rights  in  property;  Dockery  y.  McDowell,  40  Ala. 
481,  484;  People  v.  Gerke,  5  Cal.  382,  as  to  rights  of  aliens  under 
treaties;  also  in  dissenting  opinion,  Eakin  v.  Raub,  12  S.  &  R.  364. 

Distinguished  in  Chinese  Exclusion  Case,  130  U.  S.  610,  32  L.  1077, 
0  S.  Ct  631,  holding  no  rights  can  be  acquired  under  a  continued 
suspense  of  a  governmental  power. 

Treaties  do  not  become  extinguished  ipso  facto  by  war  between 
the  two  government^  p.  494. 

Cited,  arguendo,  in  Pollard's  Heirs  v.  Kibbe,  14  Pet  413,  10  L.  519, 
npplicatioa  not  clear. 

Miscellaneous.—  Cited  in  Bridge  Co.  v.  Dix,  6  How.  542,  12  L.  549, 
but  not  in  point;  People  v.  Society,  1  Paine,  656,  F.  O.  16,919,  as  to 
right  of  State  to  declare  forfeiture  of  franchise  or  charter  for 
mere  nonuser;  Binney's  Case,  2  Bland  Ch.  147,  as  to  right  of 
foreign  corporation  to  sue  in  State  courts;  State  v.  Merchants*  Ins. 
Co.,  8  Humph.  252,  as  to  proceedings  for  forfeiture  of  charter. 

8  Wheat  495-542,  5  L.  670,  DALY  v.  JAMES. 

Courts.— Upon  questions  of  much  doubt  the  Supreme  Court  will 
acquiesce  in  adjudications  of  State  courts  where  they  apply,  p.  535. 

Cited  and  rule  adopted  in  Jackson  v.  Chew,  12  Wheat.  168,  6  h. 
589,  as  to  construction  of  statute  relating  to  local  law  of  real 
property;  Derby  v.  Jacques,  1  Cliff.  438,  F.  C.  3,817,  as  to  decisions 
affecting  titles. 

Wills.— Where  power  of  sale  is  given  In  will,  the  power  can  be 
exercised  only  in  the  precise  manner  indicated,  p.  535. 

Cited  in  Waldron  v.  Chasteuey,  2  Blatchf.  67,  F.  C.  17.058»  where, 
under  facts,  executor's  acts  were  held  to  conform  to  his  powers; 
De  Vaughn  v.  McLeroy,  82  Ga.  697,  10  S.  B.  213,  in  constmction  of 
powers  of  executor  the  intention  of  the  donor  of  the  power 
governs.  Cited  in  dissenting  opinion.  Morrow  v.  Brenlzer,  2 
Rawle,  193,  application  not  clear. 

Modified  in  liidwell  v.  Brummagim,  32  Cal.  444,  holding,  where 
testator  in  his  will  directs  executor  to  sell  real  estate  within  one 
year,  the  power  to  sell  is  not  limited  to  one  year  unless  there  be 
express  words  in  will  to  show  such  was  the  intent  of  testator. 

Miscellaneous.— Cited  in  Gast  v.  Porter,  13  Pa.  St  536,  as  to 
powers  of  executor. 
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8  Wheat  643-605,  5  L.  681,  JOHNSON  v.  McINTOSH. 

Land  titles.—  Discovery  of  lands  in  America  gave  title  to  the  gov- 
ernment by  whose  subjects  or  by  whose  authority  it  was  made, 
against  all  other  European  governments,  which  title  might  be 
consummated  by  possession,  p.  573. 

Principle  cited  with  approval  in  Shively  v.  Bowlby,  152  U.  S.  60, 
88  li.  350,  14  S.  Ct  567,  as  to  discoveries  and  settlements  made  by 
citizens  of  United  States  in  Oregon;  also,  Case  v.  Loftus,  14  Sawy. 
217,  30  Fed.  733,  5  L.  R.  A.  688,  and  n.;  Stockton  v.  Williams,  1  Doug. 
<Mich.)  560,  to  the  discoverers  belong  the  exclusive  right  to  pur- 
chase from  the  natives;  Montgomery  v.  Ives,  13  S.  &  M.  173,  under 
this  rule  the  discoveries  of  the  Cabots  gave  the  English  their  origi- 
nal titles  in  this  country.  Cited  in  Worcester  v.  Georgia,  6  Pet. 
544,  8  L.  495,  but  this  rule  does  not  affect  the  rights  of  those  al- 
ready in  possession.  Cited,  arguendo,  Holden  v.  Joy,  17  WaJl.  243, 
21  L.  534.  Cited  in  Caldwell  v.  State,  1  Stew.  &  P.  380,  as  ^n- 
talning  an  exhaustive  discussion  of  general  subject 

Indians.— While  the  European  nations  re[u>ected  the  rights  of 
native  Indians  as  occupants,  they  asserted  the  ultimate  dominion 
over  and  title  in  the  territory  to  be  in  themselves,  p.  574. 

Cited  and  rule  approved  in  dissenting  opinion,  Cherokee  Nation 
T.  Georgia,  5  Litt  70,  8  L.  50,  and  this  is  a  right  in  the  enjoyment 
of  which  they  are  entitled  to  protection  from  United  States; 
Mitchell  V.  United  States,  9  Pet  746,  9  L.  296,  and  in  determining 
what  lands  are  occupied,  the  habits  and  modes  of  life  of  the  In- 
dian must  be  considered;  United  States  v.  Fernandez,  10  Pet  304, 

9  Ik  434,  affirming  right  of  European  nation  to  grant  lands  while 
still  occupied  by  natives;  Marsh  v.  Brooks,  8  How.  232,  12  L.  1060, 
holding  action  of  ejectment  may  be  maintained  on  Indian  right  to 
occupancy;  United  States  v.  Cook,  19  WalL  503,  21  L.  211,  holding 
Indians  may  cut  and  sell  timber  on  land  occupied  by  tbem  if  it  be 
for  the  purpose  of  better  adapting  land  for  occupation,  aliter,  if  cut 
for  mere  purpose  of  sale;  Beecher  v.  Wetherby,  95  U.  S.  525,  520,  24 
L.  441,  442,  and  Roberts  v.  Railway  Co.,  43  Kan.  106,  22  Pac.  1007, 
holding  under  grant  from  United  States  to  State  of  section  16  of 
every  township,  the  fee  to  section  16  of  lands  occupied  by  Indians 
was  in  the  State;  Buttz  v.  Railroad  Co.,  119  U.  S.  67,  30  L.  335,  7 
S.  Ct  105,  conveyance  by  United  States  to  railroad  company  of 
lands  occupied  by  Indians,  passes  fee  subject  to  Indians'  right  of 
occupation;  Sparkman  v.  Porter,  1  Paine,  471,  F.  C.  7,143,  holding 
purchaser  from  Indian  receives  only  mere  right  of  possession,  which 
is  subject  to  extinguishment  at  will  of  Indians;  Caldwell  v.  Robin- 
son, 59  Fed.  654,  holding  further,  this  right  of  occupation  is  sub- 
ject to  modification  at  pleasure  of  United  States;  United  States  v. 
Alask.  Assn.,  79  Fed.  15(5,  holding  United  States,  as  paramount 
source  of  title,  may  dispose  of  public  lauds  within  Indian  reserva- 


8  Wheat  543-605  Notes  on  U.  S.  Reports.  202 

Hon  wltho'^t  consent  of  Indians;  Caldwell  v.  State,  1  Stew.  &  P. 
338,  346,  where  State  asserted  its  right  to  extend  its  civil  and  crimi- 
nal jurisdiction  over  territory  within  its  confines  occupied  by  In- 
dians; Byrne  v.  Alas,  74  Cal.  635,  16  Pac.  526,  patentee  to  lands 
occupied  by  Indians  takes  it  subject  to  Indians*  right  of  occupancy; 
East  Haven  v.  Hemingway,  7  Ck)nn.  198,  reaffirming  proposition 
that  Indians  have  no  capacity  to  pass  the  fee  to  lands  occupied; 
Snell  V.  Railway  CJo.,  78  Iowa,  94,  42  N.  W.  590,  right  of  possession 
in  patentee  of  lands  occupied  by  Indians  vests  immediately  on 
abandonment  by  Indians;  Buck  v.  Holloway,  2  J.  J.  Marsh.  1C»4, 
and  Breaux  v.  Johns,  4  La.  Ann.  142,  50  Am.  Dec.  557,  where  deed 
from  Indians  was  held  to  convey  no  title;  Southampton  v.  Mecox 
Co.,  116  N.  Y.  7,  22  N.  E.  389,  where  title  was  claimed  to  have  been 
derived  from  ludians;  Doe  v.  Welsh,  3  Hawk.  159,  169,  holding  fur- 
ther, as  to  when  Indians  holding  land  under  treaty  with  United 
States  will  be  considered  purchasers;  Cornet  v.  Winton,  2  Yerg.  145, 
and  dissenting  opinion,  155,  159,  the  majority  holding  a  grant 
within  bounds  of  territory  held  by  Indians,  which  territory  had 
never  been  ceded  by  Indians,  conveyed  no  title;  State  v.  Foreman. 
8  Yerg.  338,  342,  where  act  of  legislature  of  Tennessee  extending 
the  criminal  laws  of  the  State  over  territory  occupied  by  Indians 
within  the  State  was  held  constitutional;  Mining  Co.  v.  Dickert,  etc., 
Co.,  6  Utah,  196,  21  Pac.  1007,  5  L.  R.  A.  267,  treaty-making  power  of 
government  may  dispose  of  government's  title  to  Indians,  without 
consent  of  congress;  Veeder  v.  Guppy,  3  Wis.  526,  affirming  right  of 
State  to  grant  Indian  lands  while  still  in  occupation  of  Indians. 

Cited,  arguendo,  in  Cherokee  Nation  v.  Georgia,  5  Pet.  4vS,  49,  8  L. 
42.  Approved,  but  not  applied,  Mitchell  v.  United  States,  15  Pet 
89,  10  L.  071.  Cited  in  Seneca  Nation  v.  Christy,  162  U.  S.  289,  40 
L.  972,  16  S.  Ct.  830,  but  case  goes  off  on  other  grounds;  note,  4 
Dill.  469,  F.  C.  1,581.  Approved,  Goodfellow  v.  Muckey,  1  McCrary, 
244,  F.  C.  5,537,  "  the  Indian  title  is  but  a  right  of  occupancy,  the 
fee  being  in  United  States.**  Cited  generally  in  Robinson  v.  Cald- 
A\ell,  67  Fed.  395,  29  U.  S.  App.  468;  Fellows  v.  Dennlstou,  23  N.  Y. 
423.  and  Caldwell  v.  State,  1  Stew.  &  P.  409,  as  to  nature  of  In- 
dians' title;  in  Danzell  v.  Webquish,  108  Mass.  134,  as  bearing  on 
question  as  to  what  Indians  are  entitled  to  share  In  division  of 
lands  under  statute  of  1869.  Approved,  but  no  application,  Cole- 
man V.  Tish-ho-mah,  4  S.  &  M.  48;  Howard  v.  Moot,  64  N.  Y. 
270.  Cited  generally  in  Seneca  Nation  v.  Christie,  126  N.  Y.  136, 
27  N.  E.  278;  Garner's  Case,  3  Gratt.  772,  as  to  nature  of  title 
Indians  have  in  lands  they  occupy. 

Distinguished  in  Doe  v.  Wilson,  23  How.  463,  10  L.  586,  affirming 
right  of  Indian  to  convey  his  interest 

Constitntional  law.—  The  power  of  the  crown  to  dismember  royal 
provinces  was  asserted  and  exercised,  p.  580. 

Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet  739,  9  L.  1266^ 
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as  an  argument  to  show  the  regulation  of  boundaries  between 
States  is  a  political  power;  Montgomery  v.  Ives,  13  S.  &  M. 
172,  as  to  the  manner  of  changing  boundaries. 

Treaties  —  Indians.— The  exclusive  right  of  British  government 
to  lands  occupied  by  Indians  passed  to  United  States  by  the  treaty 
of  peace  concluding  the  revolutionary  war,  p.  584. 

Rule  affirmed  and  followed  in  Cherokee  Nation  v.  Georgia,  5  Pc^t. 
48,  8  L.  42.  holding  Indians  have  only  a  possessory  right  in  lands 
they  occupy;  Thompson  v.  Doaksum,  68  Cal.  595,  10  Tac.  200,  the 
exclusive  right  to  pre-emption  of  Indian  lands  within  Dultetl  States 
lies  in  congress;  United  States  v.  Four  Bottles  Sour  Mash,  90 
Fed.  722,  in  affirming  primary  source  of  title  to  public  land  in 
United  States  Is  in  government.  Cited,  arguendo,  in  Veale  v. 
Maynes,  23  Kan.  24,  28,  as  to  nat^ire  of  Indian  title. 

Constitutional  law.—  On  the  formation  of  the  government  of 
the  United  States,  the  prerogative  of  the  crown  and  powers  of 
parliament  devolved  on  the  people  of  the  United  States  in  their 
sovereign  capacity,  pp.  584,  588. 

This  proposition  is  cited  and  the  principle  applied  in  Shlvely  v, 
Bowlby.  152  U.  S.  15,  38  L.  337,  14  S.  Ct.  553,  where  It  is  held  the 
title  to  soil  of  the  sea,  or  Its  arms,  below  high-tide  mark  is  In  the 
State,  since  at  common  law  it  was  in  the  crown;  Sharpless  v. 
Mayor,  21  Pa.  St.  160,  59  Am.  Dec.  764,  in  determining  the  powers 
of  the  legislature;  State  v.  Foreman,  8  Yerg.  279,  317,  therefore 
dominion  exercised  by  Great  Britain  over  Indians  passed  to  United 
States;  McCready  v.  Commonwealth,  27  Gratt.  988,  holding  constitu- 
tional an  act  of  the  Virginia  legislature  forbidding  the  planting 
of  oysters  in  waters  of  State  by  any  person  other  than  a  resident. 
Cited,  arguendo,  Rhode  Island  v.  Massachusetts,  12  Pet.  720,  738, 
751,  9  L.  1250,  1266,  1271,  as  bearing  on  (luestion  whether  power 
to  determine  boundary  between  States  is  Judicial  or  political; 
Bonaparte  v.  Railway  Co.,  1  Bald.  220,  F.  C.  1,617,  as  to  restraint;* 
on  legislative  power. 

International  law.— Where  territory  is  acquired  by  conquest, 
the  rights  of  property  of  the  conquered  should  remain  unimpaired, 
p.  589. 

Cited  and  principle  applied  in  Strother  v.  Lucas,  12  Pet.  436,  9  Lr 
1147,  the  cessation  of  territory  passes  the  sovereignty  only;  Rhode 
Island  V.  Massachusetts,  12  Pet  749,  9  L.  1270,  territory  acquired 
by  treaty;  Groover  v.  Coffee,  19  Fla.  80,  applying  rule  to  territory 
acquired  by  cession  and  holding  "  grants  "  by  government  of  part* 
of  a  disputed  territory  over  which  it  exercises  de  facto  political 
jurisdiction,  are  valid  and  will  be  respected;  this  decision  was  over- 
ruled on  appeal,  123  U.  S.  30,  31  L.  63,  8  S.  Ct.  16,  where  the  proposi- 
tion in  Johnson  v.  Mcintosh  was  approved,  but  holding  a  grant  by 
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fitate  of  laud  to  which  it  has  no  title,  although  exercising  de  facto 
political  jurisdiction  over,  conveys  no  title.  Cited,  arguendo,  in  Pol- 
lard V.  Kibbe,  14  Pet  412, 10  L.  518,  as  to  duties  of  conqueror  to  con- 
quered; in  United  States  v.  Huckabee,  16  Wall.  434,  21  L.  464,  as 
to  when  conquest  is  complete,  but  does  not  appear  to  be  in  point 
Cited  In  State  v.  Foreman,  8  Yerg.  344,  as  to  title  acquired  by 
conquest 

Constitutional  law.—  According  to  the  theory  of  the  British  Con- 
stitution, all  vacant  lands  are  vested  in  the  crown,  as  representing 
the  nation,  p.  595. 

Cited  and  principle  applied  in  Mitchell  v.  United  States,  9  Pet 
747,  9  L.  296,  holding  titles  acquired  under  license  from  crown  to 
purchase  from  Indians  are  valid;  Rhode  Island  v.  Massachusetts, 
12  Pet  733,  9  Jj.  1264,  affirming  right  of  crown  to  malce  grants 
claimed  by  respective  States;  Martin  v.  Waddell,  16  Pet  409,  10 
L.  1012,  holding  valid  grant  of  lands  made  by  crown  to  Duke  of 
York,  such  lands  having  been  discovered  by  persons  acting  under 
authority  of  British  government;  also  in  dissenting  opinion,  same 
case,  pp.  420,  427,  10  L.  1018,  1019,  holding  a  grant  from  the  crown 
passes  every  Interest  in  the  soil.  Cited  generally  in  Drod  Scott  v. 
Sandford,  19  How.  501,  15  L.  740;  Martin  v.  Den,  18  N.  J.  L.  499,  as 
containing  a  discussion  of  general  doctrine  underlying  rule;  Sage  v. 
Mayor,  154  N.  Y.  71,  01  Am.  St  Rep.  597,  47  N.  B.  1098.  38  L.  B.  A. 
610,  as  to  right  of  crown  to  interfere  with  vested  rights.  Cited, 
arguendo.  In  re  Indians,  40  Atl.  353. 

Miscellaneous.— Cited  in  United  States  v.  Arredondo,  6  Pet.  715, 

5  L.  556,  not  in  point;  in  Cherokee  Tobacco,  11  Wall.  619.  20  L.  229, 
as  containing  general  discussion  of  power  of  government  over  In- 
dians; Herr  v.  Johnson,  11  Colo.  396,  18  Pac.  343,  as  to  the  law  that 
obtained  in  Colorado  prior  to  legislative  enactments;  Toll  Road  v. 
Edwards,  3  Colo.  App.  77,  32  Pac.  550,  as  to  meaning  of  term 
'*  public  grant;"  Doyle  v.  McGuire,  38  Iowa,  412,  not  in  point 

Cited  In  Southampton  v.  Mecox  Co.,  116  N.  Y.  9,  22  N.  E.  389,  as 
an  authority  for  holding  there  is  no  presumption  that  any  change 
was  intended  as  to  title  to  lands  from  the  granting  of  a  new  char- 
ter to  a  corporate  town  by  the  governor  of  the  province;  Moore  v. 
Commissioners,  2  Wyo.  22,  as  authority  for  holding  a  territory  has  no 
authority  to  tax  a  military  post  trader  at  *a  post  located  in  an 
Indian  reservation;  Water  Power  Co.  v.  Street  Ry.  Co.,  172  U.  S. 
491,  as  to  definition  of  word  "absolute." 

6  Wheat  605-^1,  5  L.  696,  GRACIE  v.  PALMER. 

Maritime  lien.— The  charterer  and  master  cannot  by  contract 
with  shipper  destroy  owner's  lien  for  freight,  p.  636. 

Cited  and  principle  applied  in  Schooner  Freeman  v.  Buckingham, 
J8  How.  192, 15  Li,  345,  holding  one  who  has  made  advances  on  faith 
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of  bills  of  lading  frandulently  issued  by  master  and  special  owner 
of  ship,  has  no  lien  on  ship  as  against  general  owner;  Shaw  ▼. 
Thompson,  Olcott  148,  P.  C.  12,726,  where  shipper  sought  to  evade 
lien,  claiming  to  have  set  off  freight  against  debts  owed  him  by 
charterers;  The  T.  A.  Ooddard,  12  Fed.  180,  holding  master  and 
charterer  have  no  authority  to  vary  shipper's  contract  so  as  to 
deprive  shipper  of  his  lien  on  ship  for  safe  and  careful  transpor* 
tation.  Cited,  but  without  special  application  of  the  rule,  in  the 
following  cases:  Bird  of  Paradise,  5  Wall.  561,  18  L.  666;  Kimball  v. 
Ship  Anna  Kimball,  2  Cliff.  15,  F.  O.  7,772;  Schooner  Volunteer, 
1  Sumn.  570,  F.  C.  16,991;  Eliza's  Cargo,  1  Low.  84,  F.  O.  8,517  j 
Perkins  v.  Hill,  2  Wood.  &  M.  165,  F.  C.  10,987;  Ship  Panama,  Ol- 
cott, 362,  P.  C.  10,703;  The  Karo,  29  Fed.  654.  656. 

Distinguished  in  Webb  v.  Anderson,  Taney,  516,  F.  C.  17,818, 
where  owner  was  held  to  have  lost  his  lien  by  surrender  of  mer- 
chandlse  transported;  Raymond  v.  Tyson,  17  How.  62,  15  L.  50r 
where  owner  waived  lien  by  agreeing  to  stipulation  in  charter- 
party  inconsistent  with. 

Charterparty.— Discussion  of  rights  and  liabilities  arising  under 
when  (1)  charterers  are  given  possession  and  management  of  ship; 
(2)  when  possession  and  management  is  retained  by  owners,  p.  632. 

Cited  in  Reed  r.  United  States,  11  Wall.  601,  20  L.  220,  holding 
where  vessel  is  let  to  hire,  charterer  taking  possession,  he  becomes 
owner  during  term  of  contract;  United  States  v.  Shea,  152  U.  S. 
187,  88  L.  407,  14  S.  Ct  521,  as  an  authority  which  brings  out  the 
difference  between  the  two  kinds  of  affreightment  contracts;  Webb 
V.  Pierce,  1  Curt  106,  F.  C.  17,320,  holding,  where  master  hires  a 
vessel  **  on  shares,"  he  to  have  the  entire  management,  control  and 
possession  of  her,  he  thereby  becomes  the  owner,  pro  hac  vice; 
Donahoe  v.  Kittell,  1  Cliff.  139,  F.  O.  3,980,  where  charterer  be^ 
comes  special  owner  of  vessel,  the  master  and  crew  become  his 
servants  and  are  subject  to  his  orders;  Hill  v.  Steamer  Ctolden 
Gate,  Newb.  314,  F.  C.  6,492,  where  charterers  become  special  own' 
ers,  they,  and  not  general  owners,  are  responsible  for  damages  and 
contracts;  Certain  Logs  of  Mahogany,  2  Sumn.  596,  F.  O.  2,559, 
general  owner  will  be  deemed  owner,  notwithstanding  charter- 
party.  If  he  retain  control  and  possession  of  ship;  The  T.  A.  God- 
dard,  12  Fed.  178,  as  to  liability  of  those  having  charge  of  ship 
for  proper  stowage  ard  transportation  of  goods;  Pickman  v. 
Woods,  6  Pick.  252,  254,  where  entire  charge  of  vessel  is  given  to 
charterers,  owner  does  not  have  such  a  possession  of  cargo  that  he 
has  lien  on  same  for  hire  of  vessel;  Bank  v.  Stewart,  26  Mich.  88, 
BM  to  when  charterer  becomes  owner  and  assumes  rights  and 
obligation  of;  Clarkson  v.  Edes,  4  Cow.  480,  where  general  owner 
parts  with  management  to  charterer,  the  latter  is  presumed  to  be 
the  owner  so  that  former  can  have  no  lien  for  freight;  Robinson 
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V.  Chittenden,  60  N.  Y.  528,  as  to  rule  where  owner  retains  control 
and  management,  but  charters  to  another  for  voyage.  Cited  gener- 
ally, Schooner  Volunteer,  1  Sumn.  568,  F.  C.  16,991;  Hayes  v.  Camp- 
bell, 55  Cal.  426,  36  Am.  Rep.  46.  holding  the  chartering  of  a  ship 
for  a  voyage  Is  a  letting  of  the  carrying  capacity  of  the  vessel  and 
not  the  vessel  itself;  note,  13  Am.  Dec.  88. 

Charterparty.— Contract  of  affreightment  is  subject  to  construc- 
tion Just  as  other  contracts,  p.  634. 

Cited  to  this  effect  and  applied  in  construing  chartei^party,  Ray- 
mond V.  Tyson,  17  How.  60,  15  L.  49. 

Shipping.— The  master  of  a  chartered  ship  has  no  authority  to 
alter  contract  entered  into  between  charterer  and  owner,  p.  639. 

Cited  and  rule  applied  in  Peer  of  the  Realm,  19  Fed.  217,  holding 
master  may  refuse  to  sign  bill  of  lading  where  same  does  not  con- 
form to  terms  of  charterparty;  Hart  v.  Leach,  21  Fed.  78,  where 
master  gave  charterers  bill  of  lading  for  gold  coin  when  charter- 
party  did  not  provide  for  transportation  of  same.  Cited  approv- 
ingly, but  Avithout  specially  applying  the  rule,  in  Blue  Star  v. 
Keyser,  81  Fed.  512. 

Shipping.— Where  shipper  enters  into  contract  wfth  charterer 
under  terms  which  he  Itnows  charterer  cannot  perform  without  vio- 
lating his  contract  with  owner,  his  contract  will  be  considered 
subordinate  to  that  between  owner  and  charterer,  p.  638. 

Principle  applied  in  Stephenson  v.  The  Francis,  21  Fed.  725, 
where  material-man  tried  to  hold  ship  for  supplies  when  he  knew 
same  were  to  be  furnished  by  charterer. 

Miscellaneous.— Cited  in  Thomas  v.  Osborn,  19  How.  31,  15  L. 
538,  as  bearing  on  question  as  to  when  master  may  plact?  lien  on 
ship  for  repairs  and  supplies;  T.  A.  Goddard,  12  Fed.  182,  not  in 
point;  Fordyce  v.  McFlynn,  56  Ark.  428,  19  S.  W.  962,  as  to  carrier's 
liability. 

8  Wheat  642-675,  5  L.  705,  CHILDRESS  v.  EMORY. 

Pleading.- It  is  not  necessary,  in  general,  in  deriving  a  title 
through  the  indorsement  of  a  firm,  to  allege,  in  particular,  who  the 
persons  are  composing  that  firm,  p.  669. 

Cited  and  principle  applied  in  Bond  v.  WlUdnson,  5  Blackf.  265, 
holding  failure  to  aver  Christian  name  of  indorser  is  not  objection- 
able; Cochran  v.  Scott,  3  Wend.  230,  similar  in  fact  to  principal 
case;  Havlland  v.  Simons,  4  Rich.  L.  342,  case  of  assignment  of  bill 
of  exchange  l)y  firm.  Cited,  without  special  application,  in  WInship 
V.  Bank,  5  Pet.  576,  8  L.  233,  to  the  effect  that  the  Indorsement 
must  be  shown  to  have  been  authorized.  Cited,  arguendo,  Hodges 
V.  Kimball,  91  Fed.  MS. 
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Executors  and  administrators,  by  operation  of  law,  succeed  to 
all  the  rights  of  their  testators,  p.  669. 

Cited  and  applied  in  Costley  v.  Wlllserson.  49  Ala.  212.  and  Christ- 
mas V.  Oris  wold,  8  Ohio  St.  562,  where,  both  members  of  a  part- 
nership having  died,  the  right  of  the  administrator  of  the  one  which 
died  last  to  settle  up  the  business  was  affirmed;  Augusta  v.  Kimball, 
*jl  Me.  608,  40  Atl.  668,  41  L.  R.  A.  477,  nonresident  trustees  cannot 
be  taxed  for  trust  property  removed  from  State,  although  they 
.luallfied  as  such  trustees  in  State  seei^ing  to  impose  tax. 

Assignees  claim  by  the  act  of  the  parties,  p.  669. 

Cited  to  this  point  in  McNutt  v.  Bland,  2  How.  15,  11  L.  161,  hold- 
ing, for  purpose  of  determining  Jurisdiction  in  Federal  courts,  as- 
signors win  be  considered  real  parties  in  Interest;  Bradford  v. 
Jenks,  2  McLean,  134,  F.  C.  1,769,  and  if  he  sues  in  Federal  courts 
must  show  his  assignor  might  have  done  so;  United  States  Bank  v. 
McNair,  56  Fed.  325,  holding,  if  assignor  cannot  sue  in  Federal 
courts,  then  his  assigneee  may  not  do  so. 

Federal  courts  have  Jurisdiction  of  suits  by  or  against  executors 
and  administrators  when  citizens  of  different  State  from  party 
suing  or  being  sued,  though  deceased  might  not  be  entitled  to  sue 
or  be  sued  in  such  courts,  p.  669. 

Cited  and  rule  applied  in  Clarke  v.  Mathewson,  2  Sumn.  263,  F.  C. 
2,857;  same  case  approved  on  appeal,  12  Pet.  171,  9  L.  1044,  and 
In  Rice  V.  Houston,  13  Wall.  67,  20  L.  484,  where  the  administrator 
was  considered  the  real  party  in  interest;  Coal  Co.  v.  Blatch- 
ford,  11  Wall.  175,  20  L.  180,  holding  like  rule  applies  in  action  by 
or  against  trustees;  dissentiug  opinion,  Florida  v.  Georgia,  17  How. 
499.  15  L.  196;  Harper  v.  Norfolk  Ry.  Co.,  36  Fed.  104.  suit  by  ad- 
ministrator to  recover  damages  for  causing  death  of  his  intestate; 
Wade  V.  Sewell,  56  Fed.  131,  the  citizenship  of  trustee  and  not 
that  of  parties  he  represents  determines  Jurisdiction  of  Federal 
courts;  Hill  v.  Henderson,  6  S.  &  M.  356,  affirming  right  of  non- 
resident executor  to  remove  suit  to  Federal  court.  Cited,  without 
special  application  of  the  rule,  in  Melius  v.  Thompson,  1  ClifiF.  131, 
F.  C.  9,405.  Cited,  arguendo,  Relnach  v.  Atlantic  Ry.  Co.,  58  Fed. 
38:  Middlebrook  v.  Insurance  Co.,  14  Conn.  310.  Cited  in  Sharp's 
Rllle  Co.  V.  Rowan,  34  Conn.  332,  91  Am.  Dec.  729,  **  where  Jurisdic- 
tion depends  on  the  party,  it  is  the  party  on  the  record.' 

Distinguished  as  having  no  bearing  on  question  for  which  cited, 
Goff  v.  Norfolk  Ry.  Co.,  36  Fed.  301. 

Pleading.—  In  action  on  a  note,  a  declaration  that  A.  B.,  by  his 
agent,  C,  made  his  note,  is  good  in  suit  against  A.  B.,  p.  670. 

Cited  and  followed  in  Sherman  v.  Comstock,  2  McLean,  20,  F.  O. 
12,764,  as  to  similar  declaration  In  action  on  a  check. 
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Pleading.— An  objection  that  plaintiff  is  not  executor  or  ad- 
ministrator mnst  be  taken  by  way  of  plea  In  abatement,  and  can- 
not  be  raised  on  general  demurrer,  p.  671. 

Cited  and  rule  applied  in  Kane  v.  Paul,  14  Pet  42, 10  L.  346,  hold- 
ing, under  plea  of  general  issue,  a  certlllcate  of  probate  and  quali- 
fication shows  right  in  executor;  dissenting  opinion,  Noonan  v. 
Bradley,  9  WaU.  408,  19  L.  762;  Dental  Co.  v.  Wetherbee,  2  Cliff. 
562,  F.  O.  3,810,  holding  objection  to  plaintiff  corporation's  capacity 
to  sue  must  be  taken  by  plea  In  abatement;  Johnson  v.  Wilson,  1 
Pinn.  68^  holding  further  as  to  proper  procedure  in  objecting  to 
right  of  foreign  administrator  to  sue;  Weathers  ▼.  Newman,  1 
Blackf.  233.  Cited  generally.  Cotton  v.  Ward,  45  Ala.  361.  Oiteil 
in  Pollard  v.  Buttery,  3  Blackf.  239,  as  authority  for  holding  a  plea 
of  the  general  issue,  where  executor  sues  on  cause  of  action  arising 
during  lifetime  of  testator,  admits  plaintiff  is  such  executor. 

Modified  in  Noonan  v.  Bradley,  9  Wall.  401,  17  L.  760,  holding 
objection  to  appointment  of  adniiuietrator  may  be  taken  by  siiecial 
plea  in  bar.  Denied  in  Thomas  v.  Cameron,  16  Wend.  582,  where 
the  statement  in  Childress  v.  Emory  is  said  to  be  dictum. 

Distinguished,  Black  v.  Allen  Co.,  42  Fed.  624,  9  L.  R.  A.  437,  If 
statute  requirps  of  foreign  administrator  ancillary  letters  in  State 
where  he  sues,  a  bill  in  equity  which  shows  on  its  face  that  this  has 
not  been  done,  may  be  attacked  by  demurrer. 

Wager  of  law  is  abolished  in  the  United  States,  p.  675. 

Cited  to  this  effect  in  Thompson  v.  French,  10  Yerg.  456. 

Miscellaneous.— Cited  in  dissenting  opinion,  Marshall  v.  B.  &  O. 
fty.  Co.,  16  How.  350,  14  L.  968*  as  to  citizenship  of  coiiwration; 
Adams  v.  Douglas  County,  McCahon,  241,  F.  C.  52,  as  to  amount 
involved  in  controversy  to  give  Federal  courts  Jurisdiction;  The 
Boston,  Blatchf.  &  H.  314,  F.  O.  1,669,  as  an  exception  to  common- 
law  rule  that  administrators  and  executors  must  obtain  letters 
within  Jurisdiction  where  court  sits. 

8  Wheat  675-681.  5  L.  713,  SIGLAR  v.  HAYWOOD. 

Executors  and  administrators.—  The  Judgment  on  a  plea  of  plene 
administravit,  U!  against  administrator,  unless  plea  Is  false,  should 
be  de  bonis  testatorls,  p.  680. 

Cited  and  rule  applied  in  Smith  v.  Chapman,  93  U.  S.  42,  23  L. 
796,  holding,  in  action  against  executor  upon  contract  of  his  testator, 
unless  devastavit  is  shown,  Judgment  de  bonis  propriis  is  erroneous; 
Justices  V.  Sloan,  7  Ga.  39,  such  should  be  form  of  Judgment  when- 
ever executor  or  administrator  is  sued  in  his  representative  capac- 
ity, except  where  he  pleads  to  release  himself  and  pleas  are  found 
against  him. 

Executors  and  administrators.— In  action  against  administrator, 
if  plea  of  plene  administravit  be  found  against  administrator,  the 
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Terdlct  ought  to  find  the  amount  of  assets  unadminletered,  and 
defendant  Is  liable  for  that  sum  only,  p.  680. 

Cited  and  applied  in  Janett  v.  Wilson,  1  Ark.  140,  and  if  verdict 
does  not  find  specially  amount  of  assets  in  hands  of  administrator, 
Judgment  founded  thereon  is  bad;  King  y.  Anthony,  2  Blackf.  132, 
action  against  administrator;  Johnson  v.  Hawkins,  2  Blackf.  461. 

Modified  in  Thrash  v.  Sumwalt,  5  Ala.  16,  holding,  i^f  verdict  be 
for  plaintiff  on  such  plea,  it  will  be  concluded  Jury  have  passed  on 
quantity  of  assets  and  affirmed  plaintiff's  allegations. 

Executors  and  administrators.—  The  plea  of  plene  administravit, 
though  not  sustained,  is  not  necessarily  a  false  plea,  p.  679. 

Miscellaneous.—  Cited  in  Folger  v.  Shaw,  2  Wood.  &  M.  540,  F.  C. 
4.899,  as  an  instance  where  Judgment  was  rendered  in  case  where 
only  one  party  appeared  and  argued  cause. 

8  Wheat.  681-690,  5  L.  714,  CITY  OF  WASHINGTON  v.  PR.\TT. 

Tax  sales.— Under  charter  of  city  of  Washington,  when  an  indi- 
vidual owns  several  lots,  if  the  sale  of  one  or  more  produce  the 
amount  of  taxes  actually  due  on  the  whole,  the  corporation  cannot 
proceed  to  sell  further,  p.  687. 

Cited  and  followed  in  Mason  v.  Fearson,  9  How.  2o7,  13  L.  129, 
holding  subsequent  legislation  on  the  general  subject  did  not  affect 
this  rule.  Cited  generally  in  Penn  v.  Clemans,  19  Iowa,  380,  as 
to  right  to  sell  for  taxes  several  distinct  parcels  of  land  in  gross. 

Taxes.— Where  several  lots  are  assessed  to  the  same  person,  the 
lien  on  each  lot  is  several  and  distinct,  p.  687. 

Cited  and  principle  applied  in  Fowler  v.  St.  Joseph,  37  Mo.  239, 
where  assessment  for  street  improvements  was  made  on  property 
adjoining  street  improved. 

Tax  salee.—  Under  act  of  1812  for  sale  of  lots  for  delinquent  taxes 
in  city  of  Washington,  advertisement  must  contain  a  particular  state- 
ment of  amount  of  taxes  due  on  each  lot,  p.  688. 

Cited  to  this  point  in  Lyon  v.  Hunt,  11  Ala.  313,  46  Am.  Dec  224, 
holding  further  as  to  what  must  be  shown  by  one  claiming  title 
through  tax  sale;  Cahoon  v.  Coe,  57  N.  H.  569,  ''  in  all  cases  of  sale 
for  taxes  every  prerequisite  to  the  exercise  of  the  power  must  pre- 
cede its  exercise; "  and  to  same  effect,  Morrill  v.  Taylor,  6  Neb.  243. 

Tax  sales.—  Under  act  of  1812,  providing  for  sale  of  lots  for  delin- 
quent taxes  in  city  of  Washington,  a  sale  is  illegal  unless  lots  have 
been  assessed  to  proper  ovniers  thereof,  p.  685. 

Cited  In  Tracy  v.  Reed,  13  Sawy.  629,  38  Fed.  74, 2  L.  R.  A.  778,  and 
n^  construing  similar  Oregon  statute;  Milner  v.  Clarke,  61  Ala.  260, 
In  construing  similar  Alabama  statute;  Dowell  v.  Portland,  13  Or.  252, 
S63, 10  Pac  309, 315,  where  sale  was  made  under  an  aasessment  to 
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stranger  to  title,  sale  was  held  void;  Hawthorne  ▼.  Portland,  13  Or. 
277,  278,  10  Pac.  346,  holding,  where  statute  requires  assessment 
to  be  made  in  name  of  owner,  an  assessment  to  the  estate  of  H.  Is 
Insufficient. 

Distinguished  in  Alvord  v.  Collin,  20  Pick.  426,  on  statutory 
grounds. 

Statutory  construction.—  Statutes  affecting  rights  of  freehold 
must  be  strictly  construed,  p.  683. 

Cited  in  Mason  v.  Fearson,  9  How.  260,  13  L.  260,  as  applicable  to 
statute  providing  for  tax  sales;  Early  v.  Doe,  16  How.  619,  14  L. 
1083,  a  sale  for  taxes  which  does  not  conform  to  provisions  of 
statute  is  void;  Scott  v.  Babcock,  3  G.  Greene,  143,  holding  tax  deed 
invalid  because  of  failure  of  tax  collector  to  observe  provisions  of 
statute. 

Miscellaneous.—  Cited  in  United  States  v.  Thoman,  156  U.  S.  359, 
39  L.  452,  15  S.  Ct.  380,  as  to  construction  to  put  on  word  *'  may  "  in 
statute  conferring  a  power  to  be  exercised  for  the  benefit  of  the 
public;  Carrol  v.  Perry,  4  McLean,  26,  F.  C.  2,456,  as  to  court  of 
equity  exercising  concurrent  jurisdiction  with  court  of  law. 

8  Wheat  690-697,  5  L.  717,  SNEED  v.  WISTEU. 

Statutory  construction.—  If  judgment  be  on  contract  for  payment 
of  money,  a  party  is  as  well  entitled  to  interest  in  action  upon  appeal 
bond  as  if  he  were  to  proceed  on  the  judgment,  p.  696. 

Cited  to  this  point  in  The  Wanata,  05  U.  S.  618,  24  L.  467,  as  to 
right  to  recover  interest  and  costs  from  sureties  on  appeal  bond  in 
admiralty  proceeding. 

Trial.-  Defendant  cannot  crave  oyer  of  a  deed  in  an  action  on  a 
bond  for  performance  of  covenants  in  deed,  p.  695. 

Cited  in  Whittenton  Co.  v.  Memphis  Co.,  21  Fed.  899,  in  constru- 
ing Tennessee  statute  as  to  when  profert  is  necessary.  Cited  In 
Mealey  v.  Insurance  Co.,  23  Fed.  25,  on  general  subject  of  oyer. 

Distinguished  in  Jackson  v.  Rundlet,  1  Wood.  &  M.  384,  F.  C.  7,145, 
on  ground  that  the  question  was  not  raised. 

Trial.—  If  oyer  be  improperly  demanded,  the  defect  is  aided  on  a 
general  demurrer,  but  it  Is  fatal  to  the  plea  when  it  is  set  down 
as  a  cause  for  demurrer,  p.  095. 

Trial.- Oyer  is  not  demandable  of  a  record,  p.  695. 

Cited  and  applied,  Renner  v.  Reed,  3  Ark.  343,  holding  oyer  of 
original  writ  cannot  be  required. 

Pleading.— Nil  debet  is  an  improper  plea  to  an  action  upon  a 
specialty  or  deed,  where  it  is  foundation  of  action,  p.  695. 

Cited  with  approval,  Anderson  v.  Sloan,  1  Colo.  487;  Crigler  v. 
Quarles,  10  Mo.  326. 
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S  Wheat  097-698,  6  L.  719,  HUGH  v.  HIGGS. 

Practice.—  No  action  at  law  will  lie  on  the  decretal  order  of  a 
court  of  equity,  p.  698. 

Approved  In  Elliott  v.  Ray,  2  Blackf .  (Ind.)  31,  unless  the  decree 
be  foreign  and  have,  by  statute,  the  effect  of  a  Judgment  at  law; 
Woodruff  V.  Clark,  6  Blackf.  338,  holding,  in  action  of  assumpsit, 
defendant  cannot  set  off  decree  in  chancery  in  his  favor;  Boyle  v. 
Schbidel,  52  Md.  4,  5,  holding  action  at  law  will  not  lie  in  same 
Jurisdiction  to  recover  sum  of  money  decreed  to  be  paid  by  equity; 
Van  Busklrk  v.  Mulock,  18  N.  J.  L.  191,  action  to  recover  alimony; 
note,  11  Am.  Dec.  724. 

Criticised  in  Pennington  v.  Gibson,  16  How.  79,  14  L.  852,  holding 
action  of  debt  may  be  maintained  upon  a  decree  in  equity  which  is 
for  a  specific  amount.  Denied  in  Knapp  v.  Knapp,  59  Fed.  642, 
where  action  at  law  was  maintained  on  decree  in  equity  awarding 
alimony;  Green  v.  Foley,  2  Stew.  &  P.  443;  Phillips  v.  Thompson,  3 
Stew.  &  P.  382.  Denied  in  Mutual  Ins.  Co.  v.  Newton,  50  N.  J.  L. 
574,  14  Atl.  758,  although  case  goes  off  on  another  point  Denied  in 
effect.  Thrall  v.  Waller,  13  Vt  235,  37  Am.  Dec.  593,  holding  action 
of  debt  will  lie  upon  decree  fixing  balance  of  account  betweeu 
partners. 

8  Wheat  699-700,  5  L.  719,  GRACIB  v.  PALMER. 

Pederal  courts.—  In  action  in  United  States  Circuit  Court  it  is  not 
necessary  to  aver  on  the  record  that  defendant  is  an  inhabitant  of 
the  district,  or  was  found  therein  at  time  of  serving  writ,  p.  699. 

Rule  cited  and  followed  in  Feese  v.  Phelps,  1  McAll.  17,  F.  C. 
13,818,  if  allegations  show  diverse  citizenship  that  is  sufficient; 
McCloskey  v.  Cobb,  2  Bond,  17,  F.  C.  8.702.  Principle  applied  to 
action  in  State  court,  Hall  v.  Mobley,  13  Ga.  319,  holding  it  is 
not  indispensable  to  aver  residence  of  defendant  in  county  where 
suit  is  brought 

Modified  in  Laskey  v.  Newtown  Co.,  50  Fed.  635,  holding  under 
acts  of  1887  and  1888,  where  Jurisdiction  depends  on  diverse  citizen- 
ship only,  complaint  must  show  that  one  of  the  parties  resides  in 
district  where  action  is  brought;  to  same  effect.  Central  Trust  Co. 
V.  Virginia  Iron  Co.,  55  Fed.  773. 

Federal  courts.— Where  defendant  is  sued  In  United  States  Cir- 
cuit Court,  in  district  of  which  he  Is  not  a  resident,  a  general  ap- 
pearance constitutes  a  waiver  of  the  irregularity,  p.  700. 

The  following  citing  cases  aflirm  and  apply  this  principle:  Martin 
V.  Baltimore  &  Ohio  Ry.  Co..  151  U.  S.  688,  38  L.  317,  14  S.  Ct  539, 
as  to  failure  to  object  to  petition  for  removal  of  cause  until  after 
trial  of  cause;  Interior  Co.  v.  GIbney,  160  U.  S.  220,  40  L.  402,  16  S. 
Ct  273,  provision  in  Judiciary  act  as  to  particular  district  in  which 
defendant  shall  be  sued,  confers  a  personal  privilege  which  may 
be  waived;  W^nans  v.  McKean  Co.,  6  Blatchf.  219,  F.  C.  17,862; 
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McCloskey  v.  Cobb  &  Co.,  2  Bond.  18,  P.  0.  8,702,  return  of  service 
by  marshal  is  conclusive  evidence  that  defendant  was  found  within 
district  where  sued;  Flanders  v.  Insurance  Co.,  3  Mason,  160,  F.  C- 
4,852,  corporation  having  entered  general  appearance,  it  cannot 
object  to  service;  Page  v.  Chillicothe,  6  Fed.  601,  act  of  congress 
dividing  district  of  Ohio  and  providing  suits  shall  be  brought  in 
district  of  which  defendant  is  a  resident,  confers  a  personal  privi- 
lege which  may  be  waived;  Edwards  v.  Insurance  Co.,  20  Fed.  453, 
defendant  having  removed  cause  cannot  object  that  it  was  originally 
improperly  brought;  Romaine  v.  Union  Co.,  28  Fed.  638,  639,  where 
authorities  are  collected;  Spies  v.  Chicago  Ry.  Co.,  82  Fed.  713.  after 
court  has  obtained  Jurisdiction,  fact  that  case  can  be  tried  with 
greater  convenience  in  district  of  defendant's  residence,  is  not  good 
cause  for  removal;  Piatt  v.  Manning,  34  Fed.  818;  Cooley  v.  Mc- 
Arthur,  35  Fed.  373,  and  if  defendant  waives  this  personal  privilege, 
plaintiff  cannot  make  it  for  him;  Southern  Ex.  Co.  v.  Todd,  56  Fed. 
106,  12  U.  S.  App.  351,  holding,  under  acts  of  1887  and  1888,  which 
require  when  Jurisdiction  is  founded  on  diverse  cltisEenship  alone, 
suit  must  be  brought  in  district  of  residence  of  either  plaintiff  or 
defendant,  the  act  confers  a  personal  privilege  which  may  be  waived 
by  general  appearance;  Creagh  v.  Insurance  Co.,  83  Fed.  850,  851, 
filing  of  petition  and  bond  for  removal  of  case  from  State  court 
constitutes  a  waiver  of  right  to  object  to  Jurisdiction  in  Federal 
court;  Lee  v.  Insurance  Co.,  15  Fed.  Cas.  142;  Thornburg  v.  Savage 
Min.  Co.,  23  Fed.  Cas.  1120;  Wilson  v.  Pierce,  30  Fed.  Cas.  154. 
Principle  applied  to  action  in  State  court,  Baars  v.  Gordon,  21  Fla. 
36,  general  appearance  waives  process;  Bank  of  Valley  v.  Bank,  3 
W.  Va.  391;  Mahany  v.  Kephart,  15  W.  Va.  618,  appearance  for  any 
purpose  other  than  to  take  advantage  of  defective  process  is  waiver 
of  irregularity;  Shepherd  v.  Brown,  30  W.  Va.  18,  3  S.  B.  189,  hold- 
ing repeated  appearance  to  a  notice  waives  objection  that  it  was 
not  served  on  time;  Blackburn  v.  S.  M.  Co.,  2  Fllpp.  531,  F.  C.  1,467, 
where  Jurisdiction  of  corporation  was  acquired  by  its  appearance 
and  answer.  Approved,  but  no  application,  Clarke  v.  Navigation 
Co.,  1  Story,  540,  F.  C.  2,859.  Cited  generally.  Winter  v.  Ludlow, 
30  Fed.  Cas.  334;  Buckingham  v.  Bailey,  4  S.  &  M.  546,  as  to  when 
Jurisdiction  is  conferred  by  consent  Cited,  arguendo,  Denniston  v. 
Potts,  11  S.  &  M.  41,  as  to  when  party  may  confer  Jurisdiction  by 
waiving  right  to  be  sued  in  district  or  county  of  which  he  is  reside Qt. 
Distinguished  In  Shaw  v.  Quincy  Mining  Co.,  145  U.  S.  453,  36  L. 
173,  12  S.  Ct  938,  where  defendant  appeared  specially  for  purpose 
of  taking  objection;  Steele  v.  Harkness,  9  W.  Va.  24,  where  defend- 
ant appeared  specially  to  take  advantage  of  irregularity  in  process, 
and  his  objection  being  overruled  he  answered  to  action.  Modified 
in  Trust  Co.  v.  Virginia  Iron  Co.,  55  Fed.  773,  holding,  under  statute 
of  1887  and  1888.  where  jurisdiction  depends  on  diverse  citizenship 
alone,  either  plaintiff  or  defendant  must  be  resident  of  district  where 
action  is  brought  in  order  to  confer  Jurisdiction  on  court 
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l&xtent  of  State  powers  of  legislation 288 

Source  of  State  powers 280 

Meaning  of  exception  in  Constitu  tion..... 241 

Restraint  on  legislation,  on  immigration 241 

Object  of  oonmierce  clause 241 

Concurrent  legislation.  State  and  Federal  248 

Appeal  and  error — Practice  on  refusal  of  lower  court  to  obey  mandate 242 

Hlaceilaneous 242 

Conunerce.— Power  over  commerce  with  foreign  nations  and 
among  the  several  States,  and  with  the  Indians,  is  committed  to 
congress  by  the  Constitution.  It  la  unlimited  except  as  prescribed 
by  the  Constitution,  pp.  186-189. 

The  citations  of  the  first  and  greatest  case  upon  the  commerce 
clause  of  the  national  Constitution  are  deservedly  numerous.  The 
Introductory  general  doctrine  enunciated  above  has  been  affirmed 
and  commented  on  In  the  following  cases,  in  which  the  main  con- 
troversy was  on  the  point  whether  or  no  the  power  committed  to 
congress  was  exclusive  or  concurrent  with  the  States;  City  of 
New  Yorlc  v.  Miln,  11  Pet.  158,  9  L.  670,  In  dissenting  opinion,  arguing 
for  exclusive  jwwer;  License  Cases,  6  How.  602,  603,  12  L.  300,  301, 
AS  having  decided  congress  had  power  over  navigation;  S.  C,  p.  604, 
12  L.  301,  but  that  the  question  of  exclusive  power  had  not  been 
decided;  and  S.  C,  p.  605,  12  L.  302,  subsequently  Judges  had  differed 
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ru»d  the  question  was  still  an  open  one;  In  Passenger  Gases,  7  How. 
896,  400,  12  L.  749,  751,  the  concurring  opinion  of  McLean  approved 
the  rule  generally,  and  in  the  opinion  of  Wayne,  S.  0.,  pp.  411,  433, 
484,  12  L.  756,  765,  held,  that  the  power  was  exclusively  in  congress; 
another  Judge  in  S.  C,  p.  545,  12  L.  812,  argued  that  according  to 
the  principal  case  the  exercise  of  any  State  power  must  not  be  such 
as  to  conflict  directly  with  an  existing  act  of  congress;  in  Hall  v. 
De  Culr,  95  U.  S.  499,  24  L.  551,  it  is  held,  that  whenever  the  terms 
of  the  grant  or  the  nature  of  the  power  granted  required  an  exclu- 
Bive  exercise  by  congress,  all  power  in  the  State  was  absolutely  gone; 
Mobile  Go.  v.  Kimball,  102  tJ.  S.  699,  26  L.  240,  the  court  said  the 
question  had  been  left  open  but  had  been  truly  stated  in  Gooley  v. 
Wardens  of  Philadelphia,  12  How.  299-321,  13  L.  996,  1006;  Wall- 
ing V.  Michigan,  116  U.  S.  455,  29  L.  694,  6  S.  Ct  457,  the  court  re- 
ferred to  repeated  decisions  that  any  State  regulation  of  commerce 
except  in  matters  of  local  concern  was  repugnant  to  its  freedom; 
and  in  Robblns  v.  Shelby  District,  120  U.  S.  492,  30  L.  696,  7  S.  Gt. 
593.  held,  the  exclusive  power  of  congress  was  now  established 
'vhenever  the  subject  was  national  In  character,  or  admitted  only  of 
one  uniform  system;  the  subject  was  again  brought  up  In  the  dis* 
sentlng  opinions  in  Leisy  v.  Hardin,  135  U.  S.  150.  34  L.  147,  10  S. 
Ct  699,  in  discussing  Mobile  Go.  v.  Kimball,  supra;  in  Minot  v. 
Philadelphia,  etc.,  R.  R.  Go.,  2  Abb.  (U.  S.>  342.  F.  G.  9,645,  the 
result  of  the  decisions  was  held  to  be  that  States  had  no  power  to 
regulate  any  but  Internal  commerce.  See  In  re  Saunders,  52  Fed.  804, 
18  L.  R.  A.  551,  where  authorities  are  collected  on  exclusive  author- 
ity of  congress;  Mitchell  v.  Steelman,  8  Gal.  371,  in  general  discus- 
sion, holding  that  when  exercised  the  power  of  congress  was  exclu- 
sive; Santo  V.  Iowa,  2  Iowa,  202,  63  Am.  Dec.  501,  in  a  general  dis- 
cussion of  the  subject  the  court  said  the  decision  of  the  principal 
case  was  that  the  power  was  not  exclusive  in  congress  until  exer- 
cised. See  also  note  to  59  Am.  Rep.  269,  on  excluslveness  of  con- 
gressional power. 

The  exclusive  power  of  congress  was  admitted  and  the  rule  of  the 
principal  case  cited  in  Sweatt  v.  Boston,  etc.,  R.  R.  Go.,  3  Gliff.  351, 
6  N.  B.  R.  241,  F.  G.  13,684,  where  it  was  held  that  transportation 
of  freight  and  passengers  between  States  was  commerce  within 
the  meaning  of  the  Gonstltutlon;  United  States  v.  Bridleman,  7 
Sawy.  247,  7  Fed.  898,  holding  the  power  to  regulate  intercourse  with 
Indians  included  power  to  punish  for  crimes  committed  on  Indians 
wherever  the  Indian  tribes  existed;  United  States  v.  Boston  & 
Albany  R.  R.  Go.,  15  Fed.  211,  as  to  laws  governing  transportation 
of  animals  between  States,  with  penalties  attached;  United  States 
V.  Gralg,  28  Fed.  796,  as  to  the  assisted  immigration  act  of  1885  (but 
see  the  principal  case,  p.  216,  and  the  cases  following  and  citing 
it  post);  United  States  v.  Gould,  25  Fed.  Gas.  1378,  as  to  regulation 
of  slave  trade;  Hinson  y.  Lott,  40  Ala.  135,  as  to  regulation  of 
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foreign  and  interstate  commerce;  In  re  Perlslns,  2  Cal.  432,  laying 
down  three  canons  of  exclusive  congressional  power:  Liclc  v.  Faullce- 
ner,  25  Cal.  421,  in  issuing  United  States  notes;  People  v.  Rensse- 
laer, etc.,  R.  R.  Co.,  15  Wend.  131,  30  Am.  Dec.  40,  as  to  regulation 
of  the  coasting  trade;  Lawrence  v.  Hodges,  92  N.  C.  677,  53  Am. 
Rep.  437,  prescribing  methods  of  sale  and  transfer  of  vessels. 

But  on  the  same  point  of  exclusive  jurisdiction  the  principle  laid 
down  was  discussed  and  distinguished  in  License  Cases,  5  How. 
581,  12  L.  291,  separate  opinion  of  Taney,  holding  it  did  not  war- 
rant the  rule  of  exclusive  power;  Passenger  Cases,  7  How.  499,  12 
L.  793,  separate  opinion  that  the  court  had  emphatically  disclaimed 
all  intention  of  passiiig  on  the  question;  and  in  Ex  parte  Crandall, 
1  Nev.  309,  310,  where  the  court  held  the  question  was  not  involved 
in,  and  had  been  expressly  waived  by,  the  principal  case. 

The  concurrent  legislative  power  of  the  States  was  affirmed  in 
the  following  cases  citing  the  principle:  Groves  v.  Slaughter,  15 
Pet  504,  511,  10  L.  821,  823,  as  to  the  prohibition  and  regulation  of 
slavery;  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  13,  48  Am. 
Rep.  693,  collecting  and  reviewing  decisions,  and  affirming,  as  a 
proper  exercise  of  the  police  power,  a  law  imposing  a  penalty  on 
telegraph  companies  for  failing  to  transmit  a  message;  Hardy  v. 
A.,  T.  &  S.  F.  R.  R.  Co.,  32  Kan.  714,  5  Pac.  12,  as  to  the  maximum 
freight  law,  holding  It  did  not  apply  to  Interstate  commerce,  else  it 
would  be  void,  collecting  and  reviewing  authorities;  Commonwealth 
T.  Huntley,  156  Mass.  248,  30  N.  E.  1132.  15  L.  R.  A.  845,  dissenting 
opinion,  discussing  as  to  the  State  power  to  regulate  the  importa- 
tion of  liquor;  Walcott  v.  People,  17  Mich.  93,  sustaining  State  law 
requiring  express  companies  to  pay  a  tax  on  current  business  within 
the  State;  Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  299,  44  Am.  St. 
Rep.  911,  18  S.  E.  280,  holding  a  State  law  providing  under  penalty 
for  prompt  delivery  of  telegrams,  was  not  a  regulation  of  commerce. 

Aside  from  the  foregoing  respecting  exclusive  and  current  pow- 
ers, the  following  citations,  holding  various  State  legislation  un- 
constitutional under  the  syllabus  principle:  Brown  v.  Maryland, 
12  Wheat  446,  6  L.  688,  as  to  law  requiring  importers  of  foreign 
goods  to  pay  a  license  fee;  Leisy  v.  Hardin,  135  U.  S.  108,  34  L. 
132,  10  S.  Ct  683,  to  prevent  sale  of  Imported  liquors  in  original 
packages;  Brennan  v.  TItusville,  153  U.  S.  301,  38  L.  722,  14  S.  Ct. 
832,  imposition  of  license  tax  on  soUcitIng  agents  of  manufacturers 
of  another  State;  Kaeiser  v.  Illinois  Central  R.  R.  Co.,  5  McCrary, 
499,  18  Fed.  153,  as  to  so  much  of  a  law  providing  for  a  tariff  of 
maximum  charges  on  railways  as  related  to  through  shipments;  Mo- 
bile, etc.,  R.  R.  Co.  V.  Sessions,  28  Fed.  594,  as  to  the  Mississippi  Rail- 
road Commission,  and  collecting  authorities;  In  re  Saunders,  52  Fed. 
805,  18  L.  R.  A.  551,  with  Brown  v.  Maryland,  supra;  Cuban  S.  S.  Co 
T.  Fltzpatrick,  66  Fad.  66,  as  to  the  provisions  in  the  Constitution  and 
statutes  of  Louisiana  prohibiting  foreign  seamen  from  loading  and 
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unloading  their  own  ships;  Ex  parte  Jervey,  66  Fed.  959,  the  South 
Carolina  dispensary  act,  when  applied  to  persons  bringing  liquor 
Into  State  without  attempting  to  unload;  State  ▼.  P.  W.,  etc.,  R.  R. 
CJo.,  4  Houst  204,  205,  as  to  act  of  1864,  imposing  a  tax  on  passen- 
gers in  so  far  as  It  operates  on  persons  entering  Into,  departing 
from,  or  passing  through  the  State;  Webb  t.  Dunn,  18  Fla.  724,  as 
to  the  law  imposing  a  port  fee  on  all  vessels  entering  the  port  of 
Pensacola;  Munn  y.  People,  69  111.  102,  in  dissenting  opinion,  argu- 
ing that  the  law  regulating  public  warehouses  was  unconstitutional; 
Holllda  y.  Hunt,  70  111.  113,  22  Am.  Rep.  66,  law  to  regulate  the  sale 
of  patents;  Sherlocis  y.  Ailing,  44  Ind.  195,  showing  that  laws  bur- 
dening commerce  had  been  held  invalid;  Louisiana  y.  Kennedy,  19 
La.  Ann.  426,  as  to  a  tax  on  property  brought  from  other  States  for 
sale  or  reshipment  until  it  became  part  of  the  common  property  of 
the  State;  Stanley  y.  Wabash,  etc.,  R.  R.  Co.,  100  Mo.  439,  13  S.  W. 
710,  8  L.  R.  A.  550,  law  requiring  of  railway  companies  double-deck 
cars  for  transportation  of  sheep,  so  far  as  it  related  to  Interstate 
traffic,  collecting  authorities;  Coxe  y.  State,  144  N.  Y.  40S,  39  N.  E. 
403,  holding  a  State  could  not  make  a  grant  of  marsh  lands  with 
power  to  Inclose  and  obstruct  navigation;  Chapman  y.  Miller,  2 
Spears  L.  778,  as  to  the  pilot  ordinance  of  city  of  Charlestown;  Rail- 
road Commissioners  v.  Railroad  Co.,  22  S.  C.  236,  238,  act  to  regu- 
late freights  to  points  outside  the  State.  See  also  note  to  27  Am.  St 
Rep.  550,  on  subjects  on  which  State  legislation  is  forbidden. 

Distinguished  also  In  State  v.  Delaware,  etc.,  R.  R.  Co.,  30  N.  J. 
L.  479,  as  not  applicable  to  a  State  law  laying  a  tax  on  transporta- 
tion of  passengers  and  things  within  a  State. 

Conunerce  is  more  than  traffic,  it  is  commercial  Intercourse  be- 
tween nations  and  parts  of  nations  In  all  its  branches,  and  includes 
navigation.  It  is  regulated  by  prescribing  rules  for  carrying  on 
that  intercourse,  pp.  189,  190. 

The  citations  collect  a  number  of  authorities  affirming  the  above 
definition  and  rule,  and  further  elucidating  it  And  first  those  cases 
which  relate  to  navigation:  United  States  v.  Coombs,  12  Pet.  78, 
9  L.  1006,  holding  that  Federal  Jurisdiction  extended  to  theft  from 
a  cast-away  ship  on  the  sea  beach  above  high- water  mark;  Hender- 
son v.  Mayor  of  New  York,  92  U.  S.  270,  23  L.  548,  holding  statutes 
of  New  York  and  Louisiana  imposing  a  passenger  tax,  payable  by 
master  of  a  vessel,  void;  Lord  v.  Steamship  Co.,  102  U.  S.  544,  26 
L.  226,  holding  that  when  navigating  the  high  seas  between  ports 
of  the  same  State,  a  vessel  of  the  United  States  was  subject  to  the 
regulating  power  of  congress;  The  Thomas  Swan,  6  Ben.  45,  P.  C. 
13,931,  holding  the  regulating  power  included  the  control  for  that 
purpose  of  all  the  navigable  waters  of  a  State  accessible  from 
another  State;  Martin  v.  Acker,  Blatchf.  &  H.  280,  F.  O.  9,155,  hold- 
ing that  an  action  for  wages  by  a  seaman  on  a  vessel  plying  between 
ports  of  the  same  State  was  within  the  Federal  admiralty  Jurlsdic- 
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tion;  The  Cheeseman  v.  Two  Perry  Boats,  2  Bond,  372,  P.  0.  2.633, 
holding  tbat  a  ferry  boat  engaged  in  carrying  traffic  and  intercourse 
between  States  was  subject  to  congressional  legislation;  Blanchard 
V.  The  Martha  Washington,  1  Cliff.  472,  F.  0.  1,513,  holding  the  act 
of  congress  of  July,  1850,  concerning  the  registry  of  vessels  was 
constitutional;  The  James  Morrison,  Newb.  246,  F.  0.  15,465,  holding 
that  the  right  of  congress  did  not  extend  to  regulate  all  navigation 
but  only  where  It  could  regulate  commerce;  The  Gretna  Green,  20 
Fed.  901,  holding  the  navigation  laws  did  not  apply  to  a  case  of  a 
vessel  plying  wholly  within  a  State;  United  States  v.  Burlington, 
etc..  Ferry  Co.,  21  Fed.  333,  holding  that  the  carrying  of  passengers 
was  commercial  intercourse;  United  States  v.  Guess,  48  Fed.  588, 
holding  revised  statutes,  section  4409,  imposing  a  penalty  for  navi- 
gating contrary  to  regulations,  was  constitutional;  North  Bloomfield 
Gravel  Min.  Go.  v.  United  States,  88  Fed.  674,  sustaining  act  of 
congress  of  March,  1893,  regulating  hydraulic  mining  in  California; 
Mitchell  V.  Steelman,  8  Cal.  372,  applying  the  rule  to  an  act  of 
congress  requiring  registration  of  ships'  mortgages;  Wis  wall  v.  Potts, 
5  Jones  Eq.  190,  holding  congress  could  require  the  recording  of 
vessels  engaged  in  foreign  or  interstate  commerce,  but  not  of  those 
trading  exclusively  in  a  State. 

Cases  which  relate  to  navigable  rivers  and  streams,  and  obstruc- 
tions by  bridges, etc., are:  Silliman  v. Troy,  etc..  Bridge  Co.,  11  Blatchf. 
284,  F.  C.  12,853,  in  general  discussion  with  reference  to  powers  of 
the  State  to  authorize  a  bridge  over  a  navigable  stream;  Columbus 
Ins.  Co.  V.  Curtenius,  6  McLean,  218,  F.  C.  3,045,  holding  that  c6n- 
gress  by  its  enactments  had  intended  that  the  Mississippi  and  its 
navigable  tributaries  should  remain  free  from  obstructions  to  navi- 
gation; Hatch  V.  Wallamet  Bridge  Co.,  7  Sawy.  131,  6  Fed.  329, 
holding  power  of  congress  extended  to  all  navigable  waters  accessi- 
ble from  a  State  other  than  that  in  which  they  He;  and  Wallamet 
Bridge  Co.  v.  Hatch,  9  Sawy.  649,  19  Fed.  350,  holding  the  river 
for  the  purposes  of  commerce  was  part  of  the  Columbia  river,  and 
navigable  water  of  the  United  States;  United  States  v.  New  Bedford 
Bridge  Co.,  1  Wood.  &  M.  419,  F.  0.  15,867,  holding  congress  had 
power  to  keep  open  all  navigable  streams  to  the  highest  ports  of 
delivery;  The  Clinton  Bridge,  Woolw.  163,  164,  F.  C.  2,9fK),  holding 
the  definition  covered  the  right  to  legislate  concerning  bridges  over 
navigable  waters;  Depew  v.  Board  of  Trustees,  5  Ind.  10,  and  Nea- 
derhouser  v.  State,  28  Ind.  266,  holding  that  the  power  to  regulate 
commerce  Included  the  right  to  keep  open  the  natural  channels  of 
commerce,  but  that  a  State  could  authorize  an  obstruction  of  a 
stream  not  being  an  interstate  navigable  stream;  Pollock  v.  Cleve- 
land Ship  Building  Co.,  56  Ohio  St  668,  47  N.  E.  584,  holding  the 
right  of  a  riparian  proprietor  to  the  soil  of  a  river  was  subordinate 
to  the  public's  paramount  right  of  navigation. 

The  following  cases  relate  to  intercourse  with  the  Indians:  United 
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States  V.  Holllday,  3  Wall.  417,  18  L.  185,  applying  the  rule  to  acts 
of  congress  prohibiting  sale  of  liquor  to  Indians;  United  States  v. 
Seveloff,  2  Sawy.  317.  F.  C.  16,252,  holding  that  Alaska  was  not  part 
of  the  Indian  Territory  to  which  the  statute  of  June  30,  1834,  ap- 
plied; United  States  v.  Bridleman,  7  Sawy.  250,  7  Fed.  901,  holding 
that  Federal  courts  bad  Jurisdiction  to  punish  larceny  from  an 
Indian;  and  United  States  v.  Martin,  8  Sawy.  476,  14  Fed.  820,  had 
also  Jurisdiction  of  a  murder  of  an  Indian. 

Gases  relating  to  railroads,  postal  and  telegraph  lines  are:  Pensa- 
cola  Ck).  V.  West  Tel.  Co.,  96  U.  S.  9,  24  L.  710,  holding  that  the 
definition  also  Included  the  postal  service  and  extends  to  telegraph 
lines;  Sweatt  v.  Boston,  etc.,  R.  R.  Co.,  3  CliflT.  347,  5  N.  B.  R.  243, 
F.  C.  13,684,  holding  that  railroad  companies  are  commercial  cor- 
porations; Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  2  Woods, 
646,  F.  C.  10,960,  holding  congress  had  power  to  legislate  concerning 
telegraphs,  and  the  statute  of  Florida  which  conflicted  with  Federal 
law  was  void;  Western  Union  Tel.  Co.  v.  Atlantic  &  Pacific  Tel.  Co., 
5  NeT.  109,  holding  that  telegraphy  came  within  the  definition.  Cases 
relating  to  other  subjects  of  congressional  legislation  under  the 
commerce  clause  are:  In  re  Rahrer,  140  U.  S.  556,  35  L.  574,  11  S. 
Ct  867,  where  the  definition  was  applied  to  congressional  legislation 
as  to  Uquors;  United  States  v.  Boyer,  85  Fed.  432,  holding  the  act 
of  congress  providing  for  inspection  before  slaughter  of  animals  for 
export  was  unconstitutional. 

The  following  cases  further  define  what  are  subjects  of  interstate 
commerce  on  which  State  legislation  has  been  held  unconstitutional; 
Covington,  etc..  Bridge  Co.  v.  Kentuclcy,  154  U.  S.  218,  38  L.  969,  14 
S.  Ct.  1092,  holding  bridges  were  instruments  of  Interstate  commerce 
as  well  as  feri-y  boats,  and  that  a  State  law  attempting  to  regulate 
tolls  on  a  bridge  over  the  Ohio  was  void;  The  William  Jarvis,  1 
Sprague,  487,  F.  C.  17,697,  holding  Louisiana  code  respecting  colored 
seamen,  was  unconstitutional;  State  v.  Chicago,  etc.,  R.  R.  Co.,  40 
Minn.  268,  12  Am.  St  Rep.  731,  41  N.  W.  1047,  3  L.  R.  A.  238, 
and  n.,  holding  the  State  railroad  commission  had  no  power  to  fix 
rates  for  transportation  in  another  State;  McNaughton  v.  McGlrl, 
20  Mont  129,  63  Am.  St  Rep.  613,  49  Pac.  653,  reviewing  authorities 
and  holding  that  an  agent  of  a  corporation  of  another  State  buying 
wool  consigned  to  warehouses  out  of  State  was  engaged  in  inter- 
state commerce;  People  v.  Brooks,  4  Den.  476,  holding  a  State 
hospital  tax  on  ofl^cers  and  crew  of  vessels  engaged  in  the  coasting 
trade  was  void;  Commonwealth  v.  Gloucester  Ferry  Co.,  98  Pa.  St 
120,  123,  dissenting  opinion,  arguing  that  State  could  not  tax  cor- 
porate stock  of  a  foreign  corporation  doing  business  in  the  State. 
On  the  other  hand.  State  enactments  have  been  sustained  on  the 
subjects  to  which  the  following  cases  relate:  Lehigh  Valley  R.  R. 
Co.  V.  Pennsylvania,  145  U.  S.  200,  36  L.  675,  12  S.  Ct  807,  in  which 
a  tax  on  railroad  transportation  between  points  in  a  State,  though 
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pAining  In  transit  ontslde  the  State,  was  held  not  a  tax  on  interstate 
commerce;  Fry  v.  State,  63  Ind.  563,  30  Am.  Rep.  246,  upholdin^y 
State  law  regulating  issuing  and  taliiing  up  of  ticliets  by  common 
carriers;  Fuller  v.  Chicago  &  N.  W.  R.  R.  Co.,  31  Iowa,  207,  up- 
holding State  law  requiring  railway  companies  annually  to  fix  and 
publish  schedule  of  rates  for  transportation;  Howell  v.  State,  3  Gill, 
18,  arguendo,  as  to  right  of  a  State  to  tax  shares  of  vessels  owned 
by  residents  of  the  State;  Commonwealth  v.  Phila.  &  R.  R.  Co.,  62 
Pa.  St.  206,  1  Am.  Rep.  408,  showing  that  the  State  tonnage  law 
on  all  goods  transported  was  not  a  regulation  of  commerce,  but  a  tax 
for  revenue;  State  v.  Morgan,  2  S.  Dale.  51,  48  N.  W.  320,  holding 
that  the  regulation  of  the  business  of  mercantile  commercial  agen* 
cies  was  a  legitimate  subject  of  State  legislation. 

The  same  definition  and  rule  have  been  also  cited  generally  in 
Passenger  Cases,  7  How.  436,  437,  12  L.  766,  in  which  the  rule  was 
approved;  Dred  Scott  v.  Sandford,  19  How.  622,  15  L.  790.  dissent- 
ing opinion  of  Curtis,  arguendo,  illustrating  interference  of  the 
national  Constitution  with  State  rights;  United  States  v.  E.  0. 
Knight  Co.,  156  U.  S.  21,  36,  39  L.  332,  337,  15  S.  Ot.  257,  262,  dissent- 
ing opinion,  arguing  that  the  anti-monopoly  act  of  1890  extended  to 
manufacturers  of  a  necessary  of  life;  Kaeiser  v.  Illinois  Central 
R.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  laying  down  seven  proposi- 
tions as  to  commerce  and  its  regulation,  as  established  by  cases,  and 
collecting  authorities;  United  States  v.  Holtzhauer,  40  Fed.  78,  hold- 
ing that  an  indictment  under  revised  statutes,  section  5344,  need 
not  allege  Jurisdictional  facts;  Lin  Sing  v.  Washburn,  20  Cal.  585, 
dissenting  opinion,  arguendo,  that  regulation  of  commerce  did  not 
extend  to  the  taxation  of  Chinese  as  a  class;  In  re  State  Lands,  IS 
Colo.  364,  32  Pac.  988,  holding  that  where  a  State  Constitution  pro- 
vided that  power  was  to  be  exercised  under  such  regulations  as 
should  be  prescribed  by  law,  it  meant  rules  to  be  prescribed  by  the 
legislative  department;  New  Yorl^  v.  Miln.  11  Pet.  154,  9  L.  669,  in 
dissenting  opinion;  United  States  v.  Williamson,  28  Fed.  Cas.  692, 
affirming  right  of  owner  to  travel  with  slaves  through  another  State. 
See  also  note,  27  Am.  St.  Rep.  551,  as  to  what  is  commerce. 

Distinguished  In  Passenger  Cases,  7  How.  502,  12  L.  794,  holdinj^ 
that  the  converse  of  tlie  proposition,  viz.,  that  navigation  included 
commerce,  is  not  true;  and  in  State  v.  Fullerton,  7  Rob.  (La.)  21.*), 
as  not  applicable  to  a  tax  levied  on  persons  coming  by  boat  to  th.* 
city  of  New  Orleans,  where  neither  the  captain,  officers  or  creAV 
of  the  ship  were  made  liable. 

Embargo.^  Power  in  the  Federal  government  to  lay  an  embargo 
is  acknowledged  and  is  included  in  the  power  to  regulate  commerce, 
pp.  191,  192. 

Cited  to  this  point  In  Legal  Tender  Cases,  12  Wall.  550,  20  L.  312, 
holding  all  powers  necessary  for  executing  powers  expressly  granted 
were  Included. 
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Commerce^  as  nsed  In  national  Constitution,  comprehends  eyeiy 
species  of  commercial  intercourse  between  United  States  and  foreign 
nations,  between  States,  and  with  Indian  tribes;  in  regulating  it 
the  power  of  congress  does  not  stop  at  the  Jurisdictional  lines  of 
States,  and  may  be  exercised  within  a  State,  pp.  193-195. 

Upon  this  point  also  the  citations  are  numerous,  and  show  the 
following  applications  of  the  principle:  Oilman  y.  Philadelphia,  8 
Wall  737,  739,  743,  18  L.  103,  104,  105,  dissenting  opinion,  holding 
that  congress  had,  by  the  acts  relating  to  the  coasting  trade,  regu* 
la  ted  the  navigation  on  the  Schuylkill  river;  Wabash,  etc.,  Ry.  v. 
Illinois,  118  U.  S.  573,  30  L.  249,  7  S.  Ct  11,  holding  a  State  law 
Imposing  penalty  for  discriminating  in  the  matter  of  long  and  short 
haul  which  might  operate  on  interstate  transportation,  unconstitu- 
tional, collecting  and  reviewing  authorities;  Leicy  v.  Hardin,  135 
U.  S.  Ill,  34  L.  133,  10  S.  Ct  685,  holding  that  power  of  congress 
over  imports  from  foreign  countries  applied  to  importations  from 
one  State  to  another;  Schollenberger  v.  Pennsylvania,  171  U.  S.  21, 
18  S.  Ct  765,  holding  a  State  could  not  wholly  exclude  oleomargarine 
from  importation  from  State  where  made,  but  might  regulate  its 
introduction  so  as  to  secure  purity;  Lake  Shore,  etc.,  R.  R.  Co. 
V.  Ohio,  173  U.  S.  316,  in  dissenting  opinion,  arguendo,  that  States 
could  not  legislate  to  provide  for  stoppage  of  trains  at  certain  places, 
and  impose  fines;  The  Daniel  Hall,  Brown  Adm.  197,  198,  F.  C. 
3,564,  holding  that  power  of  congress  extended  to  transportation  of 
goods  wholly  within  a  State,  but  destined  for  other  States;  Hatch 
V.  Wallamet  Bridge  Co.,  7  Sawy.  133,  6  Fed.  332,  holding  that  a 
coasting  license  was  only  a  license  to  navigate  a  stream  as  far  as 
navigable,  and  that  a  State  could  obstruct  or  destroy  the  navigation 
of  a  river  within  its  limits;  The  Chusan,  2  Story,  464,  F.  C.  2,717, 
holding  it  to  have  been  decided  that  power  of  congress  to  regulate 
foreign  and  Interstate  navigation  was  exclusive,  applying  rule  to 
liens  on  ships  in  home  and  foreign  ports;  Roberts  v.  Skolfield,  3 
Ware,  191,  F.  C.  11,917,  holding  that  no  State  could  have  a  separate 
and  distinct  maritime  law  of  its  own;  The  Clinton  Bridge,  Woolw. 
165,  F.  C.  2,900,  holding  congressional  authority  extended  to  acts 
done  on  land,  which  prevented  the  exercise  of  power  to  regulate 
commerce;  King  v.  American  Transportation  Co.,  1  Fllpp.  7,  F.  C. 
7,787,  holding  that  the  destruction  of  a  warehouse  by  fire  caused 
by  sparks  from  smokestack  of  a  vessel  navigating  a  river,  was  a 
case  over  which  congress  had  no  power  to  legislate;  Cuban  S.  S. 
Co.  V.  Fitzpatrlck,  66  Fed.  67,  holding  that  regulating  power  ex- 
;ended  to  the  persons  conducting  navigation  as  well  as  to  the  instm- 
monts  used;  United  States  v.  Coal  Dealers'  Assn.,  85  Fed.  265,  hold- 
ing the  Coal  Dealers  Association  of  California  illegal  as  a  restraint 
on  interstate  commerce,  under  the  anti-trust  law  of  1890;  City  of 
South  Bend  v.  Martin,  142  Ind.  42,  41  N.  E.  318,  29  L.  R.  A.  535,  ordi- 
pance  imposing  a  license  on  peddlers,  not  an  interference  with  inter- 
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■tate  commerce,  when  the  goods  offered  had  become  permanentlir 
fixed  and  mingled  with  property  in  State;  City  of  Huntington  v. 
Mahan,  142  Ind.  698,  51  Am.  St  Rep.  202,  42  N.  H.  463,  holding 
right  to  deliver  goods  sold  when  not  within  the  State  conld  not  be 
taxed;  The  Wharf  Case,  3  Bland,  371,  in  general  discussion,  holding 
the  Federal  government  had  power  to  establish  and  regulate  public 
ports;  State  v.  Delaware,  etc.,  R.  R.  Co.,  30  N.  J.  L.  492,  dissenting 
opinion,  arguendo,  that  State  could  not  impose  tax  on  transportation 
of  passengers  and  merchandise  passing  through  State;  Flanagan  v« 
Philadelphia,  42  Pa.  St  231,  sustaining  State  act  for  erection  of 
new  bridge  over  the  Schuylkill  river  at  Philadelphia;  State  v.  Free- 
man, 8  Yerg.  316,  holding  that  State  law  of  1833,  extending  crim- 
inal law  to  crimes  by  Indians  within  the  Indian  Territory,  was 
valid.  Cited  approvingly  in  Passenger  Cases,  7  How.  462,  12  L.  777  J 
arguendo,  in  dissenting  opinion,  New  York  v.  Mlln,  11  Pet  154« 
155,  9  L.  669. 

Distinguished  in  The  James  Morrison,  Newb.  248,  F.  0.  15,465, 
as  not  intending  to  say  that  power  of  congress  extended  to  all  com' 
merce  and  navigation,  and  holding  it  did  not  include  a  ferry  wholly 
in  limits  of  State. 

Regulation  of  commerce.— The  power  committed  to  congress  by 
the  Constitutibn  does  not  extend  to  commerce  wholly  within  fl 
State,  p.  194. 

This  ruling  is  affirmed  and  applied  by  the  following  citing  cases, 
many  of  them  concerned  with  navigation  of  rivers  and  lakes.    The 
cases  relating  to  rivers  are:  Veazie  v.  Moor,  14  How.  575,  14  L.  548, 
affirming  Moor  v.  Veazie,  82  Me.  364,  52  Am.  Dec.  666,  sustaining 
statute  of  Maine  granting  sole  right  of  navigating  a  river  wholly 
within  the  State;  The  Daniel  Ball,  10  Wall.  565,  19  L.  1002,  holdin^^ 
that  a  steamship  transporting  goods  on  navigable  waters  of  the 
United  States  entirely  within  a  State's  limits,  but  coming  from  and 
going  to  other  States,  was  subject  to  congressional   legislation; 
Lord  V.  Steamship  Co.,  102  U.  S.  543,  26  L.  226,  accepting  the  rule  as 
undoubted,  and  holding  revised  statutes,  section  4283,  as  limited  by 
revised  statutes,  section  4289,  not  applicable  to  vessels  used  on 
rivers  or  inland  navigation,  and,  therefore  unconstitutional;  Bridge 
Go.  V.  United  States,  105  U.  S.  492,  26  L.  1151,  dissenting  opinion, 
arguing  that  congress  could   not   order  removal  of  bridges  over 
navigable    streams    which    did    not   obstruct    navigation;    United 
States  V.  New  Bedford  Bridge,  1  Wood.  &  M.  417,  F.  C.  15,867, 
holding  that  penalties  for  obstruction  of  a  navigable  stream  wholly 
in  a  State  by  a  bridge  constructed  under  a  State  law  could  not  be 
Inflicted  in  Federal  courts;  The  Bright  Star,  Woolw.  275,  F.  C.  1,880, 
holding  that  a  steamboat  plying  on  a  navigable  river,  but  wholly 
within  a   State,   was  not  engaged   in   interstate   commerce;   The 
Gretna  Green,  20  Fed.  901,  holding  the  navigation  laws  did  nol 
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Apply  to  a  TessGl  trading  within  State  limits;  United  States  T.  Bur- 
lington, etc.,  Ferry  Co.,  21  Fed.  335,  holding  that  the  regulating 
power  of  congress  extended  to  vessels  on  navignhle  waters  of  the 
United  States,  even  when  engaged  exclusively  in  domestic  commerce 
of  the  States;  Whitaker  v.  The  F.  Lorents,  29  Fed.  Gas.  954,  hold- 
ing Federal  courts  did  not  have  jurisdiction  of  a  case  of  damage 
to  a  passenger  going  between  ports  in  same  State:  The  BelfuHt  v. 
Boon  &  Co.,  41  Ala.  70,  holding  a  State  had  the  right  to  create  a 
statutory  lien  on  a  vessel  for  goods  lost  in  navigating  an  interior 
river  above  tide -water. 

The  citing  cases  relating  more  particularly  to  navigation  on  the 
lakes  are:  Allen  v.  Newberry,  21  How.  240,  16  L.  Ill;  Maguirc  v. 
Card,  21  How.  250,  16  L.  Ill,  holding  act  of  congress  of  February 
^3,  1845,  regulating  Federal  jurisdiction  in  admiralty  upon  the 
lakes,  did  not  apply  to  vessels  engaged  in  domestic  State  commerce; 
The  Seneca,  1  Blss.  372,  F.  C.  12,609,  and  The  Tug  Oconto,  5  Biss. 
4G3,  F.  C.  10,421,  holding  a  steamboat  plying  wholly  between  ports 
of  a  State  not  liable  to  government  inspection  act;  The  James  Mor- 
rison, Newb.  245,  F.  0.  15,465,  holding  congress  had  no  power  over 
commerce  completely  internal  and  confined  to  one  State;  Transpor- 
tation Ck>.  V.  Moore,  5  Mich.  393,  distinguishing  and  defining  '*  in- 
land navigation  "  as  not  including  navigation  of  the  Great  Ameri- 
can Lakes  and  their  connecting  waters. 

In  matters  not  relating  to  navigation,  the  ruling  is  applied  in 
the  following  cases:  Pensacola  Tel.  Co.  v.  West,  etc.,  Tel.  Co.,  96 
U.  S.  23,  24  L.  715,  dissenting  opinion,  arguendo,  that  act  of  congress 
of  July  24,  1806,  did  not  relate  to  all  telegraph  lines;  Interstate 
Commerce  Commn.  v.  Brimson,  154  U.  S.  470,  38  L.  1055,  14  S.  Ct 
1130,  in  general  discussion  on  the  powers  of  interstate  commerce 
commission  to  require  witnesses  to  testify;  Geer  v.  Connecticut, 
101  U.  S.  531,  40  L.  797,  16  S.  Ct.  605,  holding  a  State  law  prohibit- 
ing the  killing  of  game  birds  for  export  constitutional;  State  v. 
Ilarrub,  State  v.  Melvin,  95  Ala.  184,  186,  36  Am.  St  Rep.  199,  202. 

10  So.  754,  755, 15  L.  R.  A.  764,  sustaining  State  law  regulating  oyster 
fisheries  in  State,  collecting  cases;  Dobbs  v.  State,  39  Ark.  356,  43 
Am.  Rep.  270,  holding  State  law  prohibiting  sale  of  pistols  coi? 
Rtitutional:  IVople  v.  Brady,  40  Cal.»218,  6  Am.  Rep.  615,  holding  the 
Constitution  could  not  abrogate  the  right  of  a  State  to  regulate  the 
production  and  competency  of  evidence;  Phelps  v.  Racey,  60  N.  Y. 
15,  19  Am.  Rep.  144,  holding  States  could  pass  laws  for  preservation 
of  game;  Railroad  Co.  v.  Harris,  99  Tenn.  710,  712,  43  S.  W.  121, 
122,  holding  that  a  tax  on  railroads  for  transportation  wholly 
within  a  State  does  not  aflfect  interstate  commerce;  Smith  v.  State, 
100  Tenn.  506,  46  S.  W.  569,  41  L.  R.  A.  434,  ^35,  discussing  power 
of  congress  to  legislate  sustaining  State  law  providing  for  separate 
railroad  accommodation  of  white  and  colored  races.  See  also  note 
to  62  Am.  Dec.  238,  on  State  Jurisdiction;  note  to  62  Am.  Dec.  239, 
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on  same  subject.    Cited  approvingly  in  dissenting  opinion,  Brown 
▼.  Maryland,  12  Wheat  452»  6  L.  090. 

Power  of  congnress  over  commerce  is  the  power  to  regulate  or 
prescribe  the  rules  by  which  commerce  is  to  be  governed;  It  has  no 
limitations  except  as  prescribed  by  the  Constitution,  p.  196. 

The  cases  in  which  this  principle  has  been  cited  and  applied  may 
be  grouped  into  four  classes:  First,  those  in  which  the  courts  have 
said  congress  can,  and,  second,  cannot  legislate;  third,  those  in  which 
it  has  been  decided  States  can,  and,  fourth,  cannot  legislate.    Of  the 
first  class  are:  Interstate  Commerce  Commn.  v.  Brlmson,  154  U.  S. 
471,  38  L.  1055,  14  S.  Ct  1131,  holding  that  the  interstate  commerce 
act  was  a  legitimate  exercise  of  congressional  power;  Scranton  y. 
Wheeler,  57  Fed.  812,  16  U.  S.  App.  152,  holding  that  the  States' 
title  to  land  under  rivers  was  subject  to  the  regulating  power  of 
congress;  Sweatt  v.  Boston,  H.  &  E.  R.  R.  Co.,  3  Cliff.  352,  5  N.  B. 
R.  247,  F.  0.  13,684,  holding  railroad  companies  are  subject  to  the 
bankruptcy  act;  Sang  Lung   v.  Jackson,  85  Fed.  505,  the  act  pro- 
hibiting importation  of  impure  tea;  United  States  v.  Mackenzie,  30 
Fed.  Cas.  1164,  in  charge  to  grand  Jury  holding  congress  had  power 
to  limit  trial  of  crimes  by  members  of  army  or  navy  to  courts- 
martial;  Mitchell  V.  Steelman,  8  Cal.  372,  holding  congress  could 
require  registration  of  mortgages  of  ships;   S.   C,  p.  373,  citing 
opinion  of  Johnson  that  the  regulating  power  extended  to  shipbuild- 
ing, the  carrying  trade,  etc.;  BuUard  v.  N.  P.  R.  R.  Co.,  10  Mont  179, 
25  Pac.  122, 11  L.  R.  A.  250,  collecting  cases  holding  interstate  com- 
merce law  of  1887  derived  its  authority  from  the  regulating  power 
tn  the  Constitution;  Kneedler  v.  Lane,  45  Pa.  St  278,  sustaininf 
validity  of  conscription  act  of  congress  of  1863;  Schollenberger  v. 
Brinton  (the  Legal  Tender  Cases),  52  Pa.   St  61,  in  concurring 
opinion,  holding  congress  had  power  to  issue  treasury  notes  and 
make  them  legal  tender.    Cases  in  which  the  legislative  powers  of 
congress  have  been  denied  are:  Pollard  v.  Hagan,  3  How.  229,  11 
L.  574,  holding  the  regulating  power  did  not  confer  on  the  United 
States  any  rights  over  the  shores  of  navigable  waters;  Kentucky, 
etc.,  Br.  Co.  v.  Louisville  &  N.  R.  B.,  37  Fed.  624,  2  L.  R.  A.  32T, 
holding  the  commerce  act  of  1886  was  not  intended  to  interfere  with 
private  contracts  between  common  carriers  not  in  conflict  with  the 
law. 

Cases  in  which  State  powers  of  legislation  have  been  in  question 
have  principally  related  to  those  which  have  been  held  to  conflict 
with  the  power  of  congress  under  the  principle  syllabused  above: 
Lee  Bowman  v.  Chicago  B.  R.  Co.,  125  U.  S.  520,  31  L.  719,  8  S.  Ct 
712,  dissenting  opinion,  majority  holding  that  a  State  law  prohibit- 
ing importation  of  liquor  without  a  certificate  was  void;  The 
Chusan,  2  Story,  466^  F.  C.  2,717,  holding  a  State  could  not  legislate 
so  as  to  supply  what  was  not  actually  occupied  by  congressional 
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legislation;  Lin  Sing  t.  Washburn,  20  G&I.  506»  arguendo,  and 
holding  State  law  of  3862  against  importation  of  Chinese  labor  un- 
constitutional; O.  R.  L.  Go.  y.  Patterson,  33  Oal.  340,  holding  law 
granting  county  supervisors  right  to  collect  toil  for  floating  lumber 
down  the  Carson  river  unconstitutional;  Council  Bluffs  v.  K.  C,  etc., 
B.  R.  Co.,  45  Iowa,  349,  24  Am.  Rep.  770,  holding  statute  of  1S72  im- 
posing certain  duties  on  railroad  companies  terminating  at  Oouncil 
Bluffs  void  as  an  interference  with  regulations  enacted  by  congress; 
Carton  &  Co.  v.  Illinois  Cent  R.  R.  Co.,  59  Iowa,  151,  44  Am.  Rep. 
074, 13  N.  W.  68,  holding  if  State  law  of  1874  contemplated  the  fixing 
of  rates  on  shipments  to  other  States,  it  was  void;  Wood  v.  Stock- 
well,  55  Me.  82,  holding  State  had  no  power  to  interfere  with  act  of 
congress  requiring  registration  of  conveyances  of  ships;  The  Wharf 
Case,  3  Bland,  374,  375,  holding  State  law  authorizing  wharfage, 
dues  on  articles  other  than  productions  of  State  void;  People  v. 
Brooks,  4  Den.  479,  holding  that  when  a  subject  of  legislation 
had  been  acted  on  by  congress  it  is  placed  beyond  State  control; 
State  V.  Scott,  98  Tenn.  259,  39  S.  W.  2,  36  L.  R.  A.  432,  soliciting 
orders  for  pictures  to  be  enlarged  outside  the  State  is  interstate 
commerce  and  State  law  Imposing  a  tax  on  persons  other  than 
photographers  of  the  State,  engaged  in  such  business,  void.  But 
State  power  of  legislation  has  been  affirmed  in  Crow  v.  State,  14 
Mo.  305,  as  to  internal  taxation.  By  analogy  the  principle  has  been 
further  applied  to  municipal  ordinances  in  the  following  cases:  Os- 
borne V.  Mobile,  44  Ala.  496,  holding  a  municipal  tax  on  an  express 
company  was  not  a  tax  to  regulate  commerce;  State  v.  Thomas,  102 
Mo.  90,  14  S.  W.  109,  a  municipal  ordinance  authorizing  the  ordering 
of  a  special  election  to  fill  vacancies  in  an  elective  office  before  the 
end  of  the  official  term;  State  v.  Schweickardt,  100  Mo.  509,  19 
S.  W.  51,  to  the  power  given  to  the  city  of  St  Louis  to  regulate 
its  parks.  See  also  Passenger  Cases,  7  How.  394,  12  L.  749,  where 
the  rule  is  cited  approvingly  in  general  discussion. 

Commerce.— Power  of  congress  comprehends  navigation  within 
limits  of  every  State  so  far  as  it  is  connected  with  commerce  with 
foreign  nations,  or  among  the  States  or  with  the  Indian  tribes, 
p.  197. 

Cited  to  this  point,  In  re  Debs,  158  U.  S.  590,  39  L.  1104,  15  S.  Ct 
906,  as  asserting  the  control  of  congress  over  inland  waters  and 
applying  the  rule  to  right  to  remove  obstructions  to  commerce  on 
railways;  The  Daniel  Ball,  Brown  Adm.,  199,  P.  C  3,564,  holding 
power  of  congress  controlled  the  commodity  and  means  of  its  trans- 
portation from  point  of  shipment  to  destination;  The  General  Cass, 
Brown  Adm.  339,  F.  O.  5,307,  holding  that  admiralty  Jurisdiction 
extended  to  vessels  of  all  classes,  whether  licensed  or  not,  if  en- 
gaged in  business  of  commerce;  The  Martha  Washington,  3  Ware. 
249,  F.  a  9,148,  holding  the  regulating  power  extended  to  the  In- 
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Btrnments  of  coirimprce,  but  doubting  if  It  could  regulate  the  mode 
of  transfer  of  ships;  United  States  v.  Debs,  64  Fed.  749,  collecting 
and  reviewing  authorities  holding  that  "commerce"  in  the  anti- 
trust statute  of  1800  Is  not  synonymous  with  '*  trade,"  but  has  same 
signification  as  In  Constitution. 

State  inspection  laws  are  not  passed  by  virtue  of  power  to  regu- 
late commerce,  though  they  may  have  an  influence  on  commerce; 
their  object  Is  to  Improve  quality  of  articles  produced  and  fit  them 
for  subjects  of  commerce,  p.  2<)3. 

Cited  and  principle  applied  in  Turner  v.  Maryland,  107  U.  S.  50, 
51,  27  L.  375,  2  S.  Ct.  54,  55,  holding  that  statute  of  Maryland  re- 
lating to  inspection  of  tobacco  before  exportation  was  constitu- 
tional; S.  C,  p.  54,  27  L.  376,  2  S.  Ct.  57,  holding  all  such  kiws  are 
subject  to  the  revision  and  control  of  congress;  Bowman  v.  Chicago 
R.  R.  Co.,  125  U.  S.  488,  31  L.  708,  8  S.  Ct  700,  holding  that  a  State 
law  prohibiting  importation  of  liquor  without  a  certificate  that 
consignee  was  a  licensed  dealer  was  not  an  inspection  law,  but  a 
regulation  of  commerce  and  unlawful;  Jjcisy  v.  Hardin,  135  U.  S. 
113,  34  L.  134,  10  S.  Ct.  685,  holding  a  State  law  prohibiting  sale  of 
Imported  liquors  by  the  Importer  except  In  unbroken  packages 
void;  Volght  V.  Wright,  141  U.  S.  65,  35  L.  639,  11  S.  Ct  856,  hold- 
ing State  law  of  Virginia  requiring  inspection  of  Imported  flour  void 
as  discriminating  In  favor  of  home-made  flour;  Patapsco  Guano  Co. 
y.  North  Carolina,  171  U.  S.  856,  18  S.  Ct.  866,  sustaining  State  law 
for  the  Inspection  of  fertilizers  imposing  a  charge  per  ton  to  defray 
costs  of  inspection;  New  York  v.  Compagnie  Gen.  Transatlantique, 
20  Blatehf.  303,  10  Fed.  362,  holding  State  laws  for  inspection  of 
alien  Immigrants  not  inspection  laws  In  sense  of  the  Constitution; 
United  States  v.  Bain,  3  Hughes,  604,  F.  C.  14,496,  classing  inspec- 
tion laws  among  the  subjects  of  legislation  left  to  State  control; 
In  re  Wong  Yung  Quy,  6  Sawy.  447,  2  Fed.  629,  holding  statute  of 
California  relating  to  disinterment  and  removal  of  Chinese  corpses 
not  In  conflict  with  national  Constitution;  Corfleld  v.  Coryell,  4 
Wash.  C.  O.  380,  F.  C.  3,230,  holding,  by  analogy,  that  New  Jersey 
oyster  law  of  1820  was  constitutional;  Neilson  v.  Garza,  2  Woods. 
290,  F.  C.  10,091.  holding  Inspection  laws  of  Texas  of  1871-1874 
constitutional;  Swift  v.  Sutphin,  39  Fed.  637,  holding  Minnesota 
statute,  efFect  of  which  was  to  prohibit  importation  of  any  fresh 
meat,  violative  of  the  Constitution;  In  re  Barber,  39  Fed.  650,  hold- 
ing Indian  statute,  in  effect  prohibiting  import  of  dressed  meat,  un- 
constitutional; United  States  v  Boyer,  85  Fed.  435,  holding  that  con- 
gressional law  for  Inspection,  before  slaughter,  of  animals  intended 
for  export  not  within  constitutional  iwwer  to  regulate  commerce; 
State  V.  Coal  Co.,  41  La.  Ann.  471,  6  So.  223,  holding  that  as 
regards  inspection  laws,  quantity  was  as  legitimate  subject  as  qual- 
ity; Tomer  v.  State,  55  Md.  264,  holding  State  could  regulate  dl- 

VuL.II  — 16 


9  Wheat  1-240  Notes  on  U.  S.  Beports.  226 

menslons  of  packages,  require  their  delivery  at  State  warehouses 
for  inspection  and  irjpose  charges  to  cover  the  cost  of  inspection; 
Moore  v.  State,  48  Miss.  170,  commenting  on  the  quarantine  and 
police  powers  of  State,  the  court  holding  the  State  could  legislate 
to  prohibit  lotteries;  Scott  v.  Wilson,  3  N.  H.  327,  arguendo,  that 
State  law  to  prevent  damage  from  floating  timber  loose  down  the 
Connecticut  river  did  not  affect  to  regulate  commerce;  Smith  v. 
State,  100  Tenn.  409,  46  S.  W.  568,  41  L.  R.  A.  434,  sustaining  Stats 
law  for  separate  railroad  accommodation  for  white  and  colored 
races  as  a  valid  police  regulation;  St.  Louis,  etc.,  Ry.  Ck>.  v.  Smith* 
49  S.  W.  631,  upholding  State  inspection  was  respecting  importa- 
tion of  diseased  cattle. 

Distinguished  in  Railroad,  etc.,  Go.  v.  Board  of  Health,  36  La. 
Ann.  668,  showing  that  State  law  imposing  fees  for  quarantine  in- 
spection do  not  come  within  the  definition  of  inspection  laws  in  the 
principal  case. 

Pilotage.— States  may  enact  laws  applicable  to  pilotage  within 
their  own  limits,  subject  to  the  power  of  congress  to  interpose  and 
legislate;  but  congress  cannot  delegate  its  legislative  powers  to  a 
State,  pp.  207,  208. 

The  following  cases  cite  and  apply  the  rule  in  sustaining  various 
State  laws  and  acts  of  congress  on  the  subject:  Wilson  v.  McNamee, 
102  U.  S.  574,  26  L.  235,  as  to  the  pilot  laws  of  New  York;  The  Wave 
V.  Hyer,  2  Paine,  144,  F.  O.  17,300,  as  to  act  of  congress  adopting 
New  York  State  law  relating  to  pilots,  holding  congress  had  still 
power  to  legislate  on  the  entire  subject;  The  Glencame,  7  Sawy.  202, 
7  Fed.  607,  the  Oregon  pilot  laws  valid  until  superseded  by  congress; 
The  Clymene,  9  Fed.  167,  act  of  congress  of  March,  1837,  to  prevent 
conflicts  under  the  pilotage  laws  of  Delaware  and  Pennsylvania; 
The  Chase,  14  Fed.  855,  law  conferring  on  local  boards  power  to  fix 
pilotage  rates,  valid  as  exercise  of  original  State  power;  Commis- 
sioners of  Pilotage  v.  Steamboat  Cuba,  28  Ala.  198,  law  requiring 
steamboat  owners  to  file  statement  of  name  and  owners  of  boats; 
Low  V.  Commissioners  of  Pilotage,  Charlt.  (Ga.)  314,  act  authorizing 
city  of  Savannah  to  elect  commissioners  of  pilotage;  Thompson  v. 
Spraigue,  69  Ga.  421,  pilotage  clauses  in  Georgia  code  valid  except 
as  to  one  clause  repugnant  to  act  of  congress.  Cited  also,  arguendo, 
In  Hobart  v.  Drogan,  10  Pet  120,  9  L.  368,  holding  rule  did  not 
apply  to  legislation  as  to  salvage;  dissenting  opinion,  Cooley  v. 
Wardens  of  Philadelphia,  12  How.  321,  13  L.  1006,  majority  holding 
State  pilotage  law  constitutional. 

Begulation  of  commerce.—  Power  to  regulate  implies  full  power 
over  the  thing  to  be  regulated,  and  excludes  the  action  of  ^11  others 
that  would  perform  the  same  operation  on  same  thing,  p.  209. 

Cited  to  this  point  in  Cherokee  Nation  v.  Georgia,  5  Pet  44,  8  U 
40,  and  principle  applied  to  power  of  congress  to  make  regulations 
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and  mles  respecting  United  States  territory;  Passenger  Cases,  7 
How.  555,  12  L.  816,  discussing  and  reviewing  authorities;  United 
States  V.  New  Bedford  Bridge,  1  Wood.  &  M.  430,  P.  C.  15,867, 
collecting  cases  on  question  of  exclusive  power  of  congress,  doubting 
that  silence  of  congress  was  equivalent  to  a  prohibition. 

Distinguished  in  Scott  v.  Wilson,  8  N.  H.  325,  as  inapplicable  to 
a  State  law  respecting  the  floating  of  timber  loose  down  the  Con* 
necticut  river. 

Alght  of  interoourae  between  States  derives  its  source  from  those 
laws  whose  authority  is  acknowledged  by  civilized  man  throughout 
the  world.  The  Constitution  gave  to  congress  the  power  to  regulate 
It,  p.  211. 

Cited  and  principle  applied  in  United  States  v.  Crulkshank,  92  U.  S. 
551,  23  L.  591,  to  the  right  of  public  meeting  for  a  lawful  purpose; 
Bowman  v.  Chicago  Ry.  Co.,  125  U.  S.  519,  520,  31  L.  719,  8  S*  Ct. 
711,  712,  dissenting  opinion,  holding  that  free  interstate  commercial 
intercourse  existed  by  virtue  of  the  Constitution,  but  congress  could 
not  so  regulate  it  as  to  prevent  the  reasonable  exercise  of  the  powers 
reserved  to  the  States. 

Begolation  of  commerce  includes  vessels  engaged  in  carrying 
passengers  as  well  as  those  carrying  merchandise,  pp.  215,  217. 

Cited  to  this  point  in  dissenting  opinion,  City  of  New  York  v. 
Miln,  11  Pet  154,  155,  9  L.  669;  Passenger  Cases,  7  How.  401,  479, 
12  L.  751,  784,  as  now  not  an  open  question;  S.  C,  p.  566,  12  L.  821,  as 
Instance  of  use  of  legitimate  authority  by  congress;  Hall  v.  De  Cuir, 
95  U.  S.  491,  24  L.  549,  arguendo,  in  case  of  Louisiana  statute;  United 
States  V.  Burlington,  etc.,  Ferry  Co.,  21  Fed.  335,  holding  a  ferry 
boat  on  navigable  water  plying  between  ports  of  same  State  was 
within  admiralty  jurisdiction  and  subject  to  navigation  laws  of 
congress;  United  States  v.  The  Ohio,  27  Fed.  Cas.  226,  holding  that  a 
boat  having  no  motive  power  of  its  own  is  not  a  vessel  within 
the  law  for  enrolling  and  licensing  ships  engaged  in  the  coasting 
trade;  Hanson  v.  Elchstaedt,  69  Wis.  546,  35  N.  W^.  33,  applying 
principle  to  use  of  State  ofllce  of  register  of  deeds  by  all  persons. 

Admiralty.— Enrollment  confers  national  character  on  vessels 
designed  for  the  coasting  trade:  registration  the  like  as  to  vessels 
designed  for  foreign  trade,  pp.  214,  215. 

The  effect  of  enrollment  has  been  considered  and  defined  in  the 
following  cases,  which  cite  and  apply  the  above  ruling:  The 
Mohawk,  3  Wall.  571,  18  L.  68,  holding  that  under  the  act  of  March 
2,  1831,  it  was  equivalent  to  both  enrollment  and  registration  and 
subjected  enrolled  vessels  to  the  penalties  attaching  to  registered 
ones;  Morgan  v.  Parham,  16  Wall.  475,  21  L.  304,  that  it  did  not 
subject  a  vessel  to  State  taxation  when  registered  and  owned  in 
another  State;  HoweU  y.  State,  3  QiU,  19,  holding  it  did  not  pre- 
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vent  the  State  taxing  a  share  of  a  vessel  licensed  for  coasting  trade 
owned  by  resident  of  a  State;  Steamboat  Co.  v.  Livingston,  3 
Cow.  727,  738,  in  general  discussion  of  the  points  decided  in  princi- 
pal case  as  to  the  extent  of  the  license,  holding  that  it  gave  full 
power  to  navigate  the  waters  of  the  United  States  for  the  purpose 
of  the  coasting  trade;  Bradshaw  v.  The  Sylph,  3  Fed.  Cas.  1178, 
holding  that  vessels  enjoyed  a  common  character  in  all  American 
ports  regardless  of  owner's  domicile;  Lawrence  v.  Hodges,  92  N.  C. 
<i77,  53  Am.  Rep.  440,  that  it  and  the  license  conferred  the  national 
character  wherever  the  ship  might  go  and  however  engaged. 
Cited  also  in  the  following  cases:  Hall  v.  De  Ouir,  95  IT.  S.  4:)8. 
513,  24  L.  551,  556,  holding  that  vessels  carrying  passengers  ari> 
equally  under  the  control  of  congress;  and  in  Belden  v.  Chaso,  150 
U.  S.  697,  37  L.  1226,  14  S.  Ct.  271,  holding  that  a  steam  pleasure 
yacht  was  an  ocean-going  steamer  not  a  coaster. 

Admiralty.— License  under  act  of  congress  for  regulating  the 
coasting  trade  gives  a  permission  to  cany  on  that  trade,  pp.  212>  218. 

Cited  and  rule  applied  in  the  following  cases,  in  which  the  efTect 
of  the  license  in  exempting  the  vessel  from  attempted  control  and 
taxation  by  States  and  municipalities  has  been  athrmed:  Sinnot  v 
Davenport,  22  How.  239,  241,  16  L.  246,  247,  as  to  State  law  re- 
quiring registration  of  vessels  holding  coasting  licenses;  State  Ton- 
nage Cases,  12  Wall.  215,  20  L.  374,  as  to  law  to  impose  tonnage 
duty  on  steam  and  sailiug  boats;  Hall  v.  De  Cuir,  95  U.  S.  495,  24 
L.  550,  as  tx>  a  passenger  vessel  licensed  for  coasting  trade;  Moran 
V.  New  Orleans,  112  U.  S.  72,  28  L.  054,  5  S.  Ct.  39,  as  to  municipal 
ordinance  imposing  license  tax  on  tow  boats  running  between  Qulf 
of  Mexico  and  New  Orleans;  Ilarman  v.  Chicago,  147  I^.  S.  405,  37 
L.  220,  13  S.  Ct.  309,  as  to  municipal  ordinance  imposing  Ucens& 
tax  on  vessels  licensed  und»3r  revised  statutes,  section  4311;  Phila- 
delphia, etc..  Tow  Boat  Co.  v.  Philadelphia,  W.  &  B.  R.  R.  Co.,  11> 
Fed.  Cas.  475,  as  to  ^laryland  Sunday  law  unless  engaged  In 
towing  between  ports  of  the  State;  Chilvers  v.  People,  11  Mich. 
53,  dissenting  opinion,  arguing  that  licensed  vessel  could  not  be 
subjected  to  municipal  tax  as  a  ferry  boat  from  Detroit  to  Canada. 
But  in  the  following  cases  the  license  was  held  not  to  confer  ex- 
emption: Transportation  Co.  v.  Parkersburg,  107  U.  S.  7r»5,  27  L. 
589,  2  S.  Ct  743,  as  to  State  law  imposing  a  wharfage  tax;  San 
Francisco  v.  Cal.  S.  N.  Co.,  10  Cal.  507,  holding  that  vessels  plying 
on  rivers  were  engaged  in  coasting  trade  and  were  subject  to 
statutory  harbor  dues  under  State  law. 

The  same  ruling  has  also  been  cited  and  applied  In  the  following 
cases:  The  James  Morrison,  Newb.  251,  252,  254,  255,  P.  C.  15,405^ 
and  The  William  Pope,  Newb.  259,  260,  F.  C.  16,703,  holding  that 
a  ferry  boat  wholly  in  a  State  was  not  engaged  in  the  coasting 
trade  and  did  not  require  a  Federal  license;  United  States  v.  New 
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Bedford  Bridge,  1  Wood.  &  M.  498,  F.  G.  15.S67,  holding  that  a 
bridge  constructed  under  State  law  was  not  a  crime  against  the 
Federal  licensing  acts  without  a  constitutional  provision  or  law  of 
congress;  City  of  New  York  v.  Independent  Steamboat  Co.,  22  Fed. 
81)2,  holding  the  question  of  extent  of  license  was  not  involved  in 
alleged  infringement  of  exclusive  fony  rights  under  a  State  fran- 
chise; Ravesies  v.  United  States,  37  Fed.  447,  holding  a  vessel  en- 
gaged in  the  carrying  trade  on  a  navigable  river  was  engaged  In 
the  coast- wise  trade  and  subject  to  act  of  June  19,  1886;  Steam- 
boat Co.  V.  Livingston,  3  Cow.  750,  dissenting  opinion,  holding  that 
principal  case  had  decided  that  the  commerce  subject  to  control  of 
congress  was  the  coasting  trade  which  included  the  transportation 
of  passengers. 

Taxation  may  be  levied  both  by  congress  and  States  upon  the 
same  subject  so  long  as  the  object  of  the  tax  is  within  the  power 
of  the  taxing  authority,  p.  199. 

This  principle  has  been  applied  in  the  following  citing  cases  as 
to  the  congressional  power  of  taxation:  Day  v.  Bufflngton,  3  CliflP. 
886,  F.  C.  3,675,  holding  the  salary  of  a  Judge  paid  by  the  State 
could  not  be  taxed  as  Income  under  the  national  internal  revenue 
law;  State  v.  Garton,  32  Ind.  7,  9,  2  Am.  Rep.  319,  321,  holding 
official  bonds  given  to  a  State  by  its  officers  could  not  be  taxed  by 
congress;  Kunzler  v.  Kohaus,  5  Hill,  324,  holding  congress  could 
authorize  voluntary  bankruptcy  in  the  laws  of  1841.  State  taxa- 
tion has  been  dealt  with  in  the  following.  In  which  the  power  to 
tax  has  been  denied:  Ward  v.  Maryland,  12  Wall.  428,  20  L.  452, 
as  to  a  discriminating  tax  on  nonresident  traders;  Clou  cos  tor  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  211,  29  L.  1G4,  5  S.  Ct.  832,  on  trans- 
portation of  passenjrers  and  freight  by  steam  ferry  between  New 
Jersey  and  Philadelphia;  Crow  v.  State,  14  Mo.  300,  334,  on  mer- 
chants. And  in  the  following  cases,  in  which  the  State  power  of 
taxing  has  been  affirmed:  Louisville  Bridge  Co.  v.  City  of  Louis- 
ville, 81  Ky.  196,  as  to  so  much  of  a  bridge  over  the  Ohio  river 
as  lay  within  the  State  boundary  line;  Stetson  v.  City  of  Bangor, 
50  Me.  286,  as  to  shares  in  national  banks;  Ragnet  v.  Wade,  4 
Ohio,  110,  on  merchants;  Perry  v.  Torrence,  8  Ohio,  524,  32  Am. 
Dec.  727,  and  Transportation  Co.  v.  City  of  Wheeling,  9  W.  Va. 
181,  27  Am.  Rep.  556,  as  to  State  and  municipal  taxes  on  steamboats 
08  property. 

Taxation  —  Duties.— Power  to  levy  duties  on  imports  and  ex- 
ports is  a  branch  of  the  taxing  power  not  of  the  commcce  power, 
and  States  cannot  levy  tonnage  duties  without  consent  of  congress, 
pp.  201,  202. 

Cited  and  principle  applied  In  the  following  cases,  which  relate 
to  taxes  which  a  State  or  municipality  may  lawfully  impose:  Pas- 
Benger  Cases,  7  How.  501,  502,  549,  554,  12  L.  794,  814,  816,  holding 
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that  a  passenger  tax  on  the  master  of  a  ship  is  not  an  Import  duty 
unless  the  passengers  are  imports;  State  Tonnage  Gases,  12  WalL 
214,  20  L.  373,  holding  ships  may  be  taxed  as  proijerty;  Transporta^ 
tion  Ck).  V.  Wheeling,  09  U.  S.  282,  285,  25  L.  415,  416,  holding 
steamboats  plying  on  a  navigable  river  are  liable  to  taxation  by 
the  city  which  is  their  homeport;  Wiggins  Ferry  v.  East  St  Louis, 
107  U.  S.  374,  27  L.  423,  2  S.  Ct  264,  sustaining  a  license  tax  on 
ferry  boats;  The  North  Cape,  6  Biss.  510,  F.  0.  10,316,  sustaining 
a  municipal  tax  on  a  vessel  owned  in  a  city  not  being  a  tonnage 
tax.  It  is  cited  also  in  the  following,  where  the  taxation  was  held 
unlawful:  Peete  v.  Morgan,  19  Wall.  583,  22  L.  202,  as  to  a  State 
tax  by  way  of  tonnage  to  provide  the  cost  of  carrying  out  a  valid 
State  quarantine  law;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  211,  29  L.  104,  5  S.  Ct.  832,  as  to  a  tax  imposed  on  transporta- 
tion on  ferry  between  States;  United  States  v.  New  Bedford  Bridge, 

1  Wood.  &  M.  502,  F.  O.  15,867,  holding  the  rule  was  now  settled 
as  to  imposition  of  tonnage  duties  by  State;  Lott  v.  Morgan,  41  Ala. 
250,  as  to  a  tonnage  tax  on  vessels  plying  in  the  navigable  wators 
of  the  State  Oaw  of  1866) ;  Sipe  v.  Murphy,  49  Ohio  St  546,  31  N. 
E.  887,  17  L.  R.  A.  187,  license  tax  on  auction  sale  of  goods  im- 
ported for  such  sale;  Johnson  v.  Drummond,  20  Gratt  422,  as  to 
duty  on  oysters  under  law  of  1866,  because  It  was  in  fact  a  tonnage 
duty.  It  is  also  cited  generally  in  People  v.  Walling,  53  Mich.  260, 
18  N.  W.  810,  holding  the  terms  ** imports"  and  "exports"  apply 
only  coming  from  or  going  to  foreign  countries. 

Distinguished  in  Commonwealth  v.  Philadelphia,  etc.,  B.  B.  Co., 
62  Pa.  St  298,  1  Am.  Bep.  409,  holding  that  act  of  1864,  imposing 
a  tonnage  tax  on  freight  carried  by  the  railroad,  was  in  no  way 
a  levy  of  duties  on  imports,  but  a  tax  for  revenue. 

Immignration  tax.— The  first  clause  of  section  9  of  Constitution 
enables  congress  to  impose  poll  tax  on  all  immigrants;  congress 
may  prohibit  where  States  permit  but  cannot  permit  where  States 
prohibit  (opinion  of  Johnson),  p.  230. 

Denied  in  Passenger  Cases,  7  How.  540,  12  L.  810,  in  opinion  of 
Woodbury,  pointing  out  that  the  section  was  one  of  limitation  of 
power  rather  than  of  grant  and  seemed  to  refer  only  to  slaves. 

Licensing  acts  are,  in  fact,  universally  restraining  acts  (concurring 
opinion  of  Johnson),  p.  232. 

Cited  to  this  point  in  Munn  v.  The  People,  69  111.  99,  dissenting 
opinion,  arguendo,  that  act  of  1871,  to  regulate  public  warehouses, 
was  in  violation  of  the  bill  of  rights. 

Constitutional  law.— In  construing  the  Constitution,  words  must 
be  taken  in  their  natural  sense,  and  the  objects  for  which  a  power 
is  conferred  taken  into  consideration,  pp.  188,  189. 

Further  canons  of  construction  w^re  laid  down  in  the  following 
cases:  Citing  the  above  rule,  viz.,  in  Bhode  Island  v.  Massachusetts, 
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12  Pet  728,  9  L.  1260,  where  it  was  held  that  the  interpretation  of  a 
■npreme  law  was  confined  to  its  obTious  or  necessarily  implied  sense; 
Greencastle  Township  y.  Black,  5  Ind.  570,  where  the  court  held  the 
discretion  of  courts  in  construing  a  State  Constitution  was  more 
limited  than  in  construing  statutes;  Beebe  t.  State,  6  Ind.  528,  hold- 
ing that  all  that  courts  could  do  with  statutes,  noxious,  but  con- 
stitutional, was  to  chasten  their  harshness  of  construction;  Smith  y. 
Halfacre,  6  How.  (Miss.)  600,  that  a  Gonstitutipn  ought  not  to  be  so 
construed  as  to  cripple  the  goyemment,  and  applying  the  principle 
to  the  election  of  State  officials;  Bloomer  y.  Todd,  3  Wash.  Ter.  617, 
19  Pac.  140,  1  L.  R.  A.  115,  in  denying  women  suffrage  in  the  terrl-* 
tory,  it  was  held  that  any  power  not  glyen  to  congress  in  the  Consti- 
tution, specifically  or  by  necessary  implication,  did  not  exist  at  all. 

Th«  following  cases  affirm  and  apply  the  rule  with  reference  to   . 
State  Constitutions,  viz.:  People  y.  Lynch,  51  Cal.  28,  21  Am.  Rep. 
687,   as  to  the  separation  of  legislatiye  and  judicial   powers  in 
California  Constitution;  Thomason  y.  Ruggles,  60  Cal.  474,  11  Pac. 
25,  and  Oakland  Paying  Co.  y.  Hilton,  69  Cal.  492,  11  Pac.  9,  as  to 
the  proyision  requiring  entry  on  the  journals  of  a  proposed  con- 
stitutional amendment;  Alexander  y.  People,  7  Colo.  1G5,  2  Pac.  899, 
where  it  ^as  held  that  when  the  Constitution  fixed  the  lowest  limit, 
the  legislature  might  act  without  restriction  in  ascending  scale;  Peo- 
ple y.  Hatch,  33  111.  137,  holding  that  the  governor  must  be  allowed 
the  whole  time  given  by  the  Constitution  for  signing  bills;  Hills  v. 
Chicago,  60  111.  90,  as  to  persons  to  make  sales  for  delinquent  taxes 
under  Illinois  Constitution;  Lafayette,  M.  &  B.  R.  R.  Co.  v.  Geiger,  34 
Ind.  203,  as  to  power  of  municipal  corporations  to  subscribe  for 
railroad  stock;  Cory  v.  Carter,  48  Ind.  338,  17  Am.  Rep.  745,  collect- 
ing authorities  on  the  construction  of  Constitutions  and  sustaining 
a  provision  for  the  separate  education  of  colored  children;  Robert- 
son v.  State,  109  Ind.  129,  10  N.  E.  606,  per  Elliott,  J.,  holding  that 
under  the  State  Constitution  jurisdiction  of  a  contest  for  lieutenant- 
governor  vested    wholly    in   the   general    assembly;    Opinions    of 
Justices,  62  Me.  606,  in  dissenting  opinion,  arguendo,  that  the  State 
Constitution  contained  no  inhibition  against  females  holding  office; 
Murphy  and  Glover  Test  Oath  Cases,  41  Mo.  373,  to  the  oath  of 
loyalty  prescribed  by  the  Constitution  of  Missouri,  holding  it  con- 
trary to  the  national  Constitution;  State  v.  County  Court,  50  Mo.  329, 
dissenting  opinion,  interpreting  the  provision  for  the  establishment  of 
inferior  courts  of  law;  Hale  v.  Everett,  53  N.  H.  125, 16  Am.  Rep.  182, 
interpreting  the  Constitution  on  the  question  of  support  of  religious 
societies;  Attorney-General  v.  Taggart,  G6  N.  H.  365,  3G6,  29  Atl. 
1029,  25  L.  R.  A.  614,  615,  and  n.,  respecting  question  of  vacancy  In 
office  of  governor;  People  v.  New  York  Cent  R.  R.  Co.,  24  N.  Y.  487,  in 
discussing  the  bearing  of  the  Constitution  on  the  law  dealing  with 
the  State  canal  revenues;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y. 
412,  413,  in  general  discussion  as  to  the  powers  of  congress  under 
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the  Constitution;  Wenzler  v.  People,  58  N.  Y.  520,  construing  the 
clause  In  State  Constitution  on  election  of  Justices  of  the  peace; 
People  V.  Carr.  100  N.  Y.  242,  53  Am.  Rep.  105,  3  N.  E.  84,  and 
People  V.  Wemple,  115  N.  Y.  308,  22  N.  E.  273,  as  to  the  Umlt  of  age 
for  holding  Judicial  ofBce;  Home  Ins.  Co.  v.  Taxing  District,  4  Lea, 
()54,  dissenting  opinion,  arguendo,  that  implied  repeals  were  for- 
bidden In  Tennessee;  Farinholt  v.  Luckhard,  90  Va.  937,  44  Am.  St 
liep.  954,  21  S.  E.  817,  as  to  the  homestead  exemption,  and  holding 
that  a  mail  carrier  was  a  laboring  man;  Cincinnati  &  O.  R.  R.  Co. 
V.  Miller,  19  W.  Va.  419,  arguing  In  Interpreting  the  inhibition 
against  exempting  property  from  taxation;  State  t.  CottriU,  31  W. 
Va.  191,  6  S.  E.  443,  as  to  the  trial  of  crimes  and  misdemeanors  by 
Jury,  reviewing  authorities;  State  v.  McGough,  24  So.  397,  refusing 
to  follow  any  refined  rules  of  interpretation  where  the  language  was 
plain;  Coombs  v.  State,  44  S.  W.  855,  construing  provision  as  to 
establishment  of  courts  by  the  legislature. 

The  rule  has  been  cited  and  applied  In  construing  and  considering 
tlie  validity  of  acts  of  congress  and  State  enactments,  as  follows: 
Kldd  V.  Pearson,  128  U.  S.  20,  32  L.  350,  9  S.  Ct  10,  the  Kansas 
prohibition  law;  United  States  v.  E.  C.  Knight  &  Co.,  156  U.  S.  19, 
39  L.  332,  15  S.  Ct  250,  dissenting  opinion,  arguing  that  the  anti- 
'  monopoly  act  of  1890  extended  to  manufacturers  of  a  necessary  of 
life;  Pollock  v.  Farmers'  L.  &  T.  Co.,  158  U.  S.  018,  39  L.  1119,  15 
S.  Ct  913,  as  to  the  meaning  of  '*  direct  taxes."  and  holding  the 
income  tax  act  of  1894  void;  Ex  rel.  Hobbs,  1  Woods,  542,  P.  C. 
0.550,  the  provisions  of  the  Georgia  code  as  to  Intermixed  marriages; 
lu  re  Irwine,  13  Fed.  Cas.  130,  as  to  the  bankruptcy  law  of  1841; 
Clayton  v.  Berry,  27  Ark.  132,  the  act  appropriating  money  to  pay 
militia  claims;  People  v.  Weller,  11  Cal.  86,  the  law  concerning  the 
election  of  district  Judges;  Frleszleben  v.  Shallcross,  9  Houst  107, 
19  Atl.  595,  8  L.  R.  A.  356,  and  n.,  sustaining  act  making  the  right  to 
vote  dependent  on  payment  of  taxes;  Wellborn  v.  Estes,  70  Ga.  397, 
the  code  provisions  as  to  election  of  Judges;  Indiana  Central  R.  R.  Co. 
V  Bradley,  7  Ind.  49,  the  statute  on  the  Jurisdiction  of  common-law 
courts  when  title  to  land  was  directly  called  lu  question;  Waldo  v. 
Wallace,  12  Ind,  587,  note,  on  question  whether  a  statute  conferring 
Judicial  powers  on  mayor  of  a  city  was  constitutional;  State  v. 
Young,  47  Ind.  157,  dissenting  opinion,  discussing  constitutionality 
of  liquor  law  of  1873,  as  aflfected  by  its  title;  Sibley  v.  Smith,  2  Mich. 
492,  as  to  the  statute  relatint;  to  sale  of  lands  for  taxes;  George  v. 
Concord,  45  N.  H.  439,  and  Metropolitan  Bank  v.  Van  Dyck,  27  N. 
Y.  449,  holding  that  act  of  congress  of  1802,  making  United  States 
notes  legal  tender,  was  constitutional;  Shollenberger  v.  Brinton  (the 
Legal  Tender  Cases),  52  Pa.  St  89,  on  same  act  of  1862,  arguendo,  that 
it  did  not  apply  to  contracts  to  pay  coin;  Kunzler  v.  Kohaus,  5  Hill, 
324,  and  Sackett  v.  Andross,  5  Hill,  354,  In  considering  the  voluntary 
provisions  of  the  bankruptcy  act  of  1841;  Newell  v.  People,  7  N.  Y, 
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08,  109,  118,  119,  construing  the  Erie  canal  act  of  1851,  and  holding 
same  nnconstitutlonal;  Kneedler  y.  Lane,  45  Pa.  St  312,  arguendo, 
in  favor  of  conscription  act  of  congress  of  1863;  Stockton  v.  Mont- 
gomery, Dall.  (Tex.)  475,  as  to  act  of  1841,  constituting  territory  of 
Ward;  Ex  parte  Rodriguez,  39  Tex.  776,  deciding  section  12  of  the 
election  law  of  1873  was  unconstitutional;  Henderson  y.  Beaton,  52 
Tex.  42,  dissenting  opinion,  arguing  against  the  constitutionality  of 
act  of  1879,  creating  a  commission  of  arbitration  and  award;  State  y. 
Duket  00  Wis.  280,  48  Am.  St.  Rep.  933,  63  N.  W.  86,  31  L.  R.  A.  521, 
statute  making  a  sentence  of  imprisonment  for  life  an  absolute  dis- 
solution of  marriage  constitutional.  The  same  rule  has  also  been 
applied  and  the  principal  case  cited  in  Russie  y.  Brazzell,  128  Mo. 
109,  40  Am.  St  Rep.  551,  30  S.  W.  530,  in  construing  the  provision  in 
the  constitution  of  religious  society  as  to  the  method  of  changing 
the  constitution. 

Statutory  constniction.—  A  limitation  of  a  power  argues  the  ex- 
istence of  that  power,  and  an  exception  from  a  power  marks  its 
extent,  pp.  191,  200. 

Cited  and  rule  applied  in  dissenting  opinion,  Dred  Scott  v.  Sand- 
ford,  19  How.  594,  15  L.  779,  In  the  interpretation  of  State  law  of 
Missouri,  conferring  citizenship  on  negroes;  Tinkham  v.  Tapscott,  17 
N.  Y.  152,  Applying  rule  to  construction  of  act  to  reorganize  the 
warden's  office  of  port  of  New  York;  Morton  v.  Gordon,  Dall. 
(Tex.)  398,  holding  congress  cannot  limit  the  right  of  appeal;  State 
y.  Cunningham,  83  Wis.  155,  35  Am.  St.  Rep.  59,  53  N.  W.  53,  17 
L.  R.  A.  171,  applying  rule  in  deciding  validity  of  apportionment  act 
of  1892. 

State  legislative  powers  extend  to  everything  within  the  State 
not  surrendered  to  the  national  government  all  which  can  be  more 
advantageously  exercised  by  the  State  itself,  p.  202. 

A  very  great  number  of  citing  cases  affirm  this  doctrine  and  apply 
it  taking  first  those  in  which  State  right  of  legislation  has  been 
sustained  and  arranging  them  as  to  the  subject-matter,  the  following 
relate  to  exercise  of  the  police  power:  New  York  v.  Mlln,  11  Pet. 
133,  139,  141,  145,  146,  147,  9  L.  660,  662,  663,  665,  666,  affirming 
Milne  v.  New  York,  2  Paine,  431,  F.  C.  9,618,  as  to  New  York 
statute  requiring  master  of  a  vessel  arriving  from  foreign  port  to 
report  as  to  passengers;  Holmes  v.  Jennison,  14  Pet  616,  617,  10  L. 
619,  620,  extradition  of  criminals  of  foreign  States;  S.  C,  p.  619,  10 
L.  621,  holding  that  no  power  over  the  internal  police  of  a  State  had 
been  surrendered  to  the  Federal  government;  License  Cases,  5  How. 
628,  12  L.  312,  holding  it  was  conceded  that  States  could  exclude 
articles  detrimental  to  public  morals,  safety  or  prosperity;  Slaughter 
House  Cases,  16  Wall.  63,  21  L.  404,  regulation  of  place  and  manner 
of  conducting  slaughter-houses;  Peete  v.  Morgan,  19  Wall.  582,  22 
L.  202,  holding  that  quarantine  powers  had  not  been  surrendered  to 
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the  national  goyernment;  United  States  t.  Cruikshank,  92  U.  S.  551, 
28  L.  501,  regulation  of  public  meetings;  Patterson  v.  Kentucky,  97 
U.  S.  503,  24  li.  1116,  collecting  authorities  as  to  continued  existence 
of  police  power  in  States,  and  holding  that  they  could  prevent  the 
use  of  a  patented  article;  Leisy  ▼.  Hardin,  135  U.  S.  131,  132,  133, 
84  L.  140,  10  S.  Ot  e&2\  dissenting  opinion,  holding  that  the  prin- 
cipal case  had  not  considered  the  grant  of  power  to  congress  as 
per  se  impairing  the  police  power  of  a  State;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  479,  89  L.  229,  15  S.  Ct  161,  a  law  forbidding 
sale  of  imitation  articles  of  food;  Geer  v.  Connecticut,  161  U.  S.  534, 
40  L.  799,  16  S.  Ct  606,  law  prohibiting  export  of  game  birds; 
Hennington  v.  Georgia,  163  U.  S.  308,  309,  41  L.  170,  171,  16  S.  Ct 
1089,  1090,  Georgia  Sunday  law  forbidding  running  of  freight  trains 
on  Sunday;  Reeves  v.  Corning,  51  Fed.  784,  Indiana  law  requiring 
vendor  of  patent  to  file  copy  of  patent  to  exhibit  source  of  title: 
Caldwell  v.  State,  1  Stew.  &  P.  376,  377,  Alabama  law  extending 
State  civil  and  criminal  jurisdiction  over  the  Creek  nation  within 
its  limits;  Magner  v.  People,  97  111.  334,  law  prohibiting  killing  of 
game  during  certain  seasons;  Jamieson  v.  Indiana,  etc.,  Gas  Co.,  128 
Ind.  578,  28  N.  E.  83,  12  U  R.  A.  659,  law  regulating  use  of  natural 
gas;  State  v.  Fagan,  22  La.  Ann.  556»  statute  giving  a  company  sole 
right  to  keep  a  slaughter-house  and  requiring  all  slaughtering  to  be 
done  there;  Morgan's  L.  L.  T.  R.  &  S.  Co.  v.  Board  of  Health,  36 
La.  Ann.  669,  law  as  to  quarantine,  and  imposing  fees;  State  v. 
Coal  Co.,  41  La.  Ann.  471,  6  So.  223,  inspection  law  requiring  weigh- 
ing of  coal  where  the  measures  of  weight  varied  in  different  States; 
The  Wharf  Case,  3  Bland,  372,  law  enacting  a  system  of  police  for 
a  public  port;  Craig  v.  Kline,  65  Pa.  St  408,  3  Am.  Rep.  642,  law 
regulating  the  floating  of  logs  on  the  Susquehanna  river;  Nixon  v 
Beld,  8  S.  Dak.  514,  515,  C7  N.  W.  59,  60,  32  L.  R.  A.  319,  ferry 
licenses;  Smith  v.  State,  100  Tenn.  505,  46  S.  W.  569,  41  L.  R.  A. 
434,  435,  law  providing  for  separate  accommodation  of  the  white 
and  colored  races  in  railroad  traveling;  Baker  v.  Wise,  16  Gratt 
196,  190,  205,  law  providing  additional  protection  of  the  slave  prop- 
erty of  citizens;  Norfolk  &  W.  R.  R.  Co.  v.  Commonwealth,  93  Va, 
755,  757,  57  Am.  St  Rep.  831,  832,  24  S.  E.  839,  34  L.  R.  A.  107,  108^ 
law  prohibiting  certain  railway  traffic  on  Sunday 

Cases  In  which  legislation  on  the  subject  of  the  liquor  traffic  has 
also  been  sustained,  as  part  of  the  police  power,  are  the  following: 
Mugler  V.  Kansas,  123  U.  S.  659,  31  L.  210,  8  S.  Ct.  296;  Bowman  v. 
Chicago  R.  R.  Co.,  125  U.  S.  510,  31  L.  716,  8  S.  Ct  707,  and  In  re 
Rahrer,  140  U.  S.  556,  35  L.  574,  11  S.  Ct.  8C7,  as  to  the  Kansas 
prohibition  law;  also  In  Bowman  v.  Chicago  R.  R.  Co.,  supra,  p.  512, 
31  L.  716,  8  S.  Ct  708,  dissenting  opinion,  arguendo,  that  a  State 
might  legislate  against  the  introduction  of  intoxicating  liquor;  S.  C, 
p.  519,  31  L.  719,  8  S.  Ct  211,  distinguishing  the  rule  laid  down  in 
Brown  v.  Maryland,  12  Wheat  419,  6  L.  678,  from  that  of  the  prin- 
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cipal  case;  Dorman  ▼.  State,  34  Ala.  247,  248,  State  prohibition  law 
of  1856-1856;  Hinson  ▼.  Lott,  40  Ala.  182,  holding  the  State  could 
Impose  tax  on  foreign  imported  liquor  after  bulk  was  broken,  and 
on  liquor  imported  from  another  State;  State  v.  Falker,  43  E^n.  242, 
22  Pac.  1022,  7  L.  R,  A.  186,  and  n.,  law  against  Importation  and  sale 
of  liquors,  whether  in  original  packages  or  not;  S.  C,  p.  247,  22  Pac. 
1024,  collecting  authorities  and  holding  the  ruling  in  Bowman  v. 
Chicago  R.  R.  Co.,  125  U.  S.  482,  31  L.  706,  8  S,  Qt  607,  supra,  did 
not  extend  to  liquor  imported  from  another  State;  Trageser  v.  Gray, 
73  Md.  254,  25  Am.  St  Rep.  590,  20  Atl.  906»  9  L.  R.  A.  78i,  liquor 
law  of  city  of  Baltimore,  confining  licenses  to  citizens  of  United 
States;  Commonwealth  v.  Kimball,  24  Pick.  363,  35  Am.  Dec.  329, 
law  prohibiting  sale  of  intoxicating  liquor  without  a  license;  People 
V.  Walling,  53  Mich.  269,  18  N.  W.  810,  law  imposing  tax  on  the 
wholesale  importation  of  liquor  from  another  State. 

The  following  cases  relate  to  the  subjects  of  navigation,  ferries 
and  bridges:  Passenger  Cases,  7  How.  548,  556,  12  L.  813,  817, 
applying  rule  as  to  State  powers  to  regulate  matters  In  harbors  and 
ports;  Conway  v.  Taylor,  1  Black,  633,  17  L.  202,  holding  the 
authority  to  establish  and  regulate  ferries  belonged  to  the  State: 
Oilman  v.  Philadelphia,  3  Wall.  725,  726,  729,  18  L.  99,  100,  holdinj? 
State  had  power  to  provide  for  the  erection  of  a  bridge  over  tli(» 
Schuylkill  river;  The  Passaic  Bridges,  3  Wall.  793,  showing  that  thf? 
decision  in  Willson  v.  Blackbird  Creek,  2  Pet.  245,  did  not  conflict 
with  principal  case;.  Wiggins  Ferry  Co.  v.  East  St  Louis,  107  U.  S. 
377,  27  L.  424,  2  S.  Ct  266,  holding  that  ferry  boats  enrolled  and 
licensed  under  laws  of  United  States  were  liable  to  State  licens(> 
fee;  Transportation  Co.  v.  Parkersburg,  107  U.  S.  706,  27  L.  590,  2 
S.  Ct  744,  arguendo,  as  to  validity  of  State  laws  imposing  a  wharf- 
age tax;  Woodman  v.  Kilboum  Mfg.  Co.,  1  Abb.  (U.  S.)  164,  1  Biss. 
552,  F.  C.  17,978,  collecting  cases  and  holding  that  a  partial  ob* 
struction  of  navigable  stream,  unless  in  conflict  with  Constitutiod 
or  Federal  enactment  was  within  power  of  State  legislature;  Sllll- 
man  v.  Hudson  R.  Bridge,  4  Blatchf.  403,  412,  F.  C.  12,852,  holding? 
New  York  statute  authorizing  construction  of  bridge  valid,  unle54< 
repugnant  to  Constitution  or  Federal  law;  Elizabethport  etc..  Ferry 
Co.  ▼.  United  States,  5  Blatchf.  199,  F.  C.  4,362,  holding  the  grant 
of  a  ferry  franchise  belongs  exclusively  to  the  State;  SllUman  v. 
Troy,  etc..  Bridge  Co.,  11  Blatchf.  286,  287,  F.  C.  12,853,  reviewing 
cases  and  holding  the  State  could  authorize  a  bridge  across  a 
navigable  river  not  interfering  with  Interstate  commerce;  The 
James  Morrison,  Newb.  250,  F.  C.  15,465,  and  The  William  Popo, 
Newb.  258,  259,  F.  C.  16,703,  holding  a  ferry  wholly  in  a  State  was 
engaged  in  internal  commerce  and  not  under  the  control  of  congress: 
New  Bedford  Bridge,  1  Wood.  &  M.  424,  F.  C.  15,867,  holding  only 
States  had  power  to  legislate  concerning  roads  and  bridges  used  for 
internal  commerce;  City  of  Nor  walk,  55  Fed.  107,  as  an  instance  of 
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creation  of  new  legal  right  by  State  authority  in  maritime  affairs, 
collecting  authorities;  Atkinson  y.  Philadelphia  &  T.  R.  R.  Co.,  2 
Fed.  Cas.  109,  as  to  act  for  construction  of  railway  briges  over  a 
stream;  Easton  v.  New  York  &  L.  B.  R.  R.  Co.,  8  Fed.  Cas.  273,  hold- 
ing construction  of  a  bridge  with  draws  over  a  navigable  stream 
within  power  of  State  legislature,  when  not  In  conflict  with  law  of 
congress;  United  States  v.  Jackson,  2G  Fed.  Cas.  561,  collecting 
authorities  and  holding  that  act  of  congress  of  1838,  requiring 
licensing  and  inspection  of  steamboats,  applied  to  all  steamboats, 
whether  engaged  solely  in  State  trafllc  or  not;  Kellogg  v.  Union  Co., 
12  Conn.  24,  25,  and  Thames  Bank  v.  Lovell  18  Conn.  510,  46  Am. 
Dec.  333,  holding  a  State  could  tax  vessels  passing  thereon  for  the 
cost  of  improving  a  navigable  river;  City  of  Savannah  v.  State,  4 
Ga.  40,  holding  State  can  authorize  construction  of  wharves  on 
navigable  rivers  within  its  territorial  limits;  Chicago  v.  McGinn,  51 
111.  273,  2  Am.  Rep.  300,  sustaining  a  city  ordinance  regulating  the 
time  and  manner  of  vessels  passing  through  bridges  over  the  Chicago 
river;  Wiggins  Ferry  v.  East  St  Louis,  102  111.  572,  574,  holdinpr 
that  municipal  authorities  could  impose  a  license  on  the  business 
of  conducting  a  ferry;  Keokuk  v.  Keokuk  Northern  &  P.  Co.,  45 
Iowa,  208,  holding  a  city  could  charge  a  reasonable  compensation 
for  use  of  wharves;  Newport  v.  Taylor,  16  B.  Mon.  795,  798,  holding 
power  of  congress  did  not  interfere  with  right  of  State  to  regulate 
ferries  over  the  Ohio  river;  State  v.  Fullerton,  7  Rob.  (La.)  217, 
liolding  the  State  could  Impose  tax  on  persons  coming  by  boat  to 
New  Orleans,  when  neither  the  captain,  oflicers  nor  crew  of  the  ship 
were  charged;  Master,  etc.,  of  New  Orleans  v.  The  Martha  J.  Ward, 
14  La.  Ann.  289,  291,  holding  that  State  act  providing  for  payment 
of  fees  for  services  of  the  master  and  warden,  constitutional; 
Chilvers  v.  People,  11  Mich.  50,  sustaining  a  municipal  ordinance 
imposing  a  license  for  keeping  a  ferry  over  the  Detroit  river,  al- 
though the  vessel  had  a  coasting  license;  Marshall  v.  Grimes,  41 
Miss.  34,  36,  holding  that  States  had  retained  the  power  of  estab- 
lishing and  regulating  ferries;  Carroll  v.  Campbell  108  Mo.  564,  17 
S.  W.  887,  holding  the  grant  of  a  ferry  privilege  by  city  council, 
within  city  limits,  was  valid  though  the  ferry  is  across  a  river  to 
another  State;  Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N. 
II.  03,  holding  the  State  has  power  to  grant  exclusive  right  to  build 
A  bridge  within  certain  limits  and  to  take  tolls;  Dover  v.  Portsmouth 
Bridge,  17  N.  H.  229,  holding  the  grant  of  power  to  congress  did  not 
operate  to  restrain  States  from  erecting  bridges  and  dams  if  no 
actual  legislation  of  congress  was  contravened;  State  v.  Freeholders 
of  Hudson,  23  N.  J.  L.  209,  and  Freeholders  v.  State,  24  N.  J.  L.  728, 
as  distinctly  conceding  to  State  the  power  to  regulate  ferries  on  its 
own  waters;  Steamboat  Co.  v,  Livingstone,  3  Cow.  734,  in  general 
discussion  as  to  the  effect  of  the  decision  in  the  principal  case; 
People  V.  Babcock,  11  Wend.  591,  holding  the  right  of  States  to 
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license  ferries  within  their  limits  was  not  surrendered  to  national 
goTemment;  People  v.  Rensselaer,  etc.,  R.  R.  Co.,  15  Wend.  133,  30 
Am.  Dec.  41,  and  Thompson  v.  People,  23  Wend.  553,  holding  State 
could  authorize  bridge  across  a  navigable  stream  with  a  draw  to 
allow  passage  of  vessels  engaged  In  coasting  trade;  Langdon  v. 
Mayor,  etc.,  of  New  York,  93  N.  Y.  156,  sustaining  a  grant  by  the 
city  of  part  of  its  water  front. 

State  power  to  lay  taxes  for  internal  revenue  has  been  affirmed 
in  the  following  citations:  Passenger  Cases,  7  How.  550,  551,  12 
L.  814,  concurring  opinion,  as  to  a  tax  for  the  support  of  paupers; 
People  V.  Naglee,  1  Cal.  236,  52  Am.  Dec.  316,  holding  that  except 
as  to  imports,  exports  and  tonnage,  power  of  taxation  existed  in 
States  as  sovereign  nations,  collecting  authorities;  Norris  v.  City  of 
Boston,  4  Met.  288,  as  to  a  law  prohibiting  the  landing  of  aliens 
without  payment  of  a  capitation  fee  for  the  support  of  foreign 
paupers;  Candler  v.  Mayor,  etc.,  of  New  York,  1  Wend.  500,  sus- 
taining a  bond  to  indemnify  the  mayor,  etc.,  of  New  York  against 
cost  of  maintenance  of  foreign  immigrants;  Commonwealth  v. 
Philadelphia  &  R.  Ry.  Co.,  62  Pa.  St  292,  1  Am.  Rep.  403,  hold- 
ing law  of  1864,  imposing  a  tonnage  tax  on  transportation,  valid  a  > 
solely  a  revenue  law;  Ex  parte  Asher,  23  Tex.  App.  672,  5  S.  W.  90 
as  to  a  law  imposing  a  tax  on  commercial  travellers. 

Legislation  concerning  railroads  has  been  sustained  In  the  fol- 
lowing: Railroad  Co.  v.  Fuller,  17  Wall.  568,  21  L.  714;  Puller  v. 
Chicago,  etc.,  R.  R.  Co.,  31  Iowa,  210,  sustaining  statute  of  Town 
requiring  railroad  companies  annually  to  fix  rates  of  its  fares  for 
passengers  and  freight  as  not  being  a  regulation  of  interstate  com- 
merce; Wabash,  etc.,  R.  R.  Co.  v.  Illinois,  118  U.  S.  584,  30  L.  252,  7  S. 
Ct  17,  dissenting  opinion,  arguendo,  that  States  could  legislate  on 
regulation  of  railroads  in  the  matter  of  long  and  short  haul  until 
congress  acted. 

Other  matters  in  which  the  competency  of  State  legislation  has 
been  affirmed  or  discussed,  are  dealt  with  in  the  following  cases; 
Passenger  Cases,  7  How.  546,  558,  565,  12  L.  812,  817,  820,  in  genera) 
discussion  as  to  State  powers  relating  to  local  taxation,  quarantine, 
police,  importation  of  criminals  or  paupers,  immoral  prints  and 
books,  poisons  and  liquors;  Smith  y.  Maryland,  18  How.  74,  15  L. 
271,  State  law  regulating  oyster  dredging;  Tennessee  v.  Davis,  100 
U.  S.  301,  25  L.  663,  dissenting  opinion,  arguendo,  that  Federal  courts 
had  no  Jurisdiction  on  the  removal  from  a  State  court  of  a  trial  of  a 
revenue  officer  for  murder  committed  in  the  course  of  his  employ- 
'  ment;  Presser  v.  Illinois,  116  U.  S.  268,  29  L.  620,  6  S.  Ct  586,  State 
law  making  all  citizens  between  eighteen  and  forty-five  subject  to 
military  duty;  Kidd  v.  Pearson,  128  U.  S.  23,  52  L.  351,  9  S.  Ct  11, 
holding  that  State  legislation  may  affect  commerce  without  regu« 
la  ting  it,  and  to  that  extent  is  lawful,  collecting  authorities;  Coving- 
ton, etc..  Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  88  L.  966,  14  S.  Ct 
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1089,  in  general  discussion,  collecting  anthoritlea  on  concurrent  juris- 
diction; Sweatt  v.  Boston,  H.  &  B.  B.  B.  Co.,  3  Cliff.  352,  5  N.  B.  B. 
248,  F.  O.  13,684,  sliowlng  that  the  States  and  the  United  States  are 
Independent  sovereignties,  collecting  authorities  and  holding  that 
railroad  corporations  are  subject  to  control  of  congress;  €k>rfield  v. 
Coryell,  4  Wash.  C.  C.  379,  F.  C.  3,230,  law  of  New  Jersey  of  1820,  as 
to  oyster  fisheries;  Louisville  B.  B.  Co.  v.  Bailroad  Commission  of 
Tennessee,  19  Fed.  713,  in  general  discussion  of  powers  of  State  to 
legislate  as  to  commerce;  Preston  v.  Finley,  72  Fed.  858,  holding  that 
newspapers  were  subjects  of  commerce;  United  States  v.  Boyer,  85 
Fed.  433,  holding  that  legislation  as  to  completely  internal'  commerce 
of  a  State  is  reserved  for  the  State;  State  v.  Harrub,  95  Ala.  188,  36 
Am.  St  Rep.  203, 10  So.  754, 15  L.  R.  A.  764,  discussing  limits  of  State 
power,  holding  that  an  oyster,  until  shelled,  was  not  an  article  of 
Interstate  commerce;  Green  v.  City  of  Savannah,  6  Ga.  13,  holding 
the  city  could,  under  the  State  laws,  regulate  the  planting  of  rice 
within  its  corporate  limits;  State  ▼.  Morris,  77  N.  C.  516,  statute 
of  1875,  restraining  disposition  of  property  of  a  corporation  by 
lottery;  Frasher  v.  State,  3  Tex.  App.  274,  30  Am.  Bep.  138,  holding 
marriage  laws  were  the  subject  of  State,  not  Federal  legislation. 
Ree  also  note  to  59  Am.  Bep.  279,  on  proper  subjects  for  State 
legislation. 

The  same  principle  has  also  been  cited  and  applied  in  the  fol- 
lowing cases  in  which  the  incompetency  of  the  State  to  legislate  has 
boen  affirmed;  Passenger  Cases,  7  How.  396,  398,  405,  480,  503,  504, 
533,  534,  12  L.  749,  750,  753,  784,  794,  795,  807,  holding  States  had 
no  power  to  impose  duties  on  imports  or  exports;  S.  C,  p.  463,  12 
L.  778,  applying  the  rule  to  attempted  tax  on  passengers;  Foster  v. 
New  Orleans,  94  U.  S.  247,  24  L.  123,  holding  Louisiana  statute  pro- 
viding for  survey  by  master  and  wardens  of  New  Orleans,  ex- 
clusively of  ships  and  cargo  arriving  at  that  city,  void  as  a  regulation 
of  commerce;  Hall  v.  De  Cuir,  95  U.  S.  488,  24  L.  548,  holding  act 
of  Louisiana,  requiring  transportation  companies  to  give  equal 
rights  to  travellers  without  distinction  of  race  or  color,  void,  as  a 
regulation  of  interstate  commerce;  Walling  v.  Michigan,  116  U.  S. 
455,  29  L.  691,  6  St  Ct  457,  law  imposing  license  tax  on  nonresident 
importers  of  liquors;  United  States  v.  Petersburg  Election  Judges,  1 
Hughes,  507,  F.  C.  16,036,  dissenting  opinion,  saying  Federal  courts 
had  only  Jurisdiction  to  protect  rights  accruing  from  citizenship  of 
United  States;  Ex  parte  Kinney,  3  Hughes,  13,  F.  C.  7,825,  holding 
that  privileges  of  citizens  as  of  States  and  as  of  United  States  were 
separate,  collecting  authorities;  People  v.  Baymond,  34  Cal.  498, 
State  law  imposing  stamp  duty  on  passenger  contracts  void  as  a 
regulation  of  commerce;  Higglns  v.  Lime,  130  Mass.  3,  State  law 
relating  to  inspection  and  sale  of  lime  from  State  of  Maine  only, 
held  unconstitutional;  State  v.  Cutshall,  110  N.  C.  549,  15  S.  B.  264, 
16  L.  B.  A.  133,  State  act  as  to  bigamous  marriages  held  invalid; 
In  re  Booth,  3  Wis.  125,  holding  that  congress  had  no  power  to  pass 
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the  fugltlye  slave  act  of  1850.  See  also  note  to  26  Am.  Rep.  517,  on 
limitation  of  State  power  to  regulate  transfer  of  patents;  and  note 
to  27  Am.  St  Rep.  549,  on  subjects  national  in  character  on  which 
States  could  not  legislate. 

The  same  principle  has  also  been  distinguished  in  the  following 
cases:  New  York  v.  Miln,  11  Pet  133  (134),  185,  9  L.  660,  661,  show- 
ing that  State  act  requiring  report  from  master  of  ship  as  to  pas- 
sengers, did  not  conflict  with  any  act  of  United  States  and  did  not  con- 
cern navigation;  S.  0.,  pp.  156, 161,  9  L.  669,  671,  dissenting  opinion, 
arguendo,  that  New  York  statute  was,  in  fact,  a  regulation  of  com- 
merce; Pennsylvania  v.  Bridge  Co.,  13  How.  584,  585,  586,  587,  14  L. 
277,  278,  dissenting  opinion,  the  majority  holding  that  a  bridge  con^ 
structed  under  State  law  over  the  Ohio  river  was  a  public  nuisance; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  215,  29  L.  166,  5  S. 
Ct  834,  holding  that  ruling  of  principal  case  as  to  State  right  to 
regulate  ferries  was  confined  to  ferries  entirely  within  the  State; 
Council  Bluffs  V.  K.  C,  etc.,  &  0.  B.  R.  R.  Co.,  45  Iowa,  354,  24 
Am.  Rep.  783,  admitting  the  principle  but  holding  not  applicable  to 
State  law  attempting  to  regulate  interchange  of  traffic  at  Council 
Bluffs. 

Constitutional  law.— Congress,  In  exercising  Its  granted  powers, 
may  use  the  same  means  as  a  State  in  exercising  one  of  its  re- 
served powers;  but  the  State  act  does  not  derive  Its  authority  from 
the  particular  power  granted  to  congress,  but  from  some  other 
power  remaining  in  the  State;  and  In  conflict  with  congres.sional 
legislation  it  yields  to  the  latter,  pp.  204,  209. 

llie  foregoing  propositions  were  laid  down  in  distlngalshlng  be- 
tween a  legislative  power  and  the  means  by  which  it  is  exercised 
in  refutation  of  the  theory  that  similar  legislation  by  the  State 
legislatures  and  by  congress  necessarily  flowed  from  the  same 
power.  The  citing  cases  affirm  and  rely  upon  the  hold! is:  as  fol- 
lows: New  York  v.  Miln,  11  Pet  137,  9  L.  662,  holding,  as  resulting 
from  the  rule,  that  a  State  may  adopt  the  same  legislative  means 
as  congress,  but  must  not  conflict  with  its  laws;  License  Cases,  5 
How.  581,  582,  583,  584,  12  L.  291,  292.  in  general  discussion,  re- 
viewing authorities  and  holding  that  the  principal  case  had 
ruled  that  States  might  make  regulations  affecting  commerce 
subject  to  the  control  of  congress:  S.  C,  p.  600,  12  L. 
299,  defining  the  limits  of  State  and  Federal  powers  as  de- 
pending on  the  condition  of  the  subject-matter  of  the  regulation; 
Passenger  Oases,  7  How.  553,  12  L.  815,  holding  that  in  case  of 
conflicting  legislation  the  State,  being  the  granting  power,  must 
give  way;  Railroad  Co.  v.  Huscn,  95  U.  S.  472,  24  L.  530,  holding 
that  police  power  of  State  cannot  be  exercised  over  subject  con- 
fided to  congress  exclusively  by  the  Constitution;  Wisconsin  y. 
Duluth,  96  U.  S.  387,  24  L.  672,  holding  that  when  congress  has 
occupied  the  field  its  action  la  conclusive  of  any  right  to  the  con- 
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trary  asserted  under  State  authority,  collecting  cases;  Brown  v. 
Houston,  114  U.  S.  631,  29  L.  260,  5  S.  Ct.  1096,  and  Robbins  v. 
Shelby  District,  120  U.  S.  493,  30  L.  606,  7  S.  Ct  5W,  holding  the 
principle  was  well  established  that  failure  of  congress  to  legislate 
indicated  the  subject  should  be  left  free  except  as  to  matters  of 
local  concern  by  the  States;  Sawrie  v.  Tennessee,  82  Fed,  619,  as 
to  supremacy  of  congressional  when  in  conflict  with  State  legisla 
tlon;  Edwards  v.  Pope,  3  Scam.  470,  affirming  the  powers  of  State 
to  enact  general  or  special  laws;  State  v.  Wiley,  4  Or.  188,  holding 
that  when  only  part  of  a  statute  is  unconstitutional  that  part  only 
is  void;  Lake  Shore,  etc.,  R.  R.  O.  v.  Ohio,  173  U.  S.  298,  299,  hold- 
ing State  law  requiring  stoppage  of  trains  at  certain  places  for  a  time 
sufficient  to  receive  and  let  off  passengers,  not  repugnant  to  CJon- 
stltution  in  the  absence  of  legislation  by  congress.  See  also  for 
general  discussion  of  concurrent  subjects  of  State  and  Federal 
legislation,  Prigg  v.  Pennsylvania,  16  Pet.  655,  10  L<  1104;  License 
Cases,  5  How.  625,  12  L.  311;  Passenger  Cases,  7  How.  552,  12  L. 
815;  United  States  v.  B.  C.  Knight  Co.,  156  U.  S.  12,  39  L.  829,  15 
S.  Ct.  253,  defining  limits  of  State  and  Federal  Jurisdiction  and 
collecting  authorities. 

Besides  the  foregoing  cases  which  deal  with  principles  rather 
than  measures,  the  following  citing  cases  apply  the  rule  to  con- 
gressional legislation:  In  re  Rahrer,  140  U.  S.  556,  557,  85  L.  574, 
575,  11  S.  Ct.  867,  868,  sustaining  act  making  liquors  imported  into 
any  State  subject  to  local  legislation  under  the  police  power;  United 
States  V.  Addyston  Pipe,  etc.,  Co.,  78  Fed.  722,  holding  the  anti- 
trust act  could  not  affect  any  monopoly  unless  it  directly  Inter- 
fered with  interstate  foreign  commerce;  Mitchell  v.  Steelman,  8 
Cal.  372,  holding  act  requiring  recording  of  ships*  mortgages  over- 
rode the  State  statute  of  frauds;  Briggs  v.  Light  Boats,  11  Allen. 
160,  holding  that  the  establishment  and  regulation  of  lighthouses 
and  vessels  belonging  exclusively  to  the  national  government;  Steam- 
boat Co.  V.  Livingstone,  3  Cow.  734,  showing  that  congress  could 
not  legislate  as  to  vessels  sailing  only  between  ports  in  same  State. 
See  also  note  to  62  Am.  Dec.  240,  on  power  of  congress  to  revise 
and  control  State  inspection  lawa  And  In  the  following  cases  the 
rnle  is  applied  to  legislation  by  the  States,  in  which  the  State 
laws  on  the  various  subjects  named  have  or  have  not  been  sus- 
tained as  shown:  Sinnot  v.  Davenport,  22  How.  242,  16  L.  247, 
registration  of  steamboats  void,  being  also  required  by  act  of 
congress;  Henderson  v.  Mayor  of  K.  Y.,  92  U.  S.  272,  23  L.  540, 
statutes  of  New  York  and  Louisiana  Imposing  a  passenger  tax 
payable  by  master  of  vessel,  void;  Morgan  v.  Louisiana,  118  U.  S. 
464,  30  L.  241,  6  S.  Ct  1119  (see  also  &  C,  36  La.  Ann.  668),  quaran- 
tine laws,  valid  until  congress  acted;  Hennlngton  v.  Georgia,  163 
U.  S.  314,  41  L.  173,  16  S.  Ct  1092,  Sunday  law  valid  until  super- 
Keded  by  congress;  Railroad  Co.  y.  New  York,  165  U.  S.  631,  41  L. 
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854,  17  S.  Ct  420,  law  regulating  the  heating  of  steam  passenger 
cars,  valid;  Missouri,  K.  &  T.  R.  R.  Co.  v.  Haber,  160  U.  S.  626,  42 
L.  882,  18  S.  Ot  493,  law  prohibiting  importation  of  diseased  cattle 
valid  and  not  overriden  by  the  animal  indnHtry  act  of  1844;  In  re 
Brown,  4  Fed.  Cas.  335,  3  N.  B.  R.  255,  holding  a  baultrupt  entitled 
to  homestead  out  of  land  mortgaged  by  him  to  secure  loan  made 
before  claim;  Parrott's  Chinese  Case,  6  Sawy.  362,  1  Fed.  494,  any 
provisions  in  Constitution  or  laws  of  California  in  conflict  with 
treaty  with  China  void,  the  treaty-making  power    having    been 
vested  in  the  national  government;  United  States  v.  New  Bedford 
Bridge,  1  Wood.  &  M.  418,  F.  O.  15,867,  as  to  erection  of  bridge 
over  navigable  stream  wholly  in  State,  over  which  congress  had 
not  legislated;  Pensacola  Tel.  Co.  v.  Western  U.  Tel.  Co.,  2  Woods, 
646,  F.  C.  10,960,  Florida  statute,  as  to  exclusive  power  to  erect 
telegraph  lines,  void  as  conflicting  with  congressional  legislation; 
Sawrie  v.  Tennessee,  82  Fed.  618,  law  prohibiting  importation  for 
sale  of  cigarettes,  void  as  regarded  original  packages;   Williams 
V.  The  Lizzie  Henderson,  29  Fed.  Cas.  1374,  law  of  Florida  exempt- 
ing State-owned  ships  from  half  pilotage,  void  as  in  conflict  with 
Revised  Statutes,  section  4237;    Howell  v.  State,  8    GiU,  28.  30, 
arguendo,  that  there  was  no  conflict  between  State  law  taxing 
share  of  coasting  vessel  owned  by  resident  in  State  and  act  of  con- 
gresB  under  which  the  vessel  was  licensed;  Norris  v.  City  of  Boston^ 
4  Met  292,  law  imposing  capitation  tax  on  foreign  immigrants  valid; 
Rothermel  v.  Meyerle,  136  Pa.  St.  265,  20  Atl.  588,  9  L.  R.  A.  368.  and 
n.,  if  law  of  State,  imposing  a  discriminating  license  tax  on  resi- 
dents and  nonresidents  of  a  county  buying  produce  for  export,  was 
void  as  to  exports  from  State,  it  remained  good  as  to  remainder. 
See  also  note  to  70  Am.  Dec.  154,  on  State  powers  to  regulate 
weights  and  measures  until  congress  legislates;  and  note  to  47  Am. 
8t  Rep.  634,  537,  on  quarantine  and  police  laws  and  regulations  of 
States. 

Xlgration  or  Importation  of  persons.— The  constitutional  re* 
straint  on  congressional  legislation  is  an  exception  from  the  power 
to  regulate  commerce  and  classes  migration,  or  voluntary,  with 
importation  or  involuntary  arrivals,  p.  216. 

Cited  in  Groves  v.  Slaughter,  15  Pet.  614,  10  L.  824,  holding  that 
congress  could  prohibit  importation  of  slaves  after  cesser  of  the 
term  of  restraint;  Passenger  Cases,  7  How.  490,  12  L.  789v  holding 
that  States  could  pass  laws  restricting  pauper  immigration  (see 
Norris  v.  City  of  Boston,  4  Met  288). 

Object  of  commerce  clause  in  Constitution  was  to  keep  com- 
mercial intercourse  among  the  States  free  from  all  invidious  and 
partial  restraints  (concurring  opinion  of  Johnson,  J.),  p.  231. 

Oited  in  Mitchell  v.  Steelman,  8  Cal.  374,  applying  principle  to 
■estain  act  of  cssgress  requiring  registry  of  ships'  mortgages. 
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State  and  Federal  legislation  may  bear  upon  the  same  subject- 
matter,  and  if  the  purposes  are  different  and  lead  to  no  conflict, 
both  may  subsist  concurrently  (concurring  opinion  of  Johnson,  J.)f 
pp.  235-239. 

This  dictum  of  the  concurring  Judge,  though  not  forming  part  of 
the  (Ipcision,  has  been  accepted  as  correct  and  has  been  cited  and 
applied  in  Passenger  Cases,  7  How.  540,  553,  561,  12  L.  810,  815, 
810,  to  a  poll  tax  on  passengers  under  New  York  statute;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Haber,  169  U.  S.  627,  42  L.  883,  18  S.  Ct  494, 
holding  Kansas  law  prohibiting  importation  of  diseased  cattle  not 
in  conflict  with  any  regulation  of  congress;  The  Wave  v.  Hyer,  2 
Paine,  148,  F.  O.  17,300,  holding  the  tribunal  for  enforcement  of 
a  law  accompanied  the  power  to  make  the  law;  Worsley  v.  New 
Orleans,  9  Rob.  (La.)  333,  41  Am.  Dec.  335,  sustnining  city  wliart- 
age  dues  for  use  of  city  wharves  both  on  imports  and  exports; 
Cannon  v.  New  Orleans,  27  La.  Ann.  18,  sustaining  city  ordinance 
imposing  levee  and  wharfage  due  on  all  steamboats  mooring  or 
landing  in  port  of  New  Orleans;  Morgan,  etc.,  S.  S.  Co.  v.  Board  of 
Health,  36  La.  Ann.  669,  holding  State  could  enact  quarantine  laws 
and  impose  fees  for  carrying  them  into  execution;  but  in  Sawrie 
y.  Tennessee,  82  Fed.  622,  it  was  held  that  State  law  prohibiting 
importation  for  sale  of  cigarettes  in  original  packages  could  not  be 
upheld  as  a  quarantine  or  inspection  law. 

Appeal  and  eiror.— Where  a  cause  has  been  once  remanded  and 
State  court  declines  to  carry  into  effect  the  mandate  of  Supreme 
Court  the  latter  will  proceed  to  a  final  decision  and  award  execution 
to  prevailing  party,  p.  239. 

Cited  as  Instance  of  final  decree  entered  in  Supreme  Court  in 
Tyler  v.  Magwire,  17  Wall.  291,  21  L.  586.      . 

Miscellaneous  citations  — Cited  in  Passenger  Cases,  7  How.  488, 
558,  12  L.  788,  817,  showing  that  differences  between  the  States  on 
questions  of  import  duties  had  mainly  led  to  the  Constitution;  al- 
luded to,  arguendo,  in  State  Freight  Tax  Case,  15  Wall.  279,  21 
L.  163,  apparently  as  authority  for  saying  that  power  to  regulate 
commerce  lay  exclusively  with  congress;  United  States  v.  Reese, 
92  U.  S.  253,  23  L.  577,  as  having  held  that  it  belongs  to  congress 
to  determine  whether  the  necessity  has  arisen  which  calls  for  its 
action,  collecting  authorities;  Hall  v.  De  Cuir,  95  U.  S.  514,  24  L. 
557,  arguendo,  that  the  doctrines  in  principal  case,  and  in  Willson 
V.  Blackbird  Co.,  2  Pet  245,  7  L.  412,  were  entirely  distinct;  United 
States  V.  Harris,  106  U.  S.  636,  27  L.  292,  1  S.  Ct.  606,  saying  that 
the  United  States  government  was  one  of  delegated,  limited  and 
enumerated  powers,  and  every  valid  act  of  congress  must  be  war- 
ranted by  the  Constitution;  People  r.  Ck>mpagnie  Gen.  Trans- 
Atlantique,  107  U.  S.  61,  27  L.  384,  2  S.  Ct  89,  and  Lake  Shore, 
etc.,  Ry.  Co.  y.  Ohio,  173  U.  S.  334,  referring  to  argument  of 
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counsel;  New  Orleans  Gas  C5o.  v.  Louisiana  Light  Co.,  115  U.  S.  661, 
29  L.  520,  6  S.  Ct  258,  arguendo,  as  to  extent  of  police  power; 
Bowman  v.  Chicago  Ry.  Co..  125  U.  S.  490,  31  L.  708,  8  S.  Ct  701, 
and  Kldd  v.  Pearson,  128  U.  a.  16,  32  L.  349,  9  S.  Ct  8,  in  general 
discussion  defining  limit  between   State  and    Federal  legislative 
powers,  and  saying  the  general  principles  were  laid  down  in  prin- 
cipal case;  Leisy  v.  Hardin,  135  U.  S.  125,  34  L.  138,  10  S.  Ct  690, 
saying  that  when  the  line  between  State  and  Federal  powers  was 
defined  accommodation  to  it  could  readily  be  found  in  candid  co- 
operation for  general  good;  United  States  v.  E.  C.  Knight  Co.,  156 
i;.  S.  15,  39  L.  330,  15  S.  Ct  255,  referred  to  as  giving  instance 
where  State  law  interfered  with  interstate  or  international  com- 
merce; United  States  v.  B.  0.  Knight  Co.,  356  U.  S.  45,  39  L.  341, 
15  S.  Ct  266,  in  general  discussion  as  to  difficulties  suggested  in 
construing  the  Constitution;  The  Sloop  Merchant,  Abb.  Adm.  8, 
F.  O.  9,434,  holding  an  authorized  regulation  of  the  Supreme  Court 
was  complete  and  exclusive,  inhibiting  what  it  did  not  allow  as 
well  as  governing  what  was  fixed;  United  States  v.  New  Bedford 
Bridge,  1  Wood.  &  M.  500,  F.  C.  15,867,  holding  that  for  stoppage 
of  a  navigable  stream  below  a  port  of  entry  redress  seemed  ob- 
tainable both  in  State  and  Federal  courts;  State  Lottery  Co.  v. 
Fitzpatrick,  3  Woods,  264;  F.  C.  8,541,  in  general  discussion,  saying 
that  the  authority  of  Federal  Constitution  was  the  supreme  law; 
Schandler  Bottling  Co.  v.  Welch,  42  Fed.  565,  saying  laws  under 
the  United   States  Constitution  were  supreme;   United   States  r. 
Boyer,  85  Fed.  ^4,  in  general  discussion,  reviewing  authorities; 
Haslett  V.  The  Enterprise,  11  Fed.  Cas.  787,  holding  that  a  barge 
being  engaged  in  maritime  service  was  subject  to  maritime  law; 
Van  Santwood  v.  The  J.  B.  Cole,  28  Fed.  Cas.  1077,  holding  contract 
of  affreightment  subject  to  Federal  jurisdiction  whether  vessel  pro- 
pelled by  its  own  power  or  by.  tow;  Steamboat,  etc.  v.  Richards,  9  Ind. 
528,  holding  that  State  had  power  to  create  domestic  lien  on  ves- 
sels, but  that  it  did  not  extend  to  contracts  made  and  broken  out- 
side the  State;  Kershaw  v.  Kelsey,  100  Mass.  577,  97  Am.  Dec.  139, 
1  Am.  Rep.  156y  showing  that  commercial  clause  of  Constitution 
did  not  affect  private  contract  between  citizen  of  State  in  rebellion 
and  citizen  of  loyal  State  relating  to  matters  wholly  within  State 
of  former;  Fifleld  v.  Close,  15  Mich.  508,  holding  act  of  congress 
imposing  stamp  duty  on  process  in  State  courts  unconstitutional; 
SeaweU  v.  The  K.  C,  etc.,  &  M.  Ry.  Co.,  119  Mo.  235,  24  S.  W.  1004, 
in  general  discussion,  as  to  extent  of  congressional  powers  over 
traffic  between  points  in  same  State,  but  in  course  of  transit  pass- 
ing out;  State  v.  St  Louis,  145  Mo.  584,  46  S.  W.  901,  42  L.  R.  A.  125, 
separate  opinion,  arguendo,  that  city  having  power  to  regulate  the 
use  of  its  streets  by  the  National  Subway  Company  could  pass 
ordinances  providing  for  laying  wires  underground;  Jack  v.  l^Iartin, 
14  Wend.  532,  arguendo,  as  to  general  laws  of  congress  on  fugitive 
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slaves;  Boston,  etc.,  R.  R.  Co.  v.  New  York,  etc.,  R  R.  Co.,  13  R.  I. 
284,  In  dissenting  opinion,  as  Instance  of  grant  of  exclusive  privi- 
leges by  State  without  giving  power  of  eminent  domain;  Ex  parte 
Rodriguez.  39  Tex.  767,  holding  that  State  and  Federal  courts  had 
always  exercised  the  power  to  determine  the  validity  and  consti- 
tutionality of  laws;  Ex  parte  Romanes,  1  Utah,  24,  In  considering- 
the  power  of  State  to  arrest  and  remove  criminals;  Arbenz  v. 
Wheeling  &  H.  R.  R.,  33  W.  Va.  7,  10  S.  B.  16,  5  L.  R.  A.  375,  on 
point  that  every  grant  of  power  carried  with  It  such  incidental 
powers  as  were  requisite  to  Its  exercise,  applying  rule  to  power 
of  a  railroad  company  to  construct  Its  line  along  a  public  street  la 
a  cutting.  Distinguished  In  Morgan  v.  Parham,  16  Wall.  475,  21 
Ij.  304,  as  not  In  point  on  a  question  of  right  of  State  to  tax  as 
personal  property  a  vessel,  owned  and  taxed  In  another  State,  but 
enrolled  in  taxing  State;  Camden  &  A.  Ry.  Co.  v.  Briggs,  22  N.  J. 
L.  651,  as  having  no  applicability  to  case  of  a  State  chartering  a 
company  to  navigate  Its  own  waters;  Tyack  v.  Bromley,  4  Edw. 
Ch.  273;  S.  0.,  1  Barb.  Ch.  534,  holding  the  decision  did  not  reach 
the  point  of  chancery  Jurisdiction  to  sustain  by  injunction  a  sup- 
posed valid  right. 

9  Wheat  241-^5,  6  L.  81,  KIRK  ▼.  SMITH. 

Title  by  possession.— To  maintain  the  title  the  possession  must 
be  adverse,  p.  288. 

Cited  and  principle  applied  in  Armstrong  v.  Morrill,  14  Wall.  146,. 
20  li.  772,  holding  that  a  statute  forfeiting  the  lands  of  original 
holder  for  nonpayment  of  taxes  broke  the  continuity  of  an  adverse 
possession;  Nelson  v.  City  of  Madison,  3  Biss.  254,  F.  C.  10,110,. 
applied  to  dedication  of  land  for  a  public  street,  collecting  and 
reviewing  authorities;  Roberts  v.  Pillow,  1  Hemp.  634,  F.  O.  11,909,. 
and  Gilmer  v.  Billings,  55  Fed.  778,  where  same  principle  applied 
to  holding  of  corporate  stock;  Farmer  v.  Eslava,  11  Ala.  1043,  hold- 
ing further  that  such  title  also  gives  a  right  of  entry  in  ejectment; 
Ringo  V.  Woodruff,  43  Ark.  485,  in  support  of  ruling  that  a  mort- 
gagee's right  of  recovery  of  mortgaged  premises  is  barred  by  ad- 
verse possession  for  statutory  period;  Hart  v.  Bostwick,  14  Fla. 
178,  holding  adverse  possession  good  defense  to  ejectment;  Ooogler 
V.  Rogers,  25  Fla.  877,  7  So.  395,  holding  that  in  Florida  the  doc- 
trine was  to  be  taken  strictly  and  required  clear  and  positive  proof; 
Mettler  v.  Miller,  129  111.  641,  22  N.  B.  632,  and  Dewey  v.  McLain,. 
7  Kan.  131,  12  Am.  Rep.  420,  holding  the  possession  of  land  by  a 
tenant  for  life  or  his  vendee  cannot  be  adverse  to  that  of  remain- 
derman or  reversioner;  Maple  v.  Stevenson,  122  Ind.  370,  23  N.  B. 
854,  further  defining  elements  of  adverse  possession;  Story  r. 
Saunders,  8  Humph.  670,  holding  that  possession  of  a  tenant  in 
common  is  ordinarily  not  adverse;  Sydnor  v.  Palmer,  29  Wis.  252, 
collecting  authorities  and  applying  rule.    Cited  generally  in  Pease- 
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T.  Lawson,  83  Mo.  42,  to  the  effect  that  a  claim  to  be  adverse  must 
t>e  under  a  claim  of  title  hostile  to  right  of  true  owner. 

Title  by  possession.— A  possession  permissive  and  entirely  con* 
«i8tent  with  title  of  another  cannot  bar  that  title,  p.  288. 

The  following  citing  cases  affirm  and  apply  this  rule:  N.  O., 
etc.,  B.  R.  Co.  y.  Jones,  68  Ala.  65,  holding  that  a  mere  permissive 
enjoyment  of  land  or  an  easement  thereon  did  not  confer  any  adverse 
right;  Alexander  v.  Wheeler,  69  Ala.  341,  holding  that  possession,  per- 
missive in  inception,  could  only  become  adverse  by  clear,  open  and 
continuous  assertion  of  hostile  title;  Toy  v.  Wellborn,  112  Ala.  167, 
20  So.  605,  holding  that  registration  of  a  tax  deed,  vaguely  describ- 
ing the  property,  could  not  convert  a  permissive  into  an  adverse 
IMisi^ession;  Coogler  v.  Rogers,  25  Fla.  8H0,  7  So.  396.  applying  rule 
to  a  case  of  cotenancy  holding  there  must  be  an  ouster  by  one  or 
the  other  before  ejectment  would  lie;  Spalding  v.  Grigg,  4  Ga.  87, 
•collecting  authorities  and  applying  principle;  Allen  v.  Smith,  6 
Blackf.  528,  holding  that  instruments  not  purporting  to  convey  title 
•cannot  be  foundation  for  adverse  possession;  Brooks  v.  Riding,  46 
Ind.  22,  holding  unintentional  Indosure  of  land  part  of  a  public 
street,  but  not  actually  in  public  use,  equivalent  to  permissive  pos- 
session; Union  Pac.  Ry.  Go.  v.  Kindred,  43  Kan.  136,  23  Pac.  112, 
holding  cultivation  and  inclosure  of  part  of  railway  right  of  way 
only  permissive;  Armstrong  v.  Risteau,  5  Md.  279,  59  Am.  Doc.  128, 
holding  acts  of  ownership  committed  with  consent  of  real  owner,  not 
sufficient  to  found  title  by  possession;  Walsh  v.  Mclntire,  68  Md. 
418,  13  Atl.  351,  holding  acts  of  agent  in  charge  were  always  refer- 
able to  the  permission  under  which  he  originally  entered;  Benson  v. 
Stewart,  30  Miss.  55,  that  entry  by  a  purchaser  before  payment  was 
not  adverse;  Lane  v.  Kennedy,  13  Ohio  St.  48,  holding  occupation  of 
part  of  street  with  recognition  of  ultimate  right  of  public  not  ad- 
Terse;  Clarke  v.  McClure,  10  Gratt.  310,  holding  possession  originally 
permissive,  cannot  become  adverse  except  by  a  disclaimer,  the  as- 
sertion of  an  a<{Verse  title  and  notice;  Yeager  v.  Woodruff,  53  Pac. 
1046,  holding  construction  and  use  of  water  ditch  for  eight  years  on 
another's  land,  permissive;  Brown  v.  Huey,  103  Ga.  450,  holding 
vendee's  possession  under  bond  for  a  title,  permissive  merely;  Pitzer 
V.  Bums,  7  W.  Va.  74,  applying  rule  to  grantor  of  a  trust  deed 
remaining  in  possession;  Hudson  v.  Putney,  14  W.  Va.  576,  holding 
a  patent  piocured  by  a  tenant  in  common  could  not  make  his  possess- 
sion  adverse.  Cited,  but  without  particular  application  of  the  rule, 
in  Potts  V.  Coleman,  67  Ala.  228,  holding  distinct  recognition  of 
-another  title  an  estoppeL 

Distinguished  in  Fain  v.  Garthwright,  5  Ga.  17,  arguendo,  that  th» 
ruling  was  limited  to  executory  contracts  for  proprietary  lands  of 
the  State;  Meyer  v.  Hope,  77  N.  W.  721,  holding  permissive  entry 
on  land  raises  no  conclusive  presumption  of  permissive  occuna- 
tion  and  that  a  holding  had  become  adverse  by  execution  of  a 
mortgage  witnessed  by  the  ousted  party. 
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The  orig^inal  charter  of  Pennsylvania  empowered  William  Penn 
to  create  manors  without  restriction  to  lan^s  which  were  vacant  at 

the  time,  p.  277. 

Cited  as  an  instance  of  a  grant  conferring  power  to  grant  lands 
to  he  held  of  himself  as  mesne  lord  in  The  People  v.  Van  Rensselaer, 
9  N.  Y.  336. 

The  Pennsylvania  statute  of  1705  Is  not  retrospective,  and  did  not 
have  the  effect  of  an  act  of  limitations,  pp.  287,  288. 

Cited  approvingly  in  Eakin  v.  Raub,  12  S.  &  R.  369. 

"War.—  Power  of  the  State  to  confiscate  property  of  subjects  of  an 
enemy  is  absolute  and  includes  the  power  to  do  it  partially  or  con- 
ditionally, p.  284. 

Cited  in  Beime  v.  Brown,  4  W.  Va.  79,  as  one  of  the  rights  of 
war;  and  to  same  point  in  Ex  parte  Quarrier  and  Fitzhugh,  4  W. 
Va.  218. 

Miscellaneous.— Cited,  but  not  In  point,  Hackett  V.  Maxey,  134 
Ind.  190,  33  N.  E.  300,  19  L.  R.  A.  381. 

9  Wheat.  325-353,  6  L.  101,  TAYLOR  v.  MASON. 

Devise  —  Condition  subsequent.— A  devise  to  parties  In  succession, 
upon  condition  that  devisee  change  his  name,  take  an  oath,  etc., 
creates  an  immediate  estate  liable  to  be  divested  on  the  nonper- 
formance of  the  condition;  the  condition  is  one  subsequent,  not 
precedent,  pp.  341-439. 

Cited  and  ruling  applied  in  Webster  v.  Cooper,  14  How.  501,  14 
L.  516,  the  condition  being  that  devisee,  on  coming  into  possession, 
should  take  testator's  name;  Jenkins  v.  Merritt,  17  Fla.  322,  as  to  a 
pecuniary  legacy  the  income  to  be  paid  to  two  beneficiaries  while 
they  resided  together;  Rogan  v.  W^alker,  1  Wis.  562,  holding  that  a 
condition  for  cesser  of  an  estate  for  failure  to  perform  obligations 
of  a  bond  was  subsequent  ^ 

Devise  upon  conditions.— Nature  of  the  condition  must  be  de- 
termined by  the  intention  of  the  testator  and  sought  in  the  will, 
p.  341. 

Cited  and  rule  applied  in  Jackson  v.  Berry,  8  N.  J.  L.  242,  holding 
there  are  no  technical  words  to  distinguish  the  two  classes  of  con- 
ditions. 

Devise  upon  conditions.— Where  condition  depends  on  will  of 
devisee  his  failure  to  perform  is  equivalent  to  a  refusal;  contra,  if 
performance  depends  on  will  of  others,  p.  344. 

Cited  and  principle  applied  In  Den  v.  Hance,  11  N.  J.  L.  251,  to  a 
devise  to  become  void  on  the  refusal  of  devisee  to  convey  part  of 
property  as  directed. 


' 
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Derlse  upon  conditions.*- Where  a  condition  is  to  be  performed 
before  the  devisee  has  possession,  but  is  coupled  with  a  condition 
subsequent,  both  conditions  are  deemed  subsequent,  p.  353. 

Cited  as  an  instance  of  condition  precedent  in  Den  y.  Messenger, 
83  N.  J.  L.  605. 

Devise  upon  condition.— A  condition  that  a  devisee  in  fee  shall 
not  make  any  change,  relative  to  the  property,  in  his  life  is  void  as 
repugnant  to  the  nature  of  the  estate,  p.  350. 

Cited  in  Hardy  v.  Galloway,  111  N.  0.  523,  32  Am.  St  Rep.  829, 
15  S.  E.  890,  as  instance  of  a  condition  void  as  a  restraint  on  aliona- 
tion.  See  note  to  57  Am.  Dec.  489,  on  general  condition  restraining 
alienation  of  fee-simple. 

Miscellaneous.— Cited,  but  not  in  point,  In  Georgia  T.  &  T.  Co. 
V.  Oliver,  1  Qa.  40;  Lampley  v.  Scott,  24  Miss.  534;  Tompkins  v. 
Saltmarsh,  14  S.  &  R.  281,  and  in  Green  v.  Dyersburg,  2  Flip.  497, 
F.  0.  5,756,  as  to  dependent  and  independent  covenants  of  a  contract 

0  Wheat  354-^1,  6  L.  109,  McGEERY  v.  SOMESVILLB. 

I>«so«nt  — Alien.— Under  acts  11  and  12  William  III,  chapter  6, 
in  force  In  Maryland,  title  cannot  be  acquired  by  heirship  through  an 
aUen  ancestor,  if  living,  as,  at  common  law,  that  ancestor  would,, 
but  for  his  alienage,  be  th^  heir,  p.  358. 

Cited  and  applying  the  common-law  rule  in  Levy  v.  McCartee,  (> 
Pet  115,  8  L.  339,  to  a  descent  in  New  York,  where  statute  of 
William  III  was  not  in  force.  Cited  and  rule  applied  in  McKlnney 
v.  Savlego,  18  How.  239,  15  L.  367,  showing  that  the  rule  of  descent 
in  Texas  followed  the  statute  of  William  III.  Referred  to,  arguendo^ 
in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  661,  662,  42  L.  895,  IS 
S.  Ct  462,  and  Lynch  v.  Clarke,  1  Sandf.  Ch.  670,  as  having  assumed 
that  children  of  alien  parentage,  but  bom  in  the  United  States,  were 
citizens.  Cited  and  ruling  applied  in  Dixon  v.  Walker,  30  Fed.  Cas. 
1077,  to  a  case  of  descent  in  District  of  Columbia,  where  the  statute 
of  William  III  is  in  force;  Bartlett  v.  Morris,  9  Port.  271,  holding 
that  the  same  rules  of  interpretation  applied  to  private  as  to  public 
statutes;  Furenes  v.  Mickelson,  86  Iowa,  512,  53  N.  W.  418,  as  govern- 
ing the  law  of  inheritance  in  Iowa.  Cited,  arguendo,  and  as  not  in 
conflict  with  Orr  v.  Hodgson,  4  Wheat  453,  4  L.  613,  in  Jackson  v» 
Green,  7  Wend.  340.  Cited  and  ruling  applied  in  People  v.  Irvin,. 
21  Wend.  130,  In  Interpreting  New  York  statute  which  agreed  with 
11  and   12  William  III;  Wright  v.   Methodist  Episcopal  Church, 

1  Hoff.  Ch.  266,  as  having  settled  the  law  decisively;  McLean  v. 
Bwanton,  .13  N.  Y.  539,  as  precisely  in  point  and  that  there  was  no 
material  difference  between  the  statute  of  New  York  and  11  and  12 
William  III. 

Doubted  and  distinguished  in  Sullivan  v.  Burnett,  105  U.  S.  340, 341,. 
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2d  L.  1126,  suggesting  that  the  English  statute  had  not  been  correctly 
quoted  and  that  the  ruling  did  not  apply  to  Missouri. 

Miscellaneous.— Cited,  but  not  in  point,  in  Oampbell's  Oose^  2 
Bland  Gh.  237,  20  Am.  Dec.  378. 

9  Wheat  362^80,  6  L.  Ill,  THE  APOLLON. 

Admiralty.—  Probable  cause  is  not  matter  of  defense  in  municipal 
seizure  In  admiralty,  except  where  so  made  by  statute,  p.  373. 

Cited  and  principle  applied  in  Averill  y.  Smith,  17  Wall.  93,  94^ 
21  L.  617,  and  intimating  that  the  court  in  the  principal  case  re- 
ferred to  section  89  of  the  collection  act  as  in  point;  Stacey  t. 
Emery,  97  U.  S.  643,  24  L.  1035,  holding  that  the  certificate  given 
under  section  89  extended  to  the  party  directing  the  seizure;  Smith 
V.  Averill,  7  Blatchf.  31,  F.  O.  13,007,  where  a  certificate  had  been 
given  under  a  statute;  United  States  v.  Reindeer,  27  Fed.  Cas.  768, 
holding  that  if  the  certificate  is  refused,  the  party  seizing  is  liable 
In  damages;  Williams  v.  Delano,  155  Mass.  14,  28  N.  E.  1123,  hold- 
ing  that  where  a  sejzure  Is  made  as  provided  by  statute,  the  party 
seizing  is  not  liable  to  an  action  at  law. 

Distinguished  in  The  Palmyra,  12  Wheat  17,  6  L.  536,  holding  It 
not  decided  that  in  maritime  torts  generally,  probable  cause  might 
not  be  a  defense. 

Admiralty.—  Probable  cause  is  a  defense  in  case  of  capture  jure 
belli,  exempts  the  captors  from  damages  and,  if  strong  enough,  gives 
them  costs  and  expenses  in  proceeding  to  adjudication,  pp.  372,  373. 

Cited  and  applied  in  The  Thompson,  3  Wall.  162,  18  L.  57,  a  case  of 
seizure  of  ship  during  the  Rebellion;  The  Ship  La  Manche,  2 
Sprague,  216,  F.  C.  8,004,  holding  that  if  the  case  be  one  of  further 
proof  there  is  probable  cause. 

International  law.—  One  nation  cannot  seize  vessels  for  offenses 
against  its  own  laws  in  ports  of  another,  p.  371. 

Cited  and  rule  applied  in  Crapo  v.  Kelly,  16  Wall.  633,  21  L.  439. 
Cited,  arguendo,  in  dissenting  opinion.  United  States  v.  Erie  Ry.  Co., 
106  U.  S.  335,  27  L.  155,  1  S.  Ct  232,  on  the  question  whether  United 
States  could  tax  bonds  of  nonresident  aliens;  Brown  v.  Duchesne, 
2  Curt  373,  F.  C.  2,004,  as  instance  of  unlawful  seizure;  The  People 
V.  McLeod,  25  Wend.  590,  1  Hill,  424,  37  Am.  Dec.  353,  applying  the 
ruling  to  arrest  of  a  foreign  subject  for  offense  committed  in 
territorial  waters. 

Conflict  of  laws.— Phrases  in  municipal  laws  must  always  be 
restricted  in  construction  to  places  and  persons  upon  whom  the 
legislature  have  authority  and  Jurisdiction,  p.  370. 

Distinguished  in  Green  v.  State,  66  Ala.  44,  41  Am.  Rep.  745, 
holding  reasoning  not  applicable   where  a  crime  Is  perpetrated 
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partly  )n  one  State  and  partly  In  another;  Ex  parte  McNeeley,  36 
W.  Va.  92,  32  Am.  St.  Rep.  838,  14  S.  E.  438,  holding  a  crime  com- 
mitted In  one  country  cannot,  by  legislative  fiction,  be  considered  an 
offense  In  another. 

Intematioiial  law.— When  the  boundary  line  between  two  na- 
tions runs  along  the  middle  of  a  river,  the  whole  river  is  common 
to  both  for  all  purposes  of  navigation  as  a  common  highway,  p  309. 

Cited  to  this  point  In  United  States  v.  Rodgers,  150  U.  S.  272,  37 
Xi.  1079,  14  S.  Gt  118,  In  dissenting  opinion,  arguendo,  that  the 
•open  waters  of  the  Great  Lakes  were  not  "  high  seas; "  The  At- 
lantic, 1  Ware,  122,  F.  C.  621,  applying  ^e  rule  to  waters  separat- 
iDg  the  United  States  from  British  provinces;  The  Pilot,  48  Fed« 
:320,  applied  to  the  waters  of  the  strait  of  J^ian  de  Fuca. 

Distinguished  In  The  Pilot,  50  Fed.  439,  7  U.  S.  App.  188,  as  not 
4iuthority  for  the  contention  that  no  part  of  the  Stiult  of  Juan  de 
Fuca  was  foreign  water. 

Conflict  of  laws.— Arrest  of  an  offending  vessel  must  be  re- 
strained to  places  where  the  Jurisdiction  of  the  arresdng  countiT 
is  complete  to  its  own  waters,  or  to  the  ocean,  the  common  high- 
way of  aH  nations,  p.  371. 

Cited  in  CucuUu  v.  Ijouisiana  Ins.  Co.,  5  Mart  (N.  S.)  482,  16  Am. 
Dec.  208,  limiting  the  warranty  under  a  policy  warranted  free  from 
loss  from  Illicit  trading  to  rightful  seizures. 

Datiea.— Under  act  of  1799,  a  vessel  entering  American  waters 
is  not  compelled  to  make  entry  at  the  custom-house  of  the  district 
xinless  bound  to  an  American  port,  p.  370. 

Cited  and  ruling  followed  in  The  Javirena,  67  Fed.  155,  30  U.  S. 
App.  219,  holding  revised  statutes,  section  2773,  corresponds  sub- 
stantially with  the  provisicii  construed  in  principal  case. 

Marine  tort.— Measure  of  damages  In  cases  of  admiralty  tort 
•does  not  depend  on  probable  profits  of  voyage  either  on  ship  or 
•cargo;  rules  of  damage  laid  down,  pp.  376,  377. 

Cited  and  rule  applied  in  Pacific  Ins.  Co.  v.  Conard,  1  Bald.  144, 
F.  O.  30,647,  reviewing  authorities;  Ihe  Rhode  Island,  Abb.  Adm. 
104,  F.  O.  11,743,  applying  the  rule;  The  Alice,  12  Fed.  502,  holding 
that  measure  of  damages  for  nondelivery  of  cargo  Is  value  at  place 
of  shipment,  not  destination;  The  Sam  Brown,  29  Fed.  651,  limiting 
^lamages  in  action  of  tort  to  actual  damages  sustained  at  time  and 
place  of  injury;  Danolds  v.  State,  89  N.  Y.  50,  42  Am.  Rep.  284, 
holding  that  the  same  rule  applied  against  the  government  as 
Against  individuals.  Referred  to  in  Steam  Nav.  Co.  v.  Merchants* 
Bank,  6  How.  435,  12  L.  504,  respecting  liability  of  owner  for  tort 
of  master. 
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Demurrago*— In  cases  of  tort  as  well  as  ex  contractu,  damages 
for  delay  or  detention  of  vessel  may  be  awarded,  p.  378. 

Cited  as  being  a  well-settled  rule  in  The  Nuestra  Sefiora  de  Regla^ 
108  U.  S.  103,  27  L.  666,  2  S.  Ct.  203,  a  case  of  unlawful  seizure  a» 
a  prize;  The  Conquerre,  166  U.  S.  125,  126,  41  L.  945,  17  S.  Ct  516, 
collecting  and  reviewing  authorities,  but  limiting  the  rule  to  actual 
proved  loss  by  the  detention;  The  Narragansett,  Olc.  395,  F.  0. 
10,020,  and  applied  to  demurrage  while  ship  under  repairs  from 
collision;  The  Rhode  Island,  Abb.  Adm.  104,  F.  C.  11,743,  as  Instance 
and  correct  ruling;  Sprague  v.  West,  Abb.  Adm.  554,  F.  C.  13,255, 
applying  the  rule;  Hawgood  v.  One  Thousand  Three  Hundred  and 
Ten  Tons  of  Coal,  21  Fed.  6^,  686,  as  correctly  defining  demur- 
rage; Falkenburg  v.  Clark,  11  R.  I.  283,  as  correctly  defining  de- 
murrage and  adopting  it;  note  on  demurrage  in  Van  Etten  v. 
Newton,  30  Am.  St  Rep.  635,  639. 

Admiralty  '  Damages.— Counsel's  fees  may  be  allowed  both  lo 
prize  and  instance  cases,  p.  379. 

Cited  and  rule  applied  in  United  States  v.  Waters,  133  U.  S.  212,. 
33  L.  595,  10  S.  Ct  250,  referred  to  on  same  point  in  Pacific  Ins. 
Co  V.  Conard,  1  Bald.  145,  F.  C.  10,647,  and  rule  applied;  Jay  v. 
Almy,  1  Wood.  &"M.  271,  F.  C.  7,236,  as  instance  of  proper  allow- 
ance,  but  improper  when  not  allowed  in  previous  action  resulting 
In  nonsuit;  Allen  v.  Blunt  2  Wood.  &  M.  147,  F.  C.  217,  where  rule 
extended  to  damage  suits  for  infringement  of  patents. 

Overruled  in  The  Margaret  v.  The  Oonnestoga,  2  Wall.  Jr.  123,. 
F.  C.  9,070,  where  the  court  pointedly  refused  to  follow  the  ruling. 
Referred  to  in  general  discussion  in  Sturgls  v.  The  Joseph  Johnson,. 
23  Fed.  Cas.  327,  saying  that  statute  of  February  26,  1853,  had 
taken  away  the  discretion  of  the  court  to  award  counsel's  fees. 
Cited  In  The  Wreath,  30  Fed.  Cas.  653,  where  costs  were  allowed, 
the  court  saying,  the  allowance,  when  made,  is  on  exceptional  and 
extraordinary  reasons;  The  City  of  Augusta,  80  Fed.  308,  remarking 
that  rule  was  changed  by  act  of  1853. 

Judicial  notice.—  The  court  is  bound  to  take  such,  of  public  facta 
and  geographical  positions,  p.  374. 

Cited  and  ruling  applied  in  Peyroux  v.  Howard,  7  Pet.  342,  8  L. 
707,  to  the  position  and  flow  of  the  tide  at  New  Orleans;  The 
Minna,  Blatchf.  Pr.  335,  F.  C.  9,634,  and  The  Annie,  Blatchf.  Pr. 
337,  F.  C.  417,  to  notorious  practice  of  blockade  running  by  ship- 
owners; Lands  v.  Cargo  of  Coal,  4  Fed.  480,  applying  the  ruling 
to  navigable  waters;  Ex  parte  Lane,  6  Fed.  37,  to  the  fact  that 
Ontario  is  a  British  province;  Brumaglm  v.  Bradshaw,  39  Cal.  40, 
holding  judicial  notice  will  be  taken  of  geographical  divisions  of 
counties  and  incorporated  cities;  Hipes  v.  Cochran,  13  Ind.  177, 
on  the  question  of  sufficiency  of  a  notice  dependent  upon  increased 
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facilities  of  transport;  State  v.  Wagner,  61  Me.  186,  holding  the 
court  conld  take  Judicial  notice  of  the  position  of  an  Island  in  the 
county  of  York. 

Bes  adjudicata.— An  unappealed  decree  of  acquittal  is  conclu- 
sive evidence  in  every  inquiry  before  another  tribunal  that  there 
was  no  case,  p.  367. 

Cited  and  principle  applied  in  Gushing  ▼.  Laird,  107  U.  S.  80,  27 
L.  395,  2  S.  Gt  204,  as  to  a  prize  of  war,  but  saying  it  was  no 
determination  as  to  title;  The  Rhode  Island,  Abb.  Adm.  108,  F.  G. 
11,743,  applying  the  rule  to  report  of  the  commissioner;  Hall  v. 
Warren,  2  McLean,  334,  F.  G.  5,952,  holding  that  certificates  of 
condemnation  and  acquittal  were  alike  conclusive;  Fuller  v.  Golby, 
3  Wood.  &  M.  11,  F.  G.  5,149,  applying  the  rule;  Bailey  v.  Sund- 
berg.  43  Fed.  82,  approving  and  applying  the  rule  to  a  prior  adju- 
dication that  there  had  been  no  collision. 

Haritima  tort.— Remedy  in  personam  may  be  pursued  in  ad- 
miralty, p.  365. 

Gited  as  instance  of,  in  Manro  v.  Almeida,  10  Wheat.  487,  6  L. 
872,  saying  the  question  must  be  considered  settled;  Waring  v. 
Clarke,  5  How.  486,  487,  12  L.  248,  holding  that  admiralty  Juris- 
diction in  tort  is  given  by  locality;  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  436,  12  L.  505,  approving  the  rule;  Pi'ice 
▼.  Thornton,  10  Mo.  138»  rule  applied  to  case  of  a  slave  permitted 
to  ship  on  a  boat  and  subsequently  lost 

MisceUaneoucf  citations.— Cited  in  Osborn  v.  United  States  Bank, 
9  Wheat  870,  6  L.  235,  as  instance  where  interests  of  central  gov- 
ernment committed  to  subordinate  agents;  Steele  v.  Thacher,  1 
Ware,  97,  F.  G.  13,348,  as  instance  of  exercise  of  admiralty  Juris- 
diction in  case  of  tort  partly  on  land  and  partly  on  water. 

9  Wheat  387-390,  6  L.  116,  THE  EMILY  AND  THE  CAROLINE. 

Slave  trade.—  Seizure  of  vessel  may  be  made  as  soon  as  prepara- 
tions have  advanced  so  far  as  to  show  the  real  purpose,  p.  389. 

Cited  and  ruling  applied  in  The  St  lago  de  Cuba,  9  Wheat.  413,  ^ 
L.  123,  holding  that  the  object  of  the  particular  fitting  out  being 
apparent  the  right  of  seizure  follows;  The  Plattsburgh,  10  Wheat. 
141,  6  L.  286,  and  United  States  v.  Gooding,  12  Wheat  473,  6  L.  G97, 
holding  it  is  sufllcient  if  any  preparations  are  made  for  the  unlawful 
purpose;  The  Slavers  (Sarah),  2  Wall.  371, 17  L.  907,  and  The  Slavers 
Weathergage,  2  Wall.  380,  17  L.  910,  approving  and  applying  tho- 
rule  to  similar  state  of  facts;  United  States  v.  Simmons,  96  U.  S. 
885,  24  L.  821,  applying  the  principle  to  a  seizure  of  dlstilllng^ 
apparatus;  The  Yacht  Wanderer,  Sprague,  519,  F.  G.  17,139,  holding 
it  not  necessary  that  fittings  are  adapted  to  unlawful  purpose,  where 
intent  otherwise  proved;  Commonwealth  v.  King,  1  Whart  458,. 
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iipplying  the  mle  to  an  attempt  to  export  flour  from  New  Jersej 
'v\ithout  branding 

Libel  in  admiralty.—  Alternative  charges  in  same  libel  when  each 
-eonstitntes  an  offense  is  no  objection  in  admiralty  or  even  to  an 
Indictment  at  common  law,  p.  387. 

Cited  in  The  Confiscation  Cases,  20  Wall.  105,  22  L.  322,  applying 
ruling  to  confiscation  of  property  of  rebels;  United  States  y.  Three 
Hundred  and  Ninetynsix  Barrels  Distilled  Spirits,  28  Fed.  Cas.  122, 
ruling  as  to  what  allegations  in  information  are  sufficient;  United 
states  Y.  Fifteen  Barrels  of  Spirits,  51  Fed.  421„  applied  to  charges 
lor  illegally  importing  spirits. 

Pleadings.— Errors  in,  must  be  objected  to  in  the  trial  court 
where  amendments  can  be  made,  and  objections  cannot  be  first  made 
In  Court  of  Appeals,  p.  386. 

Cited  in  Allien  y.  Bemis,  8  Wood.  &  M.  348,  F.  C.  109,  holding 
4imendments  in  informations  allowable  after  writ  of  error;  United 
States  v.  Three  Hundred  and  Ninety-six  Barrels  Distilled  Spirits, 
128  Fed.  Cas.  122,  illustrating  extent  of  permissible  amendments. 

Penal  statutes,  construction  of.— The  object  of  the  statute  must 
1)6  sought  and  no  interpretation  adopted  which  will  defeat  its  own 
purpose  if  it  will  admit  of  any  other  reasonable  construction, 
p.  388. 

Cited  in  Burt  y.  State,  39  Ala.  649,  saying  the  rule  requiring  strict 
"Construction  of  penal  statutes  applies  to  the  offense,  not  the  punish- 
ment; Ex  parte  Joice,  88  Ala.  133,  7  So.  4,  applying  the  principle 
to  a  conviction  for  carrying  on  a  lottery;  Daniel  y.  Guy,  19  Ark.  133, 
:applying  the  ruling  to  the  interpretation  of  the  term  "  mulatto  "  in 
a  suit  for  freedom;  State  y.  Williams,  35  Mo.  App.  546,  applied  in 
general  discussion;  Ex  parte  Deidesheimer,  14  Nev.  318,  holding  the 
ruling  not  to  be  in  conflict  with  Dwarris  on  Statutes,  711. 

Miscellaneous  citations.— Cited,  but  not  in  point,  in  United  States  y. 
Three  Hundred  and  Ninety-six  Barrels  Distilled  Spirits,  28  Fed.  Cas. 
122. 

«  Wheat.  391-408,  6  L.  118,  THE  MERINO. 

Pleadings  in  admiralty.— When  a  charge  is  so  clearly  set  forth 
jis  to  bring  it  within  the  statute,  the  addition  of  the  words  "  contra 
f ormam  statuti  "  is  unnecessary,  p.  401. 

Cited  to  this  point  In  The  Conflscation  Cases,  20  Wall.  Ill,  22  L. 
r>24,  holding  the  omission  not  available  in  a  court  of  error,  and 
rule  confined  to  civil  cases;  American  Ins.  Co.  y.  Johnson,  Blatchf. 
.&  H.  15,  F.  C.  303,  approving  the  rule  in  general  discussion;  Walsh 
V.  rnited  States,  3  Wood.  &  M.  348,  F.  C.  17,116,  holding  courts  are 
liberal  in  allowing  amendments,  even  in  informations;  United 
estates  V.  Parynthia  Davis,  1  Cliff.  535,  F.  C.  16,003,  approving  the 
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rule  where  there  are  no  technical  words  employed  in  the  statute; 
The  Idaho,  12  Sawy.  159,  29  Fed.  189,  approving  the  rule  and  dis- 
tinguishing between  pleading  in  action  at  law  for  a  statutory  pen- 
alty and  libel  in  admiralty;  The  Cherokee,  5  Fed.  Cas.  549,  holding' 
libels  for  forfeiture  must  set  forth  distinctly  the  ground  and  cause 
of  demand. 

Jurisdiction  in  admiralty.—  Seizure,  if  made  within  waters  of  a 
foreign  nation,  belongs  to  court  of  district  into  which  the  property 
is  brought,  and  in  which  proceedings  are  instituted.  Illegality  of 
seizure  does  not  affect  the  jurisdiction,  pp.  402,  403. 

Cited  to  this  point  in  Re  Johnson,  167  U.  S.  126,  42  L.  105,  IT 
S.  Ct.  737,  as  haying  approved  the  ruling  in  The  Richmond,  9  Cr. 
102,  3  L.  670,  and  distinguishing  between  arrests  in  civil  and  crim- 
inal cases;  The  Washington,  4  Blatchf.  103,  F.  C.  17,221,  in  general 
discussion  as  to  Jurisdiction  in  a  seizure  for  violation  of  revenue 
laws;  The  Peterhoff,  Blatchf.  Pr.  505,  F.  C.  11,024,  applying  the 
ruling  to  a  prize  taken  on  the  high  seas,  carried  to  Key  West,  then 
to  New  York,  where  proceedings  instituted;  note  to  "The  Tug 
May,"  in  6  Biss.  249,  F.  C.  9,330,  where  the  seizure  was  made  within 
a  district 

Slaves.—  Intention  of  act  of  1800  was  to  prevent  citizens  of  United 
States  affording  any  facilities  to  the  trade  and  the  offense  consisted 
in  the  employment  of  a  vessel  belonging  to  United  States  citizen  Id 
carrying  slaves,  regardless  of  the  purpose,  pp.  404,  405. 

Cited  in  United  States  v.  Battiste,  2  Sumn.  245,  F.  C.  14,545,. 
adopting  the  construction  of  tibe  statute;  Charge  to  grand  jury  by 
Wayne,  J.,  30  Fed.  Cas.  1027,  on  alleged  violation  of  the  statute 
prohibiting  carrying  slaves  from  one  port  to  another  in  a  foreign 
country. 

Pleadings.— Irregrularities  in,  are  waived  by  appearance  of  the 
parties  interested,  and  their  pleading  to  the  merits,  pp.  400,  401. 

Cited  as  Instance  in  Stewart  George  v.  Skeates,  19  Ala.  743^ 
where  technical  objection  as  to  seizure  not  allowed  after  issue  joined 
on  the  merits. 

9  Wheat  409-420,  6  L.  122,  THE  ST.  JAGO  DE  CUBA. 

Admiralty.— Courts  will  not  enforce  contracts  for  wages  or  ma- 
terials, if  connected,  however  remotely,  with  an  unlawful  purpose 
which  the  claimant  might,  upon  inquiry,  have  ascertained,  pp.  414» 
415. 

Cited,  collecting  authorities,  and  applying  the  principle  in  Tufts 
V.  Tufts,  3  Wood.  &  M.  505,  F.  C.  14,233,  where  it  was  sought  ta 
enforce  a  contract  against  public  policy;  The  Ann,  5  Hughes,  298,  8 
Fed.  928,  applying  the  rule  in  a  case  of  unlawful  oyster  dredging; 
The  Jennie  Hayes,  37  Fed.  374,  holding  in  such  case  the  services- 
rendered  would  be  illegal. 
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Maritime  liens.— The  whole  object  of  giving  admiralty  process 
and  priority  of  payment  to  privileged  creditors  of  a  vessel,  is  to 
furnish  wings  and  legs  to  the  forfeited  hull  to  get  back,  for  the 
benefit  of  ail  concerned;  that  is,  to  complete  her  voyage,  p.  416. 

Quoted  in  The  Del  Norte,  90  Fed.  509,  construing  Washington 
statute  governing  maritime  liens;  North  Am.  Com.  Go.  v.  United 
States,  81  Fed.  749;  S.  C,  sub  nom.  The  Louis  Olsen,  48  U.  S.  App. 
367,  holding  lien  for  suppUes  innocently  furnished,  not  defeated  by 
subsequent  forfeiture  for  subsequent  illegal  acts.  Cited  in  In  re 
Hydraulic,  etc.,  Dredge,  80  Fed.  555,  53  U.  8.  App.  230,  holding 
a  contract  for  furnishing  coal  to  a  dredge  used  for  making  a  fill  for 
railroad  purposes  not  an  admiralty  contract 

Maritime  liens,  order  of  ranking.—  As  to  liens  for  materials  and 
supplies  the  last  lien  will  supersede  the  preceding.  The  last  bottomry 
bond  will  override  all  that  precede,  and  an  abandonment  to  a  salvor 
will  supersede  every  prior  claim,  p.  416. 

Cited  to  this  point  In  The  GUde,  167  U.  S.  610,  42  L.  297,  17  S.  Ct. 
931,  as  formulating  the  general  rule,  but  holding  that  a  lien  for 
damages  occasioned  by  negligent  towage  must  be  preferred  to 
previous  lien  for  supplies;  The  J.  G.  Stevens,  170  U.  S.  120,  42  L. 
972,  18  S.  Ct.  547,  as  supplying  the  general  rule,  but  holding  it  did 
not  apply  to  the  making  of  claims  for  damages  by  collision  and  for 
supplies;  The  Hendrlk  Hudson,  11  Fed.  Cas.  1096,  applying  rule  to 
contract  made  by  master  to  contract  for  transport  of  merchandise 
to  collect  prior  charges  for  which  ship  would  be  liable;  Marsh  v.  The 
Minnie,  16  Fed.  Cas.  814,  holding  lien  of  materialmen  for  repairs 
preferred  to  that  of  mortgagee  for 'unpaid  purchase  money. 

Forfeiture  of  -vessel  overrides  rights  of  subsequent  purchaser, 
whether  with  or  without  notice,  p.  416. 

Cited  as  having  established  this  principle  in  "The  Distilled 
Spirits,"  11  WalL  368,  20  L.  171,  but  in  the  principal  case  the 
principle  is  assumed  as  law  and  acted  upon. 

Admiralty  claims.— Forfeiture  does  not  override  rights  derived 
under  maritime  contracts,  fairly  and  honestly  acquired,  whether 
called  liens  or  privileges,  pp.  416,  417. 

The  following  citing  cases  afllrm  and  apply  this  principle:  The 
Siren,  7  Wall.  159,  19  L.  132,  holding  as  settled  law  that  all  mari- 
time claims  in  the  vessel  extend  to  proceeds  of  sale;  The  Patapsco, 
33  Wall.  335,  20  L.  698,  applying  the  principle  and  saying  it  had 
also  been  extended  to  seamen's  wages;  The  Rumbell,  148  U.  S.  9, 
37  L.  346,  13  S.  Ct  499,  holding  Hens  for  repairs  and  supplies  over- 
rode claims,  except  for  wages  and  salvage;  Moran  y.  Sturges,  154 
U.  S.  282,  38  L.  990,  14  S.  Ct  1027,  applying  rule  and  collecting 
authorities;  The  Rodney,  Blatchf.  &  H.  232,  F.  O.  11,993,  applying 
the  principle  of  priority  of  claim  for  wages  to  that  for  port  dues; 
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The  Laurel.  Newb.  273,  F.  O.  15,569,  holdlug  that  United  States 
claim  for  violation  of  statute  did  not  override  that  of  material- 
men; The  Mary  Ann,  Abb.  Adm.  272,  F.  C.  9,194,  and  The  Jennie 
Hajes,  37  Fed.  374,  as  directly  in  point  on  the  subject  of 
seamen's  wages;  The  Elexena,  53  Fed.  305,  but  holding  that  these 
rights  might  be  confiscated  in  due  itourse  of  proceeding  by  the 
common-law  courts  of  State  as  well  as  of  the  United  States;  North 
Am.  Com.  Co.  v.  United  States,  81  Fed.  751,  752;  S.  C,  sub  nom. 
The  Louis  Olsen,  48  U.  S.  App.  367,  368,  369,  371,  examining  prin- 
cipal case  at  length  and  holding  lien  for  supplies  innocently  fur- 
nished is  not  defeated  by  subsequent  illegal  ^cts  and  forfeiture 
therefor;  Briggs  v.  A  Light  Boat,  7  Allen,  297,  holding  that  title 
acquired  by  forfeiture  was  subject  to  same  liens  as  if  acquired  by 
private  sale;  Union  Pac.  R.  R.  Co.  v.  United  States,  2  Wyo.  180, 
192,  applying  the  principle  to  lien  of  a  common  carrier  of  goods 
carried  for  a  government  contractor;  McKenzie  v.  The  Oglethorpe, 
16  Fed.  Cas.  206,  applying  rule  to  wages  of  foreign  seamen  who 
unknowingly  contracted  for  voyage  on  American  ship:  The  Velocity, 
28  Fed.  Cas.  1141,  holding  rule  not  applicable  to  claims  under  local 
laws. 

DlBtlnguished  in  The  Haytlan  Republic,  65  Fed.  122,  and  The 
I^>nis  Olsen,  74  Fed.  246,  holding  that  forfeiture  cuts  off  liens 
for  supplies  furnished  prior  to  cause  of  forfeiture;  Briggs  v.  A  Light 
Boat  11  Allen,  1S2,  183,  holding  that  State  courts  could  not  enforce 
a  materialman's  lien  against  a  ship  built  for  the  government. 

Hypothecation  of  vessel  to  materialmen.— Power  of,  belongs  to 
the  master  alone;  when  owner  is  present  contract  is  presumed  to 
be  with  him  on  his  ordinary  responsibility,  and  no  lien  attaches  to 
vessel,  pp.  416^  417. 

The  citing  cases  afllrm  and  apply  this  principle  as  follows: 
Thomas  v.  Osboi-n,  19  How.  29,  15  L.  537,  atflrming  the  rule,  but 
refusing  to  extend  it  to  case  of  an  owner  pro  hac  vice  in  com- 
mand of  the  vessel;  S.  C,  p.  38,  15  L.  541,  holding  that  a  shipmaster 
who  contracts  for  a  voyage  upon  '*  a  lay  "  can  bind  the  ship;  The 
Kate,  164  U.  S.  466,  41  L.  516,  17  S.  Ct.  138,  and  The  Valencia,  165 
U.  S.  268,  41  L.  713,  17  S.  Ct.  824,  holding  that  no  lien  attached 
when  supplies  were  furnished  on  the  order  of  a  charterer;  The 
Valencia,  165  U.  S.  271,  41  L.  713,  17  S.  Ct.  325,  holding  that  sup- 
pliers were  put  upon  hiquiry  and  a  mere  belief  was  insufficient  to 
create  a  lien;  The  Glide,  167  U.  S.  610,  42  L.  297,  17  S.  Ct  asi, 
affirming  the  rule  and  collecting  authorities;  Phelps  v.  The  Camilla, 
Taney,  410,  F.  O.  11,073,  holding  same  rule  applied  when  owner's 
resident  agent  purchased  in  his  own  name;  Hill  v.  The  Qolden 
Gate,  Newb.  313,  F.  C.  6,492,  applying  the  rule;  Sarchet  v.  The 
Davis,  Crabbe,  200,  F.  C.  12,357,  applying  the  rule;  The  Regulator, 
1  Hask.  20,  P.  0.  11,665,  applying  the  rule  where  in  a  foreign  port 
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supplies  were  ordered  by  the  manngiDg  owner;  The  Norman,  6  Fed^ 
407,  applying  the  rule  where  supplies  ordered  by  the  charterer; 
Stephenson  v.  Tlie  Francis,  21  Fed.  721,  in  general  discussion,  re- 
viewing authorities  on  the  point  and  applying  rule;  The  Kingston,. 
23  Fed.  202,  as  having  settled  the  rule  and  holding  that  a 
lien  on  a  vessel  could  not  be  enforced  in  District  Court  unless  of  a 
maritime  nature;  The  Mary  Morgan,  28  Fed.  108,  collecting  and 
reviewing  the  authorities,  holding  that  the  doctrine  of  implied  lien 
had  not  been  erfcended  to  debts  contracted  by  the  owner,  except  in 
exceptional  circumstances;  The  Norman,  28  Fed,  384,  applying  thfr 
rule  where  coal  was  supplied  by  order  of  the  charterers  in  a  foreign 
port;  The  Willamette  Valley,  66  Fed.  570,  29  TJ.  S.  App.  447,  apply- 
ing the  rule  where  the  vessel  was  sent  by  a  receiver  out  of  hl» 
court's  Jurisdiction  in  charge  of  a  master;  Marsh  v.  The  Minnie, 
16  Fed.  Oas.  813,  saying  it  had  been  doubted  if  owner  could  make 
valid  hypothecation  by  bottomry  bond  In  home  port;  Spedden  v. 
Koenlg,  78  Fed.  507,  42  U.  S.  App.  67,  holding  that  In  the  home 
port,  where  owners  easily  accessible,  master  could  not  create  lien 
without  authority;  The  Burton,  84  Fed.  1000,  holding  that  the 
burden  was  on  the  libellants  to  show  that  a  lien  was  intended  and 
authorized  by  owners;  Case  v.  Woolley,  6  Dana,  27,  32  Am.  Dec.  63, 
holding  the  principle  well  established;  Boylan  v.  The  Victory,  40 
Mo.  253,  holding  a  contract  for  stores  and  supplies  furnished  at 
owner's  special  request,  for  which  local  law  gave  a  lien,  enforce- 
able in  rem  in  State  court. 

Distinguished  in  The  Geo.  T.  Kemp,  2  Low.  480,  F.  O.  5,341,  hold- 
Ing  the  rule  did  not  apply  when  lien  given  by  local  law;  nor  whea 
owner  present  in  foreign  port  Questioned  In  The  Iris,  88  Fed.  909,. 
holding  the  presumption  that  individual  liability  was  relied  upon 
is  less  strong  than  it  was  when  the  principal  case  was  decided. 

H7i>othecation,  of  -vessel  for  supplies  only  arises  when  the  vessel 
is  in  a  foreign  port,  or,  being  in  her  home  port,  is  falsely  held  out 
as  a  foreign  vessel,*  pp.  416,  417. 

This  holding  affirmed  and  relied  upon  by  the  citing  cases,  as  fol- 
lows: Picliell  V.  The  Loper,  Taney,  501,  F.  O.  11,119,  applying  the 
principle  holding  that  when  the  voyage  was  wholly  in  the  home 
State  it  was  Immaterial  that  she  connected  with  another 
vessel;  Re  Surplus  of  Ship  Edith,  11  Blatchf.  460,  F.  O.  4,283,  col- 
lecting authorities  and  discussing  rule  of  lien;  Francis  v.  The 
Harrison.  1  Sawy.  370,  2  Abb.  (U.  S.)  91,  F.  C.  5,038,  holding  that 
the  lien  of  a  domestic  materialman  was  enforceable  against  pro- 
ceeds In  court;  S.  C,  p.  371,  explaining  the  principles  on  which  the 
determination  of  the  master's  agency  depended;  Hill  v.  The  Goldea 
Gate,  Newb.  312,  F.  O.  6,492,  holding  the  lien  depends  on  the  real 
*r  supposed  residence  of  owner  and  not  on  place  of  enrollment; 
Macy  V.  De  Wolf,  8  Wood.  &  M.  203,  F.  C.  8,933,  applying  the  rule 
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and  holding  that  payment  by  one  of  seyer&l  part  owners  created  no> 
lien  on  the  shares  of  the  others  in  the  vessel;  Davis  v.  Child,  2  Ware- 
(Dav.),  81  (74),  F.  C.  3,628»  applying  the  principle;  Fox  v.  Holt,  4 
Ben.  296,  36  Conn.  572,  F.  O.  5,012,  as  having  clearly  established 
the  mle;  The  Nestor,  1  Sumn.  74,  F.  C.  10,126,  holding  that  everjr 
port  was  a  foreign  port  which  was  not  in  the  State  to  which  the- 
vessel  belonged;  Leland  v.  The  Medora,  2  Wood.  &  M.  97,  F.  C 
8,237,  holding  that  the  lien  for  repairs  in  foreign  port  exists  with- 
ont  express  hypothecation;  The  Island  City,  1  Low.  377,  F.  C^ 
7,109,  applying  the  rule  where  the  ship  was  held  ont  as  foreign; 
Hill  y.  The  Golden  Gate,  12  Fed.  Cas.  164,  holding  rule  as  settled 
beyond  dispute  confining  maritime  liens  to  foreign  vessels  and 
that  ports  in  different  States  are  foreign  to  each  other;  Marsh  v. 
The  Minnie,  16  Fed.  Cas.  810,  applying  mle  and  holding  claims  of 
materialmen  postponed  to  mortgagee  when  owner  resident;  The- 
Rapid  Transit,  11  Fed.  329,  referred  to,  arguendo,  as  stating  correct 
rule;  The  Cumberland,  30  Fed.  450,  holding  that  such  lien  attached 
by  implication;  The  Gilbert  Knapp,  37  Fed.  214,  holding  that  steve- 
dore  might  have  lien  for  services  In  foreign  port,  not  in  home  port;: 
The  R.  S.  Garrett,  44  Fed.  380,  where  materialman  had  no  knowl- 
edge of  residence  in  district  of  a  part  owner  and  dealt  with  ship  &9 
foreign;  The  Westover,  76  Fed.  383,  holding  that  to  charge  th& 
vessel  in  home  port  there  must  be  a  mutual  contract,  express  or 
implied;  Case  v.  WooUey,  6  Dana,  28,  32  Am.  Dec.  64,  discussing- 
question  of  home  port  as  between  England  and  United  States,  and! 
that  in  the  latter  any  place  where  the  vessel  and  its  owner  were  not 
together  should  be  considered  a  foreign  port. 

Distinguished  in  The  Susan  G.  Owens,  23  Fed.  Cas.  449,  as  not 
altogether  in  accord  with  The  General  Smith,  4  Wheat  438,  4  L. 
609,  and  holding  materialmen  furnishing  supplies  by  order  of  non- 
resident owners  to  vessel  in  home  port  entitled  to  lien. 

Xaritime  lien.—  Fair  claims  of  seamen  and  of  materialmen  with* 
out  hypothecation  of  the  vessel  are  not  overridden  by  previous- 
forfeiture,  even  in  the  home  port,  if  the  vessel  is  held  out  as  foreign,. 
p.  417. 

Cited  in  The  Rumbell,  148  U.  S.  12,  37  L.  347,  13  S.  Ct  500,. 
holding  as  settled  that  general  maritime  law  gave  a  lien  for  neces- 
sary repairs  in  a  foreign  port,  enforceable  in  admiralty;  S.  C,  p.  12^ 
37  Lr.  347,  13  S.  jOt  500,  holding  as  settled  that  Independently  of 
local  statute  there  was  no  Hen  for  repairs  in  home  port;  The* 
Gelestlne,  1  Biss.  5,  F.  C.  2,541,  holding  the  Hens  were  also  pre- 
ferred to  a  bona  fide  purchaser  without  notice;  The  America,  1  Fed^ 
Gas.  613,  holding  that  seamen's  wages  are  generally  preferred  to- 
claims  of  materialmen;  The  Pathfinder,  18  Fed.  Cas.  1295,  holding: 
as  between  materialmen  the  first  seizure  has  priority. 

Distinguished  in  Ramsay  v.  Allegre,  12  Wheat  632,  6  L.  753^ 

YoL.II— 17 
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holding  the  point  not  settled  because  ruling  related  to  the  distri- 
bution of  money  in  court 

Hypothecation  of  vessel  in  home  port  may  be  made  by  the  master 
by  Implication,  by  vessel  being  falsely  held  up  as  foreign  by  her 
owners.  The  privilege  of  materialmen  depends  on  their  belief  of 
facts,  pp.  417,  418. 

Cited  and  rule  applied  In  The  A.  D.  Patchln,  1  Blatchf.  418,  419, 
P.  C.  87,  holding  that  master  who  was  also  owner,  but  did  not 
disclose  his  ownership,  pledged  the  ship;  The  Alice  Talnter,  14 
Blatchf.  42,  F.  O.  195,  where  the  merchant  was  not  misled  as  to 
the  real  port  of  the  ship;  Blowers  v.  One  Wire  Hope  Cable,  19  Fed. 
448,  holding  that  materialmen  were  estopped  by  the  knowledge  of 
the  facts  without  regard  to  the  actual  title,  so  that  goods  placed  on 
a  vessel  became  subject  to  the  vessel's  liens;  Stephenson  v.  The 
Francis,  21  Fed.  717,  holding  that  mere  fact  of  residence  in  State 
of  a  part  owner  luknown  to  materialman  will  not  bar  lien  when 
vessel  appears  to  belong  to  foreign  port;  The  Cumberland,  30  Fed. 
451,  holding  where  charterer  was  part  of  time  master  and  no 
knowledge  of  charter  shown  lien  attached  while  mastership  lasted; 
Gager  v.  The  A.  D.  Patchln,  9  Fed.  Cas.  1028,  holding  that  a 
contract  of  salvage  made  with  owner  as  master,  ownership  being 
unknown,  was  enforceable  in  rem.  See  also  note  to  62  Am.  Dec. 
241,  on  dependency  of  lien  on  vessel  in  home  port  on  local  law. 

Wharfage.—  Claim  for,  Is  good  against  all  the  world,  whether  the 
object  of  the  voyage  is  lawful  or  not,  p.  418. 

Cited  and  rule  applied  In  The  Kate  Tremalne,  5  Ben.  65,  68»  F. 
C.  7,622,  holding  that  wharfage  Is  a  maritime  demand  different 
from  that  of  materialman  and  an  implied  lien  on  the  vessel;  Dela- 
ware River  Storage  Co.  v.  The  Thomas,  7  Fed.  Cas.  413,  holding 
claim  for  wharfage  not  enforceable  in  admiralty;  Brookman  v. 
Hamill,  43  N.  Y.  563,  3  Am.  Rep.  738,  holding  a  claim  for  wharfage 
was  a  maritime  claim  not  enforceable  In  State  courts, 

Haritlme  lien.— Preferred  liens  by  parties  debtors  to  the  vesseL 
The  payment  should  be  applied  to  the  items  entitl':d  to  precedence, 
p.  4ia 

Cited  in  The  J.  F.  Spencer,  5  Ben.  153,  F.  0.  7,316,  applying  the 
rule  to  freight  moneys  received  by  consignee  of  a  ship. 

Miscellaneous  citations.— Cited  in  general  discussion  in  Waring 
V.  Clarke,  5  How.  459,  12  L.  235,  saying  that  decisions  rested  on  the 
principle  that  the  subject-matter  in  cases  of  contract  determined 
the  Jurisdiction;  New  Jersey  S.  N.  Co.  v.  Merchants'  Bank,  6  How. 
390,  12  L.  485,  as  instance  of  Jurisdiction  of  admiralty  over  suits  by 
materialmen;  The  Kalarama,  10  Wall.  212,  19  Lr.  943,  showing  that 
maritime  law  of  the  United  States  recognized  distinction  between 
repairs  furnished  in  a  home  and  foreign  port;  The  Hilarity,  Blatchf. 
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A  H.  92,  P.  O.  6,480,  as  authority  for  rule  that  in  respect  to  do- 
mestic ships  in  their  own  ports  the  Court  of  Admiralty  must  be 
gOTemed  by  the  lex  loci;  The  Stephen  Allen,  Blatchf.  &  H.  178,  F. 
C.  13,361,  collecting  authorities  to  the  point  that  the  question  of 
lien  or  no  lien  on  domestic  vessels  depends  on  local  law;  The 
Infanta,  Abb.  Adm.  267,  F.  0.  7,030,  holding  that  a  maritime  lien 
was  regarded  as  being  an  element  in  the  original  contract  and 
inherent  therein;  The  Young  Mechanic,  2  Curt  410,  F.  G.  18,180, 
In  general  discussion  as  to  the  nature  of  a  maritime  lien  and 
how  it  was  not  forfeited  by  breach  of  municipal  law;  DrlnlL water 
T.  The  Spartan,  1  Ware,  153,  F.  O.  4,085,  and  The  Richard  Busteed, 
1  Sprague,  447,  F.  0.  11,764,  holding  that  the  Jurisdiction  of  the 
€ourt  of  Admiralty  had  been  distinctly  asserted  over  maritime  con- 
tracts by  materialmen  in  the  principal  case;  The  Oallsto,  2  Ware 
<DaT.),  89  (31),  F.  G.  2,316,  to  the  point  that  whenever  the  law  gave 
«  lien  on  the  vessel  it  would  be  enforceable  in  rem;  The  Hendrlk 
Hudson,  11  Fed.  Gas.  1005,  general  discussion  as  to  various  terms 
used  to  express  the  idea  of  a  privileged  debt  secured  by  maritime 
lien;  Ludington  v.  The  Nucleus,  15  Fed.  Gas.  1095,  holding  that 
when  a  lien  was  given  by  local  law  for  contract  for  materials  it 
<x)uld  be  enforced  in  admiralty;  The  Alvlra,  63  Fed.  149,  in  general 
discussion  distinguishing  between  the  pdnclples  applicable  to  mari- 
time liens  and  those  created  by  State  law;  note  to  41  Am.  St  Bep. 
762,  on  waiver  of  mechanics'  liens  by  taking  securities. 

9  Wheat  421-430,  6  L.  125,  THE  MARGARET. 

Admiralty.—  A  sale  or  transfer  under  the  ship  registry  act,  1792, 
even  for  fraudulent  purpose,  is  binding  between  the  parties  and 
-changes  the  legal  ownership,  p.  428. 

Gited  in  The  Maria,  Deady,  94,  F.  0.  9,075,  applying  the  ruling, 
holding  that  a  sale  to  a  foreign  corporation  comes  under  the  act 
without  reference  to  the  nationality  of  the  shareholders. 

Forfeiture  for  failure  to  make  known  transfer  of  ship  to  subject 
ef  foreign  State,  only  avoided  by  compliance  with  terms  of  ship 
registry  act  of  1792,  pp.  422,  425. 

Gited  in  The  Maria,  Deady,  100,  F.  O.  9,075,  affirming  the  rule, 
but  holding  that  time  should  be  given  for  the  party  in  charge  to 
return  and  register  the  transfer  before  declaring  the  forfeiture. 

PlMding.— In  proceeding  under  statute  for  forfeiture,  proviso 
by  way  of  exception  from  enacting  clause  is  properly  matter  of 
defense  for  defendant,  p.  426. 

Distinguished  in  Mathews  v.  Pascal,  18  La.  53,  holding  that  one 
claiming  forfeiture  of  a  slave  for  removal  by  tenant  without  con- 
sent of  reversioner,  must  allege  and  prove  absence  of  consent 
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Admiralty.— The  proviso  of  exception  In  the  ship  registry  act 
of  1792  applies  only  in  ease  of  a  part  owner,  not  to  a  sole  owner^ 
p.  426. 

Cited  and  nile  applied  in  The  Florenzo,  Blatchf.  &  H.  68,  F.  0- 
4.886,  holding  purchase  of  the  entire  ship  subsequent  to  act  of  for- 
feiture under  the  act  will  not  prevent  the  forfeiture. 

9  Wheat.  430-444,  6  L.  128,  TWO  HUNDRED  CHESTS  OF  TEA, 
Duties.— Terms  used   in   classification   of   subjects  of  taxation 
must  be  understood  in  their  known  commercial  sense,  according-  - 
to  the  general  usage  and  known  denominations  of  trade,  p.  438. 

Cited  and  rule  applied  in  the  following  cases:  Barlow  v.  United 
States,  7  Pet  410,  8  L.  731,  construing  section  of  act  of  1799  re- 
lating to  drawback  on  *'  refined  sugars; "  Elliot  v.  Swartout.  10  Pet, 
151,  9  L.  379,  as  to  duties  on  "worsted"  goods;  Curtis  v.  Martin^ 

3  How.  109,  11  L.  517,  as  to  gunny  cloth  charged  with  duty  as  cot- 
ton  bagging;  Lawrence  v.  Allen,  7  How.  797,  12  L.  918,  as  to  "  India 
rubber  shoes  "  imported  in  a  condition  for  wearing;  Arthur  v.  Oum- 
mhig,  91  U.  S.  363,  23  L.  439,  as  to  "  burlaps  "  distinguished  from 
oilcloth  foundations  or  floorcloth  canvas;  Tyng  v.  Grinnell,  92  U.  S. 
470,  23  L.  734,  as  to  wrought-iron  tubes,  and  holding  the  question 
as  to  commercial  name  of  import  was  one  of  fact  for  the  Jury- 
Arthur  V.  Morrison,  96  U.  S.  Ill,  24  L.  765,  as  to  "  crape  veils;  - 
Arthur  V.  Butterfield,  125  U.  S.  75,  31  L.  645,  8  S.  Ct  717,  as  to 
goat's  hair  goods,  under  act  of  1870;  American  Net  &  Twine  Co 
V.  Worthlngton,  141  U.  S.  471,  35  L.  823,  12  S.  Ct.  56,  as  to  "  gUling- 
twine  "  und*^r  act  of  1883,  collecting  authorities;  Earnshaw  v.  Oad- 
walader,  145  U.  S.  256.  258,  36  L.  697,  12  S.  Ct  854,  as  to  "iroi^ 
ore,"  holding  it  did  not  mean  dry  ore;  Cadwalader  v.  Zeh   151    U 

f*  f^'  ^  ^'  ^^^'  ^^  ®-  ^^  290,  as  to  "toys"  under  act'  of 
1883,     collecting    authorities;     Lutzen     v.     Magone,     153     U     s 

1^  ^  t.^f'  ^^  ®-  ^*-  ^'  *^^  ^  -saccharine."  under  act  of 
1883,  United  States  v.  Buffalo  Gas  Co.,  172  U.  S.  341,  as  to  natural 
gas;  United  States  v.  Breed,  1  Sumn.  164,  F.  O.  14,(»8,  as  to  "  loaf 
sugar;      Morrison  v.  Arthur,  13  Blatchf.  199,  F.  C.  9.842,  as  to 

4  Oliflf.  125,  F.  O.  8.053,  as  to  -  ribbons,"  under  act  of  1864;  United 
States  v.  Kimball,  26  Fed.  Cas.  785,  holding  a  passenger  on  railroad 
carrying  letter  without  knowledge  of  company  does  not  subject 
company  to  penalty;  United  States  v.  Reindeer,  27  Fed  Cas  763 
arguendo,  that  in  cases  of  penalties,  a  word  must  be  taken  In  it^ 
commercial  sense  to  draw  the  penalty;  Nichols  v.  Beard,  15  Fed. 
437,  as  to  "wine  gallon"  or  "beer  gallon"  with  reference  to  im- 
ports of  ale  and  porter;  Appeal  of  Field,  50  Fed.  909,  aa  to  "silk 
veils,  under  act  of  1890;  "  Zante  Currants,"  73  Fed.  188,  189  a^ 
to  "Zante  currants."  under  act  of  1894,  collecting  and  revIeT^n^ 
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■authorities;  United  States  y.  Bnifalo  Natural  Gas  Fuel  Go.»  78  Fed. 
Ill,  as  to  natural  gas,  holding  it  was  exempt  from  duty  as  a 
■^  crude  mineral." 

Tariff  laws.— A  libel  is  suffi/jlent  which  follows  the  language  of 
the  enacting  clause  of  the  act  which  inflicts  the  forfeiture,  p.  486. 

Cited  in  Two  Hundred  and  Fifty  Barrels  of  Molasses  v.  United 
IStates,  Chase,  509,  F.  C.  14,293,  applying  rule  to  admiralty  libel  for 
forfeiture,  although  goods  partly  landed. 

Miscellaneous.— Cited  incidentally  in  Commonwealth  v.  Giltinan, 
'^  Pa.  St.  105.  illustrating  ruling  that  the  question  in  proof  was  not 
what  the  statute  meant,  but  what  the  article  seized  was;  Evans 
T.  The  Commercial  M.  I.  Co.,  6  R.  I.  54,  holding  the  rule  was,  all 
-dealers  in  the  article  were  admitted  to  testify  as  to  the  trade  name. 

-9  Wheat.  445-469,  6  L.  131,  MASON  v.  MUNCASTER. 

Covenant  of  general  warranty  in  a  deed  may  operate  to  create 
41  title  in  fee  by  estoppel,  p.  455. 

This  proposition  is  inferentially  laid  down  by  Mason  v.  Muncas- 
ter,  in  its  affirmance  of  the  case  of  Terrett  v.  Taylor,  9  Cr. 
-43,  3  L.  650.  The  following  are  the  citing  cases  in  this  connection: 
Maglll  V.  Brown,  16  Fed.  Cas.  413,  in  general  discussion  as  to  rules 
r^oveming  transmission  of  property  of  Society  of  Friends;  Dudley 
V.  Cadwell,  19  Conn.  227,  applying  the  rule,  holding  a  title  could  be 
^acquired  by  estoppel  through  a  mortgagee.,  good  as  against  a  mort- 
^gagor;  Fairbanks  v.  Williamson,  7  Me.  100,  holding  the  effect  of 
A  warranty  deed  was  to  extinguish  all  rights  of  the  warrantor, 
present  and  future;  Pike  v.  Galvin,  29  Me.  185,  stating  effect  of 
-decisions  as  to  effect  of  warranty  covenant  in  deed  and  collecting 
authorities;  Showman  v.  Miller,  6  Md.  487,  holding  that  a  deed 
<»ntaining  a  warranty,  and  a  covenant  for  further  assurance  con- 
stituted an  estoppel  and  entitled  grantor  to  specific  performance; 
Somes  V.  Skinner.  3  Pick.  61,  holding  that  if  a  vendor  conveys  by 
^eed  with  warranty,  and  afterwards  acquires  titie,  the  title  inures 
for  benefit  of  grantee;  Vanderheyden  v.  Crandall,  2  Den.  25,  hold- 
ing that  an  estate  in  fee,  acquired  by  descent  by  a  tenant  for  life, 
who  had  previously  mortgaged  his  life  estate,  and  had  been  fore^ 
<»losed,  inured  by  estoppel,  to  the  title  derived  under  the  mortgage; 
Williams  V.  First  Presbyterian  Society  of  Cincinnati,  1  Ohio  St! 
see,  holding  a  grant  to  trustees  upon  trusts  of  perpetual  duration 
imported  a  grant  in  fee. 

Bights  of  pewholders  in  Episcopal  parish  church  are  limited  and 
subject  to  general  right  of  the  parish  in  the  freehold  of  the  church. 
of  which  it  cannot  be  deprived  except  by  its  own  consent  dd  462* 
4G3. 

Cited  in  Price  v.  Methodist  Church,  4  Ohio,  541,  applying  principle 
liolding  the  acquisition  of  right  of  burial  in  cemetery  of  M.   E. 
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chnrch  gave  no  right  to  control  church  In  the  appropriate  nse  of 
Its  grounds. 

Miscellaneous  citations.— Referred  to  in  The  Wardens,  etc  r^ 
Mayor  of  Savannah,  82  Ga.  666,  9  S.  E.  540,  as  a  supplement  ta 
Terrett  v.  Taylor,  9  Gr.  43,  3  L.  650,  holding  title  to  cemetery 
connected  with  Episcopal  parish  church  In  Sayannah,  Tested  ia 
rector  as  a  corporation. 

9  Wheat  469-483,  6  L.  137,  DODDRIDGE  ▼.  THOMPSON. 

The  territory  lying  between  two  rivers  is  the  whole  country 
from  their  sources  to  their  mouths,  and  if  no  fork  of  either  haa 
solely  acquired  the  river  name,  the  main  branch  to  its  source  la 
the  true  river,  p.  473. 

Cited  and  principle  applied  in  Reynolds  y.  McArthur,  2  Pet  436, 
7  L.  477,  in  deciding  validity  of  patent  to  land  between  same  rivera 
mentioned  In  principal  case. 

Statutes.^  A  law  of  congress,  not  intended  to  retrospect,  ought 
not  to  have  that  effect  given  to  it  by  construction,  p.  479. 

Cited  and  principle  applied  in  Ladiga  v.  Roland,  2  How.  689,  11 
Li.  390,  in  interpreting  treaty  of  1832  with  the  Creek  Indians. 

Miscellaneous  citations.— Cited  in  Osborn  v.  United  States  Bank, 
9  Wheat  870,  6  L.  235,  as  illustration  of  fact  that  national  interests 
\^ere  sometimes  committed  to  subordinate  agents;  Lessee  of  Wal- 
lace v.  Saunders,  7  Ohio,  1*26,  with  reference  to  title  to  land  betweei^ 
Scioto  and  Little  Miami  rivers  reserved  for  military  locations. 

9  Wheat  483-488,  6  L.  140,  RIGGS  y.  TAYLOB. 

X^ylde1lce•^  Secondary  evidence  to  prove  lost  or  destroyed  writing^ 
may  be  given  after  proof  of  the  cause  of  absence  of  the  originaK 
The  evidence  may  be  by  counterpart,  examined  copy,  or  parol,  p. 

486. 

The  general  principle  Is  applied  in  the  following  citing  cases  r 
Burton  v.  Driggs,  20  Wall.  134,  22  L.  302,  admitting  copy  of  a 
deposition  which  had  been  duly  filed;  Stebblhs  v.  Duncan,  108  U. 
S.  43,  27  L.  646,  2  S.  Ct  320,  admitting  copy  and  parol  evidence  of 
deed  destroyed  in  Chicago  fire;  Haider  man  v.  Halderman,  Hemp. 
560,  F.  O.  5,909,  as  to  copy  of  account  of  a  partner  with  firm,, 
question  of  admissibility  not  decided  as  it  was  not  a  final  settle- 
ment of  account;  Mariner  v.  Saunders,  5  Gilm.  122,  where  husband 
not  admitted  to  prove  execution  of  deed  by  wife,  when  one  of  the 
witnesses  was  within  court's  Jurisdiction;  Hobbs  v.  Beard,  43  S. 
C.  379,  21  S.  E.  309,  in  case  of  a  recorded  deed,  where  both  deed 
and  record  had  been  destroyed  by  fire. 

Cited  in  Taylor  v.  RJggs,  1  Pet  597,  7  L.  278,  aa  having  sub- 
stantlally  decided  that  deposition  of  a  missing  witness  may  be- 
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read  after  proof  that  he  had  been  sought  for,  but  could  not  be 
found. 

Evidence.^  Proof  of  destruction  of  particular  writing  need  not 
be  absolute,  an  impression  of  and  belief  in  the  destruction  Is 
sufficient,  p.  486. 

Cited  in  Williams  y.  United  States,  1  How.  299, 11  L.  138,  applying 
principle  to  proof  of  official  papers  destroyed  by  burning  of  the 
Treasury  Building,  Washington;  United  States  ▼.  Doebler,  1  Bald. 
621,  F.  0.  14,977,  applying  ruling  to  lost  letters  relating  to  counter- 
feit notes;  Hopper  v.  Ashley,  15  Ala.  463,  admitting  parol  evidence 
of  impression  of  belief  of  handwriting;  Hoitt  v.  Moulton,  21  N.  H. 
r»80,  holding  absolute  assurance  by  no  means  necessary  to  make 
evidence  admissible  to  prove  handwriting. 

ETldence.— Admissibility  of  evidence  of  loss  of  writing  is  ad- 
dressed to  the  court,  not  to  Jury,  p.  485. 

Cited  and  rule  applied  in  Bagley  v.  McMickle,  9  Cal.  449,  holding 
the  preliminary  proof  was  addressed  to  the  court,  which  was  the 
sole  Judge  of  its  sufficiency;  Mason  ▼.  Libbey,  90  N.  Y.  684,  applying 
rule  to  offer  of  parol  proof  of  contents  of  a  destroyed  letter. 

Evidence.— Secondary  proof  of  lost  document  not  admissible 
where  loss  or  destruction  has  been  voluntary  and  with  intent  to 
produce  wrong  to  opposite  party,  or  fraudulent,  or  to  create  excuse 
for  nonproduction;  otherwise  when  it  has  happened  through  mistake 
or  accident,  p.  437.  « 

Olted  hi  The  Ariel,  1  Hask.  72,  F.  G.  527,  holding  that  a  party 
who,  under  no  pretense  of  mistake  or  accident,  voluntarily  destroys 
primary  evidence  excludes  himself  from  benefit  of  secondary  evi- 
dence; Bagley  v.  McMickle,  9  O^.  447,  applying  rule  where 
secondary  evidence  admitted  to  prove  destroyed  notes,  reviewing 
authorities  and  defining  requisites  of  evidence;  Bagley  v.  Eaton,  10 
Cal.  147, 148,  applying  rule  and  admitting  secondary  evidence  where 
notes  had  been  destroyed  to  prevent  their  negotiation  to  third 
parties,  but  not  to  cancel  Indebtedness;  note  to  Carpenter  v.  Dame, 
10  Ind.  136;  Rudolph  v.  Lane,  57  Ind.  118»  restating  rule  admitting 
secondary  evidence  where  the  destruction  was  voluntary,  but  with- 
out fraudulent  intent;  Old  National  Bank  v.  Findley,  131  Ind.  230, 
31  N.  B.  64,  applying  rule  to  voluntary  destruction  of  deed  un- 
accompanied by  fraud;  Schlemmer  v.  Schendorf,  20  Ind.  App.  452, 
admitting  parol  proof  of  note  destroyed  by  the  holder  in  conse- 
quence of  cruel  and  coercive  acts  of  the  debtor;  Joannes  v.  Ben- 
nett, 5  Allen,  173,  81  Am.  Dec.  741,  holding  the  inference  of  fraud 
arising  from  voluntary  destruction  must  be  first  rebutted  before 
secondary  evidence  can  be  received;  Skinner  v.  Henderson,  10  Mo. 
207,  admitting  secondary  evidence  of  contents  of  deed  destroyed  by 
mutual  consent  to  rescind  an  unexecuted  contract;  Bank  y,  East- 
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man,  44  N.  H.  438,  to  proye  contents  of  deed  not  recorded  and 
•cancelled  with  intention  to  revest  title;  Broad  well  y.  Stiles,  8  N. 
J.  L.  60,  refusing  to  admit  secondary  evidence  of  genuineness  of 
signature  willfully  erased  from  indorsement  on  note;  Wyckoff  y. 
l^yckoff,  16  N.  J.  Eq.  403,  applying  rule  where  a  will  was  de- 
stroyed under  mistaken  belief  that  it  was  inoperative.  See  note  to 
13  Am.  Dec.  483,  on  destruction  of  note  by  holder. 

Miscellaneous  citations.— Merrill  v.  Dawson,  Hemp.  624,  F.  0. 
^,469,  saying  it  was  settled  by  principal  case  that  affidavit  of  party 
to  suit  was  competent  to  prove  loss  of  paper;  Longworth  v.  Close, 
1  McLean,  285.  F.  C.  8,489,  with  other  autliorltics  to  show  that 
in  courts  of  United  States  a  copy  of  a  recorded  deed  was  not  re- 
ceived as  evidence  without  accounting  for  nonproduction  of  original; 
Woods  y.  Gassett,  11  N.  H.  445,  holding  evidence  of  party  to  cause 
competent  to  prove  loss  introductory  of  secondary  evidence  of  con- 
tents. 

^  Wheat  489-601,  6  L.  142,  HUGHES  v.  EDWARDS. 

Deeds.— In  a  deed  for  land  upon  condition  subsequent,  If  the 
condition  is  impossible  of  performance  when  deed  is  made,  only  the 
condition  is  void,  and  the  estate  vests,  p.  494. 

Cited  in  Decrow  v.  Moody,  73  Me.  108,  applying  principle  to  a 
legacy  contingent  on  legatee  remaining  with  the  testator  for  a  term 
rendered  impossible  by  testator's  death,  holding  legatee  entitled 
to  legacy;  Byrne  v.  State,  12  Wis.  518,  holding  a  subscription  for 
stock  not  invalid,  though  made  on  condition  which  could  not  be 
performed.  See  note  to  44  Am.  Dec.  746,  on  discharge  of  condition 
rendering  estate  absolute. 

Kortg^ages. —  A  mortgagee  may  pursue  legal  remedy  by  eject- 
ment and  at  same  time  file  bill  to  foreclose,  p.  494. 

Cited  and  principle  applied  in  Sparks  y.  Pico,  1  McCall,  500,  503, 
F.  C.  13,211,  holding  that  though  action  on  note  barred  by  statute, 
mortgagee  can  prosecute  lien  on  mortgaged  premises  in  equity, 
l>ar  of  remedy  does  not  extinguish  debt;  Duval  v.  McLoskey,  1 
Ala.  728,  holding  a  mortgagee  has  three  remedies  ^  action  at  law 
to  recover  debt,  ejectment,  and  foreclosure;  S.  C,  p.  746,  holding 
Talidity  of  a  mortgage  is  not  impaired  by  failure  to  present  the 
notes  within  time  limited  by  statute;  Harris  v.  Mills,  28  111.  48,  81 
Am.  Dec.  263,  hoUllug  that  when  note  barred,  right  to  foreclose 
was  also  barred  unless  mortgage  contained  covenant  for  payment 
on  which  action  of  ejectment  could  be  based;  Moreton  v.  Harrison, 
1  Bland,  500,  holding  remedies  at  law  and  in  equity  may  be  pro- 
ceeded on  at  same  time  but  only  one  satisfaction  can  be  had; 
Trustees  v.  Dickson,  1  Freem.  Ch.  482,  holding  statute  of  Missis- 
sippi as  to  presentment  of  claims  against  decedents  does  not  apply 
to  mortgage  debts. 


i      - 
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ZSquity  applies  the  statute  of  limitations  equally  to  an  ordinary 
mortgage  and  a  deed  absolute  in  form  but  intended  as  a  mortgage, 
p.  494. 

Cited  and  rule  applied  in  Clarke  v.  Southwlck,  1  Curt.  304,  F.  C. 
2,863,  where  twenty  years'  possession  under  law  of  Massachusetts 
\)&TS  legal  action  to  foreclose,  a  less  time  will  not  bar  a  bill  to  fore- 
<*lo8e  an  equitable  mortgage:  Dexter  v.  Arnold,  3  Sumn.  155,  F.  O. 
•3,859,  applying  rule  where  law  of  Rhode  Island  allowed  redemption 
•of  a  mortgage  after  twenty  years'  possession  it  will  be  followed 
in  equity;  Fisk  v.  Stewart,  24  Minn.  110,  holding  where  a  loan  was 
to  stand  as  long  as  interest  was  paid,  each  .payment  of  interest 
kept  alive  the  right  of  foreclosure  and  redemption. 

ICortgagee. —  An  absolute  deed  intended  to  operate  as  security 
for  debt  will  be  treated  in  equity  as  a  mortgage,  and  may  be  re- 
deemed by  grantor  on  proof  of  intention,  or  foreclosed  by  grantee 
treating  deed  as  mortgage,  p.  495. 

The  citations  collect  a  number  of  authorities  bearing  upon  this 
principle,  as  follows:  Peugh  v.  Davis,  96  U.  S.  336,  24  L.  776, 
applying  principle  in  suit  for  redemption  by  grantor  and  admitting 
-evidence,  written  or  oral,  to  show  real  character  of  transaction: 
Brick  V.  Brick.  98  U.  S.  516,  25  L.  257,  applying  rule  to  a  certificate 
•of  stock  issued  and  delivered  as  security  for  loan;  Jackson  v. 
Lawrence,  117  U.  S.  681,  29  L.  1025,  6  S.  Ct.  916,  construing  effect 
of  deed  absolute  to  Missouri  land  with  verbal  understanding  that 
it  was  to  be  security  for  loan,  collecting  authorities;  The  Ellen 
Holgate,  30  Fed.  127,  applying  rule  to  bills  of  sale  of  ship  intended 
as  collateral  security  for  loans;  Ray  v.  Tatum,  72  Fed.  114,  30  TJ.  S. 
App.  635,  applying  rule  to  a  deed  given  in  accordance  with  Georgia 
code  (f  §  1969-1971);  Cleveland  v.  I^  Crosse  &  M.  R.  R.  Co.,  5  Fed. 
Cas.  1035,  holding  a  deed  by  a  railroad  company  could  be  held  to  be  a 
mortgage  even  without  accompanying  deed  cf  defeasance;  Hudson 
T.  Isbell,  5  Stew.  &  P.  77,  holding  that  parol  evidence  was  admissible 
to  convert  an  absolute  conveyance  into  mortgage;  Mobile,  B.  &  L. 
Assn.  V.  Robertson,  65  Ala.  388,  holding  a  lease  by  a  building  and 
loan  association  to  stockholder  to  be  in  effect  a  mortgage;  Harman 
V.  May,  40  Ark.  149,  holding  whenever  at  time  of  sale  a  vendor  is 
indebted  to  purchaser  and  so  continues  with  right  to  call  for  a 
reconveyance  on  payment  of  debt  his  absolute  deed  will  be  held 
&  mortgage;  Lee  v.  Evans,  8  Cal.  430,  435,  holding  that  parol  evi- 
dence could  not  be  received  to  prove  a  deed  absolute  a  mortgage 
except  in  case  of  fraud  or  mistake;  Sears  v.  Dixon,  33  Cal.  333, 
holding  absolute  a  deed  of  homestead  accompanied  by  covenant 
to  reconvey  on  repayment  of  purchase  money  void  as  a  mortgage; 
Bacon  v.  Brown,  19  Conn.  34,  holding  a  deed  can  operate  as  a 
mortgage  without  creating  a  personal  obligation  of  the  sum  named 
in  the  condition;  Hall  v.  Livingston,  3  Del.  Ch.  374,  holding  courts  of 
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equity  would  admit  parol  evidence  to  enforce  equities  In  declaring 
an  absolute  deed  as  a  mortgage  even  without  the  element  of  frauil 
or  mistake;  First  Nat  Bank  t.  Ashmead,  23  Fla.  889,  2  So.  661, 
holding  a  deed  by  husband  and  wife  of  homestead  with  a  separate 
agreement  of  defeasance  In  favor  of  husband,  when  made  as  secu- 
rity, only  created  a  mortgage;  Morgan  v.  Morgan,  10  Ga.  305,  In 
general  discussion  as  to  what  evidence  was  admissible  to  prove  the 
mortgagee  had  treated  deed  as  a  mortgage,  collecting  authorities; 
Gibson  V.  Hough,  60  Ga.  590,  holding  under  Georgia  code  a  deed 
In  fee  without  defeasance  or  condition,  accompanied  by  a  bond 
to  reconvey,  does  not  create  a  mortgage;  Baxter  v.  Child,  39  Me. 
112,  holding  an  express  provision  that  mortgagee  shall  hold  abso- 
lutely on  default  cannot  deprive  mortgagor  of  right  to  redeem; 
Campbell  v.  Dearborn,  109  Mass.  139,  12  Am.  Rep.  677,  holding 
equity  courts  had  undoubted  power  to  declare  a  deed  a  mortgage, 
collecting  authorities;  McMillan  v.  BisseU,  63  Mich.  69,  29  N.  W. 
738,  in  general  discussion,  collecting  authorities,  and  holding  the 
nature  of  the  deed  may  be  shown  by  parol  on  adequate  proof; 
Stephens  v.  Sherrod,  6  Tex.  298,  55  Am.  Dec.  778,  holding  that  a  bill 
of  sale  of  a  negro  and  a  defeasance  executed  at  same  time  as 
security  for  a  loan  were  a  mortgage,  enforceable  notwithstanding 
death  of  the  negro;  Baxter  v.  WiUey,  9  Vt  280,  81  Am.  Dec.  625. 
holding  that  a  sale  and  conveyance  in  payment  of  pre-existing  de*  c 
with  a  simple  right  to  repurchase  is  not  a  mortgage,  otherwise  if  the 
object  is  to  secure  payment 

Mortgages. —  Mortgagor's  right  to  redeem  and  mortgagee's  right 
to  foreclose  are  both  barred  by  twenty  years'  adverse  possession 
without  acknowledgment  of  continuance  of  the  mortgage,  pp.  497, 
498. 

The  following  citing  cases  afilrm  and  apply  this  principle: 
WilUson  V.  Watklns,  3  Pet  52,  7  L.  600,  applying  rule  to  holding  of 
adverse  possession  by  a  tenant  after  his  disclaimer  of  a  lease; 
Peyton  v.  Stith,  5  Pet  494,  8  L.  203,  applying  same  principle  to 
tenant  seeking  by  purchase  of  an  adverse  claim  of  title  to  assert 
title  against  his  landlord;  Piatt  v.  Vattier,  9  Pet  417,  9  L.  178, 
refusing  to  recognize  claim  of  title  of  assignee  of  mortgagor  after 
thirty  years'  adverse  possession  by  mortgagee;  Boone  v.  Chiles,  ' 
10  Pet  221,  9  L.  404,  applying  rule  in  adjudicating  claim  which  ha<) 
been  allowed  to  sleep  for  more  than  twenty  years;  Jenkins  v.  Pye, 
12  Pet  202,  9  L.  1079,  holding  the  general  doctrine  well  established 
that  stale  demands  will  not  be  enforced;  Bowman  v.  Wathen,  1 
How.  194,  11  L.  99,  holding  the  doctrine  of  equitable  bar  by  lapse 
of  time  was  settled  law;  Zeller  v.  Bckert,  4  How.  297,  11  L.  983, 
applying  rule  denying  suit  to  recover  real  estate  by  helrs-at-law 
twenty-five  years  after  right  of  entry  accrued;  Slicer  v.  Bank  of 
Pittsburg,  16  How.  680,  14  L.  1066,  where  a  mortgagor  sought  to 
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redeem  more  than  twenty  years  after  levy  upon  and  sale  of  mort- 
gaged premises,  the  mortgagee  purchasing;  Mitchell  y.  Thompson^ 

1  McLean,  106,  F.  C.  9,660,  holding  that  a  fraudulent  title  may  be 
protected  by  time,  running  from  the  time  when  the  fraud  wa» 
discovered;  Piatt  v.  Vattier,  1  McLean,  162,  P.  O.  11,117,  holding 
the  title  of  assignee  of  a  mortgagee  in  possession  became  absolute- 
after  statutory  period,  collecting  authorities;  Bowman  v.  Wathen^ 

2  McLean,  396,  F.  G.  1,740,  holding  that  time  in  equity  can  operate 
as  a  bar  where  at  law  the  statute  could  have  no  effect,  collecting 
authorities;  Ferson  y.  Sanger,  1  Wood.  &  M.  148,  F.  G.  4,752,  holding^ 
a  purchaser  having  taken  possession  could  not,  after  six  or  seven 
years,  claim  to  rescind  contract  on  ground  of  misrepresentation^ 
Fox  V.  Blossom,  17  Blatchf.  355,  F.  G.  5,008,  holding  under  law 
of  Gonnecticut  a  second  mortgagee  may  after  fifteen  years'  pos- 
session by  mortgagor,  without  acknowledgment  of  debt  of  a  first 
mortgagee,  bring  suit  to  have  first  mortgage  cancelled;  Amory  y. 
Lawrence,  3  Gliff.  533,  F.  G.  336,  applying  rule  refusing  to  hold 
mortgage  barred  when  there  had  been  verbal  recognitions  and  pay- 
ments on  account  within  the  time;  Tillotson  y.  Kennedy,  5  Ala. 
412,  39  Am.  Dec.  333,  holding  possession  of  a  tenant  becomes  ad- 
verse after  disclaimer  and  statute  runs  against  landlord  from  time- 
he  has  notice  of  disclaimer;  Sullivan  v.  Hadley,  16  Ark.  146,  holding^ 
that  equity  courts  had  apparently  adopted  same  period  of  limitation 
for  foreclosure  as  was  allowed  to  mortgagee  to  bring  ejectment, 
collecting  authorities;  Rings  v.  Woodruff,  43  Ark.  491,  holding  the- 
seven  years'  adverse  possession  required  to  bar  action  for  recovery 
must  be  In  open  denial  of  mortgagee's  title  sufficient  to  put  him  on> 
notice;  Haskell  v.  Bailey,  22  Gonn.  572,  holding  it  was  well  settled 
lapse  of  time  would  operate  as  bar  without  any  statute  of  limita- 
tions; Perkins  v.  Gartmell,  4  Harr.  275,  42  Am.  Dec.  756,  In  generals 
discussion  holding  when  a  court  of  equity  acts  in  analogy  to  stat- 
utes of  limitation  it  adopts  the  exceptions  also;  Pollock  v.  Malson,. 
41  IlL  520,  holding  a  mortgage  collateral  to  notes  is  barred  of  fore- 
closure when  action  on  notes  barred  unless  it  contains  independent 
covenant  for  payment;  Locke  v.  Galdwell,  91  111.  420,  holding  the 
rule  of  bar  by  adverse  possession  was  reciprocal  and  applied  to> 
mortgagor  and  mortgagee;  Lingan  v.  Henderson,  1  Bland  Gh.  282, 
holding  bill  of  foreclosure  can  only  be  barred  by  same  time  limit 
as  action  in  ejectment.    See  also  Elmendorf  v.  Taylor,  10  Wheat 
178,  note,  6  L.  297. 

Distinguished  in  Dexter  v.  Arnold,  8  Sumn.  169,  F.  G.  8,859,  a» 
not  applicable  where  the  only  evidence  in  support  of  right  to  re- 
deem was  parol  statements  to  third  parties. 

Aliens. —  Under  treaty  with  Great  Britain  of  1794,  an  alien  en- 
titled to  possession  of  land  at  date  of  treaty  may  maintainr 
suit  in  ejectmenti  and  independently  of  treaty  a  mortgagee,  thougl^ 
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.an  alien,  may  have  decree  of  sale  for  payment  of  mortgage  debt, 
pp.  496,  497. 

Cited  In  Pollard  v.  Kibbe,  14  Pet.  413,  10  L.  519,  with  reference 
to  provision  that  French  subjects  at  time  of  treaty  with  France 
of  1778  should  not  be  considered  aliens;  Ncilson  y.  Lagow,  12  How. 
108,  13  L.  914,  holding  that  act  of  congress  of  May,  1820,  did  not 
preclude  the  United  States  from  taking  a  mortgage  on  lands  to 
secure  debt;  Hauenstein  v.  Lynham,  100  U.  S.  489,  25  L.  630,  ar- 
guendo, concerning  Swiss  treaty  of  1850,  as  to  effect  of  treaties 
•on  alienage  being  superior  to   State  laws,   collecting  authorities; 
Baldwin  v.  Franks,  120  U.  S.  703,  30  L.  772,  7  S.  Ct.  765,  dissenting 
opinion,  on  construction  of  treaty  with  China  of  1868,  with  refer- 
ence to  right  of  Chinese  to  emigrate  to  United  States;  Parrott's 
•Chinese  Case,  6  Sawy.  371,  1  Fed.  503,  holding  California  consti- 
tution and  statutes  prohibiting  employment  of  Chinese  by   cor- 
porations  void,   as   conflicting   with   treaty   with   China   of   18G8; 
People  V.  Gerke,  5  Cal.  382,  386,  holding  the  treaty-making  power 
-of  the  Federal  government  was  competent  to  prevent  escheat  to 
State  of  property  of  foreign  citizens;  Opel  v.  Shoup,  100  Iowa,  424, 
<69  N.  W.  563,  37  L.  R.  A.  &87,  disqualification  of  an  alien  under 
£tate  law  from  dealing  with  real  property  will  be  removed  by  a 
national  treaty  conferring  the  right;  Bank  v.  Johnson,  47  Ohio  St. 
^14,  24  N.  E.  505,  8  L.  R.  A.  616,  the  fact  a  mortgage  is  made  to  a 
partnership  incapable  of  holding  title  does  not  affect  its  validity, 
which  can  be  enforced  in  equity;  Williams  v.  Wilson,  Mart.  &  Y. 
'253,  applying  rule  to  land  acquired  by  alien  prior  to  treaty  with 
Oreat  Britain. 

Mortgagee. —  When  mortgagor  remains  In  possession,  the  mort- 
gage after  twenty  years  will  be  presumed  to  be  discharged  by  pay- 
ment or  release,  unless  presumption  is  repelled  by  proof  of  pay- 
ment of  interest,  promise  to  pay  or  acknowledgment  of  continuance 
of  mortgage,  p.  498. 

Cited  and  relied  upon  in  Ransdale  v.  Grove,  4  McLean,  284,  F.  C. 
11,570,  collecting  authorities,  holding  a  deed  may  be  pre- 
sumed from  long  possession;  Almy  v.  Wilbur,  2  Wood.  & 
M.  403,  F.  C.  256,  holding  where  possession  is  rightfully  given, 
no  conversion  can  be  considered  as  made  till  demand  of  re- 
turn and  refusal;  Byrd  v.  McDaniel,  33  Ala.  27,  holding 
that  though  the  mortgagor  is  a  quasi-tenant  to  mortgagee  that  does 
not  affect  the  presumption  of  payment;  Browne  v.  Browne,  17  Fla. 
<>25,  35  Am.  Rep.  103,  arguendo,  that  principal  case  was  no  author- 
ity for  contention  that  action  of  equity  and  law  was  concurrent; 
Cheever  v.  Perley,  11  Allen,  588,  holding  the  act  of  recognition  of 
mortgage  to  overcome  presumption  must  be  positive  and  unequiv- 
ocal; Nevitt  V.  Bacon,  32  Miss.  227,  66  Am.  Dec.  613,  applying 
rule  and  holding  right  to  foreclose  will  be  barred  when  the  rights 
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to  recover  XMSsesslon  and  to  sue  on  the  note  were  barred;  Gape^ 
Giradeau  Co.  v.  Harbison,  58  Mo.  90,  applying  rule  and  holding  that 
in  Missouri,  by  analogy,  ten  years'  adverse  possession  would  suffice- 
to  raise  the  presumption;  Tripe  v.  Marcy,  39  N.  H.  449,  approving' 
rule  but  holding  presumption  of  payment  could  not  arise  short  or 
twenty  years  from  default;  Murdock  v.  Waterman,  145  N.  Y.  00,  3^ 
N.  B.  832,  27  L.  R.  A.  422,  a  payment,  to  arrest  running  of  the  statute, 
must  be  by  a  party  bound  to  pay  the  obligation  or  his  agent  author- 
ized in  fact  or  in  law;  Roberts  v.  Welch,  8  Ired.  Eq.  292,  applying 
rule  where  a  mortgage  had  been  unrecognized  for  twenty-eight 
years;  Ray  v.  Pearce,  84  N.  0.  487,  applying  rule  where  mortgage- 
remained  unacknowledged  nearly  thirty  years;  Royster  v.  Farrell, 
115  N.  C.  310,  20  S.  E.  470,  holding  a  written  acknowledgment 
operated  not  only  on  the  statute  of  limitations  but  on  the  right  to 
foreclose;  Barrett  v.  Prentiss,  57  Yt  300,  holding  partial  payment 
by  the  maker  of  the  note  sufficient  to  rebut  presumption  extending 
to  his  grantee;  Suavely  v.  Pickle,  29  Gratt.  39,  holding  the  presump- 
tion may  be  repelled  by  conversations  and  admissions  by  mortgagee 
to  third  parties;  Troll  v.  Carter,  15  W.  Va.  583,  applying  principle,, 
refusing  to  enforce  a  parol  trust  where  long  time  had  elapsed  since 
absolute  deed  executed,  collecting  authorities.    See  note  to  54  Am. 
Dec.  130,  on  refusal  of  relief  in  equity  because  of  laches. 

Distinguished  in  Wyman  v.  Babcock,  2  Curt.  399,  F.  C.  18,113,. 
as  not  applicable  where  there  has  been  no  breach  of  a  condition, 
and  nothing  attributable  to  the  mortgagor  as  neglect;  Chouteau  v. 
Burlando,  20  Mo.  488,  as  having  no  application  where  neither 
mortgagor  nor  mortgagee  were  in  possession;  Johnston  v.  Real 
Estate  Assn.,  2  Tex.  Civ.  App.  499,  21  S.  W.  902,  as  authority 
for  holding  a  mortgagor  could,  by  promise,  subsequent  to  second 
mortgage,  revive  a  prior  obligation  so  as  to  deprive  second  mort- 
gagee of  defense  of  statute  bar.  Doubted  in  Blackwell  v.  Barnett, 
52  Tex.  332,  whether  a  second  mortgage,  given  after  first  mortgage- 
debt,  barred  by  time,  was  made  subordinate  by  subsequent  recog- 
nition of  first  mortgage. 

Becording. —  Under  Kentucky  registration  law,  registration  of 
a  mortgage  is  constructive  notice  of  it  and  equal  to  direct  notice,  p. 
499. 

Cited  in  Tripe  v.  Marcy,  39  N.  H.  448,  applying  rule  to  regis- 
tration in  New  Hampshire. 

Mortgagee. —  A  purchaser  of  mortgaged  property  with  notice - 
actual  or  constructive  of  the  mortgage  is  bound  by  same  equities- 
as  the  mortgagor,  the  conveyance  passes  nothing  but  the  equity 
of  redemption,  p.  499. 

This  holding  affirmed  and  applied  by  the  following  citing 
cases:  Whittington  v.  Flint,  43  Ark.  510,  51  Am.  Rep.  579,. 
renewing    authorities    holding    the    rule    applied    in    all    States* 
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where  a  mortgage  carried  the  legal  title  except  in  Mississippi; 
Medley  v.  Elliott,  62  III.  635,  holding  that  mortgagor  and  purchaser 
may  both  be  treated  as  tenant  or  trespasser  by  mortgagee  on  f  or- 
feature  of  condition  of  mortgage;  Palmer  y.  Butler,  30  Iowa,  582, 
holding  that  a  purchaser  wq,s  bound  by  an  aclcnowledgment  of  the 
mortgage  by  the  mortgagor  preventing  the  bar  of  the  statute; 
Schmuclcer  y.  Sibert,  18  Kan.  110,  2G  Am.  Rep.  768,  holing  when 
the  note  is  barred  the  mortgage  is  also  barred,  but  is  not  barred 
until  the  note  is;  Mundy  v.  Monroe,  1  Mich.  71,  holding  mortgagee's 
right  to  bring  ejectment  after  default  was  absolute  and  State  law 
forbidding  it  was  unconstitutional;  Carson  y.  Cochran,  52  Minn. 
75,  53  N.  W.  1132,  holding  the  principle  was  undoubted  as  to  pay- 
ments by  mortgagor  prior  to  purchase,  but  not  settled  as  to  subse- 
quent payments;  Tripe  y.  Marcy,  39  N.  H.  448,  applying  rule  to  a 
purchaser  where  mortgage  had  been  registered;  Den  y.  McKnight, 
11  N.  J.  li.  303,  applying  rule  to  a  purchase  from  executors  when 
intent  of  sale  was  a  legal  fraud,  with  notice  of  which  purchaser 
was  chargeable;  Heyer  v.  Pruyn,  7  Paige,  469,  34  Am.  Dec.  359, 
holding  that  where  a  purchaser  had  recognized  a  mortgage  his 
grantees  were  bound;  Murdock  y.  Waterman,  145  N.  Y.  66,  39 
N.  E.  832,  accepting  the  principle,  saying  the  mortgagee  is  not 
called  on  to  inquire  how  mortgagor  has  dealt  with  equity  of  redemp- 
tion; Jennings  y.  Wood,  20  Ohio,  282,  holding  when  mortgagee  pur- 
chases the  mortgaged  premises  and  deUyers  up  the  note,  the  mort- 
gage is  thereby  extinguished  although  remaining  of  record;  Clark 
y.  Potter,  32  Ohio  St  61,  arguendo,  holding  where  a  decree  of  fore- 
closure remained  unacted  on  for  oyer  twenty  years,  mortgagor  re- 
maining in  possession,  decree  could  not  be  enforced  against  his  yen- 
dees;  Presbyterian  Corporation  y.  Wallace,  3  Rawle,  148,  holding  a 
sheriff's  sale  of  part  of  mortgaged  premises  under  a  younger  Judg- 
ment against  purchaser  from  mortgagor  freed  the  land  from  the 
mortgage;  Nixon  y.  Bynum,  1  Bail.  L.  151,  holding  a  mortgage  duly 
registered  preyents  a  purchaser  from  the  mortgagor  setting  up 
title  by  iMSsession  against  mortgagee;  Kendall  y.  Tracy,  64  Yt 
526,  24  Atl.  1119,  applying  rule  and  holding  mortgagee  could  assert 
his  rights  oyer  part  of  mortgaged  property  sold  by  mortgagor, 
aotwithstandipg  he  had   stood   by  and   seen   large   expenditure 
thereon.    See  also  1  Blackf .  133,  note. 

Mortgages. —  A  mortgagor  continuing  in  possession  is  not  ac- 
countable to  the  mortgagee  for  the  rents  and  profits,  eyen  though 
the  land  when  sold  is  insufficient  to  pay  the  debt,  p.  500. 

Cited  in  Teal  y.  Walker,  111  U.  S.  250,  28  L.  418,  4  &  Ot  424, 
applying  the  rule  to  a  trust  deed  and  holding  that  under  Oregon 
statute  a  mortgagee  is  not  entitled  to  rents  and  profits  before  fore- 
closure; Willis  y.  Eastern  Trust  etc.,  Co.,  169  U.  S.  311,  42  L.  759, 
18  S.  Ct  353|  holding  a  mortgagee  not  entitled  to  snmmaiy  process 
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to  recover  possession  of  land  nnder  landlord  and  tenant  act  of  Dis- 
trict of  Columbia;  Dow  v.  Memphis,  etc.,  R.  R.  Go..  20  Fed.  770, 
applying  rule  to  a  mortgage  of  railroad,  including  the  Income,  tools, 
etc.,  holding  mortgagee  not  entitled  to  account  of  receipts,  collect- 
ing authorities.  See  note  to  7  Am.  St.  Rep.  33,  as  to  rights  of 
mortgagor  in  possession  to  quiet  enjoyment. 

Mortg^ages. —  Improvements  made  on  mortgaged  property  inure 
for  the  benefit  of  the  mortgagee,  p.  500. 

Cited  and  rule  applied  in  Mobile  Marine  Dock,  etc.,  Co.  v.  Huder, 
35  Ala.  720,  holding  on  foreclosure  the  lands  to  be  sold  must  be 
estimated  at  present  value,  including  the  Improvements;  Porter  v. 
Pillsbury,  36  Me.  284,  holding  that  under  State  law  a  mortgagee 
secured  by  note  and  mortgage  may  recover  balance  of  debt,  deduct- 
ing value  of  mortgaged  premises  at  foreclosure;  Tripe  v.  Marcy,  39 
N.  H.  451,  holding  neither  mortgagor  nor  purchaser  of  the  equity 
could  set  up  claim  for  betterments;  Walker  v.  Walker,  64  N.  H.  56, 
5  Atl.  461,  applying  rule  to  improvements  made  by  a  holder  of  a 
remainder  in  fee  upon  condition,  when  the  condition  was  broken. 
Cited  also  In  Savings  Bank  v.  Creswell,  100  U.  S.  640,  25  L.  714, 
as  to  Judgment  liens. 

Mortgages.^  When  mortgaged  property  is  partly  sold  to  various 
purchasers  the  right  of  mortgagee  to  call  for  foreclosure,  and  sale 
of  all  the  mortgaged  property  is  not  affected,  the  contribution  by 
the  purchasers  to  discharge  the  debt  Is  for  them  to  settle,  p.  501. 

Cited  and  rule  applied  in  Mobile  Marine  Dock,  etc.,  Co.  v.  Huder, 
85  Ala.  720,  holding  that  the  portions  of  land  unsold  must  be  first 
subjected,  then  the  other  portions  in  inverse  order  of  alienation;  Gib- 
son V.  McCormick,  10  Gill  &  J.  105,  applying  ruling  holding  a  decree 
for  sale  for  payment  of  creditors  erroneous  if  it  directs  payment  by 
contribution  by  devisees;  Presbyterian  Corporation  v.  Wallace,  3 
Rawle,  164,  ruling  commented  on  in  general  discussion.  And  see 
Savings  Bank  v.  Creswell,  100  U.  S.  640,  25  L.  714,  as  to  subjection 
of  different  properties  to  judgment  lien. 

Miscellaneous.—  Cited  in  Medley  v.  Elliott,  62  111.  634,  saying  it 
was  settled  law  the  interest  of  a  mortgagee  was  a  mere  chattel  in- 
terest similar  to  that  in  the  debt  secured;  Iglehart  v.  Armlger,  1 
Bland  Ch.  625,  but  not  in  point;  Neale  v.  Hagthrop,  3  Bland  Ch. 
582,  apparently  error;  Ladue  v.  Detroit,  etc.,  R.  R.  Co.,  13  Mich. 
396,  87  Am.  Dec.  763,  as  to  general  nature  of  a  mortgage,  holding 
that  in  Michigan  it  was  only  an  accessory  to  the  debt;  Tripe  v. 
Marcy,  39  N.  H.  452,  In  general  discussion  as  to  notice  to  purchaser 
from  mortgagor,  collecting  authorities;  McCloskey  v.  O'Brien,  16 
W.  Va.  848,  in  general  discussion  on  question  whether  mortgage 
charges  on  estate  merge  in  legal  title  on  payment 
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9  Wheat  502-^15,  6  L.  145,  STEPHENS  v.  McCARGO. 

Pleading.— A  claimant  of  same  property  under  different  titles- 
may  assert  all  his  titles  In  same  bill,  p.  504. 

Cited  In  Halsey  v.  Goddard,  8G  Fed.  28,  holding  a  bill  not 
multifarious  because  alleging  two  alternative  grounds  on  whlchr 
complainants  may  be  entitled  to  an  estate. 

Miscellaneous.—  Cited  hi  The  S.  W.  R.  R.  Co.  v.  Paulk,  24  Ga.  371^ 
not  in  point. 

9  Wheat  515-525,  6  L.  149,  LOVE  v.  SIMM'S  LESSEE. 

Ejectment.— Plaintiff  must  show  right  to  possession  to  be  Itt 
himself,  but  tenant  may  always  prove  title  out  of  plaintiff,  although- 
ho  does  not  prove  it  in  himself,  p.  524. 

Cited  and  rule  applied  in  Hamilton  v.  Brown,  161  U.  S.  274,  40 
L.  099,  16  S.  Ct  592,  to  an  escheat  of  lands  in  Texas;  Commyns  v. 
Latimer,  2  Fla.  88,  holding  that  a  vague  description  without  any 
designation  to  give  beginning  of  a  survey,  insufficient  to  support- 
action  in  ejectment;  note  to  Doe  v.  West,  1  Blackf.  13(»,  quoting  the 
opinion  at  length,  the  case  holding  a  prior  peaceable  possession 
under  claim  of  right  will  prevail  against  mere  intruder;  Boy  Ian  v. 
Meelcer,  28  N.  J.  L.  297,  applying  rule  where  plaintiff  claimed  title 
under  a  will,  holding  defendant  could  use  will  to  show  the  title  was 
elsewhere;  Williams  v.  Seawall,  1  Yerg.  84,  applying  rule  as  to- 
alternative  defense.  Cited,  arguendo,  in  dissenting  opinion,  Hender- 
son V.  State,  10  How.  325,  13  L.  440. 

Distinguished  in  Turner  v.  Aldridge,  McAll.  230,  F.  C.  14,249,  hold- 
ing that  rule  was  subject  to  be  limited  and  qualified  by  each  case^ 
and  that  a  plaintiff  having  documentary  title  with  possession  could 
recover  against  a  defendant,  a  mere  trespasser;  Rush  y.  French^ 
1  Ariz.  Tre.  153,  as  not  applicable  to  disputed  mining  claims  when 
both  parties  showed  color  of  title. 

Miscellaneous.—  Cited  in  State  v.  Kirke,  12  Fla.  291,  95  Am.  Bee^ 
325,  not  in  point 

9  Wheat  526,  6  L.  151,  STEWART  v.  INGLE. 

Certiorari.-  Return  to  writ  of  certiorari  on  suggestion  of  diminu- 
tion of  record  may  be  made  by  the  cleric  of  lower  court  Instead  or 
Judge,  p.  526. 

Cited  in  Worcester  v.  State,  6  Pet  565,  8  L.  502,  holding  same 
rule  applied  to  the  return  of  a  writ  of  error;  in  Deans  v.  Wilcoxon,  18- 
Fla.  549,  as  to  form  of  writ  of  certiorari  and  its  service. 

9  Wheat  527-528,  6  L.  151,  PEYTON  v.  ROBERTSON 

SupremA  Court  —  Beplevin.— In  replevin  for  property  distrained 
for  rent,  the  real  matter  in  controversy  is  the  sum  claimed;  in  re- 
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pleYln  to  try  title  to  property.  It  is  the  valne  of  the  property  re- 
plevied, p.  528. 

Cited  in  Hilton  v.  Dickinson,  108  U.  S.  171,  27  L.  690,  2  S.  Ct  428, 
collecting  and  reviewing  authorities,  holding  the  demand  governs 
Jurisdiction  until  it  appears  that  it  is  not  the  sum  in  dispute,  then 
the  sum  shown  will  govern;  Gibson  v.  Shufeldt,  122  U.  S.  29,  80  L. 
1084,  7  8.  Ct  1067,  applying  rule  to  appeal  from  Circuit  Court  under 
act  of  1875,  reviewing  authorities,  holding  in  a  suit  by  several  on 
distinct  demands  defendant  can  only  appeal  as  to  those  to  whom 
more  than  $5,000  is  decreed;  Came  v.  Russ,  152  U.  S.  252,  38  L.  429, 
14  8.  Ct  579,  holding,  in  bill  to  redeem,  right  of  appeal  depends  on 
amount  to  be  redeemed. 

Distinguished  in  Grambling  v.  Dickey,  118  N.  C.  989,  24  8.  E.  672, 
as  inapplicable  to  interpleader  before  a  Justice  to  try  title  to  per- 
sonal property. 

9  Wheat  529-631,  6  L.  152,  EX  PARTE  BURB. 

Mandamus.— Proceedings  by  mandamus  to  review  action  of  Cir* 
cuit  and  District  Courts  in  disbarring  an  attorney,  will  not  be  enter- 
tained unless  it  has  been  irregular  or  flagrantly  improper,  p.  630. 

Cited  in  Ex  parte  Bradley,  7  Wall.  377,  379,  19  L.  219,  approving 
rule,  holding  that  one  court  could  not  disbar  for  contempt  before 
another  court;  in  dissenting  opinion,  p.  380,  19  L.  219,  showing 
reason  for  refusal  of  mandamus  in  the  principal  case;  Davidson  v. 
Washburn,  56  Ala.  597,  holding  mandamus  would  not  lie  to  compel 
the  rendering  of  a  particular  Judgment;  8tate  v.  Kirke,  12  Fla.  286, 
95  Am.  Dec.  321,  holding  mandamus  is  proper  to  review  disbarment 
of  an  attorney;  8.  C,  p.  300,  95  Am.  Dec  333,  holding  State  Supreme 
Court  could  interpose  when  decision  of  lower  court  manifestly 
erroneous  and  conduct  improper;  People  v.  Pearson,  2  Scam.  204, 
88  Am.  Dec.  448,  as  one  of  fifteen  cited  cases  where  mandamus 
has  been  refused,  stating  principles  resulting  from  refusals;  Jelley 
T.  Roberts,  60  Ind.  7,  collecting  authorities  on  proper  cases  for  man- 
damus, holding  it  will  not  lie  to  compel  performance  of  a  discre- 
tionary act;  Walls  v.  Palmer,  64  Ind.  495,  holding  when  mandamus 
is  pn^>er  to  review  disbarment  See  notes  to  89  Am.  Dec.  740;  95 
Am.  Dec.  344,  on  mandamus,  an  appropriate  remedy  to  restore  an 
attorney;  note  to  2  Am.  St  Rep.  862,  on  remedy  against  illegal  or 
unjust  exercise  of  power. 

Distinguished  in  Matter  of  Eldridge,  82  N.  Y.  166,  holding  the 
guilt  or  innocence  of  an  appellant  did  not  rest  in  the  absolute  dis- 
cretion of  any  court  and  was  always  open  to  review. 

Attorney  and  elient— The  discretionary  power  of  courts  to  con- 
trol attorneys  should  be  exercised  with  great  moderation  and  judg- 
ment but  It  must  be  exercised  and  by  the  court  itself,  p.  630. 

Cited  and  rule  applied  in  following  cases:   In  re  Boone,  83  Fed. 

Vol.  U  — 18 
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949,  holding  an  attorney  could  not  by  contract  enable  himself 
to  act  against  a  former  client  and  use  the  knowledge  then  obtained; 
United  States  v.  Green,  85  Fed.  861,  collecting  authorities,  hold- 
ing filing  a  brief  in  appeal  court  Ubelllng  Judges  of  Circuit 
Courts,  ground  for  disbarment;  Beene  v.  State,  22  Ark,  164,  holding 
the  court  on  appeal  would  only  inquire  as  to  regularity  of  proceed- 
'ings,  and  not  abuse  of  discretion;  People  v.  Green,  7  Colo.  240,  49 
Am.  Rep.  353,  3  Pac.  67,  holding  that  where  the  power  was  statutory 
its  use  was  by  implication  mandatory,  and  the  ofTense  need  not  occur 
in  open  court;  People  v.  MacCabe,  18  Colo.  191,  36  Am.  St.  Rep. 
274,  32  Pac.  281, 19  L.  R.  A.  232,  attorney  disbarred  for  advertising  to 
obtain  divorces;  State  y.  Kirke,  12  Fla.  287,  95  Am.  Dec.  322,  holding 
the  discretion  to  disbar  must  be  sound  and  according  to  law;  Peo- 
ple v.  Barker,  56  111.  301,  applying  rule  in  a  case  of  a  breach  of  pro- 
fessional obligation  of  secrecy;  S.  C,  p.  303,  to  necessity  for  exercise 
of  greatest  moderation  and  Judgment;  Rice  y.  Commonwealth,  18  B« 
Mon.  483,  484,  for  adding  to  a  letter  before  publication;  Walker  v. 
Commonwealth,  8  Bush,  94.  Cited,  arguendo,  generally  as  to  power 
of  courts  to  disbar  attorneys,  holding  the  court  could  not  act  sum- 
marily when  the  fact  of  malpractice  was  not  actually  known  to  it; 
Bradley  v.  Tochman,  3  Fed.  Cas.  1107,  where  the  court  refused  to 
proceed  to  summary  disbarment  on  account  of  a  letter  written  by 
an  attorney;  State  v.  McClaugherty,  33  W.  Va.  258,  10  S.  B.  409,  for 
publishing  an  article  in  a  newspaper  reflecting  on  conduct  of  a 
Judge;  note  to  2  Am.  St.  Rep.  848,  on  exercise  of  discretionary  power 
in  disbarment  proceedings. 

Courts  —  Attorney  and  client.^  The  power  of  disbarment  of  at- 
torneys is  incidental  to  all  courts,  and  is  necessary  for  the  preserva- 
tion of  decorum,  and  for  the  respectability  of  the  profession,  p.  531. 

Cited  in  In  re  Dorsey,  7  Port  396,  398,  in  dissenting  opinion,  col- 
lecting authorities,  holding  that  oath  in  relation  to  duelling  could 
be  imposed  prior  to  admission  of  an  attorney;  Ex  parte  Law,  35  Ga. 
291,  holding  act  of  congress  of  1865,  prescribing  oath  for  attorneys 
who  had  been  pardoned  and  taken  oath  of  amnesty,  was  void; 
Ricker's  Petition.  66  N.  H.  211,  29  Atl.  561,  24  L.  B.  A.  741,  hold- 
ing that  a  woman  may  be  an  attorney -a  t-law;  Matter  of  Knapp, 
85  N.  Y.  292,  holding  that  the  court  has  Jurisdiction  to  determine 
tlie  amount  x)f  a  lien  claimed  by  an  attorney  on  moneys  received  by 

him  for  a  client;  Matter  of ,  an  Attorney,  86  N.  Y.  568,  applying 

rule  where  an  attorney  had  published  in  a  newspaper  a  libellous 
charge  against  a  Judge. 

Attorney  and  client—  Charges  against  an  attorney  must  be  made 
on  oath;  but  the  verification  may  be  waived  by  the  attorney,  p.  531. 

Cited  and  rule  applied  in  Beene  v.  State,  22  Ark.  157,  stating  the 
usual  practice;  State  v.  Kirke,  12  Fla.  296,  95  Am.  Dec.  880,  holding 
defect  of  nonservice  of  rule  cured  by  appearance;  State  y.  Finley,  80 
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Fla.  818,  11  So.  508,  holding  that  the  charges  must  be  specific  and 

particular;  Matter  of ,  an  Attorney,  86  N.  Y.  668,  applying  rule 

as  to  waiver  when  attorney  made  no  objection  as  to  tiie  mode  of 
procedure,  and  having  had  due  notice,  appeared.  See  note  to  95  Am. 
Dec.  342,  on  practice  In  disbarment  proceedings;  note  to  2  Am.  St. 
Bep.  858,  on  necessity  for  afi^davit  in  disbarment;  note,  S.  C,  p.  859, 
on  waiver  of  formal  proceedings. 

Distinguished  in  In  re  Shepard.  109  Mich.  633,  67  N.  W.  971,  hold- 
ing tiiat  the  court  may  act  on  charges  verified  on  information  and 
belief  only. 

9  Wheat  532-537.  6  L.  152,  SMITH  v.  McIVER. 

Equity  —  Courts  —  Fraud.—  A  case  Involving  fraud,  once  tried  at 
law,  cannot  be  heard  in  equity  unless  by  reason  of  some  equitable 
circumstance  of  which  the  party  could  not  avail  himself  at  law, 
pp.  535,  537. 

Oitlng  cases  have  affirmed  and  followed  this  rule  in  a  variety  of 
Instances:  Baker  v.  Biddle,  1  Bald.  408,  F.  G.  764,  collecting  and 
reviewing  authorities,  applying  rule  to  a  bill  for  discovery;  Pierpont 
V.  Powle,  2  Wood.  &  M.  30,  F.  C.  11,152,  holding  that  where  the 
relief  Is  as  complete  at  law  as  in  equity,  unless  case  begun  in  equity 
and  a  disclosure  obtained  there,  equity  will  not  proceed;  Fuller  v. 
Montague,  59  Fed.  217,  16  U.  S.  App.  391,  holding  equitable  suit 
for  partition  will  not  be  entertained  on  a  bill  in  nature  of  eject- 
ment seeking  to  establish  claimant's  titie;  Jones  v.  Watklns,  1  Stew. 
102,  concurring  opinion,  holding  equity  will  not  relieve  against  mis- 
take In  law  after  writ  of  error  Is  barred  by  statute;  S.  O.,  p.  124,  con- 
curtlng  opinion,  holding  that  equity  will  not  re-examine  a  question 
decided  in  action  at  law;  Herbert  v.  Hobbs,  3  Stew.  14,  holding  that 
injury  resulting  from  neglect  to  sue  on  verbal  request  by  surety  is 
fin  available  defense,  both  In  law  and  equity;  Wilklns  v.  Judge,  14 
Ala.  138,  holding  that  when  question  of  fraud  had  been  decided  at 
law  it  could  not  be  again  litigated  in  equity;  Waring  v.  Lewis,  53 
Ala.  623,  holding  judgment  of  Probate  Court  not  reviewable  in  chan- 
cery unless  special  equitable  circumstance  shown;  Andrews  v.  Fen- 
ter,  1  Ark.  197,  applying  rule  refusing  to  relieve  in  equity  when 
party  lost  remedy  at  law  by  negligence;  Hempstead  v.  Watkins,  6 
Ark.  362,  368,  369,  42  Am.  Dec.  707,  712,  713,  and  Garvin  v.  Squires, 
9  Ark.  535,  50  Am.  Dec.  225,  holding  that  where  party  has  elected 
the  tribunal  for  defense  he  is  bound  by  the  decisioA;  Gaines  v.  Hale, 
26  Ark.  211,  In  dissenting  opinion,  arguendo,  that  the  court  could 
not  adjudicate  on  a  question  of  law  decided  In  a  law  court;  Dutil 
V.  Pacheco,  21  Gal.  442,  82  Am.  Dec.  750,  refusing  to  interfere  to 
set  aside  a  Judgment  where  the  fraud  alleged  might  have  been 
pleaded  In  the  action  at  law;  Bell  v.  Railroad  Go.,  34  La.  Ann.  794, 
holding  that  a  registered  judgment  of  State  court  creates  no  lien  on 
property  at  the  time  In  custody  of  receiver  appointed  by  Federal 
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court;  Green  y.  Robinson,  5  How.  (Miss.)  106,  where  equity  court 
refused  to  restrain  collection  of  a  note  on  which  Judgment  had  been 
obtained,  although  fraud  might  have  been  pleaded;  Miller  y.  Palmer, 
05  Miss.  335)  holding  equity  will  enjoin  a  Judgment  on  default  for 
balance  of  purchase  money  suffered  by  defendant  under  mistaken 
belief  that  sale  was  yalid;  Tennant's  Case,  3  Neb.  426,  holding  that 
courts  of  law  could  not  determine  the  Jurisdiction  of  State  Senate  in 
adjudging  a  member  guilty  of  contempt;  Dwyer  y.  Garlough,  31 
Ohio  St.  160,  holding  in  foreclosure  suit  a  defendant-assignee  of  mort- 
gagor could  not  plead  the  proceedings  in  insolvency;  Kearney  v. 
Smith,  3  Terg.  132,  24  Am.  Dec.  552,  where  bill  in  equity  dismissed 
because  of  previous  trial  at  law,  where  fraud  might  have  been 
alleged;  Thompson  y.  Hill,  3  Yerg.  170,  holding  no  Jurisdiction  in 
equity  where  dispute  of  boundary  had  been  tried  and  decided  at 
law;  Chester  y.  Apperson,  4  Heisk.  646,  where  equity  refused  to  en- 
Join  a  Judgment  at  law  suffered  by  defendant's  own  neglect,  but 
gaye  relief  on  account  of  equitable  defenses  which  could  not  haye 
been  urged  in  action  at  law. 

Coart8.~In  all  cases  of  concurrent  Jurisdiction  the  court  which 
first  has  possession  of  the  subject  must  decide  it,  p.  535. 

This  principle  is  affirmed  and  followed  by  citing  cases  in  numerous 
instances:  Blake  y.  Alabama  &  G.  R.  R.  Co.,  6  N.  B.  R.  332,  3 
Fed.  Gas.  587,  giving  preference  to  receiver  first  appointed  by  State 
court,  Federal  courts  also  having  Jurisdiction;  The  Celestine,  1  Blss. 
11,  F.  C.  2,541,  holding  that  when  a  vessel  was  lawfully  seized 
under  State  law,  the  State  court  and  officers  had  Jurisdiction  to  tlie 
exclusion  of  admiralty;  Bell  v.  Ohio  Life  &  Trust  Co.,  1  Biss.  268, 
F.  G.  1,260,  holding  as  between  Federal  and  State  courts,  priority 
of  Jurisdiction  is  determined  by  service  of  process,  not  by  commence- 
ment of  suit;  note  to  Union  Mutual  Life  Ins.  Go.  v.  Chicago  Univer- 
sity, 10  Biss.  197,  on  concurrent  Jurisdiction  of  Federal  and  State 
courts,  collecting  cases;  Re  The  Boston,  H.  &  E.  R.  R.  Co.,  0  Blatchf. 
109,  F.  G.  1,677,  with  other  cases,  applying  principle  to  administratloB 
of  bankruptcy  law,  petitions  being  filed  in  District  Courts  in  different 
States;  Two  Hundred  and  Fifty  Barrels,  etc.  v.  United  States,  Chase, 
507,  F.  G.  14,293,  holding  where  seizure  for  violation  of  revenue  laws 
first  made  on  shipboard.  Admiralty  Court  had  Jurisdiction;  MaUett 
v.  Dexter,  1  Curt  179,  F.  G.  8,988,  holding  an  administrator  in  pro- 
cess of  accounting  before  Probate  Court,  cannot  be  compelled  to 
account  in  equity;  Taylor  v.  The  Royal  Saxon,  1  Wall.  Jr.  331,  F.  G. 
13,803,  holding  a  replevin  in  State  court  Is  a  valid  plea,  both  in 
abatement  and  bar  against  a  second  replevin  in  District  Court; 
Haines  v.  Carpenter,  1  Woods,  268,  F.  G.  5,905,  holding  Federal 
court  will  not  interfere  in  contest  as  to  validity  of  will  begun  in 
State  court;  Wilmer  v.  Atlanta  &  R.  A.  L.  R.  R.  Co.,  2  Woods,  420. 
F.  C.  17,775,  applying  principle,  collecting  numerous  authorities  as 
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to  how  priority  was  established,  holding  that  senrlce  of  process  and 
restraining  order  gave  constructlye  possession  to  trustee;  S.  C,  2 
Woods,  427,  F.  O.  17,775,  on  later  application  for  writ  of  assistance 
In  concnrrlng  opinion,  holding  that  actual  possession  taken  by  an- 
other  receiver  appointed  by  State  court  took  priority;  Young  v. 
Montgomery  &  B.  R.  R.  Co.,  2  Woods,  619,  F.  O.  18,166,  holding  first 
mortgagee  could  not  Interfere  with  possession  by  receiver  under 
second  mortgage  appointed  by  another  court;  Board  of  Missions  v. 
McMaster,  3  Fed.  Cas.  781,  holding  authority  of  State  court  para- 
mount In  aiding  executor  In  administering  a  trust  Involylng  Interest 
of  residents  and  nonresidents;  Mason  y.  Jones,  16  Fed.  Gas.  1044, 
holding  In  matter  of  fraud,  the  court  which  first  has  possession  of 
the  case  has  exclusive  jurisdiction  till  disposed  of;  Yeadon  v.  Plant- 
ers' Bank,  30  Fed.  Cas.  796,  holding  that  opposition  by  assignees  in 
bankruptcy  to  foreclosure  proceedings  In  State  court  must  be  made 
there;  Bruce  v.  Manchester  &  K.  R.  B.  Ck>.,  19  Fed.  344,  applying 
rule  to  foreclosure  In  State  court  and  application  to  enforce  trusts  la 
Federal  court;  Owens  v.  Ohio  Central  R.  R.  Co.,  20  Fed.  13,  holding 
that  court  first  obtaining  Jurisdiction  by  service  of  process  does  not 
lose  It  by  subsequent  seizure  under  proceedings  in  another  court; 
Adams  v.  Mercantile  Trust  Co.,  66  Fed.  621,  30  U.  S.  App.  204,  sus- 
taining ruling  as  to  appointment  of  receivers  by  State  and  Federal 
courts;  Foster  v.  Banlc,  68  Fed.  726,  applying  rule  to  application  for 
a  receiver  to  oust  one  already  appointed  by  State  court;  Foley  y. 
Hartley,  72  Fed.  573,  applying  rule  in  suit  for  administration  of  in- 
testate's estate  In  State  court,  where  suit  Instituted  In  Federal  courts, 
to  invalidate  claim  of  illegitimate  heir. 

In  the  State  courts  the  following  have  cited  and  variously  relied 
upon  the  syllabus  principle:  King  v.  Smith,  15  Ala.  269,  holding 
that  settlement  of  an  administrator's  account  in  the  Orphans'  Court 
cannot  be  reopened  in  chancery;  Foster  v.  State  Bank,  17  Ala.  675, 
holding  that  all  defenses,  legal  and  equitable,  are  finally  precluded 
by  a  decision  of  the  cause  at  law;  Moore  v.  Lesueur,  33  Ala.  241, 
holding  Court  of  Chancery  would  not,  without  special  equities,  take 
charge  of  suit  begun  in  the  Orphans'  Court;  Waring  v.  Lewis,  53  Ala. 
625,  holding  final  decree  of  Probate  Court  in  administration  conclu- 
sive as  to  facts  involved  in  Its  rendition;  Beatty  v.  Ross,  1  Fla.  207, 
holding  that  on  a  territory  becoming  a  State,  a  cause  in  progress 
would  not  be  removed  from  State  to  Federal  court  where  the  Juris- 
diction was  concurrent;  In  the  Matter  of  an  Executive  Communica- 
tion, 14  Fla.  301,  holding  the  senate  has  exclusive  Jurisdiction  to  try 
Impeachment  of  governor  of  State,  power  of  courts  limited  to  ascer- 
tainment of  continuance  or  discharge  from  inpeachment;  Sanford 
y.  Cloud,  17  Fla.  542,  holding  that  in  order  to  stay  proceedings  on 
ground  of  another  suit  pending.  It  must  be  specifically  pleaded  and 
proved;  Minns  v.  Wimberly,  33  6a.  596,  holding  that  a  plea  of  former 
recovery  or  pendency  of  previous  action  will  always  lead  to  dismissal 
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of  a  later  suit;  Hlnes  v.  Rawson,  40  Ga.  359,  2  Am.  Rep.  582,  holding 
that  if  a  mortgagee  commences  foreclosure  in  State  court  and  is 
there  temporarily  enjoined  he  cannot  proceed  in  Federal  court;  Tay- 
lor V.  City  of  Fort  Wayne,  47  Ind.  282,  holding  that  town  council 
could  not  proceed  to  annex  territory  after  an  application  for  incor- 
poration filed  with  court  having  jurisdiction;  Hill  Mfg.  CJo.  v.  Provi- 
dence &  New  York  Steamship  Ck).,  113  Mass.  500,  18  Am.  Rep.  532, 
holding  action  in  State  court  for  damage  to  goods  by  fire  on  a  ship 
through  negligence  of  owner  cannot  be  defeated  by  subsequent  pro- 
ceedings for  limitation  of  liability  in  Admiralty  Court;  Weeks  \, 
Billings,  55  N.  H.  374,  holding  that  an  action  in  State  court  cannot 
be  removed  into  Federal  court  by  a  bare  trustee  for  principal  defend- 
ant; Ex  parte  Bushnell,  8  Ohio  St  601,  holding  State  court  has  no 
authority  to  withdraw  persons  by  habeas  corpus  from  custody  of 
Federal  court  collecting  authorities;  Norman  v.  Zieber,  3  Or.  202, 
holding  Circuit  Court  could  not  by  habeas  corpus,  review  a  com- 
mitment by  a  Justice's  Court  but  could  inquire  into  its  jurisdic- 
tion; Chapin  v.  James,  11  R.  I.  89,  23  Am.  Rep.  414,  holding  that 
State  court  cannot  enjoin  a  levy  by  marshal  of  a  Federal  court  to 
enforce  its  own  decree;  McCuIla  v.  Beadleston,  17  R.  I.  27,  20  Atl. 
14,  holding  in  action  at  law  on  a  bond,  a  charge  of  fraud  could  be 
inquired  into  without  intervention  of  equity;  Walker  v.  Howard,  10 
Tex.  Civ.  App.  611,  30  S.  W.  1096,  arguendo,  by  analogy  that  a  court 
having  once  acquired  jurisdiction,   no  other  court  will   interfere; 
Bank  of  B.  Falls  v.  R.  &  B.  R.  R.  Co.,  28  Vt  478,  where  court  of 
equity  refused  to  enjoin  parties  who  resided  out  of  the  State  from  a 
proceeding  at  law  begun  in  another  State;  Craig  v.  Hoge,  95  Va. 
280,  28  S.  E.  319,  holding  a  bill  attacking  one  of  several  debts  under 
a  deed  of  trust  and  seeking  substitution  could  not  be  entertained 
during  pendency  of  prior  suit  for  administering  the  trust,  collecting 
authorities;  Ex  parte  Mooney,  26  W.  Ya.  41,  53  Am.  Rep.  63,  holding 
that  errors  making  a  judgment  merely  voidable  could  not  be  inquired 
into  under  writ  of  habeas  corpus;  Smith  v.  Ford,  48  Wis.  155,  2 
N.  W.  159,  holding  a  State  court  competent  to  judge  of  a  plea  of 
bankruptcy,  collecting  authorities.    See  note  to  62  Am.  Dec.  245,  on 
conflict  of  jurisdiction  in  actions  against  vessels. 

Distinguished  in  Loring  y.  Marsh,  2  Cliff.  323,  F.  0.  8,514,  holding 
that  the  pendency  of  another  action  for  same  cause  in  State  court 
not  a  good  plea  in  abatement;  Central  Trust  Co.  v.  South  Atlantic 
&  O.  R.  R.  Co.,  57  Fed.  9,  refusing  to  appoint  receivers  when  one 
had  already  been  appointed  in  suit  pending  in  State  court;  Nelson 
T.  Dunn,  15  Ala.  514,  holding  that  if  a  plaintiff  at  law  subsequently, 
and  with  defendant's  consent,  submits  the  controversy  to  Court  of 
Chancery,  that  court  will  retain  jurisdiction;  Gould  v.  Hayes,  19  Ala. 
449,  holding  that  a  settlement  in  Orphans'  Court  would  not  bar  chan- 
cery jurisdiction  when  the  will  contained  executory  trusts  not  en* 
forceable  in  former  court;  Inerarity  v.  Curtis,  4  Fla.  188,  as  not 
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applicable  to  cases  sought  to  be  transferred  from  territorial  conpts 
on  territory  becoming  a  State,  denying  Beatty  v.  Ross»  1  Fla.  207, 
supra. 

Miscellaneous  citations.—  Cited  in  Pratt  v.  Northam,  6  Mason,  105, 
F.  0. 11,376,  as  instance  of  concurrent  jurisdiction  of  law  and  equity; 
Pierpont  v.  Fowle,  2  Wood.  &  M.  32,  F.  G.  11,152,  as  instance  of  case 
where  relief  was  adequate  at  law  but  equitable  Jurisdiction  obtained 
by  relief  sought  against  fraud;  Goodenow  v.  Miliken,  1  Hask.  352, 
F.  G.  5,535,  as  having  recognized  the  principle  of  concurrent  Juris- 
diction in  matters  of  fraud;  Hartford  Fire  Ins.  Go.  t.  Bonner  Mer- 
cantile Go.,  44  Fed.  157,  11  L.  R.  A.  627,  fraud  can  always  be  set  up 
as  a  legal  defense  to  an  action  on  an  instrument;  Wright  y.  Leclaire, 

8  Iowa,  233,  holding  statute  of  limitations  applied  by  analogy  equally 
to  cases  in  law  and  equity;  Taylor  v.  Taylor,  74  Me.  588,  holding 
State  courts  had  full  Jurisdiction  in  equity  in  cases  of  fraud  to 
entertain  suit  by  assignee  in  insolvency. 

9  Wheat.  537-540,  6  L.  154,  MOLLAN  v.  TORRANCE. 

Federal  courts.— Jurisdiction  of,  depends  on  state  of  things  at 
time  of  commencing  action;  after  vesting,  it  cannot  be  ousted  by  sub- 
sequent events,  as  by  changing  of  the  residence  of  any  of  the  parties, 
p.  539. 

Cited  and  rule  applied  in  Clarke  v.  l^Iathewson,  12  Pet.  171,  9  L. 
1044,  to  a  bill  of  error  by  resident  administrators  of  a  deceased 
plaintiff  who  had  resided  in  different  State;  Anderson  v.  Watt,  138 
U.  S.  703,  34  L.  1081,  11  S.  Ct.  451,  where  pleadings  showed  plaintiff 
and  defendants  resided  in  same  State,  but  plaintiff  being  a  married 
woman  had  the  domicile  of  her  husband,  who  resided  in  different 
States;  Hardenbergh  v.  Ray,  151  U.  S.  118,  38  L.  95,  14  S.  Ct  306, 
affirming  S.  C,  13  Sawy.  162,  33  Fed.  814,  where  a  substitution  of 
defendants  was  made,  one  being  of  same  residence  as  plaintiff; 
Tunstall  v.  Worthington,  Hemp.  664,  F.  G.  14,239,  holding  that  in 
a  garnishment  proceeding,  the  Judgment  creditor  and  garnishee  must 
be  of  different  States;  Trigg  v.  Conway,  Hemp.  712,  F.  G.  14,173, 
where  administrator  of  deceased  plaintiff  resided  in  same  State  as 
defendant;  Melius  v.  Thompson,  1  Cliff.  133,  F.  O.  9,405,  where,  on 
death  of  defendant  his  administrator  was  temporarily  in  same  State 
with  plaintiff;  Culver  v.  Woodruff  County,  5  Dill.  394,  F.  G.  3,469, 
where,  by  act  of  congress,  certain  counties  of  State  of  Arkansas  were 
changed  from  one  district  to  another;  Rawle  v.  Phelps,  2  Flipp.  471, 
F.  C.  11,588,  remanding  cause  to  State  court  because  requisite  diverse 
citizenship  was  wanting  when  suit  commenced;  Barnard  v.  Hart- 
ford, etc,  Co.,  2  Fed.  Gas.  836,  holding  a  decree  dismissing  the  orig- 
inal bill  does  not  dispose  of  a  cross-bill  by  a  defendant  praying  relief 
against  another  defendant;  Gilmer  v.  City  of  Grand  Rapids,  16  Fec^ 
710,  holding  a  former  suit  defeated  by  reason  of  citizenship  no  bar 
to  subsequent  suit  on  same  cause  of  action  when  domicile  had  actu- 
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ally  been  changed;  Jarboe  ▼.  Templer,  38  Fed.  217,  holding  Jurisdic- 
tion not  lost  by  subsequent  transfer  of  cause  of  action  to  a  dtisen 
of  same  State;  The  Tolehester,  42  Fed.  183,  holding  jurisdiction  in 
admiralty  in  suit  for  limiting  liability  not  lost  by  reduction  of  claims 
in  State  courts  below  the  appraised  value;  Laskey  ▼.  Newtown  ^in. 
Ck>.»  66  Fed.  629,  holding  allegation  of  diverse  citizenship  in  amended 
complaint  insufficient;  Jones  ▼.  Shapera,  57  Fed.  461,  13  U.  S.  App. 
481,  holding  assignee  may  sue  on  note  if  payee  or  first  holder  was 
resident  of  different  State  where  action  brought;  Bx  parte  Kyle,  67 
Fed.  309,  holding  Jurisdiction  acquired  by  Cherokee  court  not  lost 
by  subsequent  naturalization  of  defendant;  Brigel  ▼.  Tug  Riyer  Ooal, 
etc.,  Co.,  73  Fed.  14,  affirmed  in  S.  C,  86  Fed.  819,  in  suit  for  fore- 
closure, where  one  of  the  plaintiffs  changed  residence  after  com- 
mencement of  suit;  Cross  ▼.  Evans,  86  Fed.  4,  52  U.  S.  App.  728, 
where  citizenship  of  defendant  changed  after  removal  of  case  from 
State  court,  and  Jurisdiction  was  held  not  lost. 

Cited  and  followed  in  various  State  court  cases,  viz.:  Indian- 
apolis, etc.,  Ry.  Co.  v.  Risley,  60  Ind.  65,  where  a  removal  to 
Federal  court  refused  when  citizenship  of  parties  changed  after 
action  commenced;  Dorr  v.  Davis,  76  Me.  304,  holding  Jurisdiction 
of  County  Probate  Court  not  lost  because  minor  heir  went  to  reside 
out  of  county;  Brighton  Market  Bank  v.  Merick,  11  Mich.  420,  on 
the  question  whether  a  note  indorsed  before  maturity  to  a  citizen  of 
another  State  was  discharged  by  the  insolvent  laws  of  the  maker 
State,  court  equally  divided;  State  v.  St  Louis  County  Court,  38 
Mo.  407,  holding  that  Jurisdiction  once  acquired  was  not  lost  by 
legislative  amendment,  unless  by  express  prohibition;  Laird  y.  Rail- 
road Co.,  55  N.  H.  379,  20  Am.  Rep.  219,  where  a  suit  could  have 
been  removed  to  Federal  court  at  commencement,  but  State  court 
was  allowed  to  take  Jurisdiction,  held  not  affected  by  subsequent 
change  of  residence;  Trapier  v.  Waldo,  16  S.  C.  285,  holding  an 
order  for  sale  in  foreclosure  suit  made  by  court  having  Jurisdiction 
not  affected  by  legislation  after  Jurisdiction  had  attached;  Machine 
Co.  V.  Marchant,  11  Utah,  76,  39  Pac.  485,  holding  Jurisdiction  of 
Justices'  Court  not  lost  because  at  time  of  Judgment  claim  with 
Interest  exceeds  limit,  the  Judgment  is  good  only  up  to  limit,  and 
on  appeal  Judgment  may  be  given  for  full  amount.  Cited,  argu- 
endo, in  discussion,  obiter,  in  dissenting  opinion,  Dred  Scott  v. 
Sandford  19  How.  571.  15  L.  769. 

Limited  in  Thaxter  v.  Hatch,  6  McLean,  70,  F.  C.  13,866,  to  cases 
where  Jurisdiction  had  actually  vested  by  commencement  of  the 
suit  Distinguished  in  Vattier  v.  Hinde,  7  Pet.  261,  8  L.  678,  hold- 
ing where,  of  several  defendants,  some  reside  in  State,  some  not, 
Jurisdiction  could  be  had  by  striking  out  the  nonresident  defendants; 
Florida  v.  Georgia.  17  How.  508,  15  L.  200,  showing  that  principal 
case  did  not  rest  on  the  ground  that  there  is  Jurisdiction  by  implica- 
tion over  a  third  necessary  party;  Clarke  y.  Mathewson,  2  Sumn. 
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266^  P.  O.  2,857,  as  not  appUcable  to  a  bill  of  revivor  when  a  new 
party  plaintiff  is  of  same  State  witii  defendant  case  overmled  on 
appeaL    See  S.  0.,  12  Pet  171,  9  L.  1044,  ante. 

Federal  courts.—  An  indorsee  residing  in  different  State  may  sne 
the  immediate  indorser  in  Federal  court,  although  the  latter  resides 
in  same  State  as  maker  of  the  note,  p.  588. 

Cated  and  rule  applied  hi  Superior  City  ▼.  Ripley,  138  IT.  S.  96,  34 
L.  916,  11  S.  Gt  289;  Parker  v.  Ormsby.  141  U.  S.  85.  35  L.  656. 
11  S.  Ct.  913;  Noell  v.  Mitchell,  4  Bias.  348.  F.  O.  10,287;  Towne  v. 
Smith,  1  Wood.  A  M.  120.  F.  G.  14.115,  in  case  of  a  note  passing  by 
delivery  without  assignment;  MilledoUar  v.  Bell,  2  Wall.  Jr.  337, 
F.  O.  9,549,  as  affirming  Young  v.  Bryan,  but  not  applicable  to  a  suit 
by  mortgagee-assignee  against  mortgagor. 

Federal  courts.—  To  sustain  Federal  jurisdiction  in  suit  against  a 
remote  indorser  of  note,  plaintiff  must  show  the  intermediate  in- 
dorse could  have  sustained  an  action  in  Federal  court,  p.  539. 

Glted  and  rule  followed»in  Bank  of  United  States  v.  Moss,  6  How. 
37,  12  L.  334;  Goffee  v.  Planters'  Bank  of  Tennessee,  13  How.  187, 
14  L.  106;  Bradley  v.  Rhine,  8  Wall  396,  19  L.  469;  Morgan  v.  Gay, 
19  Wall.  83,  22  L.  100;  Gorbin  v.  Gounty  of  Black  Hawk,  105  U.  S. 
667,  26  L.  1139;  Bradford  v.  Jenks,  2  McLean,  133,  F.  G.  1,769;  Astroro 
V.  Hammond,  3  McLean,  107,  F.  G.  596;  Dundas  v.  Bowler,  3  McLean, 
208,  F.  G.  4.140;  in  Gampbell  v.  Jordan.  Hemp.  535,  F.  G.  2,362.  hold- 
ing the  principle  did  not  apply  to  a  suit  against  an  immediate  in- 
dorser; Hampton  v.  Truckee  Ganal  Co.,  9  Sawy.  383,  19  Fed.  3,  hold- 
ing that  assignee  of  mechanics'  liens  must  show  tliat  court  had 
Jurisdiction  of  the  original  lienor;  S.  C,  p.  386,  holding,  and  not  de- 
ciding the  point  that  the  authorities  were  conflicting  as  to  power  to 
sue  when  there  were  intermediate  assignees  presumably  residing  in 
same  State  as  defendant;  Jewett  v.  Bradford  Savings  Bank,  etc.,  45 
Fed.  802,  arguendo,  as  establishing  the  law  of  action  by  indorsee  of 
note  against  immediate  indorser;  Skinner  v.  Barr,  77  Fed.  818,  re- 
versing verdict  for  plaintiff,  where  immediate  assignor  of  plaintiff 
could  not  have  maintained  the  action. 

Distinguished  in  Jewett  v.  Bradford  Savings  Bank.  etc..  45  Fed. 
802,  as  not  applicable  to  suit  to  compel  transfer  of  corporate  stock. 

Pleading.— Plea  to  Jurisdiction  must  aver  condition  of  affairs  at 
time  of  action  brought  not  at  time  of  plea  pleaded,  p.  539. 

Cited  in  Upton  v.  New  Jersey  Southern  R.  R.  Co.,  25  N.  J.  Eq. 
375,  where  application  for  removal  refused  on  account  of  death  of 
nonresident  complainant;  Holden  v.  Putnam  Fire  Ins.  Co..  46  N.  Y. 
6,  7  Am.  Rep.  290;  Peachner  v.  Phoenix  Ins.  Co.,  65  N.  Y.  200.  where 
removal  of  cause  refused  for  failure  to  aver  diverse  citizenship  at 
commencement  of  suit 
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Pleading^.—  Amendment  of  allowed  when  plea  to  Jurisdiction  sus- 
tained by  reason  of  defective  averment  of  residence,  p.  540. 

Cited  as  example  of  order  for  amendment  by  Supreme  Court  in 
Garland  v.  Davis,  4  How.  154,  11  L.  918,  collecting  authorities. 

Pleading^  —  Federal  courts.— To  sustain  Federal  jurisdiction  a 
count  for  money  had  and  received  by  indorsee  of  note  against  a  re- 
mote indorser  need  not  show  that  action  was  sustainable  by  inter- 
mediate indorser,  p.  5H9. 

.  Cited  and  rule  applied  in  Phillips  v.  Preston,  5  How.  291,  12  L. 
157,  where  suit  between  indorsees  was  founded  on  an  alleged  con- 
tract to  divide  the  losses;  Bank  of  United  States  v.  Moss,  6  How.  37, 
12  L.  334,  where  money  counts  stated  an  indebtedness  and  promise 
to  pay  directly  by  defendants  to  plaintiffs;  Brown  v.  Noyes,  2  Wood. 
&  M.  79,  F.  O.  2,023,  holding  that  in  actions  for  money  had,  allega- 
tions of  different  citizenship,  and  amount,  were  alone  required  to 
give  prima  facie  jurisdiction. 

Miscellaneous.—  Cited  in  Dred  Scott  v.  Sandford,  19  How.  473,  15 
L.  729,  as  supporting  doctrine  that  facts  upon  which  Federal  juris- 
diction is  founded  should  appear  upon  the  record;  S.  C,  19  How. 
566,  15  L.  767,  separate  opinion  as  example  of  proceeding  on  writ 
of  error  after  dismissal  of  suit  for  want  of  jurisdiction;  Doniddson 
v..  Hazen,  Hemp.  425,  F.  C.  3,984,  also  to  same  effect;  United  States 
V.  Woolsey,  28  Fed.  Cas.  767,  holding  that  whether  the  jurisdiction 
is  sufficiently  stated  the  defendant  must  plead  specially  to  avoid  it 

9  Wheat  541-553,  6  L.  155,  WALKER  v.  TURNER. 

Courts  —  Judgments.— Judgment  by  court  of  limited  jurisdiction 
is  void  unless  the  grounds  of  jurisdiction  appear  on  the  face  of  the 
proceedings,  pp.  548,  549. 

Cited  and  rule  applied  in  Tolmle  v.  Thompson,  3  Or.  C.  C.  130,  F. 
C.  14,080,  to  a  sale  of  real  estate  of  intestate  under  special  jurisdic- 
tion of  County  Court;  Arrowsmith  v.  Burllngim,  4  McLean,  490,  F.  O. 
563,  to  an  auditor's  deed  for  land  sold  for  taxes  In  Illinois;  Bumham 
V.  Webster,  2  Ware,  243,  F.  C.  2,178,  to  a  plea  of  a  foreign  judgment; 
Forbes  v.  Hyde,  31  Cal.  349,  as  to  facts  necessary  to  be  stated  in 
affidavit  for  publication  of  summons;  Grier  v.  McLendon,  7  Ga.  364, 
to  a  record  offered  to  prove  appointment  of  guardian  of  a  ward 
resident  in  Alabama;  Mason  &  W.  R  R.  Co.  v.  Davis,  13  Ga.  76, 
to  records  of  arbitrators  to  assess  damages  against  railroad  company 
for  injuries  to  property;  State  v.  Metzger,  26  Mo.  66,  and  Smith  v. 
Simpson,  80  Mo.  637,  to  transcript  of  justice  in  case  of  assault  and 
battery  omitting  to  state  that  offense  was  committed  In  his  county; 
Staples  V.  Fairchild,  3  N.  Y.  46,  as  to  application  for  attachment  of 
a  nonresident  debtor;  Camp  v.  Wood,  10  Watts,  120,  as  to  necessity 
for  stating  appearance  and  confession  of  judgment  in  judgment  of 
justice  of  the  peace  for  an  amount  in  excess  of  his  jurisdiction; 
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Mayer  v.  Adams,  27  W.  Va.  254,  265,  as  to  necessity  for  recofd  of 
posting  notice  of  special  session  of  Connty  Court.  Oited  in  Wagon 
Co.  V.  Peterson,  27  W.  Va.  324,  distinguishing  between  a  total  lack 
of  statement  of  Jurisdictional  facts  and  a  suggestion  of  facts  which 
could  be  Inquired  Into. 

Executions  —  Judgment.  —  Void  Judgment  will  not  support  an 
execution  or  order  of  sale  founded  on  it,  p.  549. 

Cited  and  rule  applied  in  Mayhew  ▼.  Davis,  4  McLean,  222.  F. 
0.  9,347,  as  to  deed  for  land  sold  for  taxes  which  showed  that  no 
legal  notice  of  sale  had  been  given;  Camp  v.  Wood,  10  Watts,  122, 
where  Jurisdiction  of  Justice  Court  limited  to  $100;  and  Judgment 
given  for  $100.35. 

LimitatlonB' of  actions.— A  void  sheriff's  deed  will  not  support 
possessory  title  under  laws  of  Tennessee,  which  require  a  grant,  or 
a  deed  founded  on  a  grant,  pp.  550,  551. 

Cited  and  rule  applied  in  Redfleld  v.  Parks,  132  U.  S.  250,  33  L. 
331,  10  S.  Ct  87,  as  to  possessory  title  founded  on  void  tax  deed  in 
Arkansas. 

Cited  In  dissenting  opinion  in  Moore  v.  Brown,  11  How.  435,  13 
L.  760,  as  having  been  founded  on  a  misconception  of  the  decisions 
In  Tennessee  and  subsequently  overruled  by  Green  v.  Neal,  6  Pet* 
291,  8  L.  402,  majority  holding  that  a  void  tax  deed  was  insufficient 
to  support  statute  of  limitations  in  Illinois.  Distinguished  in  Wilson 
T.  Atkinson,  77  Cal.  488,  11  Am.  St.  Rep.  301,  20  Pac.  67,  as  being 
founded  on  local  law,  holding  that  a  tax  deed  void  on  its  face 
might,  under  California  code,  be  sufficient  to  give  color  of  title  to 
support  title  by  adverse  posession;  mentioned  In  Toll  v.  Wright,  37 
Mich.  99,  as  having  been  overruled  by  Green  v.  Neal,  6  Pet  291, 

8  L.  402;  Gray  v.  Darby,  Mart.  &  Y.  424,  as  having  properly  fol- 
lowed decisions  of  the  courts  of  the  State  since  overruled. 

Miscellaneous.— Cited  erroneously  in  Wilkins  v.  Judge,  14  Ala* 

13a 

9  Wheat.  553-555,  6  L.  158,  CATLETT  v.  BRODIE. 

Appeal  and  error. —  Bond  on  appeal  when  intended  to  operate 
as  supersedeas  must  be  for  amount  to  secure  the  whole  Judgment 
if  affirmed  and  not  otherwise  discharged,  p.  555. 

Cited  and  rule  applied  in  Stafford  v.  Union  Bank  of  Louisianat 
16  How.  139,  14  L.  878,  holding  when  stay  of  execution  not  desiredr 
then,  under  act  of  1794,  security  only  required  to  answer  costs; 
United  States  v.  Dashiel,  3  Wall.  701,  18  L.  270;  Davidson  v, 
Lanier,  4  Wall.  454,  18  L.  379,  holding  that  the  Judge's  approval 
of  the  bond  need  not  be  in  writing;  French  v.  Shoemaker,  12  Wall. 
99,  20  L.  271,  holding  the  bond  must  cover  damages  for  delay,  costs 
and  interest;  Bigier  y.  Waller,  12  Wall.  149,  20  L.  262;  Telegraph 
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Go.  T.  Byser,  19  Wall.  429,  22  L.  44,  in  dissentiiig  opinion;  Butchers' 
Afiflodatlon  y.  Slangier  House  Oo.,  1  Woods,  54,  F.  a  2,284,  hold* 
Ing  both  appeals  and  writs  of  error  operated  ad  supersedeas  'vHthout 
an  express  ord^ ;  The  Sydney,  47  Fed.  263,  applying  rule  as  ex- 
tended by  rule  23;  Bosenstein  ▼.  Tarr,  51  Fed.  370,  applying  rule  as 
varted  by  Jerome  v.  McOarter,  21  Wall.  17,  22  L.  515,  holding  the 
bond  covered  compensation  for  delay  as  well  as  the  amount  pay- 
able in  money  under  the  decree  appealed  from;  note  to  Shannon  ▼. 
Spencer,  1  Blackf.  121,  on  amount  of  appeal  bond;  Many  ▼.  Sltzer, 
6  Gray,  144,  holding  that  on  dismissal  of  writ  of  error  defendant 
was  liable,  under  the  bond,  for  the  original  Judgment,  and  the  costs 
inserted  therein  by  the  Judge  below;  Rose  y.  Richmond  Ck>.,  17 
Ney.  78>  27  Pac.  1117,  holding  that  the  amount  of  the  security  was 
left  to  the  discretion  of  court;  Ex  parte  Dunn,  6  S.  G.  309,  collecting 
authorities  holding  the  Supreme  GOurt  had  full  power  to  decide  all 
questions  as  to  scope  of  a  writ  of  error.  See  note  to  38  Am.  St. 
Bep.  715,  on  amount  for  which  sureties  are  liable  when  penalty 
fs  not  fixed;  id.,  p.  717,  on  interest  as  forming  part  of  the  Judgment 
recoyerable.  Gited  also  In  Harris  y.  Wheeler,  8  Blatchf.  83,  F.  G. 
6,130,  arguendo,  that  until  there  was  an  actual  award,  the  amount 
of  bond  could  not  be  ascertained,  holding  execution  could  not  issue 
until  entry  of  formal  decree;  Tucker  y.  Lee,  3  Gr.  G.  G.  686,  687, 
F.  G.  14,221,  arguendo,  as  to  amount  which  could  be  recovered 
on  the  bond,  and  the  method  of  assigning  breach  of  condition; 
Richardson  v.  Bichardson,  82  Mich.  307,  46  N.  W.  671,  arguendo, 
as  to  power  of  State  Supreme  Gourt  to  fix  penalty  of  appeal  bond, 
collecting  authorities;  Mason  v.  Germaine,  1  Mont.  281,  holding  the 
same  rules  as  to  bonds  applied  to  appeals  from  State  Supreme 
Court   and  from  Gircuit  Gourts. 

Overruled  in  Jerome  v.  McGartor,  21  Wall.  29,  22  L.  516,  hold- 
ing that  since  the  adoption  of  rule  29  the  amount  was  in  the 
discretion  of  the  Judge  below.  Distinguishable  in  ValU  v.  Town 
Council,  18  B.  I.  410,  28  Atl.  345,  as  not  applicable  to  an  appeal 
to  State  court  from  doings  of  a  town  council  requiring  a  par- 
ticular bond.  Criticised  in  Kountze  v.  Omaha  Hotel  Co.,  107  U. 
6.  386,  27  L.  613,  2  S.  Gt.  918,  with  other  authorities,  and  holding 
the  amount  recoverable  under  bond  in  ordinary  foreclosure  suit 
was  limited  to  the  costs  on  appeal,  waste,  and,  perhaps,  taxes  paid 
and  loss  from  Improper  insurance. 

Appeal  and  error.— Bond  on  appeal,  if  to  act  as  a  super- 
sedeas, must  be  filed  within  ten  days  after  Judgment,  p.  554. 

Gited  in  Telegraph  Go.  v.  Eyser.  19  Wall.  429,  22  L.  44,  in  dis- 
senting opinion,  the  majority  holding  that  since  the  amending  act 
of  1872  the  time  was  extended  to  sixty  days.  Gited  in  note  to 
Mills  V.  Conner,  1  Blackf.  6,  on  necessity  for  filing  bond  to  act  as 
supersedeas. 
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Appeal  and  enor.— In  this  case  proper  appeal  bond  not  being 
filed,  canse  ordered  dismissed  nnless  snfflcient  bond  filed  thirty  days 
after  end  of  term,  p.  555. 

Cited,  applying  mle  in  Anson,  Bangs  Sc  Ck>.  v.  Bine  Bidge  B.  B« 
Oo.,  23  How.  2,  16  L.  518;  Hudson  y.  Parker,  156  U.  S.  287,  89  L. 
428,  15  8.  Ct  454,  holding  that  on  a  writ  of  error  in  a  criminal 
case,  jnstice  of  Snpreme  Court  may  admit  to  bail  and  fix  amount 
of  bond. 

Miscellaneous.— Cited  in  Bryan  y.  Bates,  12  Allen,  213,  holding 
that  Supreme  Court  was  the  sole  tribunal  to  determine  as  to 
suflBiciency  of  bond  taken  on  writ  of  error. 

9  Wheat  556^557,  6  L.  159,  BAITS  v.  PETERS. 

Contracts  —  Novation.—  Simple  contract  debt  is  not  extinguished 
by  subsequent  special  contract  to  settle  at  a  future  date,  which 
elapses  before  suit  brought,  and  no  settlement  is  made,  p.  557. 

Cited  and  mle  applied  in  Kelsey  y.  Western,  2  N.  Y.  511,  holding 
that  a  bond  for  payment  of  a  legacy  charged  on  real  estate  given 
by  deyisee  does  not  extingruish  the  charge;  Scott  v.  Howsman,  2 
McLean,  185,  F.  C.  12JS32,  holding  that  assumpsit,  not  covenant,  is 
maintainable  on  a  single  contract  subsequent  to  and  varying  terms 
of  contract  under  seal. 

9  Wheat  55^-665,  6  L.  100,  8EBREB  v.  DORIL 

Bills  and  notaa.—  When  note  specifies  no  time  for  payment  it  is 
due  presently  or  on  demand,  p.  561. 

Cited  in  note  to  1  Blackf .  235,  as  to  effect  of  a  note  declared  on, 
without  stating  date  of  payment 

Pleading.— Declaration  on  promissory  note  must  state  where 
payable,  omission  is  fatal,  p.  562. 

Cited  and  rule  followed  in  Lowe  v.  Bliss,  24  111.  169,  76  Am.  Dec. 
743,  holding  declaration  describing  note,  without  any  place  of 
payment,  not  sustained  by  note  payable  specifically  at  a  certain 
place;  also  in  Faulkner  v.  Faulkner,  73  Mo.  336.  and  i)rr  v.  Hop- 
kins, 8  N.  Mez.  47,  1  Pac.  183,  both  to  same  effect.  Cited,  argu- 
endo,  in  Mygatt  v.  City  of  Green  Bay,  1  Biss.  298,  F.  C.  9,998, 
showing  that  the  rate  of  interest,  exchange  and  place  of  demand 
are  controlled  by  place  named  for  payment;  Roberts  v.  Mason,  1 
Ala.  375,  holding  that  when  a  note  names  place  for  payment  a 
demand  at  that  place  is  condition  precedent  to  indorser*s  liability, 

Vazlanca.— If  a  pronilssory  note  is  payable  to  order  and  names 
place  for  payment,  declaration  must  state  these  facts  or  there  will 
be  a  fatal  variance  in  essence  of  instrument  declared  on  and  proved, 
p.  5tt2. 

Cited  and  followed,  Orr  v.  Hopkins,  8  N.  Mex.  (15)  47,  1  Paa 
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183,  where  the  note  declared  on  was  negotiable  generally,  and  the 
note  proved  was  payable  at  a  particular  place. 

Modified  in  Harrison  y.  Weaver,  2  Port.  544,  holding  that  omis* 
sion  to  plead  that  note  was  payable  to  order  was  an  immaterial 
variance;  also  in  Sappington  v.  Pulliam,  3  Scam.  387,  as  not  ap- 
plicable to  statute  of  Illinois  making  notes  assignable  though  they 
contain  no  words  of  negotiability. 

Evidence.— Secondary  evidence  of  contents  of  written  Instru- 
ments is  not  admissible  when  the  originals  are  within  the  control 
or  custody  of  party,  p.  563. 

Cited  and  rule  applied  in  Halderman  v.  Halderman,  Hemp.  560, 
F.  O.  5,909,  to  copy  of  account  of  deceased  partner  with  firm  in 
suit  for  settlement  of  account;  The  Alice,  12  Fed.  924,  refusing  to 
admit  copy  of  bill  of  lading  certified  by  United  States  consul; 
Auglo-American  Packing  Co.  v.  Cannon,  31  Fed.  314,  holding  each 
part  of  a  telegram  Is  primary  evidence,  but  letter-press  copy  of 
letter  or  telegram  only  secondary;  Guthrie  v.  Merrill.  4  Kan.  193, 
holding  it  error  to  admit  copy  of  contract  when  original  known 
to  be  in  custody  of  third  party;  Hoitt  v.  Moulton,  21  N.  H.  591, 
where  parol  evidence  of  a  mortgage  not  admitted  when  it  dis- 
closed the  existence  of  higher  evidence;  Putnam  v.  Goodall,  31  N. 
H.  424,  holding  parol  evidence  which  showed  the  existence  of  a 
lease  not  admissible  to  prove  the  lease;  Vanauken  y.  Hombeek,  14 
N.  J.  L.  181,  25  Am.  Dec.  510,  holding  in  action  on  a  note  worn 
out  and  destroyed,  proof  of  the  destruction  was  necessary. 

Modified  in  United  States  v.  Doebler,  1  Bald.  521,  F.  O.  14,977, 
holding  that  degree  of  diligence  in  procuring  production  of  original 
depends  on  nature  of  transaction,  importance  of  paper,  and  the 
circumstances. 

Evidence.— Formal  proof  of  instruments  may,  under  Kentucky 
law,  be  dispensed  with  where  party  will  not  deny  their  execution 
under  oath,  but  the  statute  does  not  alter  the  general  law  of 
evidence,  requiring  their  production,  p.  563. 

Cited  in  note  to  Bates  v.  Hunt,  3  Blackf.  68,  as  to  necessity  for 
pleas  in  abatement,  non  est  factum,  and  requiring  proof  of  execu- 
tion being  under  oath  in  Indiana. 

Evidence.— Rules  of  evidence  requiring  production  of  original 
documents  will  not  be  dispensed  with  merely  because  proof  of  due 
execution  is  not  always  required,  p.  564. 

Cited  and  rule  applied  in  Matossy  v.  Frosh,  9  Tex.  614,  as  to  a 
statute  of  Kentucky  dispensing  with  proof  of  execution  of  a  note 
when  signature  not  denied  upon  oath. 

Trial.—  Notwithstanding  a  statute  dispensing  with  proof,  of  Uh 
strument  sued  upon,  their  production  at  the  trial  will  still  be  re- 
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quired  to  verify  plalntlfTs  title,  trace  payments  Indorsed  thereon, 
and  prevent  their  subsequent  assignment  to  others,  p.  564. 

Cited  and  followed  in  Lustlg  v.  McCulloch,  10  Colo.  App.  46^ 
holding  acceptor  of  bill  entitled  to  have  same  surrendered  over  to 
court's  custody  upon  entry  of  Judgment  against  him. 

9  Wheat  66&-«73,  6  L.  161,  KERR  v.  MOON. 

Conflict  of  laws.— Title  and  disposition  of  real  property  are 
ezclusiyely  subject  to  laws  of  place  where  situate,  p.  570. 

Cited  and  principle  applied  in  McCormlck  y.  Sullivant,  10  Wheat 
202,  6  L.  303,  to  will  probated  In  Pennsylvania,  held  Inoperative  to 
pass  land  In  Virginia  unless  proved  there;  Taylor  v.  Benham,  5 
How.  273,  12  L.  149,  holding  failure  to  record  a  will  will  not  avoid 
sale  thereunder,  unless  required  by  laws  of  State  where  land 
situate;  Burbank  y.  Conrad,  96  U.  S.  298,  24  L.  726,  holding  that 
In  Massachusetts  acl^nowledgment  and  recording  are  necessary  to 
perfect  title  as  against  strangers;  United  States  v.  Ames,  1  Wood.  & 
M.  80,  F.  O.  14,441,  holding  that  State  laws  apply  to  government 
lands  over  which  there  has  been  no  cession  of  Jurisdiction,  unless 
otherwise  required  by  Constlution,  treaties  or  statutes  of  United 
States;  Maglll  v.  Brown,  16  Fed.  Cas.  447,  In  construing  devise 
of  land  to  charitable  uses;  In  re  Zug,  30  Fed.  Gas.  94S,  holding,  In 
questions  touching  tenure  of  real  estate,  Fe<leral  courts  are  gov- 
erned by  lex  loci;  Leavens  v.  Butler,  8  Port  401,  holding  County 
Court  could  not  decree  division  of  lands  in  another  State;  Goodman 
V.  Winter,  64  Ala.  426,  holding  probate  was  as  indispensable  to 
force  and  effect  of  a  devise  as  to  bequest  of  personalty;  S.  C,  p,  428, 
holding  that  leges  rei  sitae  must  be  observed  as  to  essentials  to 
pass  title  without  regard  to  domicile  of  owner  or  place  of  alienation 
or  devise;  Sloan  v.  Frothingham,  65  Ala.  598,  holding  when  title  has 
to  be  made  through  an  executor,  he  must  be  one  recognized  by  the 
lex  rei  sitae;  Keith  v.  Proctor,  114  Ala.  686,  21  So.  506,  holding  that 
failure  of  person  named  as  executor  to  act  within  time  limited  by 
statute  is  an  Implied  renunciation  of  his  right,  which  cannot  be 
retracted;  Chappell  v.  Jardine,  51  Conn.  66,  holding  a  mortgage  of 
property,  which  by  change  of  boundary  subsequently  became  part 
of  another  State,  Is  governed  by  the  laws  of  original  State  at  date 
of  mortgage;  Key  v.  Harlan,  52  Ga.  477,  holding  foreign-probated 
will  cannot  be  admitted  to  probate  in  Georgia  unless  executed  as 
required  by  Georgia  law;  note  to  Calloway  v.  Doe,  1  Blackf.  372,  on 
title  to  and  disposition  of  real  property;  Rogers  v.  Stevens,  8  Ind. 
467,  holding  by  analogy  to  English  law,  a  will  must  be  properly 
probated  before  It  could  be  read  in  evidence;  Lucas  v.  Tuclcer  17 
Ind.  45,  collecting  and  reviewing  authorities  holding  that  leges  loci 
sitae  control  as  to  transfer  of  title  of  real  estate  and  that  will  must 
be  probated  In  State  before  executor  can  act;  EvansviUe,  etc.,  Co.  v. 
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Wlnsor,  148  Ind.  688»  48  N.  B.  594,  holding  a  foreign  will  cannot 
be  contested  until  proved  or  recorded  in  State;  Doyle  t.  McGoire, 
38  Iowa,  412,  holding  foreign  contracts  between  hosband  and  wife 
on  security  of  real  estate  are  governed  by  lex  loci  rei  sitae;  Acker 
▼.  Priest,  92  Iowa,  616,  61  N.  W.  237,  holding  that  whether  a  trust 
interest  has  been  created  in  lands  is  to  be  determined  by  the  lex 
lod  rei  sitae;  Sneed  v.  Ewing,  5  J.  J.  Marsh.  465,  22  Am.  Dec.  47, 
holding  that  foreign  will  to  pass  title  to  real  estate  must  be  exe- 
cuted conformably  to  law  of  Kentucky;  Corrie's  Case,  2  Bland,  499, 
in  a  petition  to  appoint  guardian  of  infant  heirs  to  recover  property 
in  foreign  country;  Hutchins  v.  State  Bank,  12  Met  424,  holding 
that  when  title  to  real  estate  has  to  be  made  by  official  act  of 
executor  the  will  must  have  been  probated  in  State;  Ross  v.  Ross, 
129  Mass.  246,  87  im.  Rep.  822,  holding  validity  and  form  of  a 
mortgage  of  real  estate  determined  by  lex  loci  rei  sitae;  Crusoe  v. 
Butler,  36  Miss.  167,  holding  rule  as  to  necessity  for  probate  in 
State,  of  foreign  wills,  not  affected  by  act  of  congress  of  1790; 
Emmons  v.  Gordon,  140  Mo.  600,  62  Am.  St.  Rep.  741,  41  S.  W. 
1001,  holding  as  to  lands  in  a  foreign  State,  owner  dies  intestate 
unless  will  made  in  accordance  with  laws  of  that  State;  Bentley  v. 
Whittemore,  18  N.  J.  £ki.  373,  holding  a  preferential  assignment 
valid  in  foreign  State,  covering  lands  in  home  State,  void  as  to  such 
lands;  Wills  v.  Oowper,  2  Ohio,  129,  holding,  under  laws  of  Ohio, 
a  power  to  sell  lands  given  by  will  to  executor  could  not  be  exer- 
cised by  administrator  with  will  arnexed;  Thrasher  v.  Ballard, 
33  W.  Ya.  28S,  289,  25  Am.  St  Rep.  896,  897,  10  S.  E.  412,  holding 
foreign  probated  will  ineffectual  to  pass  title  to  land  in  Virginia 
unless  proved  there. 

Cited  also  in  notes  to  60  Am.  Dec.  361,  75  Am.  Dec.  722,  on  exe- 
cution of  will  devising  realty;  and  in  Irving  y.  McLean,  4  Blackf. 
53,  in  general  discussion. 

Executors  and  administrators. —  Probate  of  will  is  operative 
only  in  State  where  granted.  An  administrator  cannot  sue  or  be 
sued  in  courts  of  another  State  for  debts  or  credits  of  his  testator, 
p.  671. 

Cited  and  rule  followed  in  Vaughn  v.  Northup,  15  Pet.  6,  10  L. 
641,  holding  an  administrator  under  probate  in  another  State  might 
receive  but  could  not  be  sued  in  District  of  Columbia  for  assets 
due  the  deceased  by  government;  Bartlett  v.  Rogers,  3  Sawy.  63, 
F.  C.  1079,  holding  will  proved  in  New  York  no  authority  for 
action  by  executor  to  collect  assets  In  California;  Caldwell  ▼.  Hard- 
ing, 5  Blatchf.  501,  F.  C  2,301,  to  same  effect  will  proved  in  Mas- 
sachusetts, as  to  assets  in  New  York;  Melius  v.  Thompson,  1  Cliff. 
128,  132,  134,  F.  C.  9,405,  holding  a  biU  of  revivor  will  not  lie  in 
Massachusetts  against  an  executor    under    California    probate; 
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Second  Nat  Bk.  v.  New  York  Silk  Mfg.  Co.,  11  Fed.  635,  holdinfiTf 
arguendo,  tbat  same  rule  applied  to  receivers  under  the  decision 
in  Booth  y.  Clark,  17  How.  322,  15  L.  164;  Lusk  v.  Kimball,  87  Fed. 
547,  holding  the  defect  in  power  to  sue  is  not  cured  by  taking  out 
letters  of  administration  after  suit  brought;  Harrison  y.  Mahomer, 
14  Ala.  835,  holding  that,  under  law  of  1821,  foreign  executor  en- 
titled to  sue  on  recording  his  letters  testamentary.  Citing  numerous 
authorities  as  to  absence  of  extra-territorial  operation  of  admin- 
istration; Moore  y.  Lewis,  21  Ala.  580,  holding  administrator  of  will 
proved  In  Cuba  incapable  of  suing  in  Alabama  for  a  legacy  due  his 
testator;  Wood  v.  Mathews,  53  Ala.  4,  holding  suit  by  parties 
claiming  under  will  of  heir  of  intestate  could  not  sue  before  pro- 
bating the  will  in  State;  Greer  v.  Ferguson,  5C  Ark.  330,  19  S.  W. 
967,  holding  that  Judgment  could  not  be  rendered  against  adminis- 
,  trators  of  a  deceased  defendant  appointed  in  another  State,  collect- 
Ing  authorities;  Davis  v.  Smith,  5  6a.  296,  48  Am.  Dec.  295,  holding 
that  foreign  administrator  cannot  be  made  personally  responsible 
for  failing  to  appear  and  defend  an  action  on  his  intestate's  cove- 
nant in  another  State;  State  v.  Joyce,  48  Ind.  317,  applying  laws 
of  Indiana,  allowing  a  duly  probated  foreign  will  to  be  certified  and 
recorded  in  State  and  to  be  of  same  effect  as  if  there  probated; 
Pitts  V.  Melser,  72  Ind.  471,  holding  a  foreign  will  not  probated 
in  State  inoperative  to  pass  title  or  establish  any  right  under  it; 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  467,  22  Am.  Dec.  48,  holding  that 
foreign  probate  gave  no  right  to  meddle  with  personal  property  in 
State;  Turley  v.  Dreyfus,  33  La.  Ann.  887,  holding  a  Judgment 
against  a  foreign  administrator  could  not  be  enforced  against 
another  administrator  appointed  in  State;  Cabanne  y.  Skinfeer,  56 
Mo.  367,  and  Emmons  v.  Gordon,  140  Mo.  499,  62  Am.  St.  Rep. 
740,  41  S.  W.  1001,  holding  an  executor  of  a  will  not  probated  in 
another  State  cannot  be  held  liable  on  his  bond  for  his  acts  dope  in 
that  State;  Taylor  v.  Barron,  35  N.  H.  495,  holding  there  is  no 
privity  between  administrators  of  same  intestate  appointed  in 
different  States,  collecting  authorities;  Schultz  v.  Pulver,  11  Wend. 
863,  holding  an  administrator  in  New  York  Is  bound  to  take  neces- 
sary steps  to  collect  debts  in  foreign  States,  and  obtain  proper  rep- 
resentation for  that  purpose;  Carr  v.  Lowe's  Bxrs.,  7  Heisk.  88,  89, 
holding  that  until  foreign  will  probated  in  State  the  deceased  will 
be  regarded  as  intestate. 

Cited  also  in  United  States  v.  Union  Pacific  R.  R.  Co.,  11  Blatchf. 
II90»  F.  C.  16,598,  holding  that  the  rule  was  changed  by  act  of  con- 
gress of  March,  1873,  but  that  the  act  was  inoperative.  Cited,  ar- 
guendo, in  Thurber  v.  Carpenter,  18  R.  I.  784,  31  Atl.  0,  holding  that 
a  foreign  executor  could  sell  mortgaged  property  in  State  as  being 
persona  deslgnata,  not  deriving  his  authority  from  court  of  another 
State. 

Vol.  II  — 19 
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Pleading. —  Failure  to  aver  probate  and  record  of  foreign  will 
in  home  State  is  not  cured  by  nondenial  of  the  facts  in  answer,  the 
defect  in  title  appears  on  face  of  the  bill,  p.  572. 

Cited  and  rule  followed  in  Bartlett  v.  Rogers,  3  Bawy.  64,  F.  0. 
1,079,  holding  the  objection  may  be  taken  at  the  hearing,  when 
issue  Joined  on  allegation  of  due  issue  of  letters  testamentary. 
Cited,  Seery  v.  Murray,  77  N.  W.  1059,  to  point  that  will  not  pro- 
bated cannot  be  read  in  evidence. 

MMcellaneous. —  Cited  incidentally  in  Southern  Life  Ins.,  etc., 
Co.  y.  Cole,  4  Fla.  363. 

9  Wheat.  573-575,  6  L.  1(53,  MEREDITH  v.  PICKET. 

Evidence. —  It  is  the  province  of  testimony  respecting  a  deed  or 
other  writing,  to  show  notoriety  and  names  of  places,  but  not  to 
explain  the  writing;  that  is  province  of  court,  p.  575. 

Public  lands.—  Call  for  location  "  in  the  fork  of  the  first  fork  " 
of  a  stream  is  not  satisfied  by  location  in  the  first  fork,  p.  575. 
Not  cited. 

9  Wheat  576-578,  6  L.  164,  WALDEN  v.  CRAIQ. 

BJectment  —  Amendment. —  In  action  of,  great  liberality  of 
amendments  should  be  allowed,  p  578. 

Ejectment  —  Amendment. —  In  action  of,  an  amendment  to  en- 
large the  term  laid  in  the  declaration  should  be  allowed  fn  tne 
discretion  of  the  court,  p.  578. 

Cited  in  Walden  v.  Craig,  14  Pet,  153,  10  L.  397,  holding  that 
when  the  court  gives  leave  to  extend  the  term,  it  is  not  an  amend- 
ment  similar  to  the  exercise  of  an  original  Jurisdiction;  Avery  v. 
Bowman,  39  N.  H.  897,  holding  that  an  officer's  return  of  a  levy 
on  execution  may  be  amended  at  any  time  after  the  return  day  in 
court's  discretion. 

Appeal  and  error. —  Writ  of  error  will  not  lie  to.  review  action  of 
Circuit  Court  in  granting  or  refusing  motion  to  enlarge  the  term 
stated  in  an  action  of  ejectment,  p.  578. 

Cited  and  rule  followed  in  Pickett  v.  Legerwood,  7  Pet  149,  8  L. 
639;  reversing  S.  C,  1  McLean,  144,  F.  C.  8,175;  Poole  v.  Nixon,  9 
Pet  App.  773,  9  L.  306,  19  Fed.  Cas.  995,  refusing  an  order  to  amend 
proceedings  on  appeal,  that  being  a  matter  for  the  lower  court;  hold- 
ing that  where  an  erroneous  Judgment  was  corrected  by  a  writ  of 
error  coram  vobis  in  the  lower  court  the  Judgment  sustaining  that 
writ  could  not  be  reviewed  on  writ  of  error;  Slicer  ▼.  Bank  of  Pitts- 
burg, 16  How.  579,  14  L.  1066,  refusing  to  review  an  order  to  enter 
a  Judgment  nunc  pro  tunc;  United  States  v.  Plumer,  3  Cliff.  69, 
F.  C.  16,056,  holding  writ  of  error  will  not  lie  to  review  criminal 
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proceedingB  in  Gircnit  Court;  Chapman  v.  Barney,  129  U.  S.  681, 
82  L.  801,  9  S.  Ct  427,  nor  to  an  amendment  substituting  a  new 
sole  plaintiff  for  sole  original  plaintiff;  Stevens'  Admr.  y.  Nichols, 
157  U.  S.  871,  39  L.  737,  15  S.  Ct  641,  nor  to  an  order  denying  leave 
to  amend  a  petition  for  removal;  The  Elmira,  16  Fed.  139,  nor  to 
an  order  denying  a  motion  to  stay  execution  not  being  a  final  order 
in  suit;  note  to  Jared  v.  Goodtitle,  1  Blackf.  31,  on  review  of  amend- 
ment of  declaration  in  ejectment;  Brush  v.  Carter,  32  N.  J.  L.  559; 
motion  on  the  trial  for  leave  to  amend  and  plead  Justification,  is  in 
discretion  of  court  and  cannot  be  reviewed  on  error;  Austin  v.  Clapp, 
5  Tez.  133,  holding  order  allowing  clerk  to  amend  by  changing  date 
of  writ,  and  of  filing  petition  in  action  for  negligence,  discretionary 
and  not  reviewable  by  error;  Fowler  ▼.  Colton,  1  Finn.  337,  holding 
refusal  to  defendant  of  leave  to  amend  notice  of  special  matter  in 
action  of  slander,  not  reviewable. 

Distinguished  in  Avery  v.  Bowman,  39  N.  H.  395,  holding  that  a 
refusal  of  an  amendment  for  supposed  lack  of  power  may  be  cor- 
rected on  writ  of  error;  Welch  v.  County  Court,  29  W.  Va.  68,  1 
8.  B.  340,  in  general  discussion,  citing  many  authorities,  holding 
that  ruling  must  be  confined  to  cases  which  are  purely  matters  of 
discretion  or  such  as  in  their  result  cannot  do  injury. 

Miscellaneous. —  Referred  to  in  Walden  v.  Bodley,  9  How.  36,  38, 
13  L.  86,  37,  being  a  further  chapter  in  litigation  of  same  case. 

9  Wheat  579-581,  6  L.  165,  UNITED  STATES  v.  PEREZ. 

Trial  —  Criminal  law. —  Discharge  of  Jury  from  giving  any  ver- 
dict in  capital  case,  where  necessary  to  effect  the  ends  of  Justice, 
Is  in  discretion  of  trial  Judge;  consent  of  prisoner  Is  not  re- 
quired, and  he  may  be  again  put  on  his  defense,  p.  580. 

This  case  has  become  a  leading  authority  upon  the  foregoing 
proposition,  and  its  citations  consequently  collect  a  large  number  of 
similar  cases,  as  follows:  Ex  parte  Lange,  18  Wall.  201,  21  L.  887, 
per  Clifford,  J.,  holding  that  the  rule  of  "  twice  in  Jeopardy  "  did 
not  apply  to  a  mistrial;  Coleman  v.  Tennessee,  97  U.  S.  520,  521,  24 
L.  1123,  1124,  holding  a  prisoner  could  be  retried,  if  after  verdict 
the  Judgment  was  arrested  or  new  trial  granted  at  request  of  ac- 
cused; Simmons  v.  United  States,  142  U.  S.  154,  35  L.  971,  12  S. 
Ct.  172,  where  Judge  dismissed  the  Jury  on  account  of  reported  bias; 
Logan  V.  United  States,  144  U.  S.  298,  36  L.  441,  12  S.  Ct  628,  where 
a  Jury  after  forty  hours  announced  they  could  not  agree,  they  were 
held  properly  discharged  by  the  Judge  and  defendant  retried; 
Thompson  v.  United  States,  155  U.  S.  274,  39  L.  149,  15  S.  Ct  74, 
where  during  the  trial  it  was  shown  that  one  of  the  Jury  was  dis- 
quiUlfled,  because  a  member  of  the  grand  Jury  which  found  the  in- 
dictment; United  States  v.  Keen,  1  McLean,  434,  F.  C.  15,510, 
applying  rule  to  a  trial  for  stealing  a  letter  from  the  mails;  United 
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States  y.  Shoemaker,  2  McLean,  115,  F.  G.  16,279,  holding  In  a 
criminal  case,  the  prosecution  cannot  after  the  Jury  is  Impaneled 
enter  a  nolle  prosequi,  if  the  prosecution  is  abandoned  it  is  equiva* 
lent  to  an  acquittal;  United  States  v.  Watson,  3  Ben.  3,  F.  C.  16,651, 
holding  that  Illness  of  prosecuting  attorney  after  the  Jury  was 
impaneled  was  not  sufficient  ground  for  discharging  the  Jury  against 
will  of  defendant,  and  that  such  discharge  was  equivalent  to  ac- 
quittal; United  States  v.  Morris,  1  Curt  36,  F.  O.  15,815,  applying 
rule  in  case  of  misdemeanor  where  bias  was  shown  in  one  of  the 
Jurors;  Holmes  v.  Oregon  &  Cal.  R.  R.  Co.,  7  Sawy.  394,  9  Fed.  239, 
arguendo,  as  to  effect  of  exercise  of  discretionary  power  by  court, 
that  when  determining  the  truth  of  allegations  of  Jurisdictional 
facts  its  adjudication  was  conclusive;  Kelly  v.  United  States,  27 
Fed.  617,  618.  where  Jury  in  criminal  case  disagreed  and  were  dis- 
charged. 

State  court  citing  cases  have  relied  upon  the  foregoing  syllabus,  as 
follows:  Atkins  y.  State,  16  Ark.  577,  578,  as  to  power  to  discharge 
Jury  on  a  member  becoming  disabled  by  sickness,  collecting  author- 
ities; People  V.  Shotwell,  27  Cal.  399,  where  the  Judge  ordered  dis- 
charge of  Jury  by  sheriff  if  they  failed  to  agree  by  a  certain  hour, 
held  prisoner  could  be  retried;  People  v.  Smalling,  94  Cal.  116,  29 
Pac.  422,  holding,  in  case  of  murder,  discharge  of  Jury  for  failing  to 
agree  no  bar  to  retrial;  State  v.  Lee,  65  Conn.  274,  48  Am.  St  Rep. 
206,  30  Atl.  1111,  27  L.  R.  A.  499,  holding  that  by  State  law  there 
could  be  an  appeal  by  the  State  in  nature  of  motion  for  new  trial, 
after  verdict  of  acquittal;  In  re  Allison,  13  Colo.  532,  16  Am.  St  Rep. 
229,  22  Pac.  822,  10  L.  R.  A.  793,  except  in  case  of  gross  abuse 
of  court's  discretion,  the  objection  of  twice  in  Jeopardy  is  not  ground 
for  reversal  on  error  or  discharge  on  habeas  corpus;  Ellis  y.  State, 
25  Fla.  706,  6  So.  769,  holding  Jury  may  be  discharged  on  account  of 
sudden  sickness  of  Juror,  illness  of  prisoner  or  other  urgent  cause, 
and  prisoner  retried;  Tervin  v.  State,  37  Fla.  402,  20  So.  553,  to  same 
effect;  Ochs  v.  People,  124  111.  410,  16  N.  E.  665,  holding  that  reasons 
for  discharge  of  Jury  include  outside  influence  and  return  of  a  Juror 
under  suspicious  circumstances;  note  to  Wyatt  v.  State,  1  Blackf. 
257,  on  what  prisoner  must  show  to  have  verdict  set  aside;  State  v. 
Walker,  26  Ind.  353,  where  Jury  was  out  nineteen  hours  and  failed 
to  agree,  held  their  discharge  was  proper;  State  v.  Nelson,  26  Ind. 
369,  where  Jury  deliberated  three  days  and  failed  to  agree  in  case  of 
grand  larceny,  their  discharge  held  proper;  Shular  v.  State,  105  Ind. 
300,  55  Am.  Rep.  217,  4  N.  B.  876,  arguendo,  when  an  accused  takes' 
a  new  trial  under  a  statute  he  waives  privilege  of  pleading  twice  in 
Jeopardy,  applied  to  waiver  by  accused  of  his  right  to  object  whcir 
jury  sent  at  his  request  to  view  premises  where  homicide  committed  r 
State  V.  Leach,  120  Ind.  125,  22  N.  B.  112,  In  a  trial  before  Justice 
of  peace  for  misdemeanor,  held  Jury  were  properly  discharged  after 
three  hours'  deliberation;  State  y.  Calendine,  8  Iowa,  294,  construing- 


United  States  v.  Perez.  9  Wheat.  579-581 

"urgent  circumstances/'  which  anthorlze  discharge  of  Jury;  State 
▼.  White,  19  Kan.  448.  27  Am.  Rep.  139,  where  Jury  In  trial  for 
bigamy  were  out  fourteen  hours,  held  properly  discharged,  and 
prisoner's  absence  at  discharge  irregular,  but  immaterial;  O* Brian 
▼.  Commonwealth,  6  Bush,  568,  where  Juror  properly  discharged  as 
baring  been  member  of  grand  Jury  finding  the  indictment,  held 
the  court  could  not  summon  another  Juror  and  proceed  with  trial; 
State  Y.  Ferguson,  8  Rob.  (La.)  616,  where  Jury  dismissed  for  fail* 
are  to  agree;  State  v.  Gostello,  11  La.  Ann.  285,  explaining  what 
necessity  will  authorisse  discharge  of  Jury,  where  Jury,  in  murder 
case,  after  being  impanelled,  but  before  indictment  read,  were 
allowed  to  separate,  held  their  discharge  proper;  State  y.  Blackman, 
85  La.  Ann.  484,  where,  in  case  of  shooting,  with  intent  to  murder, 
jury  were  discharged  after  being  out  two  or  three  hours,  held  no 
abuse  of  discretion;  State  v.  Nash,  46  La.  Ann.  203,  14  So.  610, 
where,  after  being  sworn,  but  before  any  testimony  offered,  a  Juror 
was  removed  from  panel  on  murder  trial,  it  being  shown  that  he 
had  conscientious  objections  to  capital  punishment,  held  prisoner 
not  in  Jeopardy;  Hoffman  y.  State,  20  Md.  434 r  Anderson  y.  State,  86 
Md.  481,  38  Atl.  938,  holding  no  man  is  in  Jeopardy  till  a  verdict  is 
rendered;  Commonwealth  v.  Roby,  12  Pick.  503,  discussing  cases  in 
which  plea  of  twice  in  Jeopardy  could  not  be  made;  Commonwealth 
Y.  Townsend,  5  Allen,  218,  holding  that  the  time  for  exercise  of  the 
power  of  discharge  lay  in  court's  discretion,  and  suggesting  proper 
course;  Commonwealth  v.  Sholes,  13  Allen,  556,  holding  that  a 
motion  by  defendant  to  quash  the  indictment,  made  after  Jury 
impanelled,  all' parties  consenting,  did  not  entitle  him,  on  his  beind; 
oyerroled,  to  plead  twice  in  Jeopardy  on  a  new  impanelling  of  the 
same  or  another  Jury;  Commonwealth  v.  McCormick,  130  Mass.  62, 
89  Am.  Rep.  424,  where,  after  trial  begun,  court  properly  discharged 
Jury  on  finding  a  Juror  was  surety  on  a  recognizance  of  one  of 
defendants  before  trial;  Commonwealth  v.  Cody,  165  Mass.  136,  42 
N.  B.  576,  where  Jury  discharged  for  failure  to  agree;  People  v. 
Pline,  61  Mich.  250,  28  N.  W.  84,  where  Jury  discharged  in  Justice's 
Court,  after  being  out  only  fifteen  minutes. 

Elsewhere  in  the  State  courts  are  the  following  citing  and  apply- 
ing cases:  Hare  v.  State,  4  How.  (Miss.)  200,  holding  a  plea  of 
former  trial  must  allege  either  acquittal  or  conviction;  Price  y. 
State,  36  Miss.  544,  72  Am.  Dec.  200,  mentioning  that  the  rule  was 
Dot  accepted  in  Pennsylvania,  Virginia,  North  Carolina  and  Ten- 
nessee, but  was  in  that  State;  State  v.  Ulrlch,  110  Mo.  358,  359,  360, 
19  8.  W.  658,  659.  holding  that  sickness  of  the  Judge  was  proper 
ground  for  discharge  of  Jury  and  defendant  could  be  retried;  State 
▼.  Shuchardt,  18  Neb.  456,  457,  25  N.  W.  723,  holding,  where  case 
submitted  to  Jury  at  7  p.  m.,  and  at  6  a.  m.,  next  morning,  they 
reported  inability  to  agree,  their  discharge  was  unauthorized  and 
prisoner  entitled  to  release;  Davis  v.  State,  51  Neb.  345,  70  N.  W, 
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999,  denying  plea  of  former  Jeopardy,  where  jury  at  first  trial  were 
dismissed  because  a  Juror  became  insane;  Ex  parte  Maxwell,  11 
Nev.  434,  in  general  discussion  of  question,  when  Jeopardy  attaches, 
collecting  cases  of  rulings  in  various  States  and  noting  the  pre- 
vailing rule;  State  v.  Pritchard,  16  Nev.  112,  holding  the  discharge  of 
an  Incompetent  juror  after  jury  la  sworn,  and  before  any  evidence 
given,  does  not  necessitate  discharge  of  entire  jury  nor  entitle 
prisoner  to  plead  twice  in  Jeopardy;  State  v.  Hall,  9  N.  J.  li.  259, 
where,  after  case  submitted  to  Jury,  one  member  went  away,  their 
discharge  by  judge  held  good;  People  v.  Green,  13  Wend.  57,  where 
Jury  discharged  after  only  thirty  minutes'  consultation,  held  judge's 
decision  could  not  be  reviewed;  State  v.  Washington,  90  N.  O.  666, 
holding  it  was  the  duty  of  a  Judge  to  withdraw  a  Juror  in  order  to 
guard  against  fraudulent  practices,  in  such  case  there  is  no  Jeopardy; 
Poage  V.  State,  3  Ohio  St  239,  holding  that  on  discharge  of  Jury  in 
criminal  case  without  consent  of  prisoner  and  without  lawful  cause, 
prisoner  cannot  be  retiied  for  same  offense;  Mitchell  v.  State,  42 
Ohio  St  394,  collecting  and  discussing  authorities  defining  reasons 
which  authorize  discUarge  of  jury;  State  v.  Shaffer,  23  Or.  557,  32 
Pac.  546,  holding,  that  under  law  of  Oregon,  prisoner's  consent  not 
necessary  when  jury  discharged  for  Just  cause;  State  ▼.  McKee,  1 
Bail.  L.  653,  21  Am.  Dec.  501,  holding  that  after  Jury  were  charged 
they  could  be  discharged  for  four  reasons  only,  viz.,  consent  of 
prisoner,  illness  of  juryman,  prisoner  or  court,  absence  of  Juryman, 
impossibility  of  agreeing;  State  v.  Waterhouse,  Mart.  &  Y.  280,  281, 
holding  that  improper  exercise  of  discretion  of  judge  in  discharging 
Jury  would  be  an  acquittal;  Mahala  v.  State,  10  Yerg.  536,  31  Am. 
Dec.  593,  holding  that  discharge  of  Jury  early  in  the  morning,  when 
charged  the  previous  evening,  and  when  the  court  continued  In 
session  till  the  following  day,  was  not  a  necessary  discharge; 
Swindel  v.  State,  32  Tex.  104,  holding  the  entry  of  a  nolle  prosequi 
before  verdict  no  bar  to  second  prosecution;  Moseley  v.  State,  33 
Tex.  671,  holding  retrial  of  prisoner  on  capital  charge,  after  dis- 
charge of  jury  for  failure  to  agree,  not  inhibited  by  provision  in 
United  States  Constitution;  Simco  v.  State,  9  Tex.  App.  346,  holding 
a  defendant  convicted  under  an  illegal  indictment  could  be  again 
prosecuted  for  same  offense;  Powell  v.  State,  17  Tex,  App.  351, 
holding  that  discharge  of  a  Jury  for  other  reasons  than  prescribed 
by  the  code  entitled  the  prisoner  to  plead  twice  In  jeopardy;  People 
V.  Kerm,  8  Utah,  271,  30  Pac.  989,  holding  defendant  consenting  to 
discharge  of  jury,  cannot  plead  once  in  jeopardy;  Fells'  Case,  9 
Ijeigh,  616,  holding  court  has  power  to  discharge  Jury  In  any  crim- 
inal case  for  good  cause,  rule  applied  where  jury  kept  together  for 
nine  days;  Gruber  v.'  State,  3  W.  Va.  702,  holding  that,  when  after 
being  impanelled,  Jury  was  discharged  on  a  question  of  prisoner's 
sanity  being  raised,  he  could  not  be  tried  for  same  offense  before 
another  Jury;  State  v.  Davis,  31  W.  Va.  393,  7  S.  B.  26,  holding  that 
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a  Jnror  might  be  discharged  during  course  of  trial  and  a  new  Juror 
substituted  and  the  trial  proceeded  with  de  novo,  collecting 
authorities. 

See  notes  to  1  Am.  Dec.  177,  on  discharge  of  Jury  without  verdict; 
to  12  Am.  Dec.  547,  on  inability  of  Jury  to  agree  as  Justification  for 
discharge;  to  21  Am.  Dec.  505,  on  when  Jeopardy  attaches;  to  1  Am. 
St  Rep.  522,  on  discharge  of  Juries  in  criminal  cases.  Cited  also  In 
Bx  parte  Lange,  18  Wall.  175,  21  L.  878,  as  Illustrating  a  class  of 
cases  which  did  not  offend  against  the  rule  of  twice  in  Jeopardy; 
Atkins  V.  State,  16  Ark.  575,  to  show  practice  as  to  raising  question 
of  right  to  discharge  of  accused  by  motion  on  arrest  of  Judgment; 
State  V.  Burke,  54  N.  H.  95,  as  to  suflSclency  of  indictment  for 
murder  in  describing  the  method  and  instrument  of  the  crime;  State 
V.  M'Lemore,  2  Hill  L.  682,  holding  seventh  amendment  of  Federal 
Constitution  applicable  only  to  Federal  courts;  State  v.  Waterhouse, 
Mart  &,  Y.  283,  in  separate  opinion,  holding  that  the  weight  of 
authority  was  that  a  mistrial  ordered  by  the  court  against  the 
prisoner's  authority,  discharged  the  prisoner,  but  that  the  principal 
case  was  binding  as  an  authoritative  construction  of  the  constitu- 
tional provision;  Mahala  v.  State,  10  Yerg.  539,  31  Am.  Dec.  595, 
explaining  and  reconciling  principal  case. 

Distinguished  in  United  States  v.  Glbert,  2  Sumn.  56,  F.  C.  15,204, 
as  JFrhoUy  Inapplicable  to  a  case  ^where  a  verdict  had  been  rendered 
upon  a  sufficient  indictment;  Ned,  a  Slave,  v.  State,  7  Port.  209, 
holding  discharge  of  Jury  for  inability  to  agree  irregular,  and 
equivalent  to  acquittal;  Hawes  v.  State,  88  Ala.  61,  7  So.  310,  as 
being  the  rule  in  United  States  courts  and  in  some  States,  but  not  in 
Alabama,  and  holding  that  action  of  court  in  discharging  Jury  was 
always  open  to  review  on  appeal  or  writ  of  error.  Dissented  from 
in  State  v.  Ephraim,  2  Dev.  &  B.  170,  holding  that  in  case  of  felony 
a  Jury  could  not  be  discharged  without  prisoner's  consent,  and  not 
then  but  for  evident  urgent  overruling  necessity  which  must  appear 
on  the  record;  Powell  v.  State,  17  Tex.  App.  362,  365,  366,  in  general 
discussion  on  petition  for  rehearing  as  supporting  the  rule  that 
Jeopardy  does  not  attach  until  verdict  and  that  the  discretion  of 
the  court  in  dismissing  a  Jury  is  subject  to  review. 

Trial  —  Criminal  law.— Where  Jury  is  discharged  for  failure  to 
agree,  prisoner  may  be  again  tried,  p.  580. 

Cited  as  instance  where  Jury  failed  to  agree,  in  People  ▼.  Sheldon, 
156  N.  Y.  277,  66  Am.  St  Rep.  568,  50  N.  B.  843,  41  L.  R.  A.  647,  re- 
viewing authorities  and  granting  new  trial  where  trial  Judge  had 
coerced  Jury  into  a  verdict 

Miscellaneous.—  Cited  erroneously,  Ruffner  v.  Hill,  31  W.  Ya.  436^ 
7  &  HL  18,  case  intended  is  6  Wheat  680. 
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9  Wheat.  581^08,  6  L.  166,  RENNER  v.  BANK  OF  COLUMBIA. 

Indorser  of  notey  payable  at  bank,  is  bound  by  bank's  usage  to 
give  four  instead  of  three  days  of  grace,  p.  584. 

Cited  and  relied  upon  in  Merchants'  Bank  y.  Central  Bank,  1  Ga. 
434,  holding  parties  dealing  with  Central  Bank,  bound  by  its  charter 
exemption  from  liability  to  give  demand  and  notice. 

BillB  and  notes.— To  charge  an  indorser,  demand  of  payment 
must  be  made  on  the  maker  on  the  third  day  after  that  limited 
on  the  note;  this  is  the  general  rule,  and  of  it  courts  will  take 
Judicial  notice,  pp.  584,  585. 

Cited  in  McGruder  v.  Bank  of  Washington,  9  Wheat.  599,  6  L. 
170,  presumably  to  same  point;  Wood  v.  Corl,  4  Met.  205,  holding 
that  proof  of  a  special  custom  of  no  grace  lies  on  the  party  making 
the  plea;  Stuckert  v.  Anderson,  3  Whart  120,  holding  that  a  notice 
sent  through  the  post-office  to  the  maker  did  not  make  an  indorser 
liable;  Apperson  y.  Bynum,  5  Cold.  348,  holding  that  when  exact 
presentation  and  demand,  according  to  the  terms  of  the  note,  be- 
come impossible  or  impracticable,  but  presentment  and  demand 
were  subsequently  made^  the  liability  of  indorser  continues  as  if 
presentment  had  been  made;  Lumber  Co.  y.  Bank,  86  Tex.  300,  24 
S.  W.  260,  as  settled  law  and  collecting  authorities;  Jackson  y. 
Henderson,  3  Leigh,  213,  holding  that  If  the  declaration  counted 
on  the  general  law  merchant,  proof  of  presentation  on  the  fourth 
day  of  grace  did  not  support  the  issue;  Catlin  y.  Jones,  1  Pinn.  132, 
and  Corwith  y.  Morrison,  1  Pinn.  490,  holding  that  a  plaintiff  must 
ayer  due  presentation  and  refusal  to  pay  and  notice  to  indorser. 

Contracts.— At  common  law  a  party  to  a  contract  has  until  the 
last  hour  of  the  last  day  limited  by  the  agreement  to  perform  his 
engagement,  p.  585. 

Contracts  —  Bills  and  notes.— Time  for  payment  of  contract  Is 
to  be  ascertained  either  from  the  contract  alone  or  from  it  taken 
in  connection  with  some  known  custom  which  the  parties  are  pre- 
sumed to  haye  consented  should  be  made  part  of  the  contract,  p.  586. 

Cited  and  principle  affirmed  and  followed  In  Mills  y.  Bank  of 
United  States,  11  Wheat.  438,  6  L.  514,  holding  that  when  a  note 
is  payable  at  a  bank  whose  rule  is  to  demand  payment  and  give 
notice  on  fourth  grace  day,  the  parties  are  bound  with  or  without 
personal  knowledge  of  rule;  Bank  of  Washington  y.  Triplett,  1  Pet 
32,  7  L.  41,  holding  the  usage  of  the  place  where  a  bill  is  drawn  or 
where  payment  is  demanded,  regulates  the  number  of  grace  days; 
Sampson  y.  Gazzam,  6  Port  135,  30  Am.  Dec.  583,  holding,  when 
the  law  raises  the  presumption  of  the  existence  of  a  fact  the  pre- 
sumption is  itself  proof  of  the  fact;  Kilgore  y.  Bulkley,  14  Conn. 
388,  holding  a  certificate  of  deposit  in  New  York  was  goyerned  by 
local  custom,  and  when  by  its  terms  it  fell  due  on  a  Sunday  it  was 
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payable  on  the  previous  day;  Georgia  Nat.  Bank  t.  Henderson,  46 
Ga.  505,  dissenting  opinioi.,  majority  holding  that  when  a  bank 
treated  a  bill  of  exchange  as  a  bank  check  not  entitled  to  days  of 
grace,  it  was  liable  in  damages  for  failing  to  present  and  give 
notice  of  dishonor;  note  to  State  t.  Bradley,  1  Blackf.  83,  as  to 
custom  of  presentation  on  fourth  day  after  due  date;  Leach  v.  Per- 
kins, 17  Me  464.  35  Am.  Dec.  269,  holding  that  usage  might  be 
admitted  to  explain  intention  of  parties  in  contracting,  but  not  to 
establish  the  rights  under  the  contract,  applied  to  an  action  by 
materialmen  against  one  of  several  owners  of  a  vessel;  Marine 
Bank  v.  Smith,  18  Me.  102,  arguendo,  as  to  rules  founded  on  usage 
and  as  to  sufficiency  of  notice  given  by  a  bank  when  the  note 
remained  in  the  bank;  Bank  of  Columbia  v.  Magruder,  6  Harr.  &  J. 
180,  14  Am.  Dec.  274,  holding  that  the  special  custom  of  banks  in 
Columbia,  being  well  known  to  defendant  at  the  time  of  his  in- 
dorsement, he  must  be  supposed  to  have  assented  to  it;  Bank  v. 
Plnkers,  83  N.  C.  379,  holding  that  testimony  might  be  admitted  to 
prove  a  general  custom  by  a  bank  to  receive  papers  for  discount 
without  any  puri>os3  or  practice  on  its  part  to  present  them  for 
payment  See  note  to  50  Am.  Dec.  97,  on  bank  usage  as  to  demand 
of  payment 

Dissented  from  in  Dabney  v.  Campbell,  9  Humph.  682,  683,  681, 
€85^  holding  customers  of  a  bank  not  bound  by  its  special  custom 
of  treating  one  particular  day  as  a  holiday,  in  absence  of  knowledge. 

BillB  and  notes.— Three  grace  days  are  allowed  by  custom  only 
and  interest  is  taken  for  that  time,  and  all  dealers  in  such  paper 
are  understood  to  be  governed  by  it;  at  law  the  note  is  payable 
when  due,  p.  586. 

Cited  to  this  point  In  Fowler  v.  Brantly,  14  Pet  320,  10  L.  475, 
where  a  note  was  negotiated  after  being  refused  discount  at  a 
bank;  Weems  v.  Yentress,  14  La.  Ann.  267,  holding  that  when  a 
note  bears  interest  from  maturity  the  Interest  runs  from  the  due 
date  without  allowing  for  the  grace  days;  Crump  v.  Nicholas,  5 
Leigh,  257,  following  Virginia  custom  as  to  discounting  notes. 

Oommon  law  is  made  up  of  general  rules  originating  in  customs 
observed  from  time  Immemorial  and  is  liable  to  variation  by  proof 
of  special  or  local  customs,  pp.  585,  586. 

Cited  and  rule  applied  in  Strother  v.  Lucas,  12  Pet  436,  9  L. 
1147,  to  construction  of  terms  used  in  treaty  ceding  Missouri  to  the 
United  States,  as  affecting  land  held  under  former  grants  and 
laws;  Sampson  v.  Gazzam,  6  Port  134,  30  Am.  Dec.  582,  holding 
custom  of  Alabama  merchants  admissible  to  prove  intention  of 
parties  to  a  contract;  Bo  wen  v.  Blount,  48  Ala.  674,  construing  a 
conveyance  to  a  married  woman,  with  reference  to  State  law,  mak- 
ing the  estate  a  separate  estate  of  che  wife. 
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Svidenoe.— Parol,  Is  not  admissible  to  contradict  or  yary  the 
legal  import  of  a  written  agreement,  and  evidence  of  usage  Is  ad- 
mitted not  to  vary  the  meaning  but  to  ascertain  the  understanding 
of  parties  as  to  their  contracts,  pp.  587,  588. 

This  holding  has  been  widely  affirmed  and  indorsed  by  the  citing 
cases,  as  follows:   Bank  of  U.  S.  v,  Dunn,  6  Pet  57,  8  L.  319,  col- 
lecting authorities,  and  holding  that  liability  of  an  indorser  could 
not  be  varied  by  secret  understandings;  Dickens  v.  Beal,  10  Pet 
581,  9  L.  541,  to  the  inquiry,  what  would  be  reasonable  diligence  in 
giving  notice  of  dishonor  of  a  bill  of  exchange  as  depending  on 
local  usage;  Strother  v.  Lucas,  12  Pet.  437,  9  L.  1147,  with  refer- 
erce  to  Spanish  titles  in  Missouri;  Phillips  v.  Preston,  5  How.  291, 
12  L.  158,  holding  that  a  collateral  agreement  by  parol  may  be 
proved  by  parol;  Bliven  v.  New  England  Screw  Co.,  23  How.  432, 
16  L.  513,  holding  parol  evidence  admissible  as  to  usage  in  filling 
customers*  orders  in  turn,  and  in  proportion;  Martin  v.  Cole,  104 
U.  S.  38,  26  L.  650,  reprinted,  39  Am.  Rep.  118,  as  an  unquestioned 
authority  for  the  rule  as  to  the  nonadmissiblllty  of  parol  evidence, 
and  refusing  to  admit  it  to  prove  that  an  indorsement  in  blank 
was  without  recourse;  Burke  v.  Dulaney,  153  U.  S.  232,  38  L.  700, 
14  S.  Ct  817,  admitting  parol  evidence  to  show  collateral  agree- 
ment delaying  operation  of  a  note  pending   examination   of  the 
property  for  which  it  was  given;  Bank  of  Alexandria  v.  Deneale, 
2  Or.  C.  O.  496,  F.  0.  846,  to  prove  usage  of  banks  with  which  a 
defendant  was  cognizant  as  showing  the  intention  of  the  parties; 
S.  C,  p.  497,  F.  O.  846,  defining  the  limits  within  which  parol  evi- 
dence was  admissible;  Citizens'  Bank  v.  Nantucket  Steamboat  Co.,  2 
Story,  45,   F.   C.  2,730,   holding  that   what  were  properly  to  be 
deemed  contracts  on  account  of  owners  of  a  ship  and  what  merely 
personal  contract  by  master,  was  a  matter  to  be  proved  dehors 
the  contract;  Marye  v.   Strouse,  6  Sawy.  209,  5  Fed.  488,   as  to 
custom   of  stock   brokers   in   charging   for   telegrams;    Chubb   ▼• 
Bushels  of  Oats,  5  Fed.  Cas.  664,  admitting  evidence  to  prove  gen- 
eral custom  of  stowing  goods  for  water  carriage;  Gorrell  v.  Home 
L.  Ins.  Co.,  63  Fed.  377,  24  U.  S.  App.  188,  holding  parol  evidence 
not  admissible  to  show  that  a  note,  absolute  In  terms,  was  payable 
out  of  a  particular  fund 

The  State  court  cases  which  cite  and  follow  this  principle  are: 
Price  V.  White,  9  Ala.  566,  as  to  alleged  custom  to  pay  clerks' 
travelling  expenses  to  place  of  business,  held  parol  evidence  in- 
competent; Barlow  v.  Lambert,  28  Ala.  709,  65  Am.  Dec.  378,  hold- 
ing that  custom  cannot  overturn  the  positive  requirements  of  the 
law  or  the  express  contracts  of  the  parties,  whether  written  or 
verbal;  McClure  v.  Cox,  32  Ala.  622,  70  Am.  Dec.  553,  admitting 
parol  testimony  to  show  custom  of  carrying  cotton  in  tow  on  cer- 
tain parts  of  the  Alabama  river;  Herbert  v.  Easton,  43  Ala.  553, 
In  estimating  amount  payable  under  a  contract  which  might  have 
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been  discharged  in  Confederate  notes;  Casteel  v.  Walker,  40  Ark. 
120,  48  Am.  Bep.  6,  holding  that  the  construction  of  the  maker's 
obligations  for  interest  on  a  note  after  maturity  was  matter  of 
law  for  the  court,  and  parol  evidence  of  intention  not  admissible; 
Kilgore  v.  Buckley,  14  Oonn.  392,  admitting  parol,  to  prove  that 
by  special'  custom  in  New  York  ceitificates  of  deposit  falling  due 
on  a  Sunday  were  payable  on  previous  day;  Bogers  v.  Atkinson,  1 
6a.  20,  the  court  there  refusing  to  admit  conversations  or  stipu- 
lations anterior  to  a  written  agreement,  but  allowing  parol  evidence 
of  subsequent  circumstances  in  certain  events  to  prove  in  fact 
another  contract;  Battur-?  v.  Sellers,  6  Harr.  &  J.  251,  refusing  to 
admit  a  bill  of  parcels  to  prove  contents  of  a  contract  to  deliver  a 
specific  article;  Lyon  v.  George,  44  Md.  301,  holding,  where  no 
written  contract  for  services,  evidence  may  be  given  of  uniform 
usage  in  regard  to  such  services,  applied  to  rate  of  commissions 
on  sales  by  agent;  Taunton  Bank  v.  Blchardson,  5  Pick.  447,  hold- 
ing parol  evidence  was  admissible  to  prove  waiver  of  notice,  col- 
lecting authorities;  Farwell  v.  St.  Paul  Trust  Co.,  4.5  Minn.  498, 
22  Am.  St.  Bep.  745,  48  N.  W.  327,  refusing  to  allow  evidence  of 
parol  agreement  by  indorser  waiving  presentment  and  notice: 
Famsworth  v.  Chase,  19  N.  H.  542,  51  Am.  Dec.  209,  allowing  parol, 
to  prove  usage  of  purchases  not  for  cash  by  dry-goods'  jobbers  in 
Boston,  where  bills  not  marked;  Hayes  v.  Waldron,  44  N.  H.  587, 
84  Am.  Dec.  110,  as  illuBtration  of  case  of  admission  of  testimony 
to  prove  customs  and  usages  of  trade,  applied  to  use  of  a  stream 
into  which  manufacturer's  waste  was  discharged;  Babcock  v.  May, 

4  Ohio.  347,  admitting  parol  evidence  to  prove  custom  of  navi- 
gating Lake  Erie  in  construction  of  bill  of  lading.  Cited  also  in 
Stubbs  V.  Goodall,  4  Ga.  Ill,  contrasting  doctrines  of  Greenleaf 
and  Story  on  this  point. 

Distinguished  in  Bank  of  Alexandria  v.  Deneale,  2  Cr.  C.  C.  494, 
F.  O.  846,  holding  parol,  not  admissible  to  show  that  an  indorser 
agreed  to  be  absolutely  bound  to  pay  In  any  event;  Mead  v.  Steger, 

5  Port  504,  showing  exceptions  to  general  rule,  e.  g.,  to  prove 
true  consideration  for  deed,  or  fraudulent  omission  to  state  con* 
tract  truly,—  latent  ambiguity,—  no  consideration  stated,—  other  con- 
siderations than  stated;  Bank  of  St.  Marys  v.  Mumford,  6  6a.  77. 
dissenting  opinion,  majority  holding  parol,  admissible  to  prove  that 
one  of  two  Joint  makers  of  a  note  was  only  a  surety,  the  fact  not 
being  apparent  on  face  of  the  note. 

Contracts  —  Evidence.- In  construing  a  contract,  it  is  allowable 
to  look  outside  of  it,  with  reference  to  any  known  usage  or  custom 
to  ascertain  what  was  the  sense  and  understanding  of  the  parties, 
pp.  586-588. 

Cited  and  rule  applied  in  Ogden  v.  Saunders,  12  Wheat.  298,  6  L. 
635,  holding  that  a  bankrupt  law  of  any  State  is  not  a  law  impairing 
the  obligations  of  a  contract;  S.  C,  p.  342,  6  L.  050,  dissenting 
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opinion,  arguendo,  that  when  usage  was  made  part  of  a  contract,  it 
was  so  by  act  of  parties  not  by  interference  of  the  legislature;  The 
Gazelle,  5  Hughes,  395,  11  Fed.  432,  applying  rule  to  evidence 
offered  to  construe  a  cbarterparty;  The  Cyprus,  20  Fed.  145,  in  con- 
struction of  term  "working  days"  in  a  cbarterparty;  State  v. 
Bives,  12  Ark.  726,  arguendo,  holding  that  county  warrants,  made 
legal  tender  to  a  collector  of  county  taxes,  were  legal  tender  by  him 
in  payment  of  county  rcTenue;  Kean  v.  Davis,  20  N.  J.  L.  430,  ar- 
guendo, to  show  that  extrinsic  evidence  of  custom  might  be  ad- 
mitted to  prove  that  signature  of  a  cashier  bound  the'  bank; 
Towner  v.  Lucas,  13  Gratt  712,  holding  where  a  note  was  made 
payable  with  grace,  evidence  of  the  established  and  known  usage 
of  bank  was  admissible  to  show  when  the  grace  expired;  Wood- 
ward, etc.,  Co.  V.  Foster,  18  Gratt  213,  to  same  purport  and  effect. 

Costom  —  Contracts. —  Usage  or  custom  becomes  part  of,  and  is 
the  law  governing  contracts  entered  into  with  reference  thereto. 
The  general  common  law  may  be  controlled  by  special  custom,  and 
^he  general  commercial  law  by  a  special  local  usage,  with  refer- 
ence to  contracts  made  in  view  of  such  usage,  pp.  588-591. 

Cited  and  principle  followed  in  United  States  v.  Arredondo,  6 
Pet  715,  8  L.  556,  with  reference  to  land  titles,  derived  from  Spain; 
Pillard  V.  Paton,  19  Fed.  625,  holding  that  where  parties  were 
shown  to  have  long  dealt  with  each  other  without  reference  to 
local  custom  of  Memphis  Cotton  Exchange,  that  custom  was 
thereby  negatived;  Bridgeport  Bank  v.  Dyer,  19  Conn.  140,  holding 
that  a  known  custom  of  a  bank  to  send  checks  to  New  York  for 
collection  by  boat  instead  of  by  mail,  was  sufficient  evidence  of 
an  agreement  between  the  bank  and  an  indorser,  to  vraive  the  usual 
law  regarding  transmission  of  checks;  Cadwell  v.  Meek,  17  IlL  229, 
recognizing  the  rule,  but  refusing  to  extend  it  to  an  individual 
course  of  dealing,  which  would  enable  a  fraud  to  1>e  perpetrated; 
Evansville,  etc.,  R.  R.  Co.  v.  Toung,  28  Ind.  518,  defining  conditions 
under  which  a  local  commercial  usage  is  valid  to  control  a  general 
principle  and  render  contracting  parties  subject  to  it;  Patrick  v. 
Beazley,  6  How.  (Miss.)  622,  623,  in  dissenting  opinion,  majority 
holding  an  indorser  not  sufficiently  notified  of  dishonor;  Crosby  v. 
Wyatt,  10  N.  H.  324,  holding  a  well-known  bank  usage  to  receive 
payment  by  installments  at  regular  intervals  is  presumptive  evi- 
dence of  surety's  assent  until  contrary  is  shown;  Sewall  v.  Allen, 
6  Wend.  3G1,  admitting  proof  of  usage  of  senders  of  money  to  com- 
pensate common  carriers  for  taking  bills;  Merchants  &  Manuf.  Ins. 
Co.  V.  Shillito,  15  Ohio  St  566,  86  Am.  Dec.  494,  holding  that 
when  goods  carried  on  deck  were  protected  by  a  marine  insurance 
it  was  on  account  of  a  custom  which  became  part  of  the  contract 

Bills  and  notes  —  Custom. —  Custom  of  banks  in  Columbia, 
Washington  and  Georgetown,  of  demanding  payment  on  the  fourth 


801  Renner  y.  Bank  of  Ck)lumbia.      d  Wheat  581-588 

Instead  of  third  day  after  time  limited,  is  not  unreasonable  or  re- 
pugnant to  any  principles  of  general  policy,  p.  593. 

Cited  and  this  ruling  relied  upon  In  Thornton  t.  Bank  of  Washing- 
ton, 3  Pet  41,  7  L.  595,  holding  that  renewal  of  a  uote  on  the  third 
grace  day  was  not  per  se  usury,  as  each  note  was  considered  a  dlfr* 
tlnct  transaction;  Gookendorfer  v.  Preston,  4  How.  325,  11  L.  995, 
reviewing  decision  holding  that  the  usage  has  since  been  changed 
as  to  notes  deposited  for  collection,  and  that  a  local  usage  may  be 
changed  In  the  same  mode  it  was  established;  Adams  v.  Otterback, 
15  How.  545,  14  L.  808,  holding  that  a  change  in  the  usage  In 
Ck>lumbia,  made  in  1846,  as  to  making  the  demand  on  the  fifth  in- 
stead of  the  fourth  day,  was  not  In  1853,  sufficient  to  establish  a 
usage;  Hill  ▼.  Norvell,  3  McLean,  585,  F.  O.  6,497,  holding  that 
demand  made  on  third  day  was  within  the  present  usage;  Lumber 
Ck>.  ▼.  Bank,  86  Tex.  301,  24  S.  W.  260,  by  way  of  illustration  of  a 
valid  custom  departing  from  common-law  rule,  but  holding  Texas 
rule  was  three  days. 

Appeal  and  error. —  Evidence  of  local  custom  being  admitted  at 
the  trial  without  objection,  although  not  sufficiently  pleaded,  ob' 
jection  cannot  be  taken  on  api>eal;  but  if  the  complaint  states  no 
cause  of  action,  that  is  not  cured  by  verdict  and  none  can  be 
presumed  to  have  been  proved,  pp.  594,  595. 

Cited  in  Townsend  v.  Jemison,  7  How.  721,  12  L.  886,  where 
record  showed  a  demurrer  apparently  not  disposed  of,  the  court 
presumes  it  withdrawn  or  overruled;  Leavitt  v.  Cowles,  2  McLean, 
493,  F.  C.  8,171,  holding  it  was  now  unnecessary  to  insert  special 
count  on  a  lost  note  to  let  in  secondary  evidence;  Neis  v.  Tecum, 
9  Sawy.  27,  16  Fed.  171,  holding  in  action  on  contract  to  sell  and 
deliver  on  demand,  where  no  time  was  stated,  an  averment  of  de^ 
mand  and  readiness  to  pay  without  specifying  time,  is  sufficient 
on  general  demurrer;  note  to  Gay  ▼.  Joplin,  4  MoCrary,  464,  on 
amendments  after  verdict;  Gindrat  v.  Mechanics'  Bank,  7  Ala.  834, 
holding  no  necessity  to  allege  special  usage  of  giving  notice  by 
deposit  in  post-office;  Coles  v.  Kelsey,  2  Tex.  565,  dissenting  opinion, 
majority  holding  bar  of  the  statute  may  be  taken  advantage  of 
by  demnrrer  where  apparent  on  the  petition. 

Cited  also  in  Harrison  v.  Nixon,  9  Pet  513,  514,  537,  9  L.  212, 
213,  221,  dissenting  opinion,  majority  holding  a  bill  claiming  a 
legacy  defective  for  lack  of  averment  as  to  testator's  domicile. 

Pleading  —  BillB  and  notes. —  Where,  by  special  custom,  four 
days  of  grace  are  allowed,  suit  against  indorser  must  aver  the 
custom  and  demand  on  such  day,  p.  596. 

Cited  as  being  a  dictum  in  Jackson  v.  Henderson,  3  lielgh,  210. 

Bridenoe. —  Secondary  evidence  of  contents  of  lost  documents  U 
admissible,  if  the  original  Is  lost  by  accident  and  no  fault  is  Im' 
putable  to  the  party  nor  suspicion  of  fraud,  pp.  596,  597. 
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The  principal  case  has  been  relied  upon  to  this  point  by  the  fol- 
lowing citing  cases:  Burton  y.  Driggs,  20  Wall.  134,  22  L.  802,  ad- 
mitting a  copy  of  depositions,  certified  by  clerk,,  the  original  being 
lost;  McPhaul  v.  Lapsley,  20  WalL  288,  22  L.  348,  refusing  admis- 
sion of  testimony  to  disprove  the  verity  of  photographic  copies,  when 
other  evidence  of  alleged  fraud  and  forgery  was  obtainable;  United 
States  V.  Doebler,  1  Bald.  521,  F.  C.  14,977,  holding  the  degree  of 
diligence  in  procuring  production  of  original  depends  on  nature  of 
transaction,  importance  of  paper,  and  circumstances  of  case; 
Halderman  v.  Halderman,  Hemp.  560,  F.  G.  5,909,  holding  copy  of 
individual  account  of  deceased  partner  not  admissible;  The  Alice, 
12  Fed.  924,  refusing  to  admit  certified  copy  of  a  bill  of  lading 
when  it  was  not  shown  that  original  was  lost;  Bagley  v.  Eaton, 

10  Gal.  148,  holding  that  In  cases  of  voluntary  destruction  the 
motive  was  the  controlling  fact,  and  if  destroyed  under  mistaken 
belief  of  the  effect,  secondary  evidence  was  admissible;  Sellar  v. 
Glelland,  2  Colo.  546,  holding,  when  no  suspicion  attaches  of  fraud- 
ulent destruction,  and  no  doubt  can  arise  as  to  proof  of  contents, 
secondary  evidence  is  admissible;  Sharp  v.  Lockwood,  12  Conn. 
159,  arguendo,  to  show  that  the  court  could  not  admit  secondary 
evidence  without  finding  fact  of  loss;  Witter  v.  Latham,  12  Conn. 
400,  holding  that  the  object  of  the  rule  was  to  guard  against 
fraud;  Vaughn  v.  Blggers,  6  Ga.  197,  admitting  secondary  evidence 
to  prove  an  execution  under  which  land  had  been  sold;  .Joannes  v. 
Bennett,  5  Allen,  173,  81  Am.  Dec.  741,  refusing  secondary  evi- 
dence of  an  alleged  libellous  letter  destroyed  by  tlie  libelled  iMirty 
suing  for  the  libel;  Pipes  v.  Norton.  47  Miss.  81,  in  action  to  recover 
money  paid  on  drafts  or  notes,  holding  they  should  be  produced  or 
their  destruction  or  loss  proved;  Young  v.  Dearborn,  22  N.  H.  378, 
holding  a  person  called  to  prove  what  a  deceased  \^ltness  testified 
on  a  former  trial,  may  state  merely  the  gist  of  the  testimony; 
Broadwell  v.  Stiles,  8  N.  J.  L.  60,  refusing  to  allow  seccmdary  evi- 
dence to  disprove  genuineness  of  signature  by  a  party  who  bad 
voluntarily  erased  it;  Vanauken  v.  Hombeck,  14  N.  J.  L.  182,  25 
Am.  Dec.  511,  holding  that  in  action  on  worn-out  and  destroyed 
note,  destruction  must  be  proved;  Wyckoff  v.  Wyckoff,  16  N.  J. 
Eq.  403,  admitting  oral  evidence  of  contents  of  will,  voluntarily 
destroyed  by  witness,  the  residuary  legatee;  MandevlUe  v.  Reynolds, 
68  N.  Y.  533,  allowing  proof  of  a  Judgment-roll  proved  to  have 
been  lost  or  destroyed;  Hawkins  v.  Stevenson,  Dall.  (Tex.)  559, 
holding  accurate  description  in  the  pleadings  of  a  note  lost  by  at- 
torney after  suit  begun  sufficient. 

Evidence.—  Secondary  evidence  of  lost  document  must  be  the  best 
obtainable,  and  such  as  to  leave  no  reasonable  doubt  of  the  sub- 
stantial parts  of  the  paper,  p.  597. 

Cited  and  rule  affirmed  and  applied,  as  follows:  Gornett  ▼. 
Williams.  20  Wall.  246,  22  L.  257,  admitting  a  copy  of  a  cerUfied 
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copy  of  a  Judgment  on  proof  of  destruction  of  certified  copy,  and 
loes  of  original;  Morebead  t.  United  States,  17  Fed.  Gas.  730,  holding, 
where  the  contents  of  a  lost  document  are  unquestionable,  secondary 
evidence  may  be  admitted;  Harvey  v.  Thorpe,  28  Ala.  262,  65  Am. 
Dec.  346,  contrasting  American  and  English  rule  as  to  degrees  of 
secondary  evidence,  preferring  the  former,  but  holding,  where 
secondary  evidence  is  oftered,  it  may  be  shown  that  better  exists; 
Shorter  v.  Sheppard,  33  Ala.  653,  holding  oral  admissions  by  a 
grantee,  a  fugitive  from  justice,  that  he  had  reconveyed  to  the 
grantor,  under  the  circumstances,  insufficient  to  establish  recon- 
veyance; Jacques  v.  Horton,  76  Ala.  246,  holding,  on  failure  to  prove 
by  a  copy,  contents  of  a  document  may  be  shown  by  competent  parol 
evidence;  Witter  v.  Latham,  12  Conn.  399,  admitting  parol  evidence 
to  prove  discharge  in  insolvency,  the  original  certificate  being  lost; 
Vaughn  v.  Biggers,  6  Ga.  199,  collecting  cases  and  holding  that  in 
the  absence  of  better  evidence  it  was  proper  to  admit  evidence  of 
presumption  in  case  of  a  lost  execution  on  which  a  sale  had  been 
had;  Mandevllle  v.  Beynolds,  68  N.  Y.  533,  sustaining  proof  of  a 
lost  judgment-roll  by  entries  in  the  clerk's  judgment-book  and  docket 
of  judgments;  Hobbs  v.  Beard,  43  S.  C.  379,  21  S.  E.  309,  where 
contents  of  a  lost  deed,  proved  by  declaration  of  grantee  in  a  letter 
written  while  in  possession  of  the  premises,  oral  declarations  of  the 
grantor  and  evidence  of  the  deed  having  been  recorded;  Tisdale  v. 
Tisdale,  2  Sneed.  607,  64  Am.  Dec.  782,  admitting  secondary  evi- 
dence to  prove  contents  of  a  paper  constituting  a  declaration  of 
trust  by  one  heir  for  himself  and  coheirs. 

Pleading  —  Trial.—  Declaration  on  a  lost  note  does  not  require  a 
special  count  to  Justify  the  admission  of  secondary  evidence,  par- 
ticularly  when  the  note  is  lost  after  declaration  filed,  pp.  597,  598. 

Cited,  applying  rule,  in  ViUiere  v.  Armstrong,  4  Mart  (N.  S.)  22, 
to  parol  evidence  offered  to  prove  a  bond  lost  after  notice  filed; 
Vanauken  v.  Hombeck,  14  N.  J.  L.  181,  25  Am.  Dec.  510,  holding 
no  special  count  necessary  in  declaring  on  a  lost  or  destroyed  note; 
Sargent  v.  Ballroad  Co.,  32  Ohio  St  455,  holding,  in  action  on  de- 
stroyed note,  the  destruction  need  not  be  averred  in  the  petition. 

Miscellaneous.— Cited  in  Harris  v.  Robinson,  4  How.  349,  11  L. 
1006,  OB  necessity  for  notice  to  drawer  of  note  where  residence 
could  not  be  ascertained;  Beeding  v.  Pie,  2  Cr.  C.  C.  152,  F.  C.  1,227, 
as  to  usage  of  banks  in  demanding  payment  on  fourth  day;  Brent's 
Exrs.  ▼.  Coyle,  2  Cr.  C.  C.  288,  F.  C.  1,837,  as  governing  the  decision 
in  that  case  as  to  demand  and  notice;  Sloo  y.  Roberts,  7  Ind.  131, 
discussing  necessity  of  showing  nonindorsement  of  a  lost  note,  and 
distingaishing  between  actions  on  notes  lost  before  and  after  due 
date;  Tuttle  v.  Standish,  4  Allen,  4821  81  Am.  Dec.  714,  as  an 
illustration  of  a  recovery  against  an  indorser  of  a  lost  note,  showing 
there  had  been  a  previous  suit  against  the  maker  in  which  the  note 
had  been  used;  Adams  y.  Baker,  16  R.  I.  4,  27  Am.  St  Rep.  723,  11 
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AtL  170,  disctissins:,  but  not  deciding,  the  point  of  right  to  recover 
on  note  lost  when  overdue,  citing  principal  case  and  other  authorities 
In  support;  Moses  v.  Trice,  21  Gratt  562,  8  Am.  Rep.  611,  as  to 
action  on  lost  negotiable  note. 

9  Wheat  596-602,  6  L.  170,  McGRUDBR  v.  BANK. 

Bills  and  notes.—  If  maker  not  found  at  place  of  abode  or  busi- 
ness, inquiry  must  be  made  and  due  diligence  exercised  to  find  him. 
Mere  distance  does  not  excuse  demand,  p.  600. 

Oited  and  ruling  affirmed  in  Bx  parte  Heidelback,  2  Low.  533,  F. 
O.  6,322,  holding  that  demand  must  be  made  at  the  domicile,  irre- 
spective of  plac«  of  making  or  negotiating  note;  Taylor  v.  Branch, 
1  Stew.  &  P.  252,  23  Am.  Dec.  295.  holding  that  a  bond  presented  at 
late  residence  of  maker,  which  he  was  then  found  to  have  left, 
•ufflcient;  Leonard  v.  Olson.  99  Iowa,  174,  61  Am.  St  Rep.  236,  68  N. 
W.  679,  35  L.  R.  A.  384,  showing  that  head-note  of  principal  case  not 
sustained  by  the  opinion,  and  mere  presentation  at  former  residence 
without  further  inquiry,  Is  not  sufficient;  Raggett  t.  Rlghtor,  4  Rob. 
(La.)  19,  holding  diligent  inquiry  for  the  maker  and  his  domicile  ex- 
cuses formal  demand;  Bellievre  v.  Bird,  4  Mart  (N.  S.)  187,  hold- 
ing that,  where  demand  had  not  been  made  personally,  nor  at  former 
or  present  domicile,  all  being  known,  due  diligence  had  not  been 
exercised* 

Bills  and  notes.—  Demand  on  maker  is  in  general  Indispensable, 
and  must  be  made  at  his  place  of  abode,  not  by  mail.  Notice  to 
indorser  may  be  given  by  mall,  p.  601. 

Cited  and  rule  applied  in  Bank  of  Ck>lumbia  v.  Lawrence,  2  Or. 
C.  G.  512,  F.  C.  872,  holding  that  when  residence  and  place  of 
business  of  indorser  were  known  to  holder  and  were  in  same 
neighborhood,  a  notice  left  at  post-office  was  not  sufficient;  Dennie 
V.  Walker,  7  N.  H.  200,  holding  temporary  absence  from  State  of 
maker  of  note  having  a  domicile  in  the  State,  no  excuse  for  not 
making  demand  at  the  domicile;  Stuekert  v.  Anderson,  3  Whart  122, 
holding  demand  on  maker  of  note  cannot  be  made  through  post- 
office. 

Bills  and  notes.— Removal  of  maker  of  note  to  another  State, 
without  holder's  knowledge,  excuses  actual  demand  of  payment,  and 
the  indorser  is  bound,  p.  602. 

The  following  citing  cases  affirm  and  follow  this  rule:  Dickins  T. 
Real,  10  Pet.  580,  9  L.  541,  where  notice  by  mall  to  the  indorser  held 
sufficient;  Roberts  y.  Mason,  1  Ala.  377,  collecting  authorities,  hold- 
ing, where  a  note  was  made  payable  at  a  certain  bank,  which  bad 
ceased  to  exist  before  maturity,  no  demand  on  maker  was  neces- 
sary; Leonard  v.  Olson,  99  Iowa,  172,  61  Am.  St  Rep.  235,  68  N.  W. 
679.  holding  further,  that  if  note  is  made  payable  at  a  particular 
place,  demand  must  be  made  there,  except  maker  removes  frou» 
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State  before  maturity;  Central  Bank  y.  Allen,  16  Me.  44,  holding^ 
note  payable  at  a  bank  which  went  out  of  business  before  maturity, 
sufficiently  presented  at  the  office  of  the  bank  occupying  its  place; 
Wheeler  v.  Field,  6  Met  205,  affirming  rule,  but  holding  that  de- 
mand should  have  been  made  at  maker's  last  place  of  residence  fn 
State,  if  ascertainable  by  due  diligence;  Grafton  Bank  v.  Cox,  13 
Gray,  504,  affirming  necessity  where  the  maker  has  left  the  State, 
for  demand  at  the  last  place  of  business  and  residence  or  due  efforts 
to  find  them;  Herrick  y.  Baldwin,  17  Minn.  213,  10  Am.  Rep.  104, 
holding  it  was  apparently  doubtful  whether  on  authority  of  prin- 
cipal case  presentment  and  demand,  eyen  at  maker's  last  place  of 
residence  in  State,  were  not  entirely  dispensed  with;  Salisbury  v. 
Bartleson,  39  Minn.  366,  40  N.  W.  266,  holding  it  sufficient  in  case 
maker  left  State  to  present  note  at  his  former  residence;  Atherton  y. 
Thornton,  8  N.  H.  182,  holding  remoyal  to  another  Jurisdictioa 
could  not  defeat  liability  of  a  bail  and  notice  of  execution  sufficiently 
giyen  him  at  his  last  abode  in  the  State;  Caldwell  y.  Porter,  17 
N.  H.  32,  holding,  in  case  of  remoyal  from  State,  it  is  sufficient  to 
present  note  at  usual  place  of  residence  in  State;  Taylor  y.  Snyder, 
3  Den.  151,  45  Am.  Dec.  461,  to  same  effect;  Spies  y.  Gilmore,  1  N. 
Y.  328,   329,   in  dissenting  opinion,   majority  holding   that    when 
maker  resided  out  of  State,  when  note  was  made,  presentment  and 
demand  of  payment  from  him  must  be  made  to  charge  indorser; 
Foster  y.  JuUen,  24  N.  Y.  31,  35,  36,  38,  39,  80  Am.  Dec.  322,  323, 
825,  326,  reyiewing  cases  and  holding  the  rule  of  the  principal  caso 
was  that  no  demand  or  inquiry  was  necessary  when,  after  the  date 
of  the  note,  the  maker  had  remoyed  into  another  State,  that  the 
head-note  of  principal  case  was  misleading,  and  no  presentment 
was  necessary;  Adams  y.  Leland,  30  N.  Y.  311,  holding  it  was  suffi- 
cient to  present  the  note  at  former  residence  or  place  of  business; 
Gist  y.  Lybrand,  3  Ohio,  319,  17  Am.  Dec.  596,  holding,  in  case  of 
remoyal,  no  actual  demand  from  maker  required;  Reid  y.  Morrison, 
2  Watts   &  S.  406,  where  maker  of  note,  in  Ireland,  emigrated  to 
America  before  maturity,  presentment  is  unnecessary;  McVeigh  y. 
Bank,  26  Gratt  806,  811,  823,  in  general  discussion  as  to  sufficiency 
of  notice  of  dishonor  of  note  left  at  last  place  of  abode  of  indorser. 
Cited,  but  misunderstood,  in  Farmers'  Bank  y.  Gunnell,  26  Gratt. 
142. 

Limited  In  Taylor  y.  Snyder,  3  Den.  154,  45  Am.  Dec.  463,  holding, 
when  maker  and  indorser  liyed  in  different  States  at  date  of  note, 
demand  on  mak&r  necessary. 

Miscellaneous.—  Cited  in  Brent  y.  Coyle,  2  Cr.  O.  C.  288,  F.  C. 
1,837,  as  turning  on  same  question  of  demand  and  notice  as  prin- 
cipal case;  Baumgardner  y.  Reeyes,  35  Pa.  St  256,  on  question  of 
discrepancy  in  pleading  and  proof  as  not  touched  by  principal  case; 
Terbell  y.  Downer,  27  Vt  512,  65  Am.  Dec.  214,  holding,  when  note 
payable  at  bank,  no  presentment  necessary  to  charge  maker. 

Vol.  II  — 20 
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9  Wheat.  603-015.  6  L.  171,  EX  PARTE  WOOD. 

Patents.—  Under  act  of  1793,  patent  cannot  be  repealed  without 
record  of  preliminary  proceedings,  Issuance  of  scire  facias,  and 
jury  trial  of  questions  of  fact,  and  only  In  cases  of  patents  obtained 
surreptitiously  or  on  false  suggestions,  where  patentee  resides  in 
district  and  where  application  is  made  within  three  years  after 
issue,  p.  C06. 

Cited  and  construction  of  statute  approved  in  Delano  v.  Scott, 
Gilp.  493,  F.  C.  3,753,  where  a  workman  obtained  a  patent  for  an 
article  he  had  been  employed  to  make;  United  States  v.  American 
Bell  Tel.  Co.,  32  Fed.  €02,  and  Attorney-General  v.  Rumford  Chem. 
Works,  32  Fed.  622,  In  review  of  this  and  subsequent  legislation 
on  the  subject 

Courts.—  Where  a  court  exercises  special  jurisdiction,  all  the  pre- 
liminary proceedings  required  to  give  the  jurisdiction  must  appear 
of  record,  p.  607. 

Cited  and  rule  applied  In  Turner  v.  Thrower,  5  Port  53,  holding 
that  on  a  sheriff's  sale  under  a  special  power,  evidence  must  be 
given  In  support  of  title  of  every  act  required  by  statute. 

9  Wheat  616-649,  6  L.  174,  THE  MONTE  ALLEGRE. 

When  one  of  two  innocent  persons  must  suffer,  he  to  whom  is 
imputable  negligence  or  want  of  employment  of  all  the  means 
within  his  reach  to  guard  against  the  Injury  must  bear  the  loss, 
p.  641. 

Judicial  sales.- Neither  the  owner,  nor  the  marshal,  nor  the 
auctioneer,  can  be  charged  with  fraud,  because  the  goods  sold  are 
subsequently  found  defective,  p.  642. 

Cited  In  note  to  Morgan  v.  Fencher,  1  Blackf.  12,  holding  declara- 
tion by  constable  that  goods  offered  at  execution  sale  belonged  to 
the  execution  debtor,  no  warranty  of  title;  Phillips  v.  City  of  Hud- 
son, 31  N.  J.  L.  152,  holding  that  a  sale  of  personalty  only  Implies 
that  the  seller  had  authority  to  sell  such  a  title  as  the  ostensible 
owner  had. 

Sales  —  Judicial  sales.—  A  sale  by  sample  In  private  transactions 
implies  a  warranty  that  bulk  corresponds  with  sample;  but  this 
rule  does  not  apply  to  judicial  sales,  p.  644. 

Cited  and  rule  applied  in  Schuchardt  v.  Aliens,  1  Wall.  369,  17 
L.  ^6,  holding  that  authority,  without  restriction,  to  an  agent  to 
sell  carried  authority  to  warrant;  Middleton  v.  Flndla,  25  Cal.  81, 
arguendo,  that  one  employing  an  agent  to  sell  cannot  refuse  to 
yny  his  commission,  because  title  proves  defective;  Hitchcock  v. 
Griffin,  99  Mich.  453,  41  Am.  St  Rep.  628,  58  N.  W.  375,  holding 
same  rule  applied  when  sale  was  made  by  broker  and  accepted 
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by  principal;  Cooley  v.  Perrlne,  41  N.  J.  L.  325,  32  Am.  Rep.  213, 
and  Andrews  v.  Kneeland,  6  Cow.  358,  holding  sale  by  brolter,  by 
sample,  when  not  restricted  by  his  instructions  as  to  mode  of  sale, 
bound  principal  by  implied  warranty;  North  Blver  Bank  v.  Aymar, 

3  Hill,  268,  holding  principal  bound  by  notes  issued  by  agent  in 
the  name,  but  in  fraud,  of  principal,  if  within  the  letter  of  his 
authority.  See  note  to  7  Am.  Dec.  131,  on  authority  of  agent  to 
sell  by  sample. 

Judicial  saleB.— There  is  no  warranty,  either  by  the  owner,  the 
marshal,  or  the  auctioneer,  and  maxim  **  caveat  emptor "  applies, 
pp.  044,  648. 

A  number  of  citing  cases  affirm  and  follow  this  ruling,  viz.: 
Rocksell  V.  Allen,  3  McLean,  357,  F.  C.  11,983,  applying  rule  to  a 
sale  of  land  on  execution  by  sheriff;  Searey  v.  M' Chord,  1  Fed. 
262,  setting  aside  a  sale  by  assignee  in  banlcruptcy,  where  pur- 
chaser innocently  misled  by  advertised  notice  of  sale;  Fidelity  Ins., 
etc.,  Co.  V.  Boanolce  Iron  Co.,  84  Fed.  746,  holding  purchaser  under 
&  decree  for  sale  cannot,  after  completion,  claim  discharge  of  un- 
paid taxes  out  of  purchase  money;  Perkins  v.  Winter,  7  Ala.  868, 
on  a  sale  by  commissioners  under  order  of  court,  purchaser  not 
entitled  to  indemnity  for  an  incumbrance  after  order  passed  to 
make  deed;  Branham  v.  M.  &  C.  C.  of  San  Jose,  24  Cal.  607,  holding 
&  naked  purchaser  at  a  Judicial  sale,  under  foreclosure  decree, 
not  entitled  to  have  sale  set  aside  as  void,  because  he  acquired  no 
title;  Worthy  v.  Johnson,  8  Ga.  240,  62  Am.  Dec.  402,  applying 
rule  to  public  sales,  under  authority  of  law,  by  executors  and 
guardians,  who  cannot  bind  the  estate  by  covenants  respecting  the 
property  sold;  McWhorter  v.  Beavers,  8  Ga.  302,  holding  that  on 
a  sale  by  sheriff  there  is  no  implied  warranty;  England  v.  Clark, 

4  Scam.  490,  holding  that  there  was  no  remedy  at  law  to  relieve 
a,  purchaser  at  a  judicial  sale  where  the  title  failed;  Brown  v. 
W^allace,  4  Gill  &  J.  492,  2  Bland,  599,  holding  that  the  court  in 
no  case  undertook  to  sell  anything  more  than  the  title  of  the  parties 
to  the  suit;  Johnson  v.  Layboum,  56  Minn.  333,  57  N.  W.  933,  hold- 
ing a  sale  by  assignee  in  insolvency  was  a  sale  by  an  officer  of  the 
law;  Stephens  v.  Ells,  65  Mo.  460,  holding  a  sale  in  partition  does 
not  import  any  warranty  of  title  whether  purchaser  be  a  stranger 
or  a  party  interested;  Frasher  v.  Ingham,  4  Neb.  535,  but  holding 
rule  did  not  apply  where,  on  sale  by  sheriff  under  levy,  it  subse- 
quently appeared  the  levy  had  been  made  on  the  wrong  lands;  Ellis 
V.  Adderton,  88  N.  C.  477,  holding  that  a  purchaser  having  notice 
of  defects  In  title  and  that  only  the  interest  of  intestate  would  be 
sold,  was  bound  by  his  purchase;  Westfall  v.  Dungan,  14  Ohio  St 
281,  holding  purchaser,  after  completion,  could  not  be  relieved 
against  false  and  fraudulent  representations  made  by  executors 
at  time  of  sale;  Freeman  y.  Caldwell,  10  Watts,  10,  holding  that 
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rule  is  applicable  as  well  to  sales  of  personalty  as  realty,  and  that 
a  purchaser  at  sheriflTs  sale,  whose  title  is  subsequently  defeated 
by  replevin,  has  no  recourse;  Lynch  v.  Baxter,  4  Tex.  437,  51  Am. 
Dec.  736,  holding  thnt  a  bond  for  warranty  of  title  given  by  an 
administrator  on  a  sale  could  not  bind  his  intestate's  estate;  Steams- 
V.  Edson,  63  Vt.  263,  25  Am.  St.  Rep.  760,  holding  that,  on  sale  un- 
der execution  of  mortgaged  realty,  purchaser  not  excused  from^ 
completion,  because  before  deed  from  sheriff  the  mortgage  had 
been  foreclosed;  Saunders  v.  Pate,  4  Rand.  13,  holding  a  sheriff 
selling  under  execution  in  good  faith  incurred  no  responsibility  a» 
to  title;  Young  v.  McClung,  9  Gratt  359,  holding  it  the  duty  of  a 
purchaser  at  Judicial  sale  to  see  that  all  interested  parties  are 
concluded  by  the  decree. 

See  notes  to  14  Am.  Dec.  131,  on  title  under  sale  on  execution; 
43  Am.  Dec.  144,  on  rule  of  caveat  emptor  in  sherifTs  sales;  62  Aul 
Dec.  466,  on  rule  as  to  warranty  of  title  in  sales  of  chattels;  70 
Am.  Dec.  573,  on  when  purchaser  on  execution  or  judicial  sale  may 
obtain  release  from  his  bid;  26  Am.  Rep.  38,  on  rule  of  caveat 
emptor  as  applied  to  Judicial  sales;  52  Am.  St.  Rep.  177,  on  relief 
on  ground  of  title  after  confirmation  of  sale. 

Limited  in  Trigg  v.  Jones,  42  S.  W.  850,  holding  that  resclssloi^ 
will  be  accorded  a  purchaser  who  is  deceived  by  the  action  of  the 
court  or  the  misrepresentations  of  its  agents. 

Judicial  sale  is  not  a  sale  by  sample,  p.  646. 

Auction.— An  auctioneer  has  no  authority  to  give  a  warranty 
unless  specially  instructed,  p.  647. 

Cited  and  principle  applied  in  Upton  v.  Suffolk  County  Mills,  It 
Cush.  589,  59  Am.  Dec.  164,  holding  sale  by  general  agent  of  flour, 
with  unauthorized  warranty  to  keep  sweet  during  a  sea  voyage^ 
not  binding  on  principals;  Blood  v.  French,  9  Gray,  199,  where  the 
auctioneer,  acting  as  agent  for  an  administrator,  stated  the  hay 
was  good,  held  not  a  binding  warranty. 

Admiralty.--  Sales  in  admiralty  are  governed  by  the  same  rules- 
as  other  Judicial  sales,  p.  618. 

Sale.—  Equitable  relief  will  not  be  given  in  cases  of  an  executed 
contract  of  sale  where  the  maxim  of  caveat  emptor  applies,  p.  619. 

Distinguished  in  Rockwell  v.  Allen,  3  McLean,  357,  F.  O.  11,983,. 
showing  that  equity  would  relieve  against  completion  of  a  contract 
where  no  interest  would  pass  to  the  purchaser;  Boy  kin  v.  Cook,  61 
Ala.  478,  citing  numerous  authorities  in  support  of  the  rule,  but 
holding  a  purchaser  will  not  be  bound  by  an  absolutely  void  sale. 
See  Frasher  v.  Ingham,  4  Neb.  535,  an  instance  of  sale  where  pur- 
chaser relieved  in  equity. 

Miscelhineous.—  Cited  in  Le  Roy  v.  Beard,  8  How.  468,  12  L.  1160^ 
discussing  powers  of  agents  to  give  covenants  of  seizin;  Turner  t» 
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Thrower,  5  Port.  53,  on  marshal  exceeding  his  powers  not  binding 
any  one  but  himself;  Frost  v.  Render,  65  Ga.  20,  as  having  been 
•cited  by  defendant  in  error,  but  to  what  point  not  stated. 

•9  Wheat.  650,  6  L.  182,  McIVBR  ▼.  WATTLES. 

Appeal.—  Ck>sts  are  not  allowed  In  any  case  dismissed  for  want  of 
Jurisdiction,  p.  650. 

Cited  and  rule  followed  in  Homthall  v.  The  Collector,  9  Wall.  567, 
19  L.  562,  noting  exception  where  defendant  in  lower  court  was  also 
defendant  In  Supreme  Court;  Burnham  v.  Rangeley,  2  Wood.  &  M. 
420,  421,  423,  P.  O.  2,177,  to  Circuit  Court  costs  where  cause  dis- 
missed for  lack  of  Jurisdiction  over  person;  Mead  y.  Piatt,  21 
Blatchf.  436,  17  Fed.  836,  where  appeal  was  from  disallowance  of 
<^lalm  by  District  Court  In  bankruptcy;  Pentlarge  v.  Klrby,  22 
Blatchf.  261,  20  Fed.  898,  holding  rule  not  changed  by  revised 
statutes,  sections  823,  914,  983,  revised  statutes.  United  States; 
Abbey  y.  The  R.  L.  Stevens,  1  Fed.  Cas.  12,  where  an  appeal  In 
admiralty  dismissed  for  want  of  Jurisdiction  without  costs;  Thurston 
County  y.  Scammell,  7  Wash.  95,  34  Pac.  471,  extending  rule  to 
action  dismissed  on  account  of  repeal  of  statute  on  which  it  was 
founded. 

Qualified  in  M.  C.  &  L.  M.  Ry.  Co.  v.  Swan,  111  U.  S.  387,  28  L. 
465,  4  S.  Ct  514,  allowing  costs  against  plaintiff  in  error  who  had 
wrongfully  removed  a  cause  from  State  court;  Bradstreet  Co.  v. 
Higglns,  114  U.  S.  263,  29  L.  176,  5  S.  Ct.  880,  allowing  costs  of 
printing  record  to  enable  defendant  to  move  to  dismiss  plaintiff, 
having  failed  In  his  duty.  See  rule  10,  sections  2  and  7.  Denied  as  to 
Missouri  State  courts  in  State  v.  Thompson,  81  Mo.  167,  holding  that 
a  contrary  rule  had  been  established  as  to  costs  improvldently  in- 
curred; Bitz  V.  Meyer,  40  N.  J.  L.  256,  29  Am.  Rep.  236,  holding 
that  when  an  issue  of  fact  must  be  passed  on  by  the  court,  to  reach 
the  conclusion  that  it  had  no  Jurisdiction,  costs  might  be  awarded. 

Miscellaneous.—  Cited  erroneously  in  Wallace  v.  Fairman,  4  Watts, 
379. 

9  Wheat  651-658»  6  L.  182,  WALTON  v.  UNITED  STATES. 

Public  oflELcer  of  the  United  States  is  not  entitled  to  notice,  re- 
•quiring  him  to  render  account  of  public  moneys  received  and  not 
accounted  for,  as  statute  as  to  notice  has  been  superseded,  p.  654. 

Cited  in  Watkins  v.  United  States.  9  Wall.  763,  19  L.  822,  In 
action  upon  a  marshal's  official  bond;  United  States  v.  Lent  1 
Paine,  422,  F.  C.  15,593,  holding  that  the  statutory  requirement  of 
submission  of  agent's  accounts  to  the  treasury  did  not  preclude  a 
settlement  of  the  account  in  court  of  Justice. 

Bvidenoe.-  Transcript  from  books  and  proceedings  of  the  Federal 
treasury,  certified  and  authenticated,  is  evidence  in  prosecution  of 
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delinquent  government  officer  under  act  of  1797,  and  no  counter- 
claim for  any  credit  can  be  allowed  at  the  trial,  unless  presented  to, 
and  disallowed  by,  the  treasury  accounting  officer,  p.  655. 

Cited  in  United  States  v.  Eggleston,  4  Sawy.  201,  F.  0.  15,027, 
holding  that  by  revised  statutes,  section  886,  the  transcript  was 
made  prima  facie  evidence;  United  States  v.  Patterson,  91  Fed.  855, 
holding  a  credit  claimed  by  a  Federal  officer  for  errors  by  his  book- 
keeper, might  not  be  pleaded,  unless  presented  to,  and  disallowed  by, 
the  treasury  department 

Officers.— Receiver  of  public  moneys  is  individually  responsible 
for  all  moneys  received  in  his  public  capacity,  p.  656. 

Cited  in  United  States  v.  Wade,  75  Fed.  266,  holding  the  allowance 
of  a  credit  to  an  officer  for  money  properly  paid  by  him  to  superior 
officer,  no  discharge  to  the  latter  on  his  failure  to  account  to  govern- 
ment 

Official  bond  is  not  given  to  secure  balance  due;  it  is  a  collateral 
security  for  faithful  performance  of  official  duties  and  does  not 
discharge  the  officer  of  his  individual  responsibility,  p.  656. 

Cited  and  rule  applied  in  Mason  v.  Fractional  School  District,  34 
Mich.  231,  in  action  by  school  district  for  moneys  had  and  received, 
collecting  authorities;  Cole  Co.  v.  Dallmeyer,  101  Mo.  65,  13  S.  W. 
688,  holding  county  could  have  recourse  on  bond  of  treasurer,  and 
also  sue  him  in  assumpsit  and  claim  might  be  allowed  against  his 
estate  in  probate;  State  v.  Blake,  2  Ohio  St  149,  affirming  rule  and 
holding  the  obligation  could  exist  no  longer  than  the  liability  It 
was  intended  to  secure;  Spokane  County  v.  Prescott,  19  Wash.  421, 
63  Pac.  662;  67  Am.  St  Rep.  736,  arguing,  therefore,  that  action 
against  official  bondsmen  not  an  action  on  a  written  contract  wUhin 
the  statute  of  limitations. 

Appeal  —  TriaL—  Bill  of  exceptions  is  not  valid,  unless  for  mat- 
ter excepted  to  at  trial,  p.  657. 

Cited  and  rule  applied  in  Railway  Co.  v.  Heck,  102  U.  S.  120,  26 
L.  59;  New  Orleans  &  N.  E.  R.  R.  Co.  v.  Jopes,  142  U.  S.  22,  35  L. 
922,  12  S.  Ct  110,  holding  that  a  bill  of  exceptions  will  be  pre- 
sumed to  state  only  things  occurring  at  the  trial,  unless  from  its 
language  the  contrary  is  disclosed;  Nicoll  v.  American  Ins.  Co.,  5 
Wood.  &  M.  537,  F.  C.  10.259,  applying  rule;  Johnson  v.  Garber,  73 
Fed.  525,  43  U.  S.  App.  107,  applying  rule,  even  when  there  was  a 
practice,  prevailing  in  trial  court,  but  not  embodied  in  a  rule,  of 
permitting  exceptions  to  be  taken  after  close  of  trial;  Frank  v.  State, 
40  Ala.  18,  holding,  where  the  entire  evidence  is  set  out,  there  is  no 
exception  for  consideration  where  none  is  shown  to  have  been  made 
in  trial  court;  Allen  v.  Smith,  12  N.  J.  L.  168,  rejecting  exceptions 
not  made  at  trial;  Garretson  v.  Appleton,  58  N.  J.  L.  392,  37  Atl.  152, 
applying  rule  where  an  instruction  asked  was  refused  and  excep- 
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tion  taken;  Kearney  v.  Snodgrass,  12  Or.  312,  7  Pae.  310,  holding 
no  exception  can  be  taken  to  an  order  on  motion  for  a  new  trial. 

Distinguished  in  Merchants*  Exchange  Bank  v.  McGraw,  76  Fed. 
036,  48  U.  S.  App.  66,  where  the  exceptions  were  to  further  in- 
structions given  by  the  court  to  the  jury  after  they  had  retired  and 
returned  for  the  purpose,  and  in  the  absence  of  counsel. 

Appeal  —  Trial. —  Bill  of  exceptions  must  not  only  state  that 
evidence  was  objected  to  at  trial,  but  also  that  exception  was  taken 
to  the  court's  ruling,  for  the  objection  might  have  been  made,  but 
not  Insisted  on,  p.  657. 

Cited  as  authority  for  the  foregoing.  In  United  States  v.  .Tarvis, 
3  Wood.  &  M.  225,  F.  C.  15,469,  holding  the  objections  must  be 
persisted  In  as  exceptions;  Croft  v.  Ferrell,  21  Ala.  357,  holding 
that  no  ruling  will  be  considered  as  excepted  to  unless  so  specific- 
ally stated;  Lenox  v.  Pike,  2  Ark.  22,  holding  the  exceptions  must 
appear  to  have  been  taken  and  signed  at  the  trial;  Evans  y.  Fisher, 
5  Gilm.  456;  McKown  v.  Powers,  86  Me.  294,  29  Atl.  1080,  and 
Patterson  y.  Phillips,  1  How.  (Miss.)  573,  all  to  same  effect;  Law 
V.  Merrill,  6  Wend.  278,  where  the  bill  showed  on  its  face  that  it 
was  not  taken  until  after  the  decision  of  the  court  on  the  applica- 
tion for  a  new  trial. 

Distinguished  in  Baltimore  Build.  Assn.  y.  Grant,  41  Md.  564,  566, 
as  not  applicable  where  It  appeared  from  the  certificate  that  the 
exceptions  were  in  fact  taken  pending  the  trial. 

Apx>eal  —  Trial. —  It  is  sufiicient  if  the  exceptions  are  taken  at 
the  trial  and  noted  by  the  court,  and  afterwards,  during  the  term,, 
reduced  to  form  and  signed  by  the  judge,  nunc  pro  tunc,  pp.  657^ 
658. 

A  large  number  of  citing  cases  have  afiirmed  and  followed  this 
i-ule,  viz.,  Brown  y.  Clarke,  4  How.  15,  11  L.  855,  holding  this  also 
the  rule  in  Mississippi;  Sheppard  y.  Wilson,  6  How.  275,  12  L.  436, 
rejecting  bill  of  exceptions  signed  two  years  after  trial,  there  being 
no  evidence  of  any  exceptions  taken  at  the  trial;  Turner  v.  Yates, 
16  How.  29,  14  L.  831,  following  rule;  MiUer  v.  Ehlers, 
91  U.  S.  251,  23  L.  320,  as  the  true  rule  and  that  time  was  confined 
to  the  term  in  which  judgment  was  rendered;  Davis  v.  Patrick, 
122  U.  S.  143,  SO  L.  1092,  7  S.  Ct  1103.  holding  that  if  the  biU. 
of  exceptions  is  prepared  and  presented  to  judge  for  signature 
during  the  term,  his  delay  in  signing  them  either  with  or  without 
consent  of  the  parties  did  not  render  them  invalid;  Ward  v.  Cochran, 
150  U.  S.  603,  37  L.  1196,  14  S.  Ct.  231,  holding  that  an  express 
order  of  court  continuing  cause  for  purpose  of  settling  bill  of  ex- 
ceptions, takes  them  out  of  the  general  rule;  United  States  y. 
Jarvis,  3  Wood.  &  M.  224,  F.  C.  15,469,  as  to  completing  the  bill 
after  trial,  citing  authorities;  Whalen  v.  Sheridan,  18  Blatchf.  3(K), 
5  Fed.  437,  where  leave  to  file  and  serve  biU  of  exceptions  nunc  pro 
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tunc  in  the  term  following:,  Judgment  was  denied;  Sweet  y.  Perkins, 
24  Fed.  779,  denying  application  to  settle  bill  of  exceptions  after 
nearly  two  years  from  judgment,  no  si>ecial  cause  being  drawn; 
Iklarine  City,  etc.,  Co.  v.  Herreshoflf  Mfg.  Co.,  32  Fed.  824,  825, 
holding  the  bill  should  be  presented  for  signature  In  the  trial  term; 
Preble  y.  Bates,  40  Fed.  746,  holding  that  in  the  Federal  courts  the 
rule  is,  the  bill  must  be  signed  at  the  term  in  which  judgment  was 
rendered,  not  the  trial  term;  United  States  y.  Claasen,  46  Fed.  69, 
holding  that,  in  a  criminal  case,  presentation  to  and  signing  by 
judge  of  minutes  of  the  trial  used  in  moying  for  arrest  of  judg- 
ment and  new  trial,  was  a  waiyer  of  all  exceptions  not  therein  in- 
cluded and  that  no  further  bill  should  be  giyen;  Sutherland  y. 
Round,  57  Fed.  471,  16  U.  S.  App.  30,  holding  negligence  of  counsel 
not  sufficient  cause  to  permit  amendment  of  bill  long  after  being 
allowed  and  signed  and  after  trial  term;  Strader  y.  Alexander,  9 
Port.  444,  holding  bill  could  not  be  objected  to,  because  not  signed 
and  sealed  during  the  term  if  exception  was  taken  at  trial  and 
noted  by  judge  and  yoluntarily  sealed  by  him  afterwards;  Pool 
y.  Cahawba,  etc.,  R.  R.  Co.,  5  Ala.  238,  following  last  case  and 
holding  that  noting  of  an  exception  by  the  judge  not  absolutely 
necessary  if  from  recollection  he  could  certify  it;  Ex  parte  Nelson, 
62  Ala.  382,  discussing  practice  in  yarious  States  as  influenced  by 
.their  statutes;  collecting  authorities;  Rigler  y.  Rigler,  120  Ind. 
434,  22  N.  E.  776,  rejecting  a  bill  which  did  not  show  on  its 
face  the  date  of  presentation  to  the  judge;  Hallo  well  y.  Hallo  well, 
1  T.  B.  Mon.  131,  holding  the  time  to  tender  bill  lay  in  court's 
discretion,  and  when  enrolled  without  objection  the  court  will  pre- 
sume that  time  was  properly  allowed;  Williams  y.  Ramsey,  52  Miss. 
858,  affirming  the  general  rule;  Ferrell  y.  Alder,  2  Swan,  79,  stating 
practice  in  Tennessee  as  to  signing  bills  of  exception  after  trial, 
affirming  rule  of  principal  case;  Clark  y.  Lary,  3  Sneed,  79,  hold- 
ing a  bill  filed  out  of  term  time  is  no  part  of  record,  and  will  not 
be  noticed  by  Supreme  Court;  Mallon  y.  Tucker  Mfg.  Co.,  7  Lea,  66, 
fiustainlngaruleof  Circuit  Court  that  bills  when  not  agreed  to  should 
be  presented  within  fifteen  days  after  yerdict;  Nadenbousch  y. 
Sharer,  2  W.  Va.  295,  collecting  authorities,  holding  that  an  ex- 
ception to  the  court's  charge  to  jury  after  evidence  closed,  may  be 
taken  at  any  time  before  yerdict 

Distinguished  in  Insurance  Co.  y.  Boon,  95  U.  S.  142.  24  L.  403, 
as  not  applicable  to  formal  findings  of  fact  which,  being  in  the 
discretion  of  the  court,  might  be  made  and  filed  in  the  term  fol- 
lowing and  ordered  filed  nunc  pro  tunc;  Coe  y.  Morgan,  13  Fed. 
845,  holding  rule  might  be  relaxed  when  delay  arose  from  un- 
familiarity  of  attorney  with  the  rules  of  practice,  and  time  would 
have  been  granted,  if  asked;  Woods  v.  Lindvall,  48  Fed.  73,  4  TJ.  S. 
App.  49,  holding  bill  of  exceptions  might  be  allowed  and  filed  at 
the  term  when  motion  for  a  new  trial  was  finally  acted  on,  where 
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•custom  obtained  of  entering  Judgment  immediately  after  rendition 
•of  verdict,  collecting  authorities;  V.  &  M.  R.  R.  Co.  v.  Ragsdale, 
'51  Miss.  452,  462,  holding  that  the  sealing  of  a  bill  of  exceptions 
is  not  a  judicial  act,  and  any  reasonable  practice  can  be  sustained, 
and  defining  reasonable  practice  In  Mississippi;  Dean  v.  Gridley, 
10  Wend.  256,  holding  that  the  practice  In  New  York  State  did  not 
require  the  bill  to  be  signed  on  the  trial,  nor  nunc  pro  tunc. 

Trial  —  Appeal.—  Bill  of  exceptions,  although  drawn  up  after  the 
trial,  must  on  its  face  purport  to  have  been  drawn  pending  the 
trial,  or  it  is  fatal  error,  p.  658. 

Disapproved  in  Hunnlcutt  v.  Peyton,  102  U.  S.  357,  358.  26  L.  117, 
holding  it  unnecessary  they  should  be  signed  nunc  pro  tunc  or 
antedated. 

Miscellaneous.— Cited  in  United  States  v.  Jarvls,  3  Wood.  &  M. 
223,  F.  C.  15,469,  discussing  a  statement  made  and  signed  by  a 
Judge  In  District  Court  of  Maine  as  not  amounting  to  a  bill  of 
•exceptions. 

^  Wheat.  658-673,  6  L.  184,  THE  FANNY. 

Prize -- EHilpping.— Property  illegally  captured  belonging  to  sub- 
ject of  a  friendly  power  must  be  restored  to  original  owner,  and 
an  alleged  Innocent  purchaser  from  agent  of  captor  takes  no  title, 
p.  669. 

Shipping.— Bona  fide  purchaser  without  notice  is  entitled  to  be 
reimbursed  freight  which  he  may  havp  paid  on  the  captured  goods, 
p.  671. 

Shipping.— The  innocent  neutral  carrier  of  such  goods  trans- 
shipped in  a  foreign  port  is  entitled  to  freight  out  of  the  goods, 
p.  671. 

No  citations. 

-9  Wheat  673^80,  6  L.  188,  DANFORTH  v.  WEAR, 

Public  lands.- Surveys  and  grants  of  land  within  Indian  terri- 
tory are  wholly  void,  pp.  675,  676. 

Cited  and  rule  applied  In  Gaines  v.  Hale,  26  Ark.  184,  holding 
that  act  of  congress  of  1814  gave  no  right  of  pre-emption  over 
lands  in  Indian  territory;  Montgomery  v.  Ives,  13  Sm.  &  M.  175, 
to  land  granted  by  the  government  of  West  Florida  in  1772,  before 
the  Indian  title  was  extinguished. 

Public  lands.— Lands  subject  to  entry  are  those  over  which  a 
State,  after  purchase  from  the  Indians,  has  extended  a  county 
line,  p.  676. 

Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet  746,  0  L.  1209, 
in  fixing  limits  of  territorial  Jurisdiction  of  contiguous  States. 
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Public  lands.—  Land  patent  lying  partly  within  Indian  territory 
is  void  as  to  that  part,  valid  for  residue,  pp.  677,  678. 

Cited  and  rule  applied  in  Patterson  v.  Jenks,  2  Pet.  236,  7  L.  409,, 
to  a  land  grant  under  laws  of  Georgia;  Mltchel  v.  United  States, 
9  Pet.  733,  9  L.  291,  as  to  a  grant  of  land  in  East  Florida;  S.  C, 
15  Pet.  88,  10  L.  671,  similar  case,  to  define  what  land  passed  to 
the  United  States  as  belonging  to  the  fortress  of  St.  Marks;  Wal- 
lace V.  Harris,  32  Mich.  400,  holding  that  a  deed  of  land  by  hus- 
band alone,  part  of  it  being  a  homestead,  was  void  as  to  the  home- 
stead, valid  as  to  the  remainder;  Weltzner  v.  Thingstad,  55  Minn. 
248,  56  N.  W.  818,  holding  to  same  effect  as  to  a  contract  to  sell; 
People  V.  Van  Rensselaer,  9  N.  Y.  323,  holding  that  a  grant  of  lands 
by  royal  letters-patent  in  1685  were  not  rendered  void  by  reason 
of  their  conferring  manorial  privileges  and  franchises;  Den  v. 
Nixon,  10  Yerg.  519,  holding  that  statute  of  1824,  declaring  void 
entry  on  land  in  occupation  of  another  without  notice  only,  voided 
the  entry  as  to  so  much  as  was  so  occupied. 

Miscellaneous.—  Cited,  but  not  in  point,  in  Lewis  v.  Durst,  10  Tex» 
416,  and  Guilbeau  v.  Mays,  15  Tex.  417. 

9  Wheat.  680-719,  6  L.  189,  MILLER  v.  STEWART. 

Principal  and  surety  —  Alteration  of  instruments.— Liability  of 
surety  is  not  to  be  extended  by  implication  beyond  the  terms  of  his 
contract,  and  a  variation  to  which  he  does  not  assent  is  fatal. 
Accordingly  an  interlineation  in  a  tax  collector's  bond,  adding  a 
further  township  to  his  Jurisdiction,  avoids  it,  p.  703. 

This  is  a  leading,  authority  for  the  principle  above  laid  down. 
That  it  has  been  widely  indorsed  and  followed  is  amply  shown  by 
the  citing  cases.  Those  in  the  Federal  courts  are:  United  States 
V.  Boyd,  15  Pet.  208,  10  L.  714,  holding  official  bond  could  not,  by 
Implication,  be  made  retro8i)ective;  McMicken  v.  Webb,  6  How.  299, 
12  L.  446,  holding  the  liability  of  two  sureties  on  a  note  could  not  be 
transferred  to  another  contract  without  their  consent;  Leggett  v. 
Humphreys,  21  How.  70,  16  L.  54,  holding  that  a  surety  who  had 
satisfied  the  penalty  of  his  bond,  at  execution  sale,  would  be  re- 
lieved in  equity  from  another  judgment  on  same  bond  in  another 
court;  Martin  v.  Thomas,  24  How.  317.  16  L.  690,  holding  surety 
released  by  principal  erasing  his  name  from  a  bond  in  replevin 
with  consent  of  marshal;  Smith  v.  United  States,  2  Wall.  234,  17 
L.  792,  where  erasure  of  name  of  one  surety  before  approval  of 
bond  by  a  Judge,  without  consent  of  the  other  surety,  avoided  the 
bond;  United  States  v.  Boecker,  21  Wall.  657,  22  L.  475,  holding 
that  liability  under  a  distiller's  bond  was  limited  to  the  specific 
locality  named;  Magee  v.  Manhattan  Life  Ins.  Co.,  92  U.  S.  98,  23 
L.  700,  holding  sureties  on  a  bond  for  faithful  performance 
not  relieved  by  reason  of  previous  undischarged  Indebtedness  of 
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their  principal  to  obligee,  when  no  fraud  imputed;  Union  Life  Ins. 
Co.  V.  Hanford,  143  U.  S.  191,  36  L.  120,  12  S.  Ct  439,  holding  an 
extension  of  a  mortgage,  given  to  a  grantee  without  consent  of  his 
grantor,   discharges  latter  from   personal   liability;   Prairie    State 
Bank  v.  United  States,  164  U.  S.  237,  41  L.  418,  17  S.  Ct  146,  hold- 
ing surety  for  faithful  performance  of  building  contract  who,  on 
default  of  his  principal,   completed  the  contract,   had   a  superior 
equitable   right  to  the  final   reserved  payment  over  that  of   an 
assignee  of  the  principal  made  without  sureties'  knowledge;  Boody 
V.  United  States,  1  Wood.  &  M.  169v  F.  C.  1,636,  holding  that  sureties 
for  a  deputy  postmaster  are  liable  for  his  noncompliance  with  sub- 
sequent as  well  as  past  laws  or  orders  till  his  term  expires;  United 
States  V.  De  VIsser,  10  Fed.  658,  holding  sureties  on  warehouse 
bonds  discharged  by  postponement  of  sale  of  goods  in  bond  without 
their  consent;  United  States  v.  Campbell,  10  Fed.  818,  820,  holdiIl^' 
sureties  on  warehouse  bond  could  not  be  held  on  a  rellquidation  of 
bonded  goods  withdrawn  within  specified  time  on  discovery  of  error 
In  duty  paid;  United  States  v.  O'Neill,  19  Fed.  570,  holding  sureties 
discharged  when  name  of  an  Intended  third  surety  was  altered  and 
another  substituted;   Evans   v.    Lawton,   34   Fed.   236,    holding   a 
guarantor  of  an  agent  authorized  to  sell  for  **  cash  in  all  cases." 
discharged  on  permission  given  to  sell  for  credit  to  any  extent; 
Pascault  y.  Cochran,  34  Fed.  364,  holding  a  collateral  mortgage  given 
as  security  for  purchase  money  not  discharged  by  action  of  vendor 
In  perfecting  title  after  conveyance;  Board  of  Comrs.  v.  Branham, 
57  Fed.  181,  holding  sureties  to  contractor's  bond  discharged  when 
contractor,  by  fraud,  obtained  an  excessive  payment  on  the  con- 
tract; Scott  V.  Scruggs,  60  Fed.  725,  23  U.  S.  App.  280,  holding  a 
joint  maker  of  a  note  being  a  surety,  released  by  extension  of  note 
without  his  knowledge,  although  holder  did  not  know  he  was  a 
surety;  United  States  Glass  Co.  v.  West  Virginia  Flint  Bottle  Co., 
81  Fed.  995,  996,  holding  an  alteration  In  contract,  whether  material 
or  not  discharged  sureties;  Jacksonville,  etc..  By.  Co.  v.  Hooper,  85 
Fed.  624,  52  U.  S.  App.  586,  dissenting  opinion,  majority  holding 
sureties  on  a  supersedeas  bond  not  released  by  an  arrangement 
looking  to  a  settlement  of  the  Judgment  which  subsequently  failed; 
Tyler  MIn.  Co.  v.  Last  etc.,  Min.  Co.,  90  Fed.  23,  holding  sureties 
on  preliminary  injunction  bond  released  by  modification  of  the  same 
by  the  court 

State  court  citing  cases  commencing  with  Alabama  are:  Glover 
T.  Bobbins,  49  Ala.  221,  20  Am.  Bep.  273,  holding  surety  discharged 
by  addition  to  a  note  of  the  words  " with  Interest  at  4  per  cent," 
without  his  consent  though  made  by  payee  or  principal;  City 
Oouncll  T.  Hughes,  65  Ala.  204,  holding  obligation  of  sureties*  bond 
of  a  city  clerk  did  not  extend  beyond  period  for  which  he  was  origin- 
ally elected;  Anderson  v.  Bellenger,  87  Ala.  330,  13  Am.  St.  Hep. 
48,  6  So.  82,  4  L.  B.  A.  680,  variations  in  a  contract  of  suretyship. 
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made  by  a  third  party,  without  authority,  and  not  affecting  validity 
of  the  contract,  do  not  discharge  surety;  State  v.  Churchill,  48  Ark. 
442,  3  S.  W.  359,  holding  erasure  of  name  of  a  surety,  the  sureties 
not  assenting,  discharges  the  remaining  sureties;  Pierce  v.  Whiting, 
<53  Cal.  643,  holding,  where  an  undertaking  given  to  obtain  release  of 
A  ship  provided  for  surrender  of  the  property  on  demand,  sureties 
were  not  chargeable  when  no  demand  made;  Elder  v.  Kutner,  97 
Cal.  493,  32  Pac.  564,  defining  obligations  of  sureties  to  undertaking 
on  attachment;  New  Haven  Co.  Bank  v.  Mitchell,  15  Conn.  220, 
holding  a  contract  of  suretyship  should  be  interpreted  by  same 
rules  as  other  contracts;  Village  of  Chester  v.  Leonard,  68  Conn. 
509,  37  Atl.  400,  holding  that  sureties  to  a  contractor's  bond,  which 
provided  for  payments  on  the  engineer's  certificates,  were  released, 
if  payments  were  made  without  them;  Mayor  of  Wilmington  v. 
Horn,  2  Harr.  195,  holding  surety  to  an  official  bond  of  an  officer 
whose  appointment  is  annual,  not  liable  beyond  the  actual  term, 
though  the  officer  held  over  till  a  successor  is  appointed;  Raney  v. 
Baron,  1  Fla.  331,  holding  surety  on  an  appeal  bond  conditioned  for 
payment  of  damages  and  costs,  not  liable  for  additional  damages 
awarded  by  the  Court  of  Appeals;  State  v.  Montague,  34  Fla.  36,  15 
So.  591,  holding  sureties  on  tax  collector's  bond  not  liable  for  cost 
•of  advertising  sales  for  delinquent  taxes;   Field  v.   Rawllngs,   1 
Glim.  583,  holding  that  sureties  to  a  bond  for  return  of  certain 
moneys,  if  so  decided  by  the  legislature  or  the  Supreme  Court,  were 
not  bound  to  procure  such  decision,  nor  liable  under  a  decision  of 
one  branch  only  of  the  legislature;  Sans  v.  People,  3  Glim.  336, 
holding  a  surety  to  a  ball  bond,  the  amount  of  which  was  subse- 
quently altered,  was  not  bound,  although  he  verbally  assented  to  the 
.alteration;  Sharp  v.  Bedell,  5  Glim.  93,  holding  sureties  to  an  appeal 
bond  conditioned  to  pay  Judgment  rendered  by  a  specific  court,  not 
liable  when  venue  changed  and  Judgment  rendered  in  another; 
-Governor  v.  Lagow,  43  IlL  141,  holding  sureties  to  bond  by  as- 
signees in  liquidation  of  a  bank  not  liable  after  the  four  years 
.allowed  by  law  for  the  liquidation,  although  In  the  interim  an  act 
was  passed  extending  the  time;  Chicago  &  A.  R.  R.  Co.  v.  Higglns, 
58  III.  133,  holding  sureties  on  an  agent's  bond  not  bound  for  money 
received  and  retained  by  another  and  subordinate  agent  in  same 
•department,  not  appointed  by  their  principal;  People  v.  Tompkins, 
74  111.  487,  holding  sureties  to  grain  inspector's  bond  not  liable  for 
moneys  collected  by  him  for  Inspection,  where  the  duty  of  col- 
lecting such  money  was  not  imposed  on  him  before  the  execution 
of  the  bond;  Ovlngton  v.  Smith,  78  111.  252,  holding  sureties  to  an 
Injunction  bond,  where  two  parties  were  enjoined,  not  liable  when 
injunction  dissolved  against  one  only;  Schnell  v.  North  Side  PL  Mill 
Co.,  89  111.  584,  where  court  refused  to  regard  an  indorsement  of  a 
note  in  blank  as  a  contract  of  guaranty  in  the  absence  of  legal 
evidence  to  rebut  the  necessary  presumption. 
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Following  an  alphabetical  arrangement  of  the  State  courts,  citing 
cases  in  the  States  from  Indiana  to  Minnesota,  are:  Judah  y. 
Zimmerman,  22  Ind.  392,  holding  the  surety  on  contractor's  bond 
not  liable,  when  a  supplemental  contract  was  entered  into,  which 
materially  varied  the  first  contract;  Jenkins  ▼.  Lemonds,  29  Ind. 
295,  and  State  v.  Roberts,  46  Ind.  205,  holding  sureties  to  bond  of 
clerk  of  court  not  liable  to  make  good,  money  which  he  was 
not  authorized  to  receive;  Markland,  etc.,  Ck>.  v.  Klmmel,  87  Ind. 
569,  holding  that  a  guarantor  of  several  lessees  is  not  bound 
until  all  have  executed  the  lease;  Hawkins  v.  Thomas,  3  Ind.  App. 
402,  29  N.  E.  158,  holding  the  sureties  on  official  bond  are  liable  as 
far  and  no  farther  than  the  principal;  Thompson  v.  Dickerson,  22 
Iowa,  363,  holding  sureties  on  a  substituted  official  bond  not  liable 
for  past  delinquencies;  Indiana  Dist  v.  Reichard,  50  Iowa,  101,  hold- 
ing changes  made  in  school  building  contract  extending  time  for 
completion,  released  sureties  to  contractor's  bond;  Spencer  v.  Sher- 
win,  86  Iowa,  121,  53  N.  W.  87,  holding  sureties  to  bond  enjoining 
collection  of  a  Judgment  not  bound  on  dismissal  of  the  bill,  where 
the  condition  was  only  to  pay  all  damages  which  might  be  ad- 
Judged  by  reason  of  the  injunction;  McLennan  v.  Wellington,  48 
Kan.  760,  30  Pac.  184,  holding  in  a  bond  for  due  performance  of 
building  contract,  the  sureties  were  not  released  by  changes  in  the 
specifications  which  were  allowed  by  the  contract;  Peru  Plow, 
etc.,  Co.  v.  Ward,  1  Kan.  App.  8,  41  Pac.  64,  holding  surety  on  three 
notes,  payable  one,  two  and  three  years  after  date,  released  by 
subsequent  agreement,  that  on  default  on  one  note  the  others  should 
become  payable;  Hickman  v.  Fargo,  1  Kan.  App.  705,  42  Pac.  384, 
holding  that  sureties  for  a  debtor's  release,  bond  conditioned  for 
payment  of  specific  Judgment  If  he  breaks  bounds,  are  not  liable 
to  pay  another  Judgment  though  rendered  by  same  court;  Ruble 
▼.  Norman,  7  Bush,  583,  holding  that  extinguishment  of  a  debt 
secured  by  bond  by  delivery  of  an  equivalent  in  property,  released 
the  sureties  and  their  liability  was  not  revived  by  sale  of  the 
property  by  the  debtor  and  retention  of  part  of  the  proceeds;  Roman 
V.  Peters,  2  Rob.  (La.)  482,  38  Am.  Dec.  224,  holding  sureties  to 
sheriff's  official  bond,  released  by  creation  of  a  new  office,  altering 
the  duties  and  emoluments  of  the  sheriff;  McGuire  v.  Wooldridge, 
6  Rob.  (La.)  50,  holding  that  extension  of  time  on  a  note  released 
the  indorser;  Green  v.  Locke,  31  La.  Ann.  659,  holding  surety  on 
official  bond  released  by  temporary  transfer  of  principal  to  other 
employment;  Stillman  v.  Wickham,  106  Iowa,  599,  76  N.  W.  1008, 
holding  building  contractor's  bondsmen  released  by  a  slight  varia- 
tion in  the  contract  even  though  for  the  contractor's  benefit;  Manu- 
facturers* Bank  v.  Cole,  39  Me.  193,  holding  no  action  against  surety 
to  a  note  maintainable  where  note  made  payable  to  president,  etc., 
of  a  bank  or  order,  and  note  not  discounted  or  negotiated  by  the 
bank;  Waterman  y.  Yose,  43  Me.  511,  holding  the  addition  to  a 
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note  of  the  words  "  with  Interest "  is  material,  and  If  made  with- 
out consent  of  indorser,  he  Is  discharged,  although  made  before 
delivery;  Strawbridge  v.  Baltimore,  etc.,  R.  R.  Co.,  14  Md.  366, 
74  Am.  Dec.  543,  holding  sureties  on  a  ticket  agent's  bond  not 
discharged  by  conversion  of  the  station  from  second  to  first 
class,  the  duties  being  the  same;  Fullerton  v.  Miller,  22  Md.  8,  hold- 
ing liability  of  surety  to  an  appeal  bond  operating  as  a  supersedeas, 
limited  to  make  good  the  damages  awarded  by  the  courts  and  not 
to  those  suffered  by  reason  of  the  appeal;  Wehr  v.  German,  etc., 
i  Congregation,   47  Md.   190,   holding,   on  bond   to   secure  perform- 

!  ance  of  builder's  contract,  alterations  in  work,  if  allowed  and  within 

limits  prescribed,  did  not  discharge  sureties;  First  Nat  Bank  v. 
Gerke,  68  Md.  456,  6  Am.  St.  Rep.  456,  13  Atl.  360,  holding  sureties) 
to  a  bond  of  assistant  bookkeeper  of  bank  discharged  on  his 
appointment  as  note-teller  and  discount  clerk;  Plunkett  v.  Sewing 
Machine  Co.,' 84  Md.  533,  36  Atl.  116,  holding  on  bond  of  agent  in  a 
limited  territory,  for  sale  of  a  specified  article,  where  the  guaranty 
provided  for  variation  of  contract  by  agreement  In  writing,  sureties 
were  discharged,  on  the  territory. being  enlarged  verbally;  Grocers' 
Bank  v.  Kingman,  16  Gray,  476,  holding  sureties  to  cashier's  bond 
discharged,  by  subsequent  increase  of  bank's  capital  stock;  contra, 
Lionberger  v.  Krleger,  88  Mo.  165;  in  Thomas  v.  Blake,  126  Mass. 
vt21,  holding  that  liability  of  sureties  on  deputy  sheriflTs  bond,  which 
1-ecited  the  appointment  without  statlag  date,  was  confined  to  act9 
subsequent  to  date  of  bond;  Warren  v.  Lyons,  152  Mass.  312,  25  N. 
E.  722,  9  L.  B.  A.  354,  guarantor  for  payment  of  rent  "  in  the  man- 
ner therein  mentioned,"  is  discharged  by  lessee  holding  over  at  a 
different  rent,  for  a  time,  but  thereafter  at  former  rent;  Simonson 
V.  Grant,  36  Minn.  442,  31  N.  W.  862;  sub  nom.  Simonson  y.  Thori, 
holding  sureties  to  builder's  contract  discharged  by  owner  making 
payments  on  order  of  contractors,  in  excess  of  the  amount  due  under 
the  contract 

State  court  citing  and  applying  cases  from  Missouri  to  New 
Jersey  are  as  follows:  Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  566,  47 
Am.  Dec.  133,  holding  surety  on  corporation  agent's  bond  only 
liable  for  acts  which  corporation  can  lawfully  require  of  the  agent; 
Fisher  v.  Cutter,  20  Mo.  209,  holding  a  guaranty  of  a  draft  dis- 
charged by  extension  of  the  time;  Schuster  v.  Weissman,  63  Mo. 
561,  lioldlng  liability  of  sureties  on  a  deputy  collector's  bond  not 
discharged  by  subsequent  division  of  the  district  into  two;  Nof- 
singer  v.  Hartnett,  84  Mo.  553,  deciding  liability  of  sureties  to 
appeal  bond  to  State  Supreme  Court,  when  case  subsequently 
taken  to  Supreme  Court  of  United  States  as  defendant  on 
disposition  and  destination  of  mandate  of  latter  court;  Schuster 
V.  Weiss,  114  Mo.  171,  21  S.  W.  442,  19  L.  R.  A.  186.  sureties  to  appeal 
bond  discharged  by  an  alteration  in  the  law  governing  appeals; 
Home  Savings  Bank  v.  Traube,  6  Mo.  App.  230,  holding  sureties 
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of  a  bookkeeper  not  liable  for  his  default  as  teller;  Helm  Brewing 
Co.  V.  Hazen,  55  Mo.  A  pp.  282,  holding  that  the  addition  of  the 
word  ••  seal,"  converting  a  simple  contract  into  a  specialty,  dls- 
<»harged  the  liability  of  sureties;  Oberbeck  v.  Mayer,  59  Mo.  App. 
295,  holding  sureties  to  a  bond,  referring  to  a  specified  building 
contract,  cannot  be  held  for  performance  of  a  different  contract 
unless  proved  that  they  knew  of  and  authorized  the  change;  Hale 
^  T.  Forbis,  3  Mont  408,  dissenting  opinion,  majority  holding  a  surety 
on  a  promissory  note  was  not  released  by  a  subsequent  change  in 
rate  of  Interest  and  extension  of  time,  unsupported  by  valid  con- 
f«ideratlon;  Van  Sickel  v.  Buffalo  County,  13  Neb.  119,  42  Am.  Rep. 
763,  13  N.  W.  27,  holding,  in  action  on  bond  for  county  treasurer's 
third  term,  the  sureties  could  show  the  entire  defalcation  w^as 
made  before  the  commencement  of  the  term  of  office  covered  by 
the  bond,  and  In  such  case  would  not  be  liable;  Brennan  v.  Clark, 
29  Neb.  399,  45  N.  W.  476,  and  Gray  v.  School  District,  35  Neb. 
448,  53  N.  W.  380,  holding  that  sureties  to  a  contractor's  bond  were 
entitled  to  a  deduction  for  any  losses  sustained  by  them  on  account 
of  unauthorized  payments  to  the  contractor;  Crane  Co.  v.  Specht,  39 
Neb.  130,  42  Am.  St  Rep.  566,  57  N.  W.  1017,  holding  that  a  guar- 
anty of  an  account  for  goods  supplied  by  a  corporation  ceases  on 
the  corporation  changiiig  its  corporate  name;  Quill  en  v.  Arnold,  12 
Nev.  244,  where,  on  an  undertaking  to  release  an  attachment,  one 
of  two  plaintiffs  was  subsequently,  without  knowledge  of  sureties, 
a.llowed  to  discontinue  the  suit,  the  sureties  were  released;  Truckee 
TiOdge  V.  Wood,  14  Nev.  310;  Carson  Opera  House  v.  Miller,  16  Nev. 
^38,  holding  that  failure  to  make  payments  to  contractors  accord- 
ing to  contract  released  sureties;  Watriss  v.  Pierce,  32  N.  H.  576, 
holding,  where  two  notes  were  given  to  secure  advances  with  a 
iKind  to  take  up  the  notes  at  end  of  two  years,  the  deduction  of 
two  years*  interest  from  the  advance,  without  consent  of  sureties, 
discharged  their  liability;  Wright  v.  Bartlett  43  N.  H.  550,  holding 
an  agreement  to  extend  time  on  a  note,  without  consent  of  surety, 
operated  to  discharge  him;  Manufacturers'  Bank  v.  DIckerson,  41 
N.  J.  L.  450,  32  Am.  Rep.  239,  holding  sureties  for  assistant  clerk 
In  a  bank  not  liable  after  his  promotion  to  bookkeeper;  Monroe  v. 
De  Forest,  53  N.  J.  Eq.  267,  31  Atl.  774,  holding  that  when  a  cred- 
itor, who  holds  a  collateral  security  taken  from  his  debtor,  consents 
to  a  material  alteration,  the  surety  is  thereby  discharged. 

1'he  following  citing  and  applying  cases  embrace  Jurisdictions 
from  New  York  to  South  Carolina:  Clark  v.  NIblo,  6  Wend.  245, 
holding  surety  to  a  recognizance  discharged  where,  before  breach 
of  the  condition,  it  was  rendered  Impossible  of  performance  by 
acts  of  the  principal  without  knowledge  of  the  bail;  Hunt  v.  Smith, 
17  Wend.  180,  31  Am.  Dec.  297,  holding  a  guaranty  for  supply  of 
goods  to  a  limited  amount,  bills  to  be  sent  to  guarantor,  avoided 
by  supply  of  goods  in  excess  of  limit  and  giving  of  credit;  Mc- 
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Glnskey  v.  Cromwell,  11  N.  Y.  698,  where  a  surety  to  a  conttactor's- 
bond  held  not  liable  for  wages  due  by  a  subcontractor,  although 
contract  prohibited  subletting;  Grant  v.  Smith,  46  N.  Y.  97,  where^ 
surety  guaranteeing  payment  under  a  contract  for  supply  of  a 
specified  engine,  held  not  liable  when,  by  agreement  l>etween  the 
principals,  a  different  machine  supplied  without  surety's  consent; 
State  V.  Pennocls,  60  N.  Y.  427,  holding  sureties  to  a  supervisor's^ 
l)ond  not  liable  for  money  received  by  the  principal,  without  au- 
thority of  law,  or  voluntarily;  Benjamin  v.  Rogers,  126  N.  Y.  71, 
26  N.  E.  972,  where  a  joint  maker  of  a  note,  for  accommodation,  to* 
enable  principal  to  obtain  a  loan  from  specified  payee,  held  not 
liable  when  loan  obtained  from  another  party,  to  whom  note  was- 
transferred;  Clinton  Bank  v.  Ayres,  16  Ohio,  292,  holding  surety 
to  a  note  made  payable  to  a  particular  bank  not  liable,  when  note- 
discounted  by  third  person,  without  knowledge  of  surety;  McGov- 
ney  v.  State,  20  Ohio,  97,  holding  sureties  on  executor's  bond  not 
liable  when,  by  mistake,  deceased  described  in  bond  by  a  wrong 
name;  State  v.  Cutting,  2  Ohio  St.  6,  holding  sureties  are  never  to- 
l)e  visited  with  penalties,  nor  their  liability  extended  beyond  the 
strict  letter  of  their  obligation,  applied  to  executor's  bond;  Grant 
v.  Ludlow's  Admr.,  8  Ohio  St  68,  holding  that  a  voluntary  agent 
becoming  liable  by  reason  of  his  negligence  for  the  performance 
of  a  contract  between  a  third  party  and  his  principal  Is  discharged 
if  a  material  variation  is  made  In  its  terms;  Hall  v.  Williamson, 
9  Ohio  St  23,  holding  sureties  on  a  bond  to  stay  a  Judgment  for  a 
named  sum  could  not  be  held  on  a  record  showing  Judgment  for 
a  different  sum;  Beed  v.  Board  of  Education,  39  Ohio  St.  637,  hold- 
ing sureties  on  treasurer's  bond  for  due  reimbursement  of  **  funds  "" 
liable  for  certificates  of  deposit  of  tax  money  received  by  the 
treasurer  and  lost  by  him  through  bank  failure;  Eckert  v.  Myers, 
45  Ohio  St  532,  15  N.  E.  8G5,  holding  surety  to  bond  for  two  ad- 
ministrators, the  survivor  of  whom  defaults.  Is  not  liable  until 
the  estates  of  both  principals  are  exhausted;  Commonwealth  v. 
West,  1  Bawle,  34,  dissenting  opinion,  majority  holding  that  surety 
to  prothonotary's  bond  conditioned  to  duly  account  for  all  moneys 
received,  not  liable  for  moneys  earned,  but  collected  and  paid  over 
by  his  successor;  Wylie  v.  Gallagher,  46  Pa.  St  209,  holding  sureties 
of  county  treasurer  liable  for  balance  found  due,  although  he  had 
been  charged  with  scrip  illegally  issued  by  county  commissioners^ 
but  which  he  had  received  and  paid  out  as  money;  Cannell  v.  Craw- 
ford County,  59  Pa.  St  203,  holding  that  where  taxes  were  collected 
by  one  under  a  warrant  Improperly  issued,  sureties  to  the  bond  of 
the  duly  appointed  collector  were  not  liable  for  those  collections; 
Bensinger  v.  Wren,  100  Pa.  St  605,  holding  the  bond  of  a  private 
bank  corporation's  cashier  became  inoperative  when  the  company 
ceased  to  do  business  as  such;  Hutchinson  v.  Woodwell,  107  Pa.  St 
520,  holding  surety  on  contract  under  which  collateral  was  deposited 
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l>7  thte  principal  to  be  sold  In  case  of  breach,  not  liable  when,  after 
breach,  the  collateral  was  sold  to  answer  another  debt;  Gardner 
T.  Gardner,  23  S.  G.  690,  holding  an  extension  of  time  for  payment 
between  debtor  and  creditor  discharges  surety. 

In  the  remaining  State  jurisdictions  are  the  following  citing  and 
applying  cases:  Borden  v.  Houston,  2  Tex.  607,  holding  sureties  to 
bond  of  collector  of  customs  not  discharged  because,  since  date 
of  bond,  collector  was  authorized  to  receive  a  different  kind  of 
funds  in  payment  of  duties;  Smith  y.  Montgomery,  3  Tex.  210; 
holding  that  a  letter  of  guaranty  addressed  to  two  persons  by  their 
firm  name,  one  of  whom  had  previously  withdrawn  from  the  firm, 
was  not  available  as  security  to  the  continuing  partner;  Smith  v. 
Doak,  3  Tex.  222,  holding  one  who  signs  a  promissory  note  as 
surety  for  two  joint  promisors  is  not  liable  if  both  do  not  sign; 
Davis  V.  State,  5  Tex.  App.  50,  holding  sureties  to  a  bail  bond? 
released  by  erasure  of  signature  of  a  surety;  Coughran  v.  Bigelow^ 
9  Utah,  266,  34  Pac.  53,  holding  sureties  to  a  bond  on  contract  to 
convey  real  estate,  in  which  time  was  of  the  essence,  dischargecl 
by  failure  to  make  payment  as  provided;  Bank  of  St  Albans  v^ 
Smith,  30  Yt  152,  holding  that  one  who  as  surety  signs  a  joint  note* 
payable  at  a  certain  time  is  not  liable  if  the  note  is,  without  hi»- 
knowledge,  deposited  with  payee  as  collateral  for  a  continuing  loanr 
King  Co.  V.  Ferry,  5  Wash.  554,  34  Am.  St  Rep.  895,  32  Pac.  544, 
19  L.  R.  A.  508,  sureties  to  an  official  bond  are  not  liable  for  official 
acts  during  an  extension  of  the  original  term  effected  by  th» 
legislature  since  the  giving  of  the  bond;  Leonard  v.  County  Court,, 
25  W.  Va.  52,  where  sureties  to  a  contractor's  bond  were  held  not 
to  be  discharged  by  payment  and  acceptance  of  the  work  whlciv 
subsequently  proved  defective;  Yeager  v.  Musgrave,  28  W.  Va.  111,, 
holding  an  alteration  of  an  agreement  containing  mutual  covenants,, 
made  by  one  with  whom  it  is  deposited  for  safe-keeping  without 
privity  of  any  of  the  parties,  will  not  affect  the  liabilitlei* 
of  the  parties,  collecting  numerous  authorities;  Rigg  v.  Parsons, 
29  W.  Va-  527,  2  S.  E.  83,  holding  that  a  bond  given  tc 
release  an  attachment  was  released  by  transfer  of  the  cause  before* 
judgment,  to  another  court  See  also  notes  to  93  Am.  Dec.  527,  on 
effect  on  sureties  of  legislative  alteration  of  duties  of  officer;  32r 
Am.  Rep.  243,  on  liability  of  sureties  to  bond  of  a  bookkeeper 
afterwards  promoted  to  teller  and  cashier;  6  Am.  St.  Rep.  458,  o» 
release  of  sureties  by  change  in  duties  or  obligations  of  principal;. 
9  Biss.  187,  P.  G.  16,935,  note  on  this  general  point  Cited,  argu- 
endo, Tuohy  V.  Woods,  122  Gal.  668,  55  Pac.  684,  holding  that  burdeiv 
is  on  plaintiff  to  show  that  a  variation  has  been  agreed  to  by  the' 
surety. 

Distinguished  in  People  v.  Breyfogle,  17  Gal.  508,  holding  that  sure*- 
tles  on  a  bond  "  joint  and  several "  but  naming  the  sum  for  which 
each  surety  would  be  liable  were  only  bound  for  their  several  obll^ 

Vol.  II  —  21 


9  Wheat  680-719         Notes  on  U.  S.  Reports.  822 

gations;  Backns  v.  Archer,  109  Mich.  668,  67  N.  W.  914,  as  extreme 
doctrine,  but  holding  that  surety  to  a  builder's  contract  is  discharged 
by  advances  made  without  his  consent  in  excess  of  amount  due; 
Bangs  y.  Strong,  4  N.  Y.  324,  in  concurring  Judgment,  arguendo, 
that  the  real  reason  for  holding  a  surety  discharged  was  not  change 
of  the  contract  but  that  the  rights  of  the  surety  against  his  principal 
were  interfered  with;  People  v.  Villas,  36  N.  Y.  472,  note  to  93  Am. 
Dec.  526,  in  concurring  opinion,  arguendo,  that  a  surety  on  bond  of 
a  pubUc  officer  was  not  discharged  by  a  law  imposing  on  principal 
new  duties  of  a  simHar  nature  not  affecting  the  original  duties; 
Trempcr  y.  Hemphill,  8  Leigh,  625,  628,  31  Am.  Dec  674,  676,  hold- 
ing that  a  supplemental  agreement  made  by  the  principal,  only  that 
interest  should  run  from  date,  did  not  release  the  sureties  to  a  Joint 
note  from  their  obligation;  Loving  v.  Auditor,  76  Va.  948,  holding 
tha'^  a  change  in  the  salary  of  a  public  officer  is  not  such  a  varia- 
tion of  his  appointment  as  will  discharge  his  sureties;  Christian 
T.  Keen,  80  Va.  376,  holding  that  if  a  surety  charges  his  property 
for  the  benefit  of  another  a  credit  on  account  of  the  principal  debtor 
discharges  pro  tanto  the  lien  on  surety's  estate;  State  Savings  Bank 
v.  Baker,  93  Va.  515,  25  S.  E.  551,  holding  an  indorser  of  a  note 
for  accommodation  is  discharged  by  extension  of  time  of  note  with- 
out his  consent  Qualified  in  U.  S.  Glass  Ck>.  v.  Mathews,  89  Fed. 
830,  holding  sureties  not  discharged  by  the  addition  of  a  memoran- 
dum to  the  contract  guaranteed,  in  no  way  affecting  it,  and  in 
Stephens  v.  Elver,  77  N.  W.  738,  holding  alteration  must  be  material. 
Explained  in  Shreffier  v.  Nadelhoffer,  133  111.  551,  25  N.  E.  633,  as 
not  intended  to  prevent  courts,  in  order  to  ascertain  precise  terms 
of  the  contract,  from  resorting  to  same  means  as  in  other  contracts. 

Sureties'  contracts  are  construed  with  considerable  strictness, 
both  at  law  and  in  equity,  p.  703. 

Cited  and  relied  upon  to  this  point  in  U.  S.  v.  tJlrlci,  111  U.  S. 
42,  28  L.  346,  4  S.  Ct  290,  holding  sureties  on  a  distiUer's  bond  dis- 
charged by  seizure  and  sale  of  spirits  and  discharge  of  the  taxes 
out  of  proceeds;  United  States  v.  Linn,  2  McLean,  505,  F.  C.  15,606, 
holding  sureties  not  bound  to  answer  for  defalcations  prior  to  date 
of  bond;  United  States  v.  Cushman,  2  Sumn.  435,  F.  0. 14,908,  holding 
that  as  to  sureties*  contracts  nothing  will  be  presumed  beyond  what 
the  positive  facts  substantiate;  United  States  v.  Cheeseman,  3 
Sawy.  420,  F.  C.  14,790,  refusing  to  hold  assistant  treasurer's  bonds- 
men for  breaches  In  performing  duties  as  stamp  agent;  Davis  v. 
Klngsley,  13  Conn.  298,  holding  that  when  liability  of  a  surety 
was  brought  within  the  terms  of  his  contract  the  question  of  hard- 
ship should  not  be  considered;  Bissell  v.  Ames,  17  Conn.  128,  hold- 
ing that  a  surety  guaranteeing  a  partner's  obligations  not  liable 
for  any  sums  found  due  to  other  partners;  Olmstead  v.  Olmstead,  38 
Conn.  337,  dissenting  opinion,  majority  holding  that  on  a  guardian's 
bond  equity  would  construe  a  Joint  obligation  as  Joint  and  several 
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as  required  by  law  In  such  cases;  Trustees  v.  Otis,  86  III.  181,  hold- 
ing court  of  chancery  will  not  reform  an  official  bond  as  against 
sureties  for  a  mistake  as  to  name  of  payee;  Stillman  y.  Wickham, 
106  Iowa,  500, 76  N.  W.  1008,  holding  a  slight  alteration,  even  for  the 
benefit  of  the  principal  debtor,  releases  the  surety;  Bums  y.  Singer 
Mfg.  Co.,  87  Ind.  548,  holding  on  construction  of  a  bond  to  an  agency 
contract  conditioned  for  payment  of  "  every  indebtedness  now  exist- 
ing or  which  may  hereafter  be  incurred  "  that  no  liability  attached 
after  agency  terminated;  Irwin  v.  Kilbum,  104  Ind.  115,  3  N.  E. 
651,  holding  where  a  bond  was  given  to  secure  performance  of  a 
contract  they  must  be  read  together  and  If  the  contract  is  valid 
sureties  are  bound;  Weir  Plow  Ck>.  v.  Walmsley,  110  Ind.  246,  11 
N.  E.  233,  holding  surety  for  performance  of  contract  to  sell  goods 
on  commission  not  liable  for  goods  bought  by  principal  prior  to 
execution  of  contracts;  Graves  v.  Merrill,  67  Minn.  474, 70  N.  W.  566, 
but  holding  sureties  on  contractor's  bond  could  not  plead  payments 
to  him  under  the  contract  in  excess  of  agreement;  Paullson  v. 
Halsey,  87  N.  J.  L.  210,  holding  that  sureties  to  bonds  of  deputy 
collector  of  Internal  revenue  could  not  be  held  liable  for  defalcations 
prior  to  date  of  bond;  Dunham  v.  Downer,  31  Yt.  260,  reviewing 
authorities  and  holding  that  extension  of  time  for  payment  of  m 
judgment  was  ground  for  a  perpetual  injunction  in  equity;  Walla 
Walla  Co.  ▼.  Ping,  1  Wash.  Ter.  347,  holding  an  official  bond  executed 
and  delivered  In  blank  with  no  penal  sum  stated  not  binding  on  the 
sureties  though  accepted  by  the  proper  officer;  Borden  v.  Houston, 
2  Tex.  607,  affirming  the  general  rule;  United  States  v.  Amer. 
Bonding,  etc.,  Co.,  89  Fed.  920,  affirming  Instruction  at  trial  to  that 
effect. 

S^Iiscellaneons. —  Cited  In  Read  v.  Bowman,  2  Wall.  604,  17  L. 
817,  as  to  sureties'  liability;  Crews  v.  Boss,  44  Ind.  489,  arguendo, 
as  to  right  of  clerk  of  court  to  receive  in  payment  of  costs  anything 
but  legal  tender  money,  as  affecting  right  to  new  trial  involving 
payment  of  costs;  Collins  v.  Collins,  51  Miss.  319,  323,  24  Am.  Rep. 
637,  640,  In  general  discussion  of  rules  as  to  effect  of  alterations 
In  deeds  and  other  documents,  collecting  authorities.  Cited  In 
error  on  points  not  touched  by  the  decision  In  Morgan  v.  Morgan, 

10  Ga.  303,  and  State  v.  Crocker,  5  Wyo.  398,  40  Pac.  684. 

9  Wheat  720-738,  6  L.  190,  UNITED  STATES  v.  KIRKPATRICK. 

Appeal  and  error  —  Pleading. —  Errors  In,  arising  from  extreme 
irregularity  and  laxity  justify  a  reversal  of  the  judgment  and  re- 
pleader; nor  will  an  agreement  of  parties  dispense  with  the  sub- 
stance of  appropriate  pleas,  p.  729. 

Cited  and  rule  applied  in  Garland  v.  Davis,  4  How.  153,  154, 

11  L.  917,  918,  where  the  court  remanded  the  case  that  pleadings 
might  be  amended* 
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Bonds  —  Principal  and  surety.— Liability  of  sureties  on  revenue^ 
collector's  bond,  conditioned  for  the  discliarge  of  his  duties  accord- 
ing to  law,  does  not  cover  duties  created  by  subsequent  statutes- 
unless  so  clearly  stipulated,  p.  732. 

This  holding  has  been  indorsed  and  rolled  on  by  citing  cases,  as> 
follows:    Bethune  v.  Dozier,  10  Ga.  239,  holding  the  obligations  or 
sureties  were  always  stricti  juris,  collecting  authorities;  Green  t. 
Brandon,  Walk.  (Miss.)  372,  holding  that  an  act  granting  extension  or 
time  for  settlement  of  a  tax  collector's  account  passed  subsequent  to 
his  bond  released  his  sureties  if  passed  without  their  consent: 
Schuster  v.  Weiss,  114  Mo.  167,  21  S.  W.  441,  19  L.  R.  A.  185,  suretleir 
to  an  appeal  bond,  given  when  the  Supreme  Court  had  only  Jurisdic- 
tion of  appeals  from  the  St  Louis  Ck)urt  of  Appeals,  were  releaseii 
by  a  change  in  the  law  giving  direct  appellate  Jurisdiction;  People  y* 
Pennock,  60  N.  Y.  427,  holding  sureties  only  bound  for  moneys  which 
their  principal  is  authorized  by  law  to  receive,  not  for  that  he  volun- 
tarily receives  or  which   is  ordered   without  legal   authority   to> 
be  paid  him;  Roth  v.  Miller,  15  Serg.  &  R.  107,  holding  in  a  suit  on 
a  bond  to  indemnify  against  certain  described  bonds  the  sureties^ 
were  bound  according  to  the  true   intent  and   meaning  of   the 
instrument;  State  v.  Keeley,  43  Tex.  669,  holding  sureties  of  a  sherifiT' 
as  collector  of  taxes  liable  for  his  collections  of  a  tax  levied  after 
date  of  the  bond. 

Distinguished  in  United  States  v.  Powell,  14  Wall.  502,  20  L, 
728,  as  applicable  only  to  cases  of  temporary  appointment  but  not 
to  a  distiller's  bond,  which  covered  all  the  provisions  of  law  relat- 
ing to  the  duties  and  business  of  distillers;  Postmaster-General 
V.  Munger,  2  Paine,  199,  F.  C.  11,309,  as  not  applicable  to  a  generaF 
undertaking  that  a  postmaster  should  pay  over  all  receipts  for 
postages  where  subsequent  acts  of  congress  increased  certain  rates 
of  postage;  United  States  v.  McCartney,  1  Fed.  106,  holding  that 
sureties  were  not  released  when  the  new  duties  imposed  on  the- 
offlcer  were  ejusdem  generis  with  those  which  they  knew  he  was 
to  perform;  Walker  v.  Chapman,  22  Ala.  130,  holding  that  a  tax 
collector's  bond  executed  before  the  act  imposing  a  tax  on  steam- 
boats covers  taxes  collected  under  that  act;  Davis  v.  State,  44  Ind.. 
60,  holding  that  rule  did  not  apply  where  under  the  State  law 
official  bonds  were  expressly  given  for  performance  of  all  duties 
by  any  law  then  or  subsequently  in  force;  Morris  Canal  v.  Van 
Vorst,  21  N.  J.  L.  123,  in  concurring  opinion,  holding  that  laws 
subsequently  passed  to  better  enable  a  bank  to  carry  on  and  extend, 
its  business  did  not  operate  to  release  sureties  of  a  clerk  in  the 
bank;  Wylie  v.  Gallagher,  46  Pa.  St.  209,  holding  sureties  to  treas- 
urer's bond  liable  equally  with  their  principal  to  account  for  scrips 
illegally  issued  by  the  municipality  and  treated  by  him  as  money. 
See  note  to  93  Am.  Dec.  527,  on  effect  on  Buretiea  of  legislative- 
alteration  of  duties  of  principaL 
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Oriticised  and  explained  in  concnning  opinion;  People  t.  Vilas, 
1»  N.  Y.  470,  note  to  03  Am.  Dec.  525;  Board  v.  Clark,  02  N.  Y.  306, 
tiolding  the  obligation  of  sureties  was  for  faithful  performance 
•of  all  the  duties  of  the  office  during  the  term  of  the  office,  as  they 
might  be  varied  by  statute,  provided  they  be  of  the  same 
general  nature;  McLean  v.  State,  8  Heisk.  208,  215,  holding  sureties 
•on  tax  collector's  bond  not  released  by  passage  of  acts  altering  date 
for  delivery  of  the  tax  books  and  imposing  new  duties. 

Bonds  —  Principal  and  surety. —  Sureties'  liability  is  confined  to 
•acts  done  while  the  appointment  and  commission  of  the  officer,  with 
reference  to  which  it  was  given,  have  a  legal  continuance;  a  new 
appointment  and  commission  require  a  new  bond,  p.  734. 

The  following  citing  cases  affirm  and  apply  this  principle:    United 
-States    V.    Ellis,    4    Sawy.    403,    F.    G.    15,047,    to   a    bond    of    a 
•collector  of  customs  appointed  by  the  president  during  a  recess, 
followed  by  a  new  appointment  of  same  person  thereafter;    In  re 
United  States  District  Attorney,  7  Fed.  Gas.  740,  holding  appoint- 
onent  bad  where  the  vacancy  had  not  occurred  during  a  recess; 
United  States  v.  Able,  24  Fed.  Gas.  746,  holding  that  an  officer  ap- 
pointed to  succeed  himself  by  president,  with  consent  of  senate, 
was  a  new  appointment,  and  the  new  sureties  not  liable  for  debts 
•or  defalcations  under  former  holding;  United  States  v.  McGartney, 
1  Fed.  100,  holding  liability  of  sureties  would  be  discharged  if 
•office  wholly  changed  or  new  and  different  duties  created;  United 
43tates  v.  De  Visser,  10  Fed.  648,  holding  sureties  on  warehouse  bonds 
:govemed  by  the  statutes  and  regulations  in  force  belonging  to  the 
warehouse  system;  In  re  Marshalship  for  S.  Dlst.  of  Alabama,  20 
Fed.  382,  holding  that  the  temporary  appointment  of  an  official  by 
the  president  is  not  terminated  by  the  refusal  of  the  senate  to  con- 
firm him  for  the  permanent  appointment;  Brewer  v.  King,  63  Ala. 
^15,  holding  that  sureties  were  not  liable  on  bond  of  a  tax  collector 
whose  term  was  for  three  years  but  extended  by  subsequent  stat- 
ute; Gity  Gouncil  v.  Hughes,  65  Ala.  208,  holding  that  sureties  on 
-city  clerk's  bond  not  liable  after  the  expiration  of  the  official  term 
fixed  by  the  charter;  Lane  v.  Kolb,  02  Ala.  646,  0  So.  876,  in  con- 
struing effect  of  statute  making  an  office,  of  which  there  was  an 
■appointed  incumbent,  elective,  holding  that  it  did  not  create  an 
immediate  vacancy;  People  v.  Mizner,  7  Gal.  526,  discussing  power 
•of  the  governor  to  fill  a  vacancy  in  an  office,  holding  It  must  be 
ahown  that  a  vacancy  existed,  and  that  no  other  mode  of  filling  it 
was  provided;  People  v.  Gazneau,  20  Gal.  508,  holding  a  person  ap- 
lK)inted  by  the  governor  to  fill  a  vacancy  in  an  office  is  entitled  to 
hold  until  a  new  appointment  is  duly  made;  Welch  v.  Seymour,  28 
-Gonn.  302,  holding  that  the  bond  of  a  treasurer  of  a  corporation 
appointed  to  continue  in  office  until  the  next  annual  meeting  and 
until  another  should  be  elected  in  his  stead,  lapsed  at  close  of  his 


9  Wheat.  720-738         Notes  on  U.  S.  Reports.  826 

first  year;  Mayor  of  Wilmington  v.  Horn,  2  Harr.  194,  holding  bond 
of  high  constable  whose  appointment  was  annual  did  not  last  be- 
yond the  year,  although  by  law  he  continued  in  office  until  a  suc- 
cessor was  appointed;  Rany  v.  Governor,  4  Blackf.  5,  holding  the 
liability  of  sureties  of  sheriff  ceased  when  he  received  his  new 
commission,  collecting  and  discussing  authorities;  MuUikin  v.  State, 
7  Blackf.  80,  holding  sureties  to  bond  of  an  agent  of  surplus  revenue 
not  liable  for  his  defalcations  subsequent  to  coming  into  force  of 
statute  which  continued  him  in  office,  that  being  equivalent  to  a 
new  appointment;  State  v.  Powell,  40  La.  Ann.  244,  4  So.  449,  hold- 
ing the  term  of  an  officer  appointed  by  the  governor  during  recess 
of  senate  cannot  extend  beyond  end  of  next  ensuing  legislative  ses- 
sion—  if  subsequently  sent  to  and  confirmed  by  senate  it  is  a 
new  appointment  requiring  a  new  bond;  Plunkett  v.  Sewing  Machine 
Co.,  84  Md.  533,  36  Atl.  116,  where  a  guarantee  of  an  agent's  con- 
tract was  held  avoided  by  a  material  change  in  the  agent's  responsi- 
bility, not  made  in  writing  as  provided  by  the  contract;  Missoula 
Co.  V.  Edwards,  3  Mont.  64,  holding  where  two  bonds  are  accepted 
from  a  person  holding  office  during  two  successive  terms,  the  sure- 
ties on  one  are  not  liable  for  default  during  the  other;  Dover  v. 
Twombly,  42  N.  H.  68,  holding  a  surety  was  bound  for  the  conduct 
of  the  office  during  the  term  to  which  the  then  appointment  extended 
and  not  beyond;  State  v.  Crooks  and  Shaw,  7  Ohio  (pt.  2),  228,  hold- 
ing that  sureties  of  a  sheriff  are  not  bound  beyond  the  term  for 
which  he  is  elected;  Bank  of  Washington  v.  Barrington,  2  Penr.  & 
W.  44,  limiting  the  obligations  of  bank  cashier's  bond  to  the  corpo- 
rate existence  of  the  bank  under  its  then  existing  charter;  Cannell 
V.  Crawford  Co.,  59  Pa.  St.  203,  where  a  tax  collector's  warrant  was 
issued  to  one  appointed  but  who  failed  to  qualify,  the  sureties  on 
bond  of  the  acting  collector  held  not  to  apply  to  the  sums  wrong- 
fully collected  by  the  unqualified  collector;  King  Co.  v.  Ferry,  5 
Wash.  554,  34  Am.  St  Rep.  895,  32  Pac.  544,  19  L.  R.  A.  508,  sureties 
of  an  officer  appointed  for  a  limited  time  are  only  liable  for  his 
official  acts  during  that  term,  collecting  authorities.     See  note  to 

10  Am.  St.  Rep.  857,  on  liability  of  sureties  on  successive  bonds; 
and  State  v.  Hill,  17  W.  Va.  463,  discussing  the  question  at  length. 

Distinguished  in  Westervelt  v.  Mohrenstecher,  76  Fed.  121,  40  U.  S. 
App.  2*.6l,  34  L.  R.  A.  479,  office  of  cashier  of  a  national  bank  is  not 
an  annual  office,  and  his  sureties'  liability  continues  until  he  resigns 
or  is  removed,  or  a  successor  appointed;  Tuly  v.  State,  1  Ind.  503, 
in  examination  of  Rany  v.  Governor,  supra,  as  not  applicable  where 
under  statute  a  school  commissioner  could  have  held  over  Indefi- 
nitely until  the  election  of  his  successor;  Louisiana  State  Bank  v. 
Ledoux,  3  La.  Ann.  679,  holding  that  a  director's  resolution  confirm- 
ing the  various  corporate  officers  and  clerks  in  their  respective- 
situations  is  not  a  reappointment  so  as  to  discharge  their  sureties; 
Montelth  v.  Commonwealth,  15  Gratt  185,  holding  that  sureties  to 
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a  sherlflTs  bond,  given  some  time  after  the  election,  but  reciting  the 
fact  and  date  and  term  of  the  election,  were  liable  for  the  whole 
term. 

Laches  ~  United  States  —  Statutes  —  Suretiaa.— Laches  la  not 
Imputable  to  the  government;  accordingly  a  failure  to  account 
periodically  by  a  government  officer  does  not  operate  to  release  his 
surety;  and  the  statute  requiring  periodical  accounting  is  merely 
directory,  and  forms  no  part  of  the  contract  with  sureties,  pp. 
735.  736. 

The  following  citing  cases  in  the  Supreme  Court  affirm  and  follow 
this  principle:  United  States  v.  Van  Zandt,  11  Wheat.  187,  6  L.  450, 
failure  to  recall  a  paymaster  for  not  rendering  his  vouchers  for 
more  than  six  months  as  required  by  law;  Bank  of  United  States  v. 
Dandrldge,  12  Wheat.  81,  6  L.  558,  if  a  regulation  be  merely  direc- 
tory, deviation  from  it  cannot  be  taken  advantage  of  by  third 
persons;  United  States  v.  NichoU,  12  Wheat.  509,  6  L.  710,  statute 
requiring  treasury  officers  to  give  new  sureties  while  allowed  to 
remain  in  office;  Dox  v.  Postmaster-General,  1  Pet.  326,  326,  7  U 
163,  failure  of  postmaster-general  to  prosecute  a  defaulting  post- 
master within  time  prescribed;  Sprigg  v.  Bank  of  Mount  Pleasant, 
14  Pet.  207,  10  Ii.  422,  mere  delay  in  enforcing  the  bond,  unless  some 
agreement  has  been  made,  injurious  to  the  interests  of  the  surety; 
United  States  v.  Boyd,  15  Pet  208,  10  L.  718,  failure  of  a  receiver 
of  public  moneys  to  make  the  quarterly  payments  required  by  the 
rules;  United  States  v.  Buchanan,  8  How.  106,  12  L.  1006,  holding 
that  the  government  is  not  responsible  for  a  wrong  committed  by 
one  officer  on  another;  Gibbons  v.  United  States,  8  Wall.  274,  19  L. 
454,  holding  the  government  not  liable  on  an  implied  assumpsit  for 
the  torts  of  its  officer  while  in  its  service,  and  apparently  for  its 
benefit;  Cooke  v.  United  States,  91  U..S.  398,  23  L.  243,  holding 
that  where  treasury  notes  were  purchased  for  retirement  before 
maturity,  under  the  act  of  1866,  they  were  not  deemed  retired  until 
an  order  of  the  secretary  of  the  treasury  was,  or  ought  to  have 
been  given;  Hart  v.  United  States,  95  U.  S.  318,  24  L.  480,  permit- 
ting a  distiller  to  remove  spirits  without  prepayment  of  tax;  United 
States  V.  Thompson,  98  U.  S.  489,  25  L.  195,  holding  the  United 
States  is  not  bound  by  the  statute  of  limitations  of  any  State;  Min- 
tum  V.  United  States,  106  U.  S.  444,  445,  27  L.  210,  211,  1  S.  Ct 
408,  409,  permitting  purchaser  to  withdraw  goods  sold  in  bond  with- 
out paying  the  duties;  Robertson  v.  Sichel,  127  U.  S.  515,  82  L.  206^ 
8  S.  Ct  1290,  holding  that  a  collector  of  customs  is  not  personally 
liable  for  a  tort  committed  by  his  subordinates  when  not  personally 
connected  with  it;  United  States  v.  Dalles,  etc..  Road  Co.,  140  U.  S. 
632,  35  L.  571,  11  S.  Ct  998,  holding  that  defense  of  laches  cannot 
be  set  up  against  the  government  in  suits  brought  to  declare  lands 
forfeited;  German  Bank  y.  United  States,  148  U.  S.  579,  37  L.  569» 
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IS  S.  Gt  705,  collectizig  authorities,  holding  the  govemment  cannot 
ibe  held  liable  for  amount  of  bonds  cancelled  without  authority  of 
law  by  the  register  of  the  treasurer;  United  States  v.  Verdier,  164 
V.  S.  216.  219,  41  L.  408,  409,  17  S.  Ct  43,  44,  holding  that  neglect 
of  postmaster-general  to  adjust  a  postmaster's  account  was  no  bar 
to  the  right  of  the  government  to  interest  on  balance  found  due. 

In  the  inferior  Federal  courts  are  the  following  upon  the  syllabus 
principle:  United  States  v.  Cutter,  2  Curt.  625,  P.  C.  14,911,  misap- 
propriation by  navy  agent  of  public  moneys  paid  to  him  contrary 
to  law;  Postmaster-General  v.  Munger,  2  Paine,  197,  F.  C.  11,309, 
omission  of  the  postmaster-general  to  discharge  a  postmaster  in 
arrears;  Locke  t.  Postmaster-General,  8  Mason,  455,  F.  O.  8,441,  neg- 
lect of  postmaster-general  to  sue  for  balances  due  by  postmasters; 
Postmaster-General  v.  Beeder,  4  Wash.  C.  680,  F.  C.  11,311,  to  same 
-effect;  Raymond  t.  United  States,  14  Blatchf.  52,  F.  C.  11,596,  neg- 
lect of  secretary  of  navy  to  arrest  and  prosecute  a  paymaster  who 
was  squandering  the  money  in  his  hands;  United  States  y.  Barnes, 
24  Blatchf.  472,  31  Fed.  709,  failure  of  govemment  to  prove  claim 
iigainst  a  bankrupt's  estate,  held  not  to  discharge  assignee  from 
personal  liability  when  he  distributed  the  assets  having  knowledge 
•of  the  claim;  United  States  v.  City  of  Alexandria,  4  Hughes,  549, 
19  Fed.  611,  holding  that  time  was  no  bar  to  an  action  to  compel 
•city  of  Alexandria  to  specific  performance  of  contract  made  forty- 
five  years  before  suit  brought;  United  States  v.  Southern,  etc..  Coal, 
«tc.,  Co.,  5  McCrary,  673,  18  Fed.  279,  applied  in  suits  to  set  aside 
fland  patents  on  ground  of  fraud;  United  States  v.  Hosmer,  26  Fed. 
^as.  377,  failure  of  assessor  to  obtain  mortgagee's  consent  prior  to 
•use  of  premises  as  distillery;  United  States  v.  Mintum,  26  Fed.  Cas. 
1273,  arguendo,  that  surety  on  importer's  bond  not  discharged  be- 
cause goods  are  allowed  to  be  withdrawn  from  warehouse  before 
•duties  are  paid;  United  States  v.  Potter,  27  Fed.  Cas.  604,  holding 
statute  authorizing  salary  of  an  officer  in  arrears  to  be  withheld 
tforms  no  part  of  contract  with  sureties;  United  States  v.  Wright, 
28  Fed.  Cas.  794,  extending  time  of  a  postmaster  to  settle  his  ac- 
counts; Williams  V.  Lyman,  88  Fed.  241,  holding  internal  revenue 
•collector's  negligence  in  not  examining  his  deputy's  accounts,  would 
not  release  the  deputy's  sureties;  United  States  v.  Pine,  etc.,  Logging 
^Co.,  89  Fed.  917,  holding  govemment  not  bound  by  its  timber  agenfs 
-derelictions;  United  States  v.  Little  Miami,  etc.,  B.  B.  Co.,  1  Fed. 
701,  holding  in  action  against  a  corporation  for  taxes,  statute  of 
limitations  has  no  application;  United  States  v.  De  Visser,  10  Fed. 
i652,  arguendo,  with  reference  to  operation  of  the  warehouse  act 
K)f  1861,  as  affecting  sureties  to  the  bond;  United  States  v.  Saylor, 
31  Fed.  549,  holding  that  sureties  on  a  postmaster's  bond  wcfre  liable 
for  a  rebate  received  by  him  secretly  from  the  landlord  of  the  office, 
and  for  the  rent  of  a  newspaper  stand  sublet,  although  no  claim 
liad  been  made  by  the  inspectors;  United  States  y.  Adams,  54  Fed* 
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.^16,  failure  of  government  to  present  claim  against  estate  of  a 
•deceased  marshal;  Meads  y.  United  States,  81  Fed.  688,  54  U.  S.  App. 
150,  holding  that  department  regulations  of  the  land  office  cannot 
•enlarge  or  restrict  the  liability  of  an  officer  on  his  bond. 

The  principal  case  has  had  a  numerous  following  in  the  State 
•courts  upon  this  proposition.  Thus  in  State  v.  Brewer,  84  Ala.  298, 
holding  estoppels  against  a  State  cannot  arise  from  laches  of  its 
officers;  Hill  v.  State,  23  Ark.  610,  collecting  authorities,  and  hold- 
ing that  the  statute  of  nonclaim  barred  the  State  as  to  claim  against 
•estate  of  decedent;  Ex  parte  Christian,  23  Ark.  642,  643,  failure  to 
j-equire  settlement  from  a  collector  prior  to  his  becoming  insolvent; 
Woodruff  V.  Berry,  40  Ark.  260,  holding  the  State  is  not  responsible 
for  acts  of  board  of  commissioners  in  letting  contract  for  public 
printing  without  proper  advertisement;  Pickering  v.  Day,  3  Houst. 
<536,  95  Am.  Dec.  308;  S.  C,  2  Del.  Gh.  377,  holding  that  a  collector 
4}t  internal  revenue  was  not  bound  to  discharge  a  deputy  collector 
on  discovery  of  his  defalcation,  and  that  his  failure  to  do  so  did 
not  relieve  the  sureties  on  the  deputy's  bond;  S.  C,  2  Del.  Oh.  383, 
Jbolding  that  provisions  in  statutes  for  taking  official  bonds  are  not 
•conditions  precedent  to  the  exercise  of  the  office  unless  expressed 
to  be  such;  Sparks  v.  Farmers'  Bank,  3  Del.  Gh.  303,  holding  surety 
•on  bank  cashier's  bond,  continues  as  long  as  he  holds  office  by  virtue 
•of  his  appointment,  notwithstanding  his  annual  election;  State  v. 
Smith,  16  Fla.  188,  neglect  of  the  governor  to  remove  a  collector; 
Mutual  L.  &  B.  Assn.  v.  Price,  16  Fla.  212,  26  Am.  Rep.  705,  fail- 
ure of  officers  of  a  corporation  to  have  periodical  examinations  of 
the  treasurer's  accounts;  Bond  v.  Gentral  Bank,  2  6a.  108,  holding 
<'ertain  provisions  in  the  bank  charter  fixing  a  limit  to  the  loans 
to  any  one  person  only  directory;  Stem  v.  People,  102  111.  550,  hold- 
ing failure  of  a  county  board  to  remove  the  county  treasurer  for 
refusing  to  make  a  report  of  his  receipts  did  not  release  his  sureties; 
Kindle  v.  State,  7  Blackf.  589,  holding  county  treasurer's  sureties 
not  discharged  by  a  change  of  law  extending  time  of  county  treasurer 
for  making  settlements  and  payments;  Boone  Go.  v.  Jones,  54  Iowa, 
703,  2  N.  W.  990,  holding  that  the  lack  of  a  record  of  the  approval 
•of  a  bond,  as  required  by  statute,  did  not  affect  its  validity;  Gommon- 
wealth  V.  Preston,  5  T.  B.  Mon.  589,  neglect  of  Gounty  Gourt  to  com- 
pel guardian  to  render  inventory  and  make  settlement;  Bonta  v. 
Mercer  Gounty  Gourt,  7  Bush  (Ky.),  579,  failure  of  the  Gounty  Gourt 
to  appoint  a  commissioner  to  settle  sheriff's  accounts;  Louisiana 
State  Bank  v.  Ledoux,  8  La.  Ann.  685,  refusal  of  bank  to  prosecute 
an  official,  and  defining  the  sureties'  duty  in  such  cases;  State  v. 
Dunn,  11  La.  Ann.  551,  delay  in  giving  a  sheriff's  bond  until  after 
the  time  required  by  law  and  failure  of  the  auditor  to  require  pro- 
ceedings to  be  instituted  for  a  former  default;  Bass  v.  State,  34  La. 
Ann.  502,  holding  a  riparian  owner  cannot  make  State  liable  for 
damages  on  account  of  a  levee  over  which  State  has  exclusive  power 
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by  reason  of  neglect  of  Its  board  of  engineers;  Read  ▼.  Gntts,  7  Me. 
193,  22  Am.  Dec.  190,  holding  that  a  grantee  of  payment  by  a  time 
fixed  of  a  pre-existing  debt  was  not  discharged  by  forbearance  in 
saing;  Inhabitants  of  Farmington  v.  Stanley,  00  Me.  470.  fall* 
nre  of  selectmen  to  examine  accounts  of  town  treasurer;  Toung 
T.  State,  7  Gill  &  J.  263,  in  general  discussion  of  variations  In  bond 
and  its  attestations  from  prescribed  forms  as  immaterial  In  affecting 
Its  Talldity;  Milbum  v.  State,  1  Md.  19,  in  dissenting  opinion,  ma- 
jority holding  that  if  sureties  to  bond  of  a  collector  of  taxes  which 
required  approval  could  show  it  had  not  been  approved  they  are  not 
bound;  McShane  v.  Howard  Bank,  73  Md.  150,  20  Atl.  780,  10  L.  B* 
A.  557,  bank  failed  to  notify  sureties  of  cashier's  indebtedness. 

Other  State  courts  dtlng  and  applying  cases  are:  Amherst  Bank 
V.  Root,  2  Met  541,  and  Lleberman  y.  First  Nat  Bank,  40  Atl.  384, 
laches  of  directors  In  examining  into  the  affairs  of  the  bank  a» 
required  by  the  by-laws  does  not  release  the  sureties  of  a  bank 
officer;  Tapley  v.  Martin,  116  Mass.  278,  commission  of  previous 
frauds  by  cashier  on  the  bank,  if  unknown  to  the  officers  of  the 
bank;  Murdock  Grate  Co.  v.  Commonwealth,  152  Mass.  32,  24  N.  E. 
856,  8  L.  R.  A.  402,  State  cannot  be  held  liable  for  a  tort  committed 
by  its  servants;  Detroit  v.  Weber,  26  Mich.  290,  failure  to  observe  the 
provisions  of  an  ordinance  requiring  a  monthly  examination  of  ac- 
counts of  city  treasurer;  Ellis  v.  Board,  107  Mich.  537,  (>5  N.  W.  579, 
holding  that  the  rule  of  nonrecovery  of  money  paid  under  mistake  of 
law  did  not  apply  to  Illegal  payments  by  ministerial  officers  of  public 
money  to  public  officers;  Clements  v.  Anderson,  46  Miss.  598,  holding 
that  rule  as  to  laches  was  confined  to  the  government  and  State,  and 
that  statute  of  limitations  ran  against  a  county;  Board  of  Commis- 
sioners V.  Security  Bank,  77  N.  W.  817,  holding  sureties  on  bank's 
bond  to  county  not  released  by  failure  of  county  to  file  Its  claim 
against  the  bank  after  it  became  insolvent;  Parks  v.  State,  7  Mo.  196^ 
delay  in  bringing  suit  on  collector's  bond  for  several  years  after 
default;  State  v.  Atherton,  40  Mo.  217,  negligence  of  directors  and 
cashier  in  counting  the  cash;  State  v.  Roberts,  68  Mo.  237,  30  Am. 
Rep.  791,  holding  that  sureties  to  county  collector's  bond  were  re- 
leased by  a  statute  extending  the  time  for  his  annual  settlements 
and  that  doctrine  of  laches  did  not  apply;  Chew  v.  Ellingwood,  86 
Mo.  273,  56  Am.  Rep.  435,  holding  sureties  of  bank  bookkeeper  re- 
sponsible for  his  defalcations  though  made  with  consent  of  the  cash- 
ier and  negligence  of  directors;  Morris  Canal  v.  Van  Vorst,  21  N. 
J.  L.  117,  holding  that  statutory  directions  that  agents  shall  account 
are  for  the  security  of  the  government,  but  constitute  no  part  of  the 
contract  with  the  surety;  Newark  v.  Stout,  52  N.  J.  L.  49,  18  Atl.  948,. 
holding  that  statutes,  by-laws  and  ordinances  making  it  the  duty 
of  certain  officers  to  supervise  accounts  were  not  for  the  benefit 
of  sureties  to  an  officiars  bond,  collecting  authorities;  People  v. 
Russell,  4  Wend.  575,  holding  omission  of  comptroller  for  eight  yearn 
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to  prosecute  the  bond  of  a  commissioner  of  loans,  no  defense  to 
surety;  Seymour  v.  Van  Slyck,  8  Wend.  422,  holding  that  omission  to 
notify  Indorsers  of  nonpayment  of  a  note  did  not  discharge  their 
liability;  Albany  Dutch  Church  v.  Vedder,  14  Wend.  171,  failure  to 
observe  a  by-law  requiring  treasurer  of  a  corporation  to  account 
every  six  months;  In  re  Election  of  Directors,  19  Wend.  143,  holding 
that  an  election  of  directors  will  not  be  set  aside  because  the  in- 
spectors were  not  sworn  In  the  form  prescribed  by  statute;  Neimce- 
wicz  y.  Gahn,  3  Paige,  619,  holding  where  a  wife  mortgages  her 
estate  for  benefit  of  her  husband  she  is  entitled  to  privilege  of  a 
surety,  and  if  mortgagee  takes  the  husband's  note  for  interest  in 
arrears  the  mortgaged  property  Is  pro  tan  to  released;  Looney  v. 
Hughes,  26  N.  Y.  519,  522,  holding  a  statute  requiring  a  county 
treasurer  to  issue  a  warrant  against  a  delinquent  town  collector 
merely  directory,  and  delay  did  not  release  the  sureties;  People  v. 
Stephens,  71  N.  Y.  560,  construing  certain  State  contracts;  States 
Bank  v.  Locke  and  Trotter,  4  Dev.  548,  holding  that  one  who  is  a 
surety  by  obligation  cannot  avail  himself  of  laches  by  the  creditor, 
certainly  at  law  and  probably  also  in  equity;  Lee  v.  Sturges,  46  Ohio 
St  176,  19  N.  B.  571,  2  L.  R.  A.  564,  one  construction  by  tax  officers- 
of  tax  law  does  not  estop  succeeding  officers  from  claiming  a  dif- 
ferent construction. 

Elsewhere  in  the  State  courts  are  the  following,  affirming  and 
relying  upon  the  syllabus  proposition  here  under  consideration: 
Commonwealth  v.  Baldwin,  1  Watts,  55,  26  Am.  Dec.  34,  holding- 
that  the  lien  of  a  Judgment  In  favor  of  the  State  is  not  lost  by  lapse 
of  time;  Haehnlen  v.  Commonwealth,  13  Pa.  St  618,  53  Am.  Dec. 
503,  holding  that  rights  of  the  State  cannot  be  lost  by  failure  of 
State  treasurer  to  deduct  certain  disallowed  contingent  expenses 
from  salary  of  surveyor-general;  Commonwealth  v.  Brice,  22  Pa.  St^ 
214,  60  Am.  Dec.  80,  holding  that  the  rule  of  laches  applies  to  county 
as  well  as  State  officers;  County  v.  Commonwealth,  36  Pa.  St  536. 
holding  that  a  county  is  not  relieved  of  its  liability  for  State  taxefr 
because  of  neglect  of  the  State  treasurer  in  charging  the  county 
at  the  proper  time;  Pittsburg,  etc.,  R.  R.  Co.  v.  ShaefTer,  59  Pa.  St. 
356,  holding  sureties  of  railway  cashier's  bond  not « discharged  for 
failure  to  notify  default  in  observing  rules  for  three  months: 
Commissioners  v.  Philadelphia  County,  157  Pa.  St  547,  2T 
Atl.  550,  affirming  rule,  but  holding  commonwealth  not  en- 
titled to  gain  and  charge  Interest  for  the  delay  of  its  offl- 
cers;  Commissioners  v.  Philadelphia,  157  Pa.  St  669,  570,  571, 
573,  as  sustaining  the  ruling  that  If  failure  of  the  city  treasurer 
to  assess  and  pay  over  a  tax  was  not  the  same  as  failure  of  th& 
city  It  cannot  be  held  liable;  Erwln  v.  Davenport,  9  Heisk.  47,. 
holding  that,  in  general,  railroad  receivers  are  not  responsible  for 
the  misfeasance  or  nonfeasance  of  sub-agents  properly  employed 
by  them;  State  y.  Ward,  9  Heisk.  121,  holding  that  lessees  of  con«' 
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Tict  labor  bad  no  claim  against  State  for  loss  by  reason  of  the 
(pardon  of  convicts  by  the  governor;  Strong  v.  Stewart,  9  Helsk.  148, 
holding  that  where  by  custom  of  the  trade  an  agent  Is  allowed  to 
appoint  a  sub-agent,  he  Is  not  responsible  for  acts  or  omissions  of 
: sub-agent,  who  Is  directly  responsible  to  the  principal  for  his  neg- 
lect; Levasser  v.  Washburn,  11  Gratt.  577,  holding  that  title  by  ad- 
Terse  possession,  though  commenced  against  the  true  owner,  did 
mot  run  against  the  State,  to  whom  the  land  became  forfeited;  Com- 
monwealth V.  Holmes,  25  Gratt  775,  776,  778,  holding  that  legisla- 
tion subsequent  to  a  tax  collector's  bond  did  not  release  the  sure- 
ties, being  merely  directory,  and  that  as  to  laws  attempting  to  Im- 
pose new  duties  on  the  principal,  the  bond  should  be  held  good  to  the 
^extent  of  the  duties  lawfully  covered  by  it;  Richmond,  etc.,  R.  U. 
Oo.  V.  Kasey,  30  Gratt  229,  230,  holding  sureties  to  bond  of  a 
general  freight  and  tlcl^et  agent  bound,  notwithstanding  he  failed 
to  settle  his  accounts  promptly,  and  gave  credit  contrary  to  orders; 
Xioving  V.  Auditor,  76  Va.  950,  holding  that  a  failure  to  certify  and 
^countersign  drafts  drawn  by  the  general  agent  of  the  penitentiary 
•did  not  affect  the  liability  of  sureties  of  the  agent's  bond;  Crawn 
T.  Commonwealth,  84  Va.  286,  287,  10  Am.  St  Rep.  842,  843,  4  S.  E. 
724,  holding  failure  to  require  prompt  settlement  of  county  treas- 
xirer's  balances  did  not  affect  his  sureties;  Hoge  v.  Brool^over,  28 
W.  Va.  310,  in  discussion  of  question  whether  a  Judgment  in  favor 
•of  the  State  was  affected  by  a  law  requiring  Judgment  to  be  docketed 
in  order  to  preserve  them  as  against  purchasers  of  the  property,  no 
•decision. 

See  notes  to  6  Am.  Dec.  281,  discussing  effect  of  delay  In  prosecut- 
ing an  official;  45  Am.  Rep.  408,  as  to  release  of  sureties  by  legisla- 
tive action;  2  Am.  St.  Rep.  798,  on  stale  demand  no  defense  against 
:govemment  Cited,  arguendo,  in  Myers  v.  Miller,  31  S.  E.  983,  hold- 
ing sureties  on  official  bond  entitled  to  be  subrogated  to  the  position 
•of  the  State;  Cecil  v.  Clark,  44  W.  Va.  676,  30  S.  E.  222,  arguendo, 
•whether  State  is  bound  by  estoppel. 

Distinguished  in  Badeau  v.  United  States,  130  U.  S.  452,  32  L. 
1001,  9  S.  Ct  683,  holding  that  money,  paid  as  salary  to  an  officer 
whose  name  has  been  placed  on  the  retired  list  in  apparent  com-* 
pllance  with  provisions  of  law  cannot  be  recovered  back  by  the 
United  States;  Boone  Co.  v.  Burlington,  etc.,  R.  R.  Co.,  139  U.  S. 
•C:)3,  35  L.  323,  11  S.  Ct.  090,  holding  rule  did  not  apply  to  a  county, 
collecting  authorities;  United  States  v.  Beebe,  4  McCrary,  13,  17 
Fed.  38,  holding  that  in  equity  lapse  of  time  may  bar  a  suit  by  the 
:government  under  certain  circumstances;  United  States  v.  De  Visser, 
10  Fed.  652,  holding  that  the  effect  of  the  warehouse  act  of  1861 
was  not  directory  merely,  but  cut  off  the  right  of  the  sureties  to  pay 
the  debt  and  take  possession  of  the  goods  at  the  end  of  three  years; 
:S.  C,  p.  659,  holding  that  a  postponement  of  a  sale  of  goods  under 
the  warehouse  act  at  the  request  of  a  purchaser  by  order  of  thfr 
:secretary  of  the  treasury,  was  not  merely  laches,  but  discharged 
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the  sureties;  Church  of  Christ  v.  Latter  Day  Saints,  71  Fed.  251^ 
86  U:  S.  App.  379,  holding  that  laches  was  a  bar  to  the  bringing 
of  a  suit  to  obtain  possession  of  real  estate  by  rival  church  sects;. 
McHaney  v.  Crabtree,  6  T.  B.  Mon.  107,  108,  holding  question  or 
laches  not  really  considered  in  principal  case;  Mayor  v.  Blache,  ^ 
La.  517,  holding  that  sureties  of  a  new  bond  could  not  plead  lachcs- 
in  not  calling  city  treasurer  to  account  for  defalcations  of  past  year;: 
Hayden  v.  Agent,  1  Sandf.  Ch.  197,  holding  that  laches  of  a  State 
officer  which  occasion  loss  to  an  individual,  are  to  be  borne  by  the 
State;  Porter  v.  Commonwealth,  17  Pa.  St  18,  holding  doctrine  or 
laches  cannot  be  extended  so  as  to  charge  a  county  treasurer  who^ 
has  furnished  his  account  in  due  time  with  interest;  Commonwealths. 
V.  Philadelphia,  157  Pa.  St  577,  578,  27  Atl.  558,  559,  holding  that 
though  the  rights  of  the  commonwealth  cannot  be  lost  by  neglect 
of  its  agent,  this  does  not  extend^  to  penalties  which  cannot  in  sucb< 
case  be  recovered. 

Debtor  and  creditor  ~  Payment— If  the  debtor  omits  to  make- 
appropriation  of  his  payments,  the  creditor  may  make  it;  if  bothi 
omit  It,  the  law  will  apply  the  payments  as  seems  Just.  In  cases 
of  long  and  running  accounts  with  only  occasional  balances  for 
making  rests,  payments  ought  to  be  applied  to  extinguish  debts- 
according  to  priority  of  time;  credits  are  to  be  deemed  payments 
pro  tanto  of  debts  antecedently  due,  pp.  737,  738. 

The  following  are  the  citing  cases  upon  this  point  in  the  Federal! 
courts,  and  their  applications  of  the  foregoing  rule:    Page  v.  Pat- 
ton,  5  Pet  310,  8  L.  137,  holding  an  administrator  having  a  secured* 
claim  against  the  estate,  not  deprived  of  the  right  to  resort  to  the- 
security,  by  receipt  of  general  assets  as  administrator;  Jones  v. 
United  States,  7  How.  691,  692,  12  L.  874,  holding  that  a  running 
account  kept  by  the  government  with  a  postmaster  amounts  to* 
an  election  by  the  creditor  to  apply  the  payments  as  made  to  the- 
extinguishment  of  preceding  balances;  National  Bank  v.  Mechanics^ 
National  Bank,  94  U.  S.  439,  24  L.  178,  holding  no  appropriation  by 
debtor  or  creditor  could  be  made  after  a  controversy  had  arisen; 
Boody  V.  United  States,  1  Wood.  &  M.  168,  169,  F.  O.  1,636,  holding 
that  the  principle  applied  to  payments  on  an  open  and  running 
account  of  a  postmaster;  The  Pioneer,  Deady,  81,   F.  O.  11,177, 
applying  rule  In  an  action  for  wages  where  there  was  a  running 
account;  Gass  v.  Stlnson,  3  Sumn.  112,  F.  C.  5,262,  applying  rule- 
to  settlement  of  a  running  account  between  principal  and  agent; 
United  States  v.  Kershner,  1  Bond,  438,  F.  C.  15,527,  applied  in. 
settlement  of  a  postmaster's  account;  Leef  v.  Goodwin,  Taney,  462, 
F.  C.  8,207,  as  the  rule  to  be  followed  in  settlement  of  running 
account  of  ships'  carpenters  for  repairs  to  several  vessels;  Post- 
master-General V.  Norvell,  Gilp.  133,  F.  O.  11,310,  holding  that  the 
law  which  limits  suits  against  sureties  of  a  postmaster  to  two- 
years  after  default  of  principal,  does  not  operate  in  cases  or 
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balances  unpaid  at  the  end  of  a  quarter  subsequently  liquidated 
by  receipts  of  a  succeeding  one;  United  States  v.  Bradbury,  2  Ware, 
148,  F.  O.  14,635,  appUed  in  settlement  of  a  postmaster's  account; 
Mabye  v.  Strouse,  6  Sawy.  215,  5  Fed.  494,  holding  that  money 
paid  on  account  may  be  applied  in  payment  of  excess  Interest 
over  the  rate  allowed  to  be  recovered  by  law  when  not  actually 
prohibited  by  law;  Rlckerson  R.  M.  Oo.  v.  Farrell  F.  &  M.  Ck).,  75 
Fed.  562,  43  U.  S.  App.  452,  holding  that  burden  of  proving 
that  payments  on  an  open,  running  account  had  not  l>een  applied 
to  the  oldest  items,  lay  strongly  on  the  creditor. 

The  State  court  citing  cases  are  more  numerous.    Some  of  them 
show  the  following  applications  of  the  rule:    Callahan  v.  Boaz- 
man,  21  Ala.  249,  251,  affirming  creditor's  right  to  apply  a  credit 
of  cotton  first  to  the  unsecured  account  when  the  cotton   was 
delivered  and  price  ascertained;  Lazarus  v.  Freidheim,  51  Ark.  378, 
11   S.  W.   521,   where   the  creditor   appropriates  payments  to   a 
running  account  the  law  will  apply  them  to  the  items  in  order  of 
date;  Dunnington  v.  Kirk,  57  Ark.  598,  22  S.  W.  431,  holding  that  a 
running  account,  composed  of  Items  some  secured,  some  not,  is 
so  far  one  that  a  creditor  cannot  appropriate  payments  on  general 
account,  they  will  be  applied  by  law  in  order  of  priority;  Fair- 
child  V.  Holly,  10  Conn.  179,  holding  application  of  payments  on 
a  running  account  of  a  copartnership  not  affected  by  withdrawal 
of  a  partner;  S.  O.,  p.  184,  in  dissenting  opinion,  arguendo,  that  the 
court  would  make  the  application  according  to  its  own  notions 
of  Justice;  Norton  v.  Plumb,  14  Conn.  517,  in  adjudicating  rights 
of  an  indorser  of  three  promissory  notes  to  appropriate  a  note 
given  as  collateral  security;  Stamford  Bank  v.  Benedict,  15  Conn. 
443,  holding  that  where  both  parties  had  failed  to  appropriate,  the 
court  should  direct  the  application  so  as  to  do  equity;  Chester  v. 
Wheelwright,  15  Conn.  567,  holding  that  where  payments  were 
made  on  account  of  a  debt  partly  secured  by  mortgage,  they  should 
be  appropriated  to  the  unsecured  portion;  Randall  v.  Parramore, 

1  Fla.  428,  adding  to  the  ruiing  that  the  law  wiU  distribute  the 
payments,  provided  there  are  no  other  parties  interested;  Home 
V.  Planters'  Bank,  32  Oa.  12,  in  discussing  equitable  rule  of  appro- 
priation as  contrasted  with  the  civil  law  and  collecting  authori- 
ties; Russell  V.  Metzgar,  2  Ind.  352,  holding  in  the  case  of  Judicial 
sales  the  proceeds  will  be  applied  by  the  court  pro  rata  to  the 
debts  for  which  the  sales  are  made;  Miller  v.  County  of  Macoupin, 

2  Gilm.  52,  holding  that  the  stating  of  annual  balances  did  not 
apportion  an  officer's  liabilities  among  the  sureties  for  the  respec- 
tive years  of  his  term  of  office;  Koch  v.  Roth,  150  111.  226,  37  N, 
E.  321,  sustaining  a  vendor's  application  of  a  payment  of  purchase 
money  for  personal  and  real  property  in  absence  of  any  direction 
by  the  purchaser;  Allen  v.  Brown,  39  Iowa,  332,  holding  that  a 
credit  at  a  bank  at  any  one  time  wiped  out  all  the  debits,  accord* 
ing  to  priority  of  time;  lUsly  y.  Grayson,  105  Iowa,  687,  75  Ng 
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W.  518,  applying  payments  to  unsecured  Indebtedness;  King  t. 
Sutton,  42  Kan.  603,  22  Pac.  690,  sustaining  an  appropriation  of 
proceeds  of  realization  of  security  by  a  creditor;  Helm  v.  Com- 
monwealth, 79  Ky.  69,  holding  In  settlement  of  a  sheriff's  accounts 
if  no  presumption  arises,  the  law  must  make  the  application  and 
It  will  be  presumed  that  the  sheriff  did  his  duty. 

Other   State   court  citing   and   applying  cases   are   as   follows: 
McKenzle  v.  Nevius,  22  Me.  148,  38  Am.  Dec.  297,  holding  that 
when   there   are  frequent   settlements   of   account   and   balances 
carried  forward,  credits  will,  In  the  absence  of  special  appropri- 
ation, go  to  extinguish  the  oldest  charges;  Mlliken  y.  Tufts,  31 
Me.   500,  applying  the  rule  of  appropriation  to  the  oldest  debt; 
McTavish  v.  Carroll,  1  Md.  Ch.  164,  where,  in  a  distribution  made 
hy  the  court,   payments  were  applied  first  to  satisfaction  of   a 
mortgage  debt  as  being  most  equitable;  Neidig  y.  Whiteford,  29 
Md.  187,  holding  that  appropriation  of  payments,  when  made  by 
law,   were  to   the  earliest  and   usually   the   most  onerous   debt; 
Hersey  v.  Bennett,  28  Minn.  91,  41  Am.  Rep.  275,  9  N.  W.  593, 
In  holding  where  aggregate  of  payments  on  a  running  account  ex- 
ceeded amount  due  at  date  of  purchase  of  real  estate  by  debtor  in 
his  wife's  name,  the  creditor  could  not  complain;  Wooten  v.  Bu- 
chanan, 49  Miss.  389,  holding  that  where  several  mortgage  notes 
were  all  due,  proceeds  of  sale  should  be  applied  ratably  to  all; 
Draffen  v.  City  of  Boonville,  8  Mo.  398,   holding  that  payments 
made  by  a  tax  collector  on  general  account  In  his  second  year, 
before  being  charged  with  the  taxes  for  second  year,  should  be 
applied  to  extinguish  indebtedness  on  first  year's  collection;  Benny 
V.  Rhodes,  18  Mo.  153,  59  Am.  Dec.  297,  holding  a  payment  on 
general  account  by  a  factor  for  sale  on  commission,  would  not,  in 
the  absence  of  special  appropriation,  be  applied  In  payment  of  a 
consignment  of  goods  tortiousiy  delivered  by  the  factor  to  a  third 
party;  Goetz  v.  Plel.  26  Mo.  App.  642,  discussing  varying  views  as 
to  proper  mode  of  application  by  the  court,  holding  It  should  be 
to     discharge    the    oldest    item     of    debt;     State     v.     Hill,     47 
Neb.    517,    66    N.    W.    553,    holding,    In    an    action    on    State 
treasurer's    bond,    an    Instruction    that   the    parties    were   bound 
by  an  agreement    between  one  of    them   and    the  bank  where 
the    funds    were    deposited  as  to  disposal    of    withdrawals,  not 
In  accordance  with  the  rule  of  the  principle  case;  Caldwell  v 
Wentworth,  14  N.  H.  430.  holding  if  payment  on  account  made 
by  a  purchasing  agent  were  directed  by  him  to  be  applied  in 
discharge  of  any  particular  item,  vendor  bound  so  to  apply  them; 
Oliver  V.  Phelps,  20  N.  J.  L.  197,  sustaining  an  instruction  that 
a  creditor  to  whom  other  claims  besides  rent  were  owing,  had  a 
right  to  apply  a  cheque  paid  generally  to  the  other  claims. 

The  remaining  citations  in  the  State  courts,  which  follow  and 
rely  upon  the  rule  of  the  syllabus,  are:  Pattlson  v.  Hull,  9  Cow. 
771,  773,  and  note,  exhaustive  discussion  of  rules  governing  court 
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In  appropriating  general  payments,  collecting  and  reviewing  an* 
thorities;   Seymour   v.   Van   Slyck,   8  Wend.   417,   418,    holding   a; 
payment  agreeing  In  amount  with  a  particular  debit  but  placed 
to  general  credit,  was  intended  in  payment  of  that  debit;  Webl> 
V.  Dickinson,  11  Wend.  64,  holding  where  goods  were  obtained 
from  a  merchant  of  greater  amount  than  that  for  which  a  guar- 
anty was  given,  a  payment  on  account  greater  than  the  guaranty^ 
discharged  the  guarantor;  Stone  v.  Seymour,  15  Wend.  24,  32,  35, 
41,  discussing  authorities  and  holding  intention  of  debtor  might 
be  inferred  from  circumstances  and  appropriations  made  accord-  ^ 
ingly;  Allen  v.  Culver,  3  Den.  290,  293,  holding,  where  a  landlord, 
was  also  factor,  for  sale  of  tenant's  goods,  and  rent  was  charged 
in  their  running  account  as  it  fell  due,  this  was  an  appropriation' 
of  credits  to  payment  of  rents  then  due  and  payable;  Thompson  v. 
St.  Nicholas  National  Bank,  113  N.  Y.  333,  21  N.  B.  58,  holdings 
that  deposits  to  a  bank  account  could  be  properly  applied  to  ex- 
tinguish  contra  balance   on   the   day   of   deposit   instead   of   the- 
indebtedness   created   by   payment  of   certified   checks;    State    y. 
Chadwick,   10  Or.  431,  as  stating  the  general  rule  of  law  and 
that  in  suit  for  accounting  all  payments  must  be  accounted  for; 
Patterson  v.  Bank,  26  Or.  521,  38  Pac.  820,  holding  in  a  running 
account  at  the  bank,  payments  in  were  properly  applied  in  extin- 
guishing the  oldest  debits:  Garrett's  Appeal,  100  Pa.  St  602,  holding 
where  a  creditor  claimed  for  rent  and  other  debts,  and  issued  a 
warrant  of  distress  for  rent,   he  thereby  applied  the  credits  in: 
his  hands  on  the  other  debts;  State  v.  Spartanburg,  etc.,  R.  R.  Co., 
8  S.  C.  165,  applying  proceeds  of  sale  of  mortgaged  property,  be- 
tween holders  of  coupons  past  due  and  owners  of  bonds  though, 
not  then  due;  Blackmore  v.  Cranberry,  98  Tenn.  282,  39  S.  W.  230^ 
holding  that  the  current  of  authority  was  to  apply  payments  lit 
discharge   of   debts   according    to   priority,    reviewing   authorities; 
Robinson  v.   Doolittie,   12   Vt.   249,   holding,   if   no  application   is 
directed  by  the  debtor,  its  intended  application  may  often  be  in- 
ferred   from    circumstances;    Emery    v.    Tichout,    13    Vt.    20,    in- 
dissenting  opinion,  majority  holding  that  payments  are  to  be  ap- 
plied according  to  the  understanding  of  the  parties  when  that  Is^ 
ascertainable;  Shedd  v.  Wilson,  27  Vt.  482,  appropriating  payments- 
on   current  account  in  order  of  priority;   Morgan   v.   Tarbell,   28^  - 
Vt.  503,  holding,  where  a  partner  was  admitted  to  a  firm,  that 
payments  thereafter  made  by  a  creditor  were  applicable  generally 
on  his  current  account  to  items  both  before  and  after  the  ne^r 
partner's  admission;  Smith  v.  Lloyd,  11  Leigh,  517,  37  Am.  Dec. 
622,   saying  no  general   rule  applicable   to   every   case  could   be 
adopted,    but   the    court    will    distribute    payments    according   to- 
justice  of  each  case;  Norris  v.  Beaty,  6  W.  Va.  482,  483,  484,  re- 
stating the  principles  by  which  the  court  should  be  governed  in 
appropriating  payments,  and  citing  the  principal  case  as  instance^ 
of  application  according  to  priority  of  time. 
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Dlstlngnished  In  Myers  v.  United  States,  1  McLean,  497,  F.  (X 
9,996,  and  United  States  v.  Linn,  2  McLean,  6(H,  F.  O.  15,60d, 
holding  that  as  between  different  sets  of  sureties  the  government 
could  not  appropriate  moneys  received  and  paid  over  by  a  receiver 
subsequent  to  date  of  bond  in  discharge  of  a  balance  due  from 
him  before  date  of  that  bond;  Schuelenburg  ▼.  Martin,  1  McCrary, 
851,  2  Fed.  750,  holding,  where  earlier  items  are  secured  and  later 
unsecured,  general  payments  might  be  applied  to  the  unsecured 
debt;  Pickering  t.  Day,  3  Houst  538,  95  Am.  Dec.  310,  restating 
the  rule,  and  that  as  to  appropriations  when  not  made  by  the 
parties,  they  should  be  made  as  the  law  directs,  not  according  to 
the  law's  own  notions  of  Justice,  discussing  authorities;  S.  C,  2  Del. 
Gh.  866,  as  not  applicable  as  between  sureties  on  different  and 
Buccessiye  official  bonds  of  the  same  officer;  Randall  v.  Pettes,  12 
Fla.  535,  holding  deposits  in  a  bank  to  account  of  depositor  cannot 
be  considered  as  appropriated  to  pay  notes  owing  to  the  bank, 
collecting  and  discussing  authorities;  Seymour  v.  Van  Slyck,  8 
Wend.  420,  holding  that  rule  of  appropriation  to  oldest  item 
should  not  apply  when  there  had  been  a  change  of  the  payor's 
sureties  in  the  interval. 

Bebtor  and  creditor  —  Payment.— Appropriation  of  payments 
cannot  be  made  by  either  party  after  the  controversy  has  arisen 
and  a  fortiori  Kot  at  the  time  of  trial,  p.  737. 

Cited  in  Applogate  v.  Koons,  74  Ind.  248,  applying  rule  where, 
after  suit  commenced,  the  defendant  attempted  to  make  appropria- 
tion of  certain  payments,  collecting  authorities;  State,  to  the  use, 
etc.  V.  Smith,  26  Mo.  233,  72  Am.  Dec.  207,  as  authority  for  holding 
that  there  was  a  limit  of  time,  after  which  the  debtor  could  not 
appropriate;  Stone  v.  Seymour,  15  Wend.  31,  in  general  discussion 
as  to  the  limit  of  time  when  appropriation  by  the  parties  could  be 
made;  Moss  v.  Adams,  4  Ired.  Eq.  53,  holding  that  an  appropriation 
of  payments  made  by  a  creditor  could  not  be  varied  subsequently 
by  the  court 

Criticised  in  Gaston  v.  Barney,  11  Ohio  St  511,  where  an  appropria- 
tion by  the  creditor  at  the  request  of  the  debtor,  after  suit  brought, 
of  collections  assigned  to  the  former  in  favor  of  certain  notes,  was 
sustained  by  the  court  Limited  in  Haynes  v.  Walte,  14  Cal.  450, 
holding  rule  only  correct  to  extent  that  creditor  cannot,  after 
controversy  has  arisen,  vary  an  election  already  made. 

Miscellaneous  citations.— Cited  in  Bank  of  United  States  ▼. 
Dandridge,  12  Wheat  80,  6  L.  561,  by  way  of  illustration  of  lan- 
guage of  statutes  merely  directory;  Soule  v.  United  States,  100 
U.  S.  12,  25  L.  538,  but  not  in  point;  Jackson  v.  Simonton,  4  Ct*. 
0.  O.  261,  F.  C.  7,147,  to  no  apparent  point;  Borden  v.  Houston, 
2  Tex.  607,  as  to  strict  construction  of  sureties*  contract 
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Jurisdiction  ^Bhould  firet  be  considered  and  settled .#••••••....• 

Denial  of,  prohibits  all  inquiry •  ®8 

Where  Constitution  jjives  Supreme  Court  orighial  jurisdic  ion . 839 

Appellate  is  forbidden  ^^ 

Extent  to  which  congress  can  confer 8* 

Extent  of  Judicial  power  of  Ftderal  courU  under  Constitution;  what  is  a 

♦'/»«» Oil  "  .     ..........■.....••*••••.•  *** 

\^€u9^         m  ••.«.......■..•......■.  ••••••.•...       ...•■•••■»■•»• 

Cases  affecting  States  and  foreign  ministers 842 

What  showing  suflllciently  establishes  Federal  jurisdiction 8<* 

Effect  of  eleventh  constitutional  amendment.           • ^*^ 

When  dependent  upon  the  party  it  is  the  party  named  on  the  record 844 

Judiciary  gives  effect  to  will  of  legislat ure,  not  of  the  judge 848 

Suit  in  equity  —  May  be  against  agent  when  principal  cannot  be  sued 849 

When  independent  sovereign  Is  real  defendant 850 

Province  of,  when  law  Inadequate  remedy 851 

Decree  against  officers  of  a  State  • ^^ 

Void  statute  no  protection  to  officers  executing  it 858 

Injunction  against  State     fflcera *^ 

Bank  of  United  States  -Its  charter  is  a  law  of  United  States  and  the  measure 

of  itspowers • ■•••  857 

Charter  provision  enabling  it  to  sue  In  Federal  courts,  is  constitutional ....  857 

Bight  to  sue  In  Federal  courts  res  son  charter 858 

Banks  generally  are  subject  t » State  taxation 869 

As  an  instrument  of  government  Bank  of  United  States  is  exempt  from 

State  taxation '^ 

1  nstrumentalities  of  national  government  are  free  from  State  control 86B 

Plaintiff's  right  to  sue  cannot  depend  on  the  defense  made 868 

JLnswer  of  one  defendant  evidence  against  another,  when 8-8 

Attorney's  authority  to  appear,  presumed 884 

Naturalized  citizen  derives  rights  from  Constitution 866 

Legislative  act  may  involve  consequences  not  expressed 806 

Interest  not  chargeable  against  party  enjoined 866 

^liscellaneous ••  

The  great  number  of  decisions  in  which  this  case  has  been  cited 
attest  its  Importance.  Together  with  the  previously  decided  case 
of  McCuUoch  V.  Maryland,  in  4  Wheat  316,  4  L.  579,  it  may  be 
said  to  have  established  and  defined  the  law  of  the  national  banks 
as  agencies  of  the  Federal  government,  their  right  to  sne  and  be 
sued  in  the  Federal  courts,  and  their  freedom  from  State  taxation. 
The  various  dicta  and  points  decided  In  this  case  may  be  arranged 
and  win  be  treated  herein,  under  three  principal  heads,  viz.: 
Jurisdiction,  Suits  in  Equity  against  an  agent  whose  principal 
cannot  be  sued,  and  Taxation  of  National  Banks. 

Jurisdiction.— The  question  of  jurisdiction  of  the  court  should 
be  disposed  of  before  actually  exercised,  by  deciding  on  the  rights 
of  the  parties,  p.  816. 

Cited  and  followed  In  Ex  parte  Crane,  5  Pet.  200,  8  L.  96,  deciding 
as  to  the  right  of  the  Supreme  Court  to  grant  a  writ  of  mandamus. 

Denial  of  Juriediction  forbids  all  inquiry  into  the  nature  of  the 
case,  p.  847. 
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This  dictum  has  been  cited  and  applied  in  Livingrston  y.  Story, 
11  Pet.  397,  9  L.  764,  dissenting  opinion,  arguendo,  as  to  the  neces- 
sity of  ascertaining  jurisdiction  in  deciding  a  case  under  the 
Liouisiana  law  founded  on  the  civil  law. 

Supreme  CQnrt.~In  those  cases  where  the  Constitution  confers 
original  jurisdiction  on  the  Supreme  Court,  appellate  Jurisdiction  is 
forbidden.  In  every  other  case  the  power  is  to  be  exercised  as 
original  or  appellate,  as  congress  directs,  pp.  820,  821. 

The  following  cases  cite  and  apply  this  rule:    Ex  parte  Crane, 
6  Pet  202,  8  L.  97,  arguendo,  as  to  power  of  Supreme  Court  to 
Issue  mandamus  to  Circuit  Court;  In  re  Kaine,  14  How.  119,  14 
L.  351,  holding  that  the  writ  of  habeas  corpus  could  only  be  issued 
In   exercise  of  appellate  jurisdiction,   and   collecting   authorities; 
Mayor  y.  Cooper,  6  Wall.   253,   18  L.  853,   holding  that  Federal 
€o\u*ts  cannot  refuse  to  entertain  a  case  removed  from  a  State 
court  depending  on  the  right  construction  of  the  statute  of  re- 
moval; Baker  v.   Biddle,   Bald.  403,  406,   F.   a   764,   holding  the 
exercise  of  equitable  jurisdiction  by  the  Circuit  Court  is  limited  by 
the  organic  law;  State  v.  Trustees,  etc.,  1  Hughes,  134,  135,  137, 
F.  C.  10,318;  S.  C,  65  N.  C.  716,  719,  holding  the  Circuit  Court  has 
no  jurisdiction  of  a  suit  by  a  State  against  its  own  citizens;  Get- 
tings  V.  Crawford,  Taney,  4,  F.  C.  5,465,  holding  that  the  judiciary 
act  of  1789,  giving  jurisdiction  to  the  District  Court  in  civil  cases 
against  consuls  and  vice-consuls,  did  not  conflict  with  the  Constitu- 
tion; United  States  y.  Shaw,  39  Fed.  434,  3  L.  R.  A.  232,  the  limi- 
tation as  to  amount  in  dispute  does  not  apply  to  suits  in  which 
the  United  States  is  plaintiCT  or  defendant;  Nashville,  etc.,  B.  B. 
Co.  y.   Taylor,   86  Fed.   172,   in   general   discussion   holding  that 
Jurisdiction,  as  dependent  on  subject  or  character  of  the  litiga- 
tion, cannot  be  extended  to  cases  not  Federal  in  their  character; 
Ex  parte  Henderson,  6  Fla.  295,  206,  holding  that  the  State  Circuit 
Court  has  jurisdiction  of  an  appeal  from  a  Justice's  Court;  Terri- 
tory V.  Ortiz,  1  N.  Mex.  13,  holding  congress  cannot  extend  the 
original  jurisdiction  of  the  Supreme  Court  of  a  territory  beyond 
the  limits  of  the  law  of  September  9, 1850,  and  that  mandamus  does 
not  lie  from  Supreme  to  Probate  Court;  Delafleld  v.  State,  2  Hill, 
168,  collecting  authorities  and  upholding  State  court's  Jurisdiction 
where  another  State  was  a  party;  State  v.  Hoskins,  77  N.  C.  543, 
upholding  the  constitutionality  of  the  removal  of  causes  act;  Mar- 
tin V.  Worth,  91  N.  C.  47,  holding  the  State  was  a  necessary   in- 
terested party  in  a  suit  demanding  the  return  of  State  bonds  and 
that   Supreme   Court   had   exclusive   jurisdiction;    Piqua   Bank   y. 
Knoup,  6  Ohio  St.  423,  dissenting  opinion,  majority  holding  that 
on  questions  of  conflict  of  State  law  with  national  Constitution   the 
Supreme  Court  had  appellate  Jurisdiction. 

Jurisdiction  can  be  conferred  by  cong^ress  over  all  cases  in- 
Tolying  questions  to  which  the  Constitution  extends  Judicial  power. 
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Although  other  questions  of  law  or  fact  may  be  Inyolved  therelxit 
p.  823. 

This  principle  has  been  cited  and  applied  in  the  following  cases 
in  which  the  jurisdiction  of  the  Federal  courts  has  been  affirmed: 
Tennessee  v.  Dayis,  100  U.  S.  264,  25  L.  650,  as  to  a  trial  of  a 
reyenue  officer  for  murder,  defended  as  done  while  in  discharge 
of  official  duty;  Roberts  y.  Northern  Pacific  R.  R.  Co.,  158  U.  S. 
22,  89  L.  880,  15  S.  Gt.  763,  as  to  a  suit  inyolying  the  rights  of 
the  railroad  company  as  a  corporation  of  the  United  States;  Fisk  y. 
Union  Pacific  R.  R.  Co.,  8  Blatchf.  248,  F.  C.  4,828,  holding  Juris- 
diction is  not  ousted  because  other  questions  besides  those  under 
acts  of  congress  may  arise;  Connor  y.  Scott,  4  Dill.  247,  F.  G.  3,119, 
as  to  case  inyolying  construction  of  the  bankruptcy  law,  although 
requiring  settlement  of  other  questions  of  law  depending  on  gen- 
eral principles;  Toledo,  etc.,  R.  R.  Go.  y.  Pennsylyania  Co.,  54  Fed. 
749,  19  L.  R.  A.  397,  suit  to  enforce  interstate  commerce  act,  and 
restrain  a  railway  from  refusing  equal  traffic  facilities;  NashyiUe, 
etc.,  R.  R.  Co.  y.  Taylor,  86  Fed.  177,  184,  discussing  limit  of 
jurisdiction  of  Federal  courts  holding  that  once  attached  it  extends 
to  all  the  issues  raised,  collecting  authorities;  California  y.  Southern 
Pacific  Co.,  157  U.  S.  270,  39  L.  698,  15  St  Gt  607,  dissenting 
opinion,  majority,  howeyer,  denying  Federal  jurisdiction  of  a  suit 
between  a  State  and  citizens  of  same,  and  of  another  State.  See 
also  Ex  parte  Crane,  5  Pet  202,  8  L.  97,  holding  that  legislation 
was  necessary  to  giye  effect  to  a  power  and  set  in  motion  the 
constitutional  jurisdiction  of  the  Federal  courts. 

Jurisdiction.— Article  III  of  the  national  Constitution  enables 
the  judicial  department  to  receive  jurisdiction  to  the  full  extent 
of  the  Constitution,  laws  and  treaties  of  the  United  States.  When 
any  question  respecting  them  is  submitted  to  it  by  a  party  who 
asserts  his  rights  in  the  form  prescribed  by  law,  it  then  becomes 
"  a  case,*'  of  which  Federal  courts  haye  cognizance,  p.  819. 

Numerous  cases  cite  and  follow  the  foregoing  doctrine.  Ar- 
ranged as  affirming  or  denying  the  jurisdiction  of  the  Federal 
courts,  it  is  in  order  to  consider  first  those  affirming  jurisdiction,  as 
follows:  Cherokee  Nation  y.  Georgia,  5  Pet.  69,  8  L.  49,  suit  by  the 
Cherokee  Nation  as  a  foreign  State  against  the  State  of  Georgia; 
Smith  y.  Adams,  130  U.  S.  174,  32  L.  898,  9  S.  Gt  568,  suit  to  try 
yalldlty  of  an  election  to  determine  the  county  seat  of  a  territorial 
county  under  territorial  laws;  Fong  Yue  Ting  y.  United  States,  149 
U.  S.  729,  37  L.  918,  13  S.  Ct  1028,  trial  of  right  of  a  Chinese  laborer 
to  remain  in  the  country  under  the  Chinese  exclusion  act;  Interstate 
Com.  Commn.  y.  Brimson,  154  U.  S.  475,  485,  38  L.  1056,  1061,  14 
S.  Ct  1132.  1137,  reversing  S.  C,  53  Fed.  479,  suit  by  interstate 
commerce  commission  to  compel  attendance  and  testimony  of  wit- 
nesses and  production  of  papers;  Gadle  y.  Tracy,  11  Blatchf.  113, 
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F.  C.  2^9,  holding  a  national  bank  incorporated  under  act  of  1864 
could  only  be  sued  in  the  courts  designated  in  that  act;  Union 
Pacific  B.  B.  Co.  y.  McGomb,  17  Blatchf.  611,  1  Fed.  800,  suit  by  a 
corporation  created  under  act  of  congress;  State  Lottery  Ck>.  v. 
Fitzpatrick,  3  Wood,  240,  F.  G.  8,541,  holding  the  statute  repealing 
the  company's  charter  raised  a  Federal  question;  Connor  v.  Scott, 
4  DilL  246,  F.  C.  3,119,  a  bill  involving  effect  of  a  sale  by  assignee 
in  bankruptcy;  Magee  v.  U.  P.  B.  R.  Co.,  2  Sawy.  449,  F.  0.  8,916, 
actions  to  which  the  railroad  was  a  party,  but  holding  that  this 
alone  did  not  warrant  removal  from  the  State  court;  In  re  Oregon 
Bulletin  Co.,  3  Sawy.  531,  F.  C.  10,560,  holding  a  proceeding  by  a 
creditor  to  have  a  debtor  adjudged  a  bankrupt  is  a  case;  In  re 
Metzger,  17  Fed.  Cas.  234,  extradition  of  a  fugitive  from  Justice, 
under  a  treaty  with  a  foreign  government;  Nashville,  etc.,  R.  R.  Go. 
v.  Taylor,  86  Fed.  172,  suit  to  enjoin  State  board  of  equalizers  from 
certifying  railroad  property  for  taxation;  Davison  v.  Champlin,  7 
Conn.  247,  suits  under  penal  laws  of  United  States,  exclusive  Juris- 
diction; Edwards  v.  Ward,  2  Bush  (Ky.),  607,  case  where  the  de- 
fense showed  it  would  involve  the  legal  powers  of  the  president 
of  the  United  States  and  questions  arising  under  act  of  congress; 
Lake  v.  Lake,  17  Nev  238,  30  Pac.  880,  holding,  on  an  appeal  from 
a  decree  in  divorce  proceedings,  the  court  could  order  counsel's 
fees,  collecting  and  reviewing  authorities. 

Citing  cases  in  which  the  Jurisdiction  of  Federal  courts  has 
been  denied  are:  United  States  v.  New  Bedford  Bridge,  1  Wood. 
&  M.  434,  F.  C.  15,867,  holding  that  an  act  charged  as  a  crime  for 
obstructing  the  navigation  of  rivers  and  ports  within  limits  of  a  State 
could  only  be  punished  by  further  legislation  by  congress;  Do  well 
V.  Griswold,  5  Sawy.  44,  F.  C.  4,041,  holding  that  congress  had  not 
provided  for  original  proceedings  in  Circuit  Courts  in  actions  aris- 
ing out  of  contract  or  dealings  between  parties;  In  re  Pacific  R. 
R.  Commn.,  12  Sawy.  582,  32  Fed.  256,  petition  to  aid  the  railway 
commissioners  in  their  investigations;  State  v.  Atchison,  T.  &  S.  F. 
R.  R.  Co.,  77  Fed.  344,  holding  anticipated  defense  of  United  States 
statutes  not  sufficient  to  Justify  removal  from  State  court;  State 
V.  Trustees,  65  N.  C.  715,  arguendo,  as  to  suit  by  a  State  against 
its  own  citizens;  Ex  parte  Towles,  48  Tex.  433,  differentiating  be- 
tween "  case "  and  "  suit,"  holding  that  an  ex  parte  proceeding 
by  a  voter  to  review  commissioners'  decision  on  a  contested  election 
for  change  of  county  seat  was  neither  suit  nor  case  of  which  the 
court  had  Jurisdiction. 

Other  citing  cases  to  this  point  are:  Fisk  v.  Union  Pacific  R.  B. 
Co.,  6  Blatchf.  366,  370,  371,  F.  C.  4,827,  sustaining  constitutionality 
of  removal  of  causes  act  where  Jurisdiction  depended  on  the  sub- 
ject-matter; Cobb  V.  Stallings,  34  Ga.  77,  as  having  construed 
article  IV  of  the  Constitution,  arguendo,  that  as  between  the  laws 
of  the  Confederate  congress  and  of  Georgia,  the  former  were 
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■upreme;  Coleman  v.  Newby,  7  Kan.  93,  holding  courts  can  only  act 
in  the  decision  of  cases  having  parties  plaintiff  and  defendant; 
Chumassero  v.  Potts,  2  Mont  260,  holding  the  term  "  case  at  com- 
mon law  "  in  act  of  1874,  was  not  broader  than  in  principal  case; 
North.  Pac.  B,  B.  Co.  v.  Carland,  5  Mont  166,  3  Pac.  149,  holding  Ju- 
risdiction of  Territorial  District  Court  and  Federal,  District  and  Cir- 
cuits were  the  same  in  causes  under  the  Federal  Constitution  and 
laws;  ShoUenberger  v.  Brinton,  52  Pa.  St  36,  sustaining  power  ot  con- 
gress to  issue  treasury  notes  and  make  them  legal  tender;  Taylor 
V.  Place,  4  B.  I.  336,  357,  arguendo,  as  to  limit  of  judicial  power 
under  the  Constitution,  showing  that  under  State  Constitution 
the  general  assembly  was  prohibited  from  acting  judicially. 

Distinguished  in  Provident,  etc.,  Soc.  v.  Ford,  114  U.  S.  642,  29 
L.  264,  5  S.  Ct  1108,  holding  that  a  suit  on  a  judgment  recovered 
in  a  Federal  court  does  not  raise  a  question  under  the  laws  of  the 
United  States;  Pacific  B.  B.  Bemoval  Cases,  115  U.  S.  24,  29  L.  327, 
5  S.  Ct  1124,  dissenting  opinion  (vide,  supra,  for  holding  of  major- 
ity), arguendo,  that  the  removal  act  of  1875  did  not  authorize  re- 
moval of  all  causes  when  the  charter  made  no  such  provision; 
Manhattan  B.  B.  Co.  v.  New  York,  18  Fed.  199,  holding  a  case  In- 
volving only  the  construction  of  State  assessment  law  and  general 
principles  of  law  and  equity  did  not  give  jurisdiction  to  the  Federal 
courts. 

Supreme  Court's  orlg^al  Jurisdiction  extends  to  all  cases  af- 
fecting foreign  ministers  though  they  may  not  be  parties  to  the 
record;  but  to  cases  respecting  States  only  when  they  are  actual 
parties  to  the  record,  p.  854. 

Cited  in  United  States  v.  Bhodes,  1  Abb.  83,  F.  C.  16,151,  arguendo, 
as  to  extent  of  criminal  Jurisdiction  under  section  3  of  the  civil 
rights  bill,  holding  it  is  not  confined  to  offenses  committed  by 
colored  persons. 

Jurisdiction  of  Federal  courts  is  sufficiently  established  if  the 
title  or  right  set  up  may  be  defeated  by  one  construction  of  the 
Constitution  or  laws  of  the  United  States  and  sustained  by  the 
opposite  construction,  p.  822. 

The  following  cases  cite  and  apply  this  rule  in  affirming  Federal 
Jurisdiction  of  various  causes:  Bdrs  v.  Beston,  111  U.  S.  258,  259,  28 
L.  421,  4  S.  Ct  410,  suit  by  citizen  against  alien  who  is  a  consul 
of  a  foreign  government;  Kansas  Pac.  v.  Atchison  B.  B.  Co.,  112 
U.  S.  416,  28  L.  795,  5  S.  Ct.  209,  controversy  between  companies 
incorporated  under  territorial  statutes  relating  to  land  claimed 
under  grants  from  the  United  States;  Pacific  B.  B.  Co.  Bemoval 
Cases,  115  U.  S.  11,  14,  15,  29  L.  323,  324,  5  S.  Ct  1118,  1119,  1120, 
suits  by  or  against  a  corporation  of  the  United  States  to  which  class 
the  Union  Pacific  B  B.  Co.  belongs;  United  States  v.  Old  Settlers, 
148  U.  S.  468,  37  L.  524,  13  S.  Ct  667,  review  of  a  decision  of  the 
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Court  of  Olalms  In  a  suit  of  which  it  had  Jurisdiction;  Sonnentheil 
T.  Moerlein  Brewing  Ck>.,  172  U.  S.  405,  a  suit  against  a  marshal 
for  acts  done  in  his  official  capacity;  Stanley  y.  Bd.  of  Superylsors, 
19  Blatchf.  147,  6  Fed.  561,  action  to  enforce  a  right  conferred  by 
reyised  statutes  regarding  taxation  of  property  of  a  national  banls; 
GruikshanlL  y.  Fourth  Nat.  Blc.,  21  Blatchf.  323,  16  Fed.  889,  suit 
against  a  national  bank  irrespective  of  citizenship;  Hendee  y.  Con- 
necticut, etc.,  R.  R.  Co.,  23  Blatchf.  456,  26  Fed.  678,  suit  against 
corporation  created  by  act  of  congress  although  founded  on  com- 
mon law  or  other  statutes;  Sawyer  v.  Parish  of  Concordia,  4  Woods, 
278,  12  Fed.  759,  a  suit  in  which  plaintiff  alleged  that  a  State  law 
impaired  the  obligation  of  a  contract;  Orner  y.  Saunders,  8  Dill.  285, 
F.  C.  10,584,  action  by  collector  of  internal  revenue  on  the  official 
bond  of  his  deputy;  San  Mateo  Co.  y.  S.  P.  R.  R.  Co.,  7  Sawy. 
521,  13  Fed.  148,  suit  to  recover  taxes  involving  a  conflict  between 
State  Constitution  and  fourteenth  amendment  of  the  Federal  Con- 
stitution; Hughes  y.  Northern  Pac.  R.  R.  Co.,  9  Sawy.  320,  18  Fed. 
Ill,  suit  by  riparian  proprietor  to  enjoin  construction  of  a  bridge 
claimed  to  be  in  building  under  authority  of  act  of  congress;  In 
re  Brinkman,  7  N.  B.  R.  426,  4  Fed.  Cas.  147,  all  matters  relating 
to  bankruptcy  and  holding  that  District  Court  would  enjoin  fore- 
closure on  bankrupt's  property  in  State  court;  Leonard  v.  City  of 
Shreveport,  28  Fed.  257,  holding  that  since  the  removal  of  causes 
act  of  1875  Federal  court  had  original  Jurisdiction  of  all  cases  in- 
yolying  United  States  law,  whether  constitutional  or  congressional; 
State  y.  Illinois  Cen.  R.  R.  Co.,  33  Fed.  725,  action  to  try  the  com- 
pany's title  to  land  derived  under  an  act  of  congress;  Briscoe  y. 
Southern  Kan.  R.  R.  Co.,  40  Fed.  277,  suits  by  or  against  the  railway 
company;  Jones  y.  Florida,  C.  &  G.  R.  R.  Co.,  41  Fed.  71,  suit  to  re- 
strain a  railway  company  from  building  across  land  belonging  to 
the  government;  Smith  v.  Bivens,  56  Fed.  355,  holding  that  an  in- 
junction will  lie  to  restrain  a  trespass  committed  under  color  of 
a  State  law  which  violated  national  Constitution;  Pacific  Gas  Co.  y. 
EUert,  64  Fed.  429,   suit  by  riparian  proprietor  to  restrain  con- 
struction of  a  street  on  tide  lands  by  which  its  access  to  tide  water 
would  be  destroyed;  Nat.  Bk.  of  Commerce  v.  Wade,  84  Fed.  12, 
suit  by  a  national  bank,  charging  its  former  officers  with  breach  of 
the  national  banking  laws;  Johnson  v.  New  Orleans  Nat.  Bk.,  33 
La.  Ann.  480,  suit  to  set  aside  a  sale  under  decree  of  Federal 
Circuit  Court 

On  the  other  hand  the  following  cases,  citing  and  applying  the 
rule,  have  held  that  the  Federal  courts  had  no  Jurisdiction:  Starin 
y.  New  York,  115  TJ.  S.  257,  29  L.  390,  6  S.  Ct.  31,  where  the  question 
was  as  to  the  exclusive  right  of  the  city  to  establish  ferries;  State 
y.  Bradley,  26  Fed.  289,  a  suit  alleging  violation  of  the  New  York 
prohibition  laws;  Wise  v.  Nixon,  76  Fed.  5,  suit  to  quiet  title  to  min- 
ing dalms  against  relocators  who  alleged  failure  to  do  proper 
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assessment  work;  Crystal  Springs,  etc.,  Ck>.  v.  Los  Angeles,  76  Fed. 
151,  suit  to  quiet  title  where  both  parties  claimed  under  a  Mexican 
grant  duly  confirmed  in  accordance  with  treaty;  King  y.  Lawson, 
84  Fed.  210,  bill  to  protect  a  homestead  entryman  by  enjoining 
interference  by  a  town  site  claimant,  held  not  to  present  any 
Federal  question,  collecting  authorities;  McCain  y.  City  of  Des 
Moines,  84  Fed.  729,  suit  to  enjoin  city  officials  from  exercising 
any  authority  over  annexed  territory,  claiming  the  annexation  law 
was  void;  Home  Ins.  Co.  v.  N.  W.  Packet  Co.,  32  Iowa,  237,  7  Am. 
Rep.  185,  action  for  damages  on  bill  of  lading,  and  defining 
"  cases  "  as  contested  questions  before  courts  of  Justice;  Setzer  v. 
Douglass,  91  N.  C.  429,  action  for  breach  of  contract  between 
United  States  marshal  and  his  deputy;  Applegate  v.  Dowell,  15  Or. 
527,  16  Pac.  659,  suit  between  citizens  of  same  State  to  set  aside 
a  deed  as  fraudulent  for  alleged  failure  to  affix  revenue  stamps. 
Other  cases  which  cite  the  rule  are:  Gold  Washing,  etc.,  Co.  v. 
Keyes,  96  U.  S.  201,  24  L.  658,  in  deciding  right  of  removal  of  a 
cause  arising  under  Constitution  or  laws  of  the  United  States;  Mur- 
ray V.  Patrie,  5  Blatchf.  345,  F.  C.  9,967,  holding  that  after  removal 
of  a  cause  from  State  court  objections  to  the  Jurisdiction  may 
be  raised  at  the  trial;  Levy  v.  City  of  Shreveport,  28  Fed.  213, 
holding  that  in  order  to  give  the  Circuit  Court  Jurisdiction  the  case 
must  show  that  a  question  under  Constitution  or  laws  of  the 
United  States  did  or  would  necessarily  arise;  Nashville,  etc.,  R. 
Co.  V.  Taylor,  86  Fed.  181,  182,  in  discussion,  showing  that  there 
is  no  distinction  in  the  character  of  a  Federal  question  involved  in 
cases  of  appellate  and  original  Jurisdiction. 

The  eleventh  amendment  of  the  Constitution  has  it  full  effect 
if  the  Constitution  be  construed  as  it  would  have  been  had  the 
Jurisdiction  of  the  court  never  been  extended  to  the  suits  therein 
restrained,  p.  858. 

Cited  in  Ex  parte  Poulson,  19  Fed.  Cas.  1207,  holding  the  same 
effect  must  be  given  to  the  act  of  March  7,  1831,  limiting  the  power 
of  the  Federal  courts  to  punish  in  cases  of  contempt,  except  in 
specified  cases.  Cited,  arguendo,  in  dissenting  opinion,  Livingston 
V.  Story,  11  Pet.  397,  9  L.  764,  also  in  Railroad  Co.  v.  Mississippi,  102 
U.  S.  140,  26  L.  98. 

Federal  courts  —  Suit  against  a  State. —  It  is  a  universal  princi- 
ple, where  Jurisdiction  depends  on  the  party,  it  is  the  party 
named  in  the  record,  consequently  the  eleventh  amendment  re- 
straining suits  against  States  is  of  necessity  limited  to  suitki  where 
a  State  is  a  party  on  the  record,  and  a  suit  may  be  maintained  to 
enjoin  a  State  auditor  from  collecting  an  unlawful  tax,  where  the 
State  is  not  made  a  party  on  the  record,  although  exclusively  in- 
terested in  the  subject-matter  of  the  suit,  pp.  866,  857. 

The  following  citing  cases  sustain  the  Jurisdiction  of  the  Federal 
courts,   notwithstanding   the   eleventh   constitutional   amendment; 
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Charles  River  Bridge  y.  Warren  Bridge,  11  Pet.  572,  685,  9  L.  834, 
839,  in  action  against  a  corporation  acting  as  agent  collecting  tolls 
under  an  unconstitutional  law,  holding  Jurisdiction  not  taken  away 
because  State  not  a  party  on  the  record;  McNutt  v.  Bland,  2  How. 
22,  25,  11  L.  164,  165,  dissenting  opinion,  majority  holding  court 
had  Jurisdiction  of  a  suit  by  governor  of  a  State,  on  a  sheriff's  bond, 
provided  the  party  for  whose  use  suit  was  brought  was  citizen 
of  another  State;  Louisville  R.  R.  Co.  v.  Letson,  2  How.  551,  11  L. 
375,  suit  against  a  railroad  corporation  of  which  a  State  was  a 
member,  but  not  a  party  of  record;  Florida  v.  Georgia,  17  How. 
600,  15  L.  197,  dissenting  opinion,  majority  holding  that  the  United 
States  could  appear  in  a  case  of  disputed  boundary  without  becom- 
ing a  party;  Davis  v.  Gray,  16  Wall.  220,  21  L.  453,  affirming  Gray 
V.  Davis,  1  Woods,  426,  P.  C.  5,715,  bill  by  receiver  of  a  railway 
to  enjoin  State  officers  from  destroying  the  company's  property 
by  granting  it  to  other  parties  on  claim  of  forfeiture;  United  States 
V.  Lee,  106  U.  S.  212,  213,  215,  27  L.  179,  180,  1  S.  Ct.  254,  256,  hold- 
ing that  officers  and  agents  of  the  United  States  may  be  sued,  al- 
though the  government  cannot  be  sued;  S.  C,  pp.  217,  244,  27  L. 
181,  190,  1  S.  Ct  258,  280,  holding  that  the  claim  that  property  sued 
for  was  devoted  to  public  use,  does  not  bar  the  right  of  action; 
Pennoyer  v.  McConnaughy,  140  U.  S.  10,  35  L.  365,  11  S.  Ct  702, 
affirming  S.  C,  14  Sawy.  588,  43  Fed.  199,  reviewing  authorities 
holding  that  suit  in  equity  by  a  purchaser  against  State  board  of 
land  commissioners  was  not  a  suit  against  the  State;  Swasey  v. 
N.  O.  R.  R.  Co.,  1  Hughes,  20,  F.  C.  13,679,  holding  that  since  the 
principal  case.  Federal  courts  invariably  took  Jurisdiction  of  cases 
affecting  State  property  in  the  hands  of  its  agents  without  making 
the  State  a  party;  The  Arlington  Case,  8  Hughes,  122,  124,  F.  C. 
8,191,  holding  the  government  may  be  sued  indirectly  for  personal 
"property  when  not  seiased  out  of  the  hands  of  its  officers  on  mesne 
process,  although  on  final  process  seizure  and  dispossession  would 
result;  McComb  v.  Board,  2  Woods,  53,  F.  C.  8,707,  suit  by  holders 
of  State  consolidated  bonds  to  enjoin  State  officers  from  issuing 
similar  bonds  to  general  creditors,  in  violation  of  State's  contract 
with  bondholders;  Tyler  v.  Walker,  24  Fed.  Cas.  471,  action  by 
marine  officer  against  paymaster  of  the  corps,  on  claim  for  double 
rations;  Chaffraix  v.  Board,  11  Fed.  644,  petition  to  enjoin  State 
officers  from  diverting  funds  set  apart  for  a  special  purpose,  until 
the  rights  of  the  parties  were  ascertained;  State  v.  Lewis,  12  Fed. 
6;  S.  C,  14  Fed.  67,  suit  by  State  against  aliens,  who  had  the  right 
of  removal  into  Federal  courts;  Head  v.  Porter,  48  Fed.  485,  suit 
against  United  States  officer  for  infringement  of  a  patent,  acting 
under  orders  of  the  government;  Western  U.  Tel.  Co.  v.  Henderson, 
68  Fed.  590,  592,  596,  holding  that  a  suit  to  restrain  State  auditor 
from  transmitting  property  valuations  to  county  auditors  for  taxa- 
tion under  an  alleged  void  statute,  was  not  a  suit  against  the 
State;  In  re  Stutsman  Co.,  88  Fed.  342,  holding  that  an  objection 
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that  there  might  be  other  parties  entitled  to  defend,  will  not  avail 
to  defeat  jurisdiction;  Nougues  v.  Douglas,  7  Cal.  74,  showing  that 
the  State  is  not  a  formal  party  of  record  in  action  by  a  citizen  claim- 
ing to  be  damaged  by  State  officer;  Polack  v.  Mansfield,  44  OaL 
42,  and  King  v.  La  Grange,  61  Gal.  228,  holding  ejectment  will  lie 
against  officer  of  the  United  States  in  possession  of  demanded 
premises  on  behalf  of  the  government;  Sharp's  Rifle  Mfg.  Go.  v. 
Rowan,  34  Gonn.  332,  333,  91  Am.  Dec.  729,  730,  suit  to  compel  con- 
veyance of  real  estate  where  it  was  claimed  a  foreign  government 
was  real  party  in  interest,  holding  the  court  would  not  look  beyond 
the  record;  Budd  v.  Houston,  36  La.  Ann.  961,  review  of  tax  sale 
proceedings,  where  property  was  struck  off  to  State  as  purchaser; 
Michigan  State  Bk.  v.  Hastings,  1  Doug.  (Mich.)  241,  249,  41  Am. 
Dec.  556,  562,  bill  to  compel  State  officers  to  sell  property  and 
apply  proceeds  in  pursuance  of  an  agreement  with  State;  Lynn  v. 
Polk,  8  Lea,  235,  259,  bill  to  enjoin  the  funding  board  from  fund- 
ing  the  bonded  debt  of  State,  holding  it  was  not  a  suit  against 
State;  Blanton  v.  Southern  Fert.  Go.,  77  Va.  337,  arguendo,  that 
suit  against  State  officer  is  not  necessarily  against  the  State  and  a 
commission  will  be  enjoined  from  levying  tax  on  manufactiires  in 
the  guise  of  a  charge  for  tags  on  packages;  McGlanahan  v.  Western 
Lunatic  Asylum,  88  Va.  469,  13  S.  E.  978,  holding  a  corporation  can 
sue  and  be  sued,  though  incorporated  by  the  State;  Slack  v.  Jacob, 
8  W.  Ya.  663,  general  discussion  of  Jurisdiction  of  State  courts  over 
the  chief  executive,  collecting  numerous  authorities,  holding  the 
governor  could  not  be  enjoined  from  moving  the  State  records  to 
new  capital  before  the  validity  of  the  statute  was  ascertained. 

The  same  principle  has  been  extended  by  analogy  to  other  cases 
in  which  Federal  jurisdiction  has  been  sustained;  Dodge  v.  Woolsey, 
18  How.  345,  15  L.  406,  bill  by  stockholder  resident  of  another  State 
to  prevent  a  bank  committing  a  breach  of  trust  by  failing  to  con- 
test an  invalid  State  tax;  Coal  Co.  v.  Blatchford,  11  Wall.  175,  20 
L.  180,  and  Rice  v.  Houston,  13  Wall.  67,  20  L.  484,  holding  that 
if  executors  or  trustees  sue  for  others'  benefit.  Jurisdiction  depends 
on  their  own  citizenship,  not  that  of  the  parties  they  represent; 
Lincoln  Co.  v.  Luning,  133  U.  S.  530,  33  L.  767,  10  S.  Gt.  363,  hold- 
ing Federal  courts  have  Jurisdiction  of  suits  against  counties;  Weed 
Sewing  Mach.  Go.  v.  Wicks,  3  Dill.  2C6,  F.  C.  17.348,  holding  that 
where  a  State  law  directs  all  suits  to  be  brought  in  the  name  of 
the  real  party  in  interest,  that  party  may  sue  in  Federal  courts,  if 
the  case  otherwise  is  within  their  Jurisdiction;  Harper  v.  Norfolk  & 
W.  R.  R.  Co.,  36  Fed.  104,  action  by  administrator  against  citizen 
of  another  State  without  regard  to  citizenship  of  deceased;  Reinach 
v.  Atlantic  &  G.  W.  R.  R.  Co.,  58  Fed.  38,  forclosure  suit  by  an 
alien  bondholder  in  his  own  right,  though  mortgage  trustee  is  of 
same  State  with  some  of  defendants;  Robb  v.  Parker,  3  S.  0.  71, 
holding  in  suit  by  assignees  of  a  bond  in  their  own  name.  Juris- 
diction depends  on  their  citizenship,  not  on  that  of  their  assignor. 
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In  the  following  citing  cases  where  the  syllabus  principle  was 
Involved,  Federal  courts  have  been  held  not  to  have  Jurisdiction: 
Governor  of  Georgia  v.  Madrazo,  1  Pet  122,  7  L.  79,  information 
filed  by  the  governor  on  behalf  of  the  State  which  was  held  to  be 
the  party  interested;  Newton  v.  Commissioners,  100  U.  S.  560,  25 
L.  711,  holding  that  no  injunction  would  lie  to  prevent  removal  of 
a  State  capital  under  a  State  law;  Louisiana  v.  Jumel,  107  U.  S.  756, 
27  L.  464,  2  S.  Ct  165,  dissenting  opinion,  majority  holding  that 
mandamus  would  not  issue  to  compel  State  officers  to  apply  funds 
in  treasury  in  a  manner  forbidden  by  the  State;  Cunningham  v. 
Macon  &  B.  R.  R.  Co.,  109  U.  S.  462,  463,  27  L.  998,  3  S.  Ct.  612,  613, 
dissenting  opinion,  majority  holding  the  court  had  no  Jurisdiction 
where  it  was  seen  the  State  was  an  indispensable  party;  Hagood  v. 
Southern.  117  U.  S.  70,  29  L.  811,  6  S.  Ct  616,  arguendo,  that  a  suit 
against  State  officers  to  compel  performance  of  an  obligation  which 
belonged  to  the  State  in  its  political  capacity  would  not  lie;  Hans 
V.  Louisiana,  134  U.  S.  16,  33  L.  847,  10  S.  Ct  507,  holding  a  State 
cannot  be  sued  in  Federal  court  without  its  consent;  Wisconsin  v. 
Duluth,  2  Dill.  411,  F.  0.  17,902,  holding  a  State  cannot  sue  in 
Federal  Circuit  Court;  Board  v.  Gaunt,  76  Va.  463,  suit  to  compel 
State  board  to  pay  public  moneys  into  the  sinking  fund  for  the 
benefit  of  State  creditors,  as  being  in  effect  a  suit  against  the  State; 
and  by  analogy  In  Barney  v.  Baltimore  City,  6  Wall.  285,  18  L.  820, 
it  was  held  that  Circuit  Court  could  not  render  a  decree  in  a  par- 
tition suit  unless  all  the  Joint  owners  are  subjected  to  its  Juris- 
diction. 

Other  cases  in  which  the  rule  has  been  cited  generally  are:  Vat- 
tier  V.  Hinde,  7  Pet  263,  8  L.  679,  holding  if  a  case  could  be  decided 
on  its  merits  between  those  parties  regularly  before  the  court  it 
should  be  decided  though  others  might  be  interested;  Irwin  v. 
Dillon,  9  How.  29,  13  L.  34,  arguendo,  that  a  temporary  injunction 
should  not  be  made  perpetual  until  the  titie,  if  disputed,  is  settled ; 
Shields  V.  Barrow,  17  How.  140,  141,  15  L.  160,  161,  discussing  effect 
of  act  of  February  28,  1829,  as  to  nonjoinder  of  parties  who  could 
not  be  served  with  process;  Virginia  Coupon  Cases,  114  U.  S.  330, 
29  L.  209,  5  S.  Ct  965,  dissenting  opinion,  pointing  out  that  all 
the  cases  in  which  redress  had  been  afforded  to  individuals  against 
State  action,  had  been  cases  of  State  aggression,  not  of  refusal  to 
fulfill  an  obligation;  Gill  v.  Stebbins,  2  Paine,  419,  F.  C.  5,431,  hold- 
ing that  Jurisdiction  depended  on  the  situation  of  the  parties  to  the 
record;  McWhorter  v.  Pensacola  &  A.  R.  R.  Co.,  24  Fla.  460,  12 
Am.  St  Rep.  223,  5  So.  131,  2  L.  R.  A.  506,  as  having  been  modified 
by  later  cases,  and  holding  the  rule  only  applied  where  the  State 
was  Interested  under  contract  or  property  right,  or  as  real  plaintiflC 
in  a  suit  by  State  officers. 

The  following  citing  cases  distinguish  the  rule  of  the  principal 
case,  and  hold  that  the  suits  were  not  in  fact  suits  against  a  State; 
Hancock  v.  Walsh,  3  Woods,  3G0,  F.  C.  6,012,  bill  to  restrain  com- 
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missloDer  of  general  land  office  from  allowing  locations  within 
limits  of  complainant's  grant;  Chicago  &  N.  W.  R.  R.  Co.  y.  Dey,  35 
Fed.  869, 1  L.  R.  A.  747,  and  n.,  suit  against  railroad  commissioners 
of  another  State;  Tuchman  y.  Welch,  42  Fed.  550,  suit  to  restrain 
county  attorney  in  a  proceeding  under  the  liquor  law;  Butler  y. 
Ellerbe,  44  S.  C.  261,  22  S.  B.  429,  action  to  restrain  comptroller- 
general  and  State  treasurer  from  paying  salaries.  It  is  also  cited  in 
the  following,  which  distinguish  and  modify  the  rule:  United  States 
y.  Lee,  106  U.  S.  242,  27  L.  189,  1  S.  Ct  279,  dissenting  opinion, 
arguing  that  In  the  principal  case  the  property  Inyolyed  remained  In 
the  possession  of  the  defendants;  In  re  Ayers,  123  U.  S.  487,  488,  511, 
81  L.  223,  231,  8  S.  Ct  173,  186,  explaining  the  rule  and  holding  that 
the  question  of  Jurisdiction  under  the  eleyenth  amendment  was 
not  always  determined  by  the  nominal  parties  to  the  record  and  the 
court  would  look  beyond  it;  Wood  y.  Mann,  1  Sumn.  584,  F.  0. 
17,952,  arguing  that  the  question  In  the  principal  case  was  not  one  of 
jurisdiction  but  of  proper  parties  to  lead  to  a  final  decree;  McCauley 
y.  Kellogg,  2  Woods,  21,  F.  C.  8,688,  as  not  applicable  when  the 
parties  defendant  had  no  real  interest,  but  were  sued  as  officers  to 
compel  them  to  execute  the  laws  of  the  State;  State  y.  Burke,  83 
La.  Ann.  504,  as  one  of  a  long  list  of  authorities  holding  that  a  State 
could  not  be  sued;  Michigan  State  Bank  y.  Hammond,  1  Doug. 
(Mich.)  533,  539,  540,  contrasting  the  rule  with  Bank  y.  Hastings,  in 
Walk.  Ch.  13,  as  haying  been  founded  on  tort,  while  that  of  Bank 
y.  Hastings  was  founded  on  contract;  Lowry  y.  Thompson,  25  S.  C- 
419,  429,  430,  431,  432,  1  S.  B.  143,  151,  152,  153,  as  haying  been 
oyerruled  by  Louisiana  y.  Jumel,  107  U.  S.  711,  27  L.  448,  2  S.  Ct 
128,  and  stating  the  rule  to  be  that  an  action  in  form  against  an 
officer  could  not  be  maintained  if,  in  fact  it  was  against  the  State; 
Water-Power  Co.  y.  Electric  Street  etc.,  Co.,  43  S.  C.  168,  20  &  B. 
1007,  holding  the  State  was  an  indispensable  party  in  an  action  to 
enjoin  a  purchaser  of  water  power  from  the  State,  and  equity  had 
no  jurisdiction;  State  y.  Doyle,  40  Wis.  204,  206,  210,  211,  212,  213, 
214,  215,  as  not  applicable  to  suit  in  Federal  court  by  a  priyate  party 
against  a  State  officer  who  had  no  personal  interest  or  liability,  It 
being  really  a  suit  against  the  State. 

Judidal  power  is  only  exercised  for  the  purpose  of  glying 
effect  to  the  will  of  the  legislature,  not  that  of  the  judge,  p.  866. 

Cited  and  applied  in  the  following  cases  concerned  principally 
with  the  question  of  discretionary  power  of  courts  and  judges: 
In  re  Barry,  42  Fed.  122,  F.  0.  1,059,  holding  Oirculf  Courts 
haye  no  common-law  jurisdiction  to  issue  habeas  corpus,  their 
power  is  limited  to  commitment  under  process  or  authority  of  the 
United  States;  Ex  parte  Chase,  43  Ala.  311,  holding  that  courts 
must  grant  a  motion  for  change  of  yenue  en  the  ground  of  preju- 
dice, if  properly  made;  Robertson  y.  State,  109  Ind.  82,  10  N.  B. 
683,  holding  courts  cannot  adjudicate  claim  to  office  of  lieutenant- 
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governor  when  Jurisdiction  is  vested  exclusively  In  the  general 
'-^ssenibly;  Board  of  C!ommis8ioners  v.  Gwin,  136  Ind.  576,  36  N.  B. 
242,  22  L.  R.  A.  410,  court  may  not  reconstruct  court  rooms  under 
name  of  repairs,  that  power  being  in  the  board  by  statute.  But  In 
Dennis  v.  Dennis,  68  Oonn.  108,  57  Am.  St  Bep.  101,  36  Atl.  38,  34  L. 
R.  A.  459,  and  n.,  courts  will  exercise  discretion  in  administering 
divorce  jurisdiction  to  prevent  abuse  of  the  laws;  Boody  v.  Watson, 
64  N.  H.  197,  9  Atl.  820,  dissenting  opinion,  majority  holding  the 
court  could  order  an  assessment  of  property  after  the  assessors  had 
ceased  to  hold  office;  State  v.  Cunningham,  83  Wis.  137,  35  Am.  St 
Bep.  45,  53  N.  W.  53,  17  L.  R.  A.  166,  court  may  take  Juris- 
diction of  a  suit  on  the  relation  of  a  private  citizen  in  the  name  of 
the  State,  notwithstanding  the  attorney-general  had  refused  to 
bring  suit  See  also  the  following  citing  cases:  Note  in  the  Matter 
of  Barry,  136  U.  S.  610,  34  L.  509,  holding  the  Federal  court  had 
no  Jurisdiction  to  issue  habeas  corpus  in  suit  of  an  alien  against 
a  citizen;  Coleman  v.  Newby,  7  Kan.  87,  92,  stating  the  province 
Df  the  legislature  was  to  make  the  laws,  of  Judiciary  to  construe 
them,  and  of  the  executive  to  enforce  them;  Gage  v.  Gage,  66 
N.  H.  299,  29  AU.  552,  28  L.  R.  A.  864,  and  n.,  dissenting  opinion,  a 
tenant  in  common  was  liable  to  account  to  his  co-tenants  for  an 
excessive  use  of  the  common  property. 

Ag«nt  cannot  be  sued  in  equity  unless  all  parties  substantially 
interested  are  before  the  court;  but  if  the  real  principal  cannot  be 
sued,  the  law  will  apply  the  same  remedies  against  the  agent, 
pp.  842,  843. 

This  ruling  is  indorsed  and  relied  upon  in  the  following  cases,  in 
which  suits  against  agents  have  been  sustained:  Virginia  Ooupon 
Cases,  114  U.  S.  289,  294,  296,  29  L.  192,  194,  195,  5  S.  Ct  913, 
916,  917,  holding  tax  collector  refusing  to  accept  coupons  on  State 
bonds  for  taxes,  must  produce  a  valid  State  law  to  Justify  his 
refusal;  In  re  Ayers,  123  U.  S.  512,  513,  31  L.  232,  8  S.  Ct  186,  187, 
dissenting  opinion,  majority  holding  that  in  certain  events  the 
court  would  proceed  against  an  officer  as  if  the  State  were  party; 
Bonaparte  v.  Camden,  etc.,  R.  R.  Co.,  1  Bald.  218,  F.  C.  1,617, 
holding  that  injunction  would  lie  against  a  person  assuming  to 
act  under  an  unconstitutional  law,  though  not  against  the  princi- 
pal; Adams  v.  Bradley,  5  Sawy.  222,  223,  F.  C.  48,  as  an  illustra- 
tion of  a  case  where  a  State  officer  could  be  sued  in  his  individual 
capacity;  Tyler  v.  Walker,  24  Fed.  Gas.  470,  action  by  army  officer 
against  the  regimental  paymaster  for  double  rations;  Baring  v. 
Erdman,  2  Fed.  Gas.  786,  injunction  to  restrain  agents  of  State 
board  of  canal  commissioners  from  entering  on  lands  for  diverting 
a  stream,  without  authority  of  law;  Head  v.  Porter,  48  Fed.  482» 
483,  suit  against  government  officer  for  infringement  of  a  patent, 
although  acting  under  government  orders;  Webster  v.  French,  U 
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111.  272,  suit  to  compel  specific  performance  of  a  sale  of  govern- 
ment property  where  the  State  not  a  party;  Herr  v.  Central,  etc., 
Asylum,  97  Ky.  462,  53  Am.  St.  Rep.  416,  30  S.  W.  972.  grant  of  an 
Injunction  to  restrain  the  asylum  from  creating  a  nuisance  by  con- 
structing dams  across  a  creek;  Anderson  v.  State,  23  Miss.  474, 
suit  against  county  tax  collector  to  restrain  sale  of  debts  and 
claims  for  a  void  assessment  where  there  was  no  provision  for 
making  the  county  a  party;  Swasey  v.  North  Carolina  R.  R.  Co.,  71 
N.  O.  574,  suit  by  holders  of  State  bonds  issued  in  aid  of  a  railroad 
grant  to  enforce  their  lien  on  the  railroad;  C.  &  O.  R.  R.  Go.  v. 
Miller,  19  W.  Ya.  416,  upholding  the  right  to  sue  a  State  ofiicer, 
when  State  cannot  be  sued,  either  to  require  or  inhibit  the  perform- 
ance of  a  purely  ministerial  duty. 

Other  citing  cases  are:  Young  v.  Montgomery,  etc.,  R.  R.  Co.,  2 
Woods,  612,  F.  O.  18,166,  holding,  where  a  State  is  concerned,  it 
should  be  made  a  party,  if  possible;  Tobin  v.  Walkinshaw,  McAll. 
46,  F.  C.  14,068,  and  United  States  v.  Parrott,  McAll.  281,  282,  F. 
O.  15,998,  in  discussion  as  to  necessary  and  indispensable  parties; 
Connolly  v.  Wells,  33  Fed.  208,  in  a  suit  against  executors,  all  must 
be  bound;  State  v.  Curran,  12  Ark.  350,  holding  the  right  of  a 
citizen  to  sue  a  State  was  not  restricted  to  money  demands;  Moore 
V.  School  Trustees,  19  111.  86,  holding  a  suit  to  set  aside  a  sale  of 
school  lands  properly  brought  by  the  township  school  trustees;  In  re 
City  of  Mount  Vernon,  147  111.  365,  35  N.  E.  534,  holding  a  State 
cannot  be  made  a  party  to  suit  to  confirm  a  special  tax  for  a  public 
improvement;  Francis  v.  Porter,  7  Ind.  217,  holding  in  foreclosure 
suit,  where  the  State  was  a  necessary  party  on  account  of  a  loan 
from  the  sinking  fund,  the  commissioners  should  have  been  made 
parties;  Dreux  v.  Kennedy,  12  Rob.  (La.)  504,  holding  a  party  in 
possession  of  land  is  bound  to  defend  an  action  to  recover  posses- 
sion, if  the  owner  cannot  be  found;  Polack  v.  Mansfield,  44  Cal.  42, 
13  Am.  Rep.  156,  allowing  ejectment  to  be  maintained  against 
United  States  officer,  holding  for  the  government 

Distinguished  in  Divine  v.  Harvie,  7  T.  B.  Mon.  441,  18  Am.  Dec. 
196,  holding  that  a  State  cannot  be  made  a  garnishee,  nor  can  its 
auditor  or  treasurer,  in  respect  of  moneys  due  by  the  State;  Louisi- 
ana V.  Jumel,  107  U.  S.  735,  736,  27  L.  456,  457,  2  S.  Ct.  147,  148. 
in  dissenting  opinion,  majority  holding  that  State  officials  could 
not  be  compelled  by  mandamus  to  perform  an  official  duty. 

An  independent  foreign  sovereign  cannot  be  sued,  but  if  the 
right  is  in  the  plaintiff,  and  possession  in  the  defendant,  the  Inquiry 
cannot  be  estopped  by  a  mere  suggestion  of  sovereignty,  p.  870. 

Cited  in  United  States  v.  Lee,  106  U.  S.  243,  27  L.  190,  1  S.  Ct 
280,  in  dissenting  opinion,  majority  holding  that  the  United  States 
can  only  be  sued  in  the  cases  provided  by  congress;  Briggs  v. 
Lightboats,  11  AUen,  185,  holding  that  liens  for  labor  and  materials 
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on  a  yessel  built  and  paid  for  by  the  United  States  cannot,  after 
the  title  has  vested  in  the  United  States,  be  enforced  in  State  courts. 

• 

Equity  will  Interfere  to  prevent  the  transfer  of  a  specific  article 
which,  if  transferred,  would  be  irretrievably  lost  to  the  owner;  its 
promise  is  to  arrest  an  injury  and  prevent  a  wrong,  the  remedy 
being  more  beneficial  than  the  law  can  give,  p.  845. 

Numerous  citing  cases  on  this  point  apply  the  principle  in  pre- 
vention of  wrongful  acts.    Thus  in  Virginia  Coupon  Gases,  114  U. 
S.  295,  29  L.  194,  5  S.  Ct.  916,  an  action  in  detinue  to  recover  articles 
wrongfully  seized  for  taxes  was  sustained  as  analogous  to  an  In- 
junction to  prevent  wrongful  seizure;  in  Orr  v.  LIttlefield,  1  Wood. 
&  M.  15,  F.  C.  10,590,  continued  sales  of  a  patented  article  was 
enjoined;  Bell  v.  Ohio  Life,  etc.,  Co.,  1  Biss.  269,  F.  0.  1,260,  ordering 
the  return  by  State  officers  of  the  subject-matter  of  an  injunction 
issued  by  Federal  court  taken  possession  of  after  issue  of  the  in- 
junction; Tyler  v.  Wallter,  24  Fed.  Cas.  472,  holding  that  an  army 
paymaster,  as  a  government  officer,  was  suable  for  money  in  his 
hands;  Blindell  v.  Hagan,  54  Fed.  42,  enjoining  a  combination  to 
prevent  shipowners  from  shipping  a  crew;  Crescent  City  Gas  Light 
Co.  V.  New  Orleans  Gas  Light  Co.,  27  La.  Ann.  143,  enjoining  the 
assertion  of  an  alleged  right  to  an  extended  franchise  which  would 
destroy  plaintiff's  franchise;  Ryan  v.  Brown,  18  Mich.  212,  100  Am. 
Dec  161,  enjoining  the  removal  by  State  officials  of  a  private  dock 
withojDt  legal  authority;  Commercial  Bank  v.   State,  4  Smedes  & 
M.  497,  498,  dissenting  opinion,  majority  holding  equity  would  re- 
strain collection  of  bank  debts  on  a  proceeding  by  district  attorney 
against  the  bank  for  violating  its  charter;  Barr  v.  Essex  Trades 
Council,  53  N.  J.  Eq.  134,  30  Atl.  893,  enjoining  the  boycott  of  a 
business;  Delafleld  v.  State,  26  Wend.  221;  S.  C,  2  Hill,  177,  re- 
straining transfer  of  certificates  of  State  stock  improperly  issued  by 
State  agents;  Scudder  v.  Trenton-Delaware  Falls  Co.,  1  N.  J.  Eq. 
717,  23  Am.  Dec.  761,  enjoining  trespass  which  would  destroy  the 
estate;  Tyack  v.  Brumley,  1  Barb.  Ch.  534;  S.  C.,  4  Edw.  Ch.  273, 
restraining  interference  by  chamber  of  commerce  with   the  port 
wardens  of  New  York;  R.  H.,  etc.,  R.  R.  Go.  v.  N.  Y.,  etc.,  B.  R. 
Co.,  110  N.  Y.  134,  17  N.  E.  682,  injunction  to  prevent  a  rival  railway 
company  taking  land  over  which  petitioner  had  acquired  vested 
rights;  Flood  v.  Van  Wormer,  147  N.  Y.  289,  41  N.  B.  570,  restraining 
highway   commissioners   from   removing   a   house   as   an   alleged 
encroachment;  Secor  v.  Witter,  39  Ohio  St  236,  preventing  an  in- 
dorsee of  a  note  attached  before  maturity  and  having  actual  notice, 
from  transferring  the  note  so  as  to  defeat  the  attachment;  Attorney- 
General  V.  Railroad  Companies,  35  Wis.  533,  restraining  corporations 
from  abuse  of  franchise  or  violation  of  public  law,  collecting  numer- 
ous authorities  on  injunction  at  suit  of  private  parties  for  private 
wrong. 
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Citing  cases  in  which  the  converse  of  the  proposition  is  by  analogy 
sustained,  are  Brent  v.  Bank  of  Washington,  10  Pet  613,  9  L.  554, 
the  court  refusing  to  compel  a  bank  having  a  lien  on  stock  of  a 
deceased  stockholder,  to  transfer  the  stock  before  satisfaction  of  a 
statute-barred  debt;  English  v.  Smock,  34  Ind.  125,  7  Am.  Bep.  224, 
refusing  to  enjoin  the  issue  of  bonds  for  public  improvements,  when 
the  issue  rests  in  the  discretion  of  county  commissioners  and  there 
is  no  fraud;  Butler  v.  EUerbe,  44  S.  C.  264,  22  S.  B.  430,  refusing 
to  enjoin  State  officials  from  paying  certain  salaries  on  the  allega- 
tion of  unconstitutionality  of  the  salary  statute.  Other  citations  on 
this  point  are:  Baker  v.  Biddle,  Bald.  408,  409,  F.  0.  764,  dis- 
cussing cases  for  proper  interference  of  equity;  State  v.  Dubuclet, 
28  La.  Ann.  708,  dissenting  opinion,  majority  holding  there  Is  no 
jurisdiction  in  equity  to  try  the  right  to  an  office. 

Distinguished  in  Louisiana  v.  Jumel,  107  U.  6.  724,  27  L.  452,  2 
S.  Gt  138,  holding  that  State  officers  could  not  be  compelled  to  pay 
out  to  bondholders  money  which  lawfully  belonged  to  the  State; 
Shelton  v.  Piatt,  139  U.  S.  598,  599,  35  L.  277,  11  S.  Ct  648,  649, 
showing  that  the  decision  rested  on  grounds  of  irreparable  injury, 
and  was  no  authority  for  holding  that  equity  could  restrain  col- 
lection of  a  tax  merely  because  it  was  void;  Buchanan  v.  Marsh. 
17  Iowa,  498,  holding  that  there  must  be  a  judgment  creating  a 
lien  before  a  creditor  can  enjoin  sale  by  the  debtor;  Bouldin  v. 
Alexander,  7  T.  B.  Mon.  433,  436,  dissenting  opinion,  majority  hold- 
ing that  remedy  of  owner  of  property,  seized  under  execution 
against  another,  is  at  law,  not  in  equity;  Gronan  v.  Peters,  9  La. 
Ann.  476,  holding  a  government  officer  not  liable  in  equity  for  error 
in  construing  a  contract  afterwards  ratified  by  government  and 
resulting  in  loss  to  contractor;  State  v.  Burke,  35  La.  Ann.  193,  the 
court  will  not  during  pendency  of  a  supersedeas,  render  any 
decree  which  would  practically  destroy  its  effect 

Equity  —  Decree  against  State  officers.— When  the  State  is  not  a 
party  and  the  court  has  jurisdiction  of  the  parties  on  the  record,  a 
decree  should  be  made  in  equity  against  State  officers  assuming  to 
act  under  an  unconstitutional  law.  Their  personal  responsibility 
for  the  subject  of  the  action  being  admitted,  they  must  be  held  to 
have  a  real  interest  p.  858. 

Cited  to  this  point  in  ChaflPralx  v.  Board,  11  Fed.  649,  dissenting 
opinion,  majority  holding  that  State  officers  would  be  enjoined  from 
diverting  a  fund  collected  and  set  apart  for  a  specific  purpose; 
Dunn  V.  State  University,  9  Or.  362,  holding  the  immunity  of  a  State 
does  not  cover  its  agents  who  hold  title  and  possession  of  property 
against  which  a  third  party  has  a  valid  claim. 

Distinguished  in  State  v.  Bnrke,  33  La.  Ann.  508,  holding  the  rule 
did  not  apply  when  the  authority  pleaded  was  an  article  of  the 
Ck>nstitutlon. 
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Void  statute  can  never  afford  any  protection  to  the  officers  who 
execute  it,  p.  868. 

Cited  and  relied  on  in  Woolsey  ▼.  Dodge,  6  McLean,  146,  F.  0. 
18,032,  sustaining  injnnction  against  collection  of  tax  on  banks 
under  the  tax  act  of  1852;  Schandler  Bottling  Co.  v.  Welch,  42  Fed. 
565,  sustaining  proceedings  to  prevent  sale  of  Intoxicating  liquors 
in  original  packages  under  an  uncou?titnticnal  State  law;  Stevens 
V.  B.  &  B.  B.  R.  Co.,  29  Vt.  565,  restraining  the  application  of 
capital  subscribed  for  a  specific  railroad  to  an  extension  of  the  line 
under  a  void  statute;  Boales  v.  Ferguson,  76  N.  W.  19,  refusing  to 
hold  an  administrator,  acting  under  a  void  statute,  to  be  protected 
thereby;  People  v.  State  Treasurer,  24  Mich.  474,  allowing  man- 
damus to  compel  State  treasurer  to  deliver  up  bonds  deposited  with 
him  under  a  void  law;  Lynn  v.  Polk.  8  Lea,  154,  in  concurring 
opinion,  holding  an  officer,  while  executing  an  unconstitutional  act, 
is  not  acting  by  authority  of  the  State.  See  also  note  to  64  Am. 
Dec.  51,  55,  on  liability  for  acts  done  under  an  unconstitutional 
statute;  note  to  1  Am.  St.  Rep.  75,  on  the  effect  of  acts  done  under 
an  unconstitutional  statute. 

Distinguished  in  Louisiana  v.  Jumel,  107  U.  S.  741,  27  L.  458,  2 
S.  Ct  153,  dissenting  opinion,  and  State  v.  Burke,  33  La.  Ann.  508, 
showing  the  rule  did  not  apply  when  the  authority  invoked  was 
the  Constitution;  Noble  v.  Indianapolis,  16  Ind.  509,  showing  the 
rule  did  not  apply  when  the  law  was  valid  and  the  act  complained 
of  only  Irregular. 

Injunction  is  proper  to  restrain  a  State  officer  from  performing 
an  official  duty,  such  as  the  collection  of  an  unlawful  tax,  which 
would  lead  to  a  continuing  injury,  for  which  the  law  could  afford 
no  adequate  remedy,  p.  840. 

The  citing  cases  which  apply  the  foregoing  are  numerous.  Rely- 
ing upon  this  rule,  State  officers  have  been  restrained  by  injunction 
in  the  following  citing  cases:  Davis  v.  Gray,  16  Wall.  220,  21  L. 
453,  respecting  the  forfeiture  of  a  railway  company's  land  grant; 
Louisiana  v.  Jumel,  107  U.  S.  758,  27  L.  465,  2  S.  Ct  167,  dissenting 
opinion,  in  commenting  on  Davis  v.  Gray,  supra;  Cunningham  v. 
Macon  &  B.  R.  R.  Co.,  109  U.  S.  455,  27  L.  995,  3  S.  Ct.  29S,  and 
Lowry  v.  Thompson,  25  S.  C.  422,  1  S.  E.  145,  holding  that  the 
rule  was  the  limit  in  suits  against  State  officials;  Virginia  Coupon 
Cases,  114  tJ.  S.  314,  29  L.  201,  5  S.  Ct  927,  and  Baltimore  &  O.  R. 
R.  Co.  V.  Allen,  17  Fed.  176,  preventing  collection  of  taxes  by  sale 
of  railroad,  after  tender  of  tax-receivable  coupons;  Pennoyer  v. 
McConnaughty,  140  U.  S.  10,  12,  18,  35  L.  265,  366,  368,  11  S.  Ct. 
701,  702,  704,  affirming  S.  C,  14  Sawy.  588,  43  Fed.  199,  as  an  in- 
stance of  an  action  which  was  not  against  the  State  witbin  the 
eleventh  amendment;  In  re  Tyler,  149  U.  S.  188,  190,  37  L.  697, 
698»  13  S.  Ct  792,  793,  sustaining  grant  of  an  injunction  against 

Vol.  II  —  23 


9  Wbeat  788-808         Notes  on  U.  8.  Reports.  8S4 

collection  of  State  tax  on  property  In  hands  of  a  receiyer  aptk>inted 
by  Federal  court;  Reagan  v.  Farmers*  Loan,  etc.,  Co.,  154  U.  S.  888, 
88  L.  1020,  14  S.  Gt  1051,  holding  that  a  suit  against  State  railroad 
commission  was  not  against  the  State;  Belknap  v.  Schild,  161  U.  S. 
18,  40  L.  602,  16  S.  Ct.  445,  holding  that  officers  or  agents  of  the 
United  States,  acting  under  government  orders,  are  personally  liable 
to  suit  for  infringing  a  patent;  Scott  v.  McDonald,  165  U.  S.  112. 
114,  41  L.  053,  17  S.  Ct.  263,  264,  restraining  State  officers  from 
seizing  liquor  imported  for  private  use  under  an  unconstitutional 
law;  Tindal  v.  Wesley,  107  V.  S.  220,  42  L.  142,  17  S.  Ct  776,  sus- 
taining an  action  to  recover  possession  of  real  estate  from  State 
officers  claiming  to  hold  it  because  title  and  possession  was  in  the 
State,  collecting  and  reviewing  authorities;  Bonaparte  v.  Camden, 
etc.,  R.  R.  Co.,  Bald.  217,  231,  232,  F.  0.  1,617,  restraining  corpora- 
tion agents  where  the  corporation  could  not  be  sued;  State  Lottery 
Co.  ▼.  Fitzpatrlck,  8  Woods,  256,  258,  261,  263,  F.  C.  8»541,  restrain- 
ing State  officers,  acting  under  statute,  from  invading  franchises 
of  a  corporation;  Spooner  v.  McConnell,  1  McLean,  355,  F.  C.  13,245, 
restraining  individuals  assuming  to  act  on  behalf  of  a  State,  and 
stating  the  principles  governing  injunctions;  Murdock  v.  Woodson, 
2  Dill.  204,  F.  C.  9,942,  restraining  governor  of  State,  acting  as  its 
special  agent,  in  foreclosing  a  mortgage  for  the  benefit  of  the 
State;  Georgia  v.  Atkins,  1  Abb.  25,  F.  C.  5,350,  85  Ga.  817,  en- 
joining threatened  proceedings  of  a  collector  of  internal  revenue 
to  collect  an  unauthorized  tax;  Chaff raix  v.  Board,  11  Fed.  647, 
dissenting  opinion,  majority  sustaining  injunction  against  State 
officers  from  diverting  a  fund  collected  and  set  apart  for  a  specific 
purpose;  Claybrook  v.  City  of  Owensboro,  16  Fed.  304,  restraining 
l)oard  of  school  trustees  from  discriminating  in  distributing  school 
taxes  under  unconstitutional  law;  President,  etc.,  of  Yale  v.  San- 
ger, 62  Fed.  180,  restraining  State  treasurer  from  threatened 
diversion  of  funds  appropriated  for  the  college,  under  authority 
of  an  unconstitutional  law;  Gregg  v.  Sanford,  65  Fed.  155,  28  U. 
tS.  App.  313,  holding  suit  to  restrain  State  assessor  from  assessing 
for  an  unauthorized  tax  was  not  against  the  State;  Cuban  Steam- 
ship Co.  V.  Fitzpatrlck,  66  Fed.  68,  restraining  the  mayor  and  chief 
of  police  from  interfering  with  loading  of  a  ship  under  unconstitu- 
tional statute;  Mills  v.  Green,  67  Fed.  824,  restraining  the  super- 
visor of  registration  from  canning  out  State  laws  restricting  the 
right  of  suffrage;  Western  U.  Tel.  Co.  v.  Henderson,  68  Fed.  597. 
^598,  holding  that  State  officer  would  be  enjoined  only  if  the  statute 
under  which  he  was  claiming  to  act  was  void;  Grether  v.  Wright, 
75  Fed.  749,  43  U.  S.  App.  770.  holding  that,  where  a  State  law 
expressly  gave  a  remedy  by  injunction.  Federal  courts  in  equity 
would  apply  the  same  remedy;  Third  Nat  Bk.  v.  Mylin,  76  Fed. 
.886,  restraining  State  officers  from  collecting  tax  on  shares  in 
national  banks  under  a  statute  alleged  to  be  in  violation  of  four- 
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teenth  amendment;  Mutual  Life  Ins.  Go.  y.  Boyle,  82  Fed.  710,  en- 
joining State  superintendent  of  Insurance  from  refusing  a  license 
to  an  Insurance  company  to  do  business  in  State  when  the  law 
allowed  him  no  discretion;  Cobb  v.  Clough,  fKi  Fed.  609,  restraining 
sale,  as  school  lands,  of  lands  claimed  under  a  prior  railroad  grant; 
Bank  of  Kentucky  y.  Stone,  88  Fed.  392,  suit  to  enjoin  the  certifica- 
tion of  municipal  tax  on  bank  organized  under  State  law;  Mayor, 
etc.,  of  Ck>lumbus  v.  Rodgers,  10  Ala.  46,  restraining  collection  of 
bridge  tolls  in  violation  of  a  franchise,  in  which  there  was  a  penal 
clause;  Bruner  v.  Bryan,  50  Ala.  528,  sustaining  bill  by  a  lawful 
sheriff,  whose  office  had  been  erroneously  declared  vacant,  to  en- 
Join  an  appointee  from  exercising  duties  of  office;  Port  of  Mobile 
V.  Louisville,  etc.,  R.  R.  Co.,  84  Ala.  124,  6  Am.  St  Rep.  351,  4 
8o.  Ill,  restraining  a  nymicipality  from  enforcing  an  ordinance 
which  would  destroy  a  street  railroad  franchise;  Parker  v.  Garri- 
son, 61  111.  254,  sustaining  bill  for  injunction  in  the  nature  of  a 
specific  performance  of  an  agreement  respecting  personal  chattels; 
North.  Pac.  R.  R.  Co.  v.  Carland,  6  Mont  196,  197,  3  Pac.  161,  re- 
straining collection  of  tax  on  exempt  property;  Burnet  v.  Cincin- 
nati, 3  Ohio,  88,  17  Am.  Dec.  584,  restraining  sale  of  lots  for  city 
taxes;  Masson's  Appeal,  70  Pa.  St.  31,  restraining  an  adjoining  owner 
from  using  a  party- wall  before  paying  his  share  of  the  cost;  Lynn 
T.  Polk,  8  Lea,  285,  dissenting  opinion,  majority  sustaining  a  bill 
quia  timet  by  citizen  taxpayers  to  restrain  State  officers  from  pro- 
ceeding under  a  void  act;  Kerr  v.  WooUey,  3  Utah,  464,  24  Pac.  834, 
restraining  collection  of  a  void  tax;  Dull  v.  Read,  13  Gratt.  87,  sus- 
taining bill  to  test  the  validity  of  a  statute  providing  for  a  system 
of  free  schools  and  the  propriety  of  the  commissioners'  proceedings 
under  it;  Bettman  v.  Harness,  42  W.  Va.  438,  26  S.  B.  272,  36  L.  R. 
A.  670,  enjoining  unlawful  extraction  of  petroleum  from  land  as  part 
of  the  land,  while  the  title  was  in  dispute;  State  v.  Cunningham,  81 
Wis.  481,  51  N.  W.  729,  15  L.  R.  A.  567,  and  n.,  enjoining  governor 
of  State  from  carrying  out  an  unconstitutional  law.  And  see 
note  to  11  Am.  Dec.  501,  on  "  irreparable  injury,"  what  it  is;  note 
to  6Q  Am.  Dec.  203,  on  Injunctions  to  restrain  enforcement  of  taxes. 
The  following  cases  cite  and  apply  the  rule  In  other  directions: 
Kendall  v.  United  States,  12  Pet  615,  9  L.  1217,  affirming  S.  C. 
in  5  Cr.  O.  C  276,  F.  C.  15,517,  holding  that  Circuit  Court  had 
power  to  issue  mandate  to  compel  postmaster-general  to  credit  a 
sum  awarded  on  an  account;  Barber  v.  Barber,  21  How.  592,  16  L. 
229,  holding  that  Federal  courts  have  Jurisdiction  of  a  suit  in  equity 
for  alimony  by  a  wife  divorced  by  a  State  court;  United  States  v. 
Lee,  106  U.  S.  246,  246,  27  L.  190,  191,  1  S.  Ct  281,  282,  dissenting 
opinion,  defining  the  ground  on  which  the  ruling  rested;  Poor  v. 
Carleton,  3  Sumn.  77,  F.  C.  11,272,  holding  that  the  continuance 
or  dissolution  of  a  special  injunction  after  the  coming  in  of  the 
answer  was  in  the  discretion  of  the  court;  Baker  v.  Biddle»  Bald. 
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408,  F.  O.  764,  discussinf?  cases  proper  for  exercise  of  equitable 
Jurisdiction,  as  where  the  remedy  at  law  is  doubtful,  difficult,  in- 
adequate, or  Incomplete;  Western  Assurance  CJo.  v.  Ward,  75  Fed. 
342,  holding,  In  action  to  reform  a  policy,  that,  before  an  applica- 
tion to  equity  can  be  defeated  on  the  ground  of  an  adequate 
remedy  at  law,  its  equal  sufficiency  must  be  shown. 

On  the  other  hand  injunctions  have  been  refused  in  the  follow- 
ing citing  cases:    Cherokee  Nation  y.  Georgia,  5  Pet  78,  8  L.  53, 
dissenting  opinion,   majority   refusing   to   restrain   a    State   from 
forcible  exercise  of  legislative  power  over  the  Cherokee  Nation,  as 
not  being  a  foreign  State  within  the  Constitution;  Irwin  v.  Dixion, 
9  How.  27,  13  L.  33,  as  not  proper  remedy  to  prevent  injury  to 
private  rights  by  a  public  nuisance,  unless  the  damage  was  greater 
than  to  any  one  else,  and  irreparable,  coHecting  authorities;  Antonf 
V.  Greenhow,   107  U.   S.  809,  27  L.  483,  2  S.   Ct  125,  dissenting 
opinion,  majority  holding  that  a  statute  which  provided  for  pay- 
ment of  taxes  with  bond  coupons,  only  after  their  validity  was  as- 
certained, did  not  impair  the  validity  of  any  contract  with  the 
holder;  In  re  Ayers,  123  U.  S.  498,  499,  500,  31  L.  227,  228,  8  S.  Ct 
179,  180,  holding  a  bill  to  restrain  threatened  official  acts,  where 
the  decree  was  limited  to  one  specific  act,  was  in  effect  against  the 
State  and  would  not  lie;  Fitts  v.  McGhee,  172  U.  S.  527,  holding  in- 
junction would  not  lie  to  restrain  attorney-general  of  State  from 
enforcing  provision^   of  a   State   law   requiring  tolls;   Cutting  v. 
Gilbert,   5   Blatchf.   263,   F.   C.   3,519,   refusing  to  restrain  illegal 
assessment,  where  the  remedy  at  law  was  adequate;  Carroll  v. 
Perry,  4  McLean,  28,  F.  C.  2,456,  refusing  to  revise  irregularities  of 
State  officers,  unless  State  courts  had  no  Jurisdiction;  La  Mothe 
V.  Fink,  8  Biss.  498,  F.  C.  8,032,  refusing  to  restrain  marshal  from 
levying  on  mortgaged  chattels  in  mortgagee's  possession  under  an 
execution  against  mortgagor,  collecting  and  reviewing  authorities; 
Bancroft  v.  Thayer,  5  Sawy.  504,   F.   C.  835,  refusing  to  enjoin 
officers  of  State  board  of  education  from  adopting  new  series  of 
school  books;  Atkinson  v.  Philadelphia  &  T.  R.  R.  Co.,  2  Fed.  Cas. 
107,  refusing  to  enjoin  obstruction  of  navigable  stream  by  a  bridge 
at  suit  of  shipowner,  where  compensation  was  obtainable  at  law; 
Jones  V.  Black,  48  Ala.  544,  refusing  to  enjoin  the  holding  of  an 
election,   when   no  injury   to  person,   property   or   rights   shown; 
American  U.  Tel.  Co.  v.  Western  U.  Tel.  Co.,  67  Ala.  33,  42  Am. 
Rep.  94,  refusing  to  enjoin  erection  of  poles  and  wires,  at  suit -of 
a  foreign  company,  not  showing  it  had  any  business  or  interest  in 
State;  Clayton  v.  Laf argue,  23  Ark.  143,  refusing  to  restrain  col- 
lection of  taxes  on  alleged  erroneous  assessment;  Coulson  y.  Harris, 
43  Miss.  746,  770,  refusing  to  restrain  collection  of  tax  greater  than 
assessed,  specifying  what  is  required  to  found  equitable  Jurisdic- 
tion; McCoy  V.  Corporation,  3  Ohio,  379,  17  Am.  Dec.  608,  refusing 
to  restrain  collection  of  tax  properly  assessed,  but  under  an  un- 
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constltntlonal  law;  Mechanics',  etc.,  Banls  y.  Debolt,  1  Ohio  St.  594, 
to  same  effect;  and  holding  the  decision  applied  equally,  whether  the 
plaintiff  was  an  indlyldual  or  a  corporation,  unless  the  enforcement 
of  the  tax  would  destroy  the  bank's  franchise. 

The  following  citing  cases  distinguish  the  principal  case  on  thla 
point:  Hagood  y.  Southern,  117  U.  S.  69,  29  L.  811,  6  S.  Ct  610, 
holding  the  distinction  to  be  between  cases  where  the  relief  sought 
was  the  performance  of  a  plain  official  duty  or  State  officers  had 
yiolated  property  rights,  and  those  seeking  affirmative  official  action 
in  performing  an  obligation  Incumbent  on  the  State  in  Its  political 
capacity;  McCauley  y.  Kellogg,  2  Woods,  22,  23,  P.  0.  8,688,  holding 
that  State  officers,  though  subject  to  injunction,  could  not  be  com- 
pelled, by  mandamus,  to  execute  the  laws  of  the  State;  Branch  y. 
Macon  &  B.  R.  R.  Co.,  2  Woods,  388,  F.  0.  1,808,  holding  courts  had 
never  assumed  to  Interfere  with  property  rightfully  in  possession  of 
State;  Tobin  y.  Walklnshaw,  McAll.  31,  41,  42,  F.  C.  14,068,  hold- 
ing the  rule  did  not  justify  arrest,  by  injunction,  of  profits  of  a 
mine  from  absent  persons  for  the  purpose  of  obtaining  an  account; 
Comer  y.  Bankhead,  70  Ala.  497,  refusing  to  specifically  enforce  a 
contract  for  the  hire  of  convict  labor  against  the  warden's  successor 
in  office;  Michigan  State  Bank  y.  Hastings,  Walk.  Ch.  (Mich.)  13, 
showing  rule  not  applicable  to  bill  to  enjoin  delivery  of  property 
to  State  tmstees,  and  compel  a  sale  for  petitioner's  benefit;  Young- 
blood  y.  Sexton,  32  Mich.  410,  20  Am.  Rep.  656,  arguendo,  that  rule 
did  not  apply  to  a  case  of  taxation  under  the  liquor  tax  law; 
American  Dock,  etc.,  Co.  y.  Trustees,  32  N.  J.  Eq.  439,  holding  rule 
did  not  apply  to  suit  to  quiet  title  and  enjoin  sale  by  State  agents 
when  the  title  was  In  dispute. 

Bank  of  the  ITnited  States.—  Its  charter  is  a  law  by  which  the 
bank  la  created,  and  from  which  it  derives  all  its  faculties;  it  can 
acquire  no  right,  make  no  contract,  and  bring  no  suit  not  author- 
ized by  a  law  of  the  United  States,  p.  823. 

Cited  and  by  analogy  applied  in  The  Commercial  Nat.  Bank  of 
Cleveland  v.  Simmons,  1  Flipp.  452,  455,  F.  C.  3,062,  holding  that 
suits  by  national  banks  are  brought  under  the  banking  act  of  1864, 
and  the  limitations  in  section  11  of  the  judiciary  act  do  not  apply 
to  them;  in  State  v.  Southern  Pacific  Co.,  23  Or.  431,  31  Pac.  962, 
holding  that  a  petition  to  remove  a  cause  to  Federal  court,  which 
shows  that  the  Southern  Pacific  Company  is  a  corporation  organize<l 
under  a  State  law,  does  not,  on  that  ground,  authorize  a  removal 

Bank  of  the  TTnited  States.—  The  clause  in  act  of  incorporation, 
enabling  the  bank  to  sue  in  United  States  courts,  is  constitutional, 
and  to  be  obeyed  in  all  courts,  p.  828. 

The  following  citing  cases  apply  this  ruling:  Bank  v.  Planters' 
Bank,  9  Wheat  905,  910,  6  L.  244,  245,  as  having  decided  the 
question  of  Jurisdiction  in  case  where  United  States  Bank  brought 
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suit  against  a  bank  Incorporated  under  State  law,  stockholders  In 
both  banks  being  citizens  of  same  State;  Veazle  Bank  y.  Fenno,  8 
Wall.  551,  19  L.  488,  dissenting  opinion,  as  having  decided  the 
constitutionality  of  the  Bank  of  the  United  States;  majority  holding 
congress  could  tax  notes  of  any  State  bank  paid  out  by  a  national 
bank;  Glaflin  y.  Houseman,  93  U.  S.  135,  23  L.  838,  holding  that  an 
assignee  in  bankruptcy  might  sue  in  State  courts  to  recover  assets 
of  the  bankrupt;  Foss  y.  First  Nat  Bank,  1  McCrary,  476,  3  Fed. 
187,  and  Third  Nat  Bank  y.  Harrison,  3  McCrary,  165,  8  Fed.  723, 
applying  same  rule  to  the  provisions  of  revised  statutes,  sectioiF 
629,  as  to  suits  against  national  banks;  First  Nat  Bank  v.  Garling- 
house,  22  Ohio  St  504,  10  Am.  Rep.  759,  saying  that  the  power  of 
congress  to  establish  national  banks  must  be  considered  as  settled. 
Distinguished  in  Myers  v.  Union  Pacific  R.  R.  Ck>.,  3  McCrary,  579, 
580,  16  Fed.  293,  showing  that  ruling  did  not  apply  to  cases  of 
removal  from  State  courts,  and  that  a  suit  to  recover  damages, 
caused  by  defendant's  negligence,  did  not  arise  under  Federal  laws. 
Limited  in  Adams  Express  Co.  v.  Denver  &  B.  6.  R.  R.  Co.,  4 
McCrary,  82,  16  Fed.  716,  holding  that  a  case  could  not  be  said 
to  arise  under  Federal  law  simply  because  it  was  a  suit  by  or 
against  a  cori)oration  organized  under  a  Federal  statute  —  congress 
might  have  so  enacted,  but  has  not  done  so. 

Bank  of  ITnited  States.— Its  right  to  sue  in  Federal  courts  rests 
on  its  charter,  which  is  a  law  of  the  United  States;  it  is  independent 
of  the  question  involved,  which  may  be  unconnected  with  any  law 
of  the  United  States,  pp.  825,  826. 

The  importance  of  this  ruling,  as  regards  national  banks,  has 
been  impaired  by  the  acts  of  March  3,  1887,  and  August  13,  18&S, 
making  the  banks,  for  purposes  of  suit,  citizens  of  the  States  in 
which  they  carry  on  business.  Citing  cases  concerning  national 
banks,  relying  upon  the  syllabus  holding,  are:  Petri  v.  Commercial 
Bank,  142  U.  S.  648,  35  L.  1145,  12  S.  Ct  326,  holding  a  national 
bank  may  sue  a  citizen  of  another  State  in  Federal  court  of  defend- 
ant's district  by  reason  alone  of  diverse  citizenship;  Ex  parte  Jones, 
164  U.  S.  692,  41  L.  601,  17  S.  Ct  223,  showing  that  since  the  act  of 
March  3,  1887,  the  bank's  right  of  suit  in  Federal  courts  depended 
on  citizenship  alone;  The  Manufacturers'  Nat  Bank  y.  Baack,  8 
Blatchf.  145,  2  Abb.  241,  F.  C.  9,052,  sustaining  right  of  national 
bank  at  Chicago,  to  sue  Citizen  of  New  York  in  Federal  court. 
Other  citing  cases  are:  Florida  v.  Georgia,  17  How.  499,  15  L.  196, 
dissenting  opinion,  majority  holding  that  the  United  States  may 
appear  in  a  boundary  suit  between  States  without  becoming  a  party 
subject  to  a  Judgment;  Ames  v.  Kansas,  111  U.  S.  462,  467,  28  L. 
487,  489,  4  S.  Ct.  443,  446,  holding  the  validity  Of  Kansas  Pacific 
Railroad  Company  consolidation,  resting  on  acts  of  congress,  was 
triable  in  Federal  court;  Hughes  v.  Northern  Pacific  R.  R.  Co.,  0 
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Sawy.  321,  18  Fed.  112,  holding  effect  of  acts  of  congress  equivalent 
to  special  clause  in  company's  charter,  authorizing  it  to  sue  and  be 
sued  in  Federal  courts  in  all  cases;  United  States  y.  Kendall,  5  Gr. 
O.  G.  251,  F.  G.  15,517,  arguendo.  Jurisdiction  of  Federal  courts  in 
suits  concerning  patents.  United  States  Bank  and  postmaster-gen- 
eral could  only  have  been  given  by  congress  as  arising  under  United 
States  laws;  Middlebrook  v.  Broadbent,  47  N.  Y.  446,  7  Am.  Rep. 
458,  holding  State  court  had  Jurisdiction  of  action  on  contract,  al* 
though  involving  validity  of  a  patent. 

Distinguished  in  Pettilon  v.  Noble,  7  Biss.  453,  F.  G.  11,044,  hold- 
ing that  it  did  not  follow  that  because  congress  had  created  a  bank, 
therefore  it  could  sue  or  be  sued  in  the  Federal  courts;  Robinson 
Y.  National  Bank,  81  N.  Y.  391,  37  Am.  Rep.  513,  holding  State 
Supreme  Gourt  has  Jurisdiction  of  an  action  ex  contractu  by  citi- 
zens of  the  State  against  a  national  bank  located  in  another  State. 
Limited  in  jCk)oke  v.  State  Nat.  Bank,  52  N.  Y.  107,  11  Am.  Rep.  673, 
holding  that  Federal  courts  had  Jurisdiction  of  suits  only  when 
questions  of  Federal  law  or  Gonstitution  were  actually  involved. 

Banks,  whether  carried  on  by  a  private  corporation  or  an  in- 
dividual, are  equally  subjects  of  State  taxation,  pp.  859-862. 

Gited  in  Providence  Bank  v.  Billings,  4  Pet  563,  564,  7  L.  956,. 
957,  arguendo,  holding  that  the  Providence  Bank  incorporated  by 
State  was  subject  to  State  taxation,  under  subsequent  act;  Society 
for  Savings  v.  Coite,  6  Wall.  607,  18  L.  902,  applying  rule  to  savings 
societies;  Insurance  Co.  of  N.  Amer.  v.  Commonwealth,  87  Pa.  St. 
183,  30  Am.  Rep.  355,  holding  that  a  State  tax  on  the  entire  busi- 
ness of  Insurance  companies,  whether  within  or  without  the  Statc» 
was  constitutional. 

State  taxation  of  Bank  of  ITnited  States. —  The  bank  is  not  a 
private  corporation  for  individual  trade  and  profit,  but  a  public  cor- 
poration created  as  an  instrument  for  carrying  into  effect  the  con- 
stitutional powers  of  the  national  government.  As  such,  its  busi- 
ness of  banking  and  its  trade  is  exempt  from  State  taxation,  but 
its  local  property  may  be  taxed,  pp.  860-867. 

The  following  citing  cases  affirming  this  ruling,  have  relied  upon 
it  in  the  decision  of  questions  respecting  the  taxation  of  national 
banks,  under  act  of  June  3,  1864:  Passenger  Gases,  7  How. 
538,  12  L.  809,  as  an  example  of  an  exception  to  the  power  of  a 
State  to  tax  all  property  within  its  borders;  Van  Allen  v.  Assessors, 
3  Wall.  591,  18  L.  237,  dissenting  opinion,  arguendo,  that  same  rule 
applied  to  national  banking  associations,  majority  affirming  the 
right  to  tax  their  shares  in  the  hands  of  the  shareholders;  Farmers' 
Nat  Bk.  Y.  Dearlng,  91  U.  S.  33,  23  L.  199,  arguing  that  national 
banks  were  free  from  State  control,  except  as  allowed  by  act  of 
congress,  holding  that  interest  on  a  note  at  a  rate  not  lawful  by 
State  law,  did  not  bar  recovery  of  the  principal;  People  v.  Weaver, 


8  WHeat.  738-903         Notes  on  U.  S.  Reports.  860 

100  U.  S.  543,  25  L.  706,  holding  a  State  could  only  tax  national 
bank  shares  under  R.  S.,  §  5219,  and  a  State  law  was  Inyalid 
which  attempted  to  impose  a  higher  rate;  Owensboro  Nat.  Bk,  y. 
Owensboro,  173  U.  S.  667,  reviewing  authorities,  and  holding  under 
R.  S.,  §  5219,  States  may  tax  only  banl^  shares  and  real  estate; 
Second  Nat  Bk.  y.  Caldwell,  13  Fed.  433,  holding  a  city  ordinance 
imposing  a  license  tax  on  a  national  bank  is  inyalid;  Mercantile  Nat. 
Bk.  y.  Shields,  59  Fed.  954,  arguendo,  that  national  bank  shares 
were  only  taxable  under  R.  S.,  §  5219;  Stapylton  v.  Thaggard,  91 
Fed.  95,  holding  a  State  cannot  tax  a  bank  chartered  by  congress, 
exempt  as  to  real  property;  National  Com.  Bk.  v.  Mayor,  etc.,  of 
Mobile,  62  Ala.  292,  34  Am.  Rep.  17,  and  McHenry  y.  Downer,  116 
Cal.  25,  47  Pac.  780,  holding  that  bank's  real  estate  and  shares 
were  liable  to  State  and  municipal  taxation,  but  the  bank,  as  a  bank, 
could  not  be  taxed;  People  v.  Bradley,  39  III.  133,  to  same  effect 
as  to  shares  in  national  banks,  although  the  funds  were  invested  In 
government  bonds;  Wasson  v.  First  Nat.  Bk.,  107  Ind.  213,  8  N.  B. 
100,  and  Bressler  v.  Wayne  Co.,  25  Neb.  472,  41  N.  W.  357,  holding 
an  individual  taxpayer  may  deduct  his  bona  fide  debts  from  as- 
sessed value  of  his  shares  in  a  national  bank,  if  he  have  no  other 
money,  capital  or  credits;  Bank  of  Albia  v.  City  Council,  86  Iowa, 
37,  52  N.  W.  336,  on  question  of  taxation  of  national  bank  stock, 
when  part  of  Its  capital  is  invested  in  real  estate;  Stetson  v.  City 
of  Bangor,  56  Me.  279,  sustaining  a  tax  on  national  bank  shares,  if 
levied  as  and  to  same  extent  as  on  similar  property;  Commercial 
Bk.,  etc.  V.  Nolan,  7  How.  (Miss.)  526,  holding  that  the  rate  of  In- 
terest which  a  bank  could  charge  was  governed  by  State  law;  State 
V.  Bank,  4  Nev.  352,  353,  defining  the  property  of  national  banks 
subject  to  State  taxation,  and  method  of  taxation  provided  by  con- 
gress; City  of  Utica  v.  ChurchiU,  33  N.  Y.  231,  sustaining  vaUdity 
of  tax  on  national  bank  shares  in  hands  of  holder,  without  regard  to 
investment  of  bank  capital  In  government  securities;  City  of  Pitts- 
burg V.  First  Nat  Bk.,  55  Pa.  St.  48,  holding  national  banks  could 
only  be  taxed  by  State,  as  provided  by  act  of  June,  1864.  See  also 
notes  to  96  Am.  Dec.  291,  on  powers  of  State  to  tax  property  of 
national  banks;  to  96  Am.   Dec.  297,  on  taxation  of  their  fran- 
chises; to  33  Am.   St  Rep.  401,  on  taxation  and  assessment  of 
United  States  property. 

Taxation  of  national  banks  has  been  held  Invalid,  in  First  Nat 
Bank  v.  Fisher,  45  Kan.  728,  26  Pac.  483,  as  to  an  assessment  of 
the  entire  stock  of  a  rational  bank  **  In  solido  "  against  the  bank  It- 
self. And  see  Central  Nat.  Bank  v.  Pratt,  115  Mass.  546,  15  Am. 
Rep.  145,  holding  New  York  law,  imposing  penalty  for  taking 
usury,  does  not  apply  to  national  banks  within  Its  limits. 

By  analogy  the  principle  has  been  applied  to  other  than  national 
banks,  as  for  instance  to  railroads,  In  the  following:  Railroad  Co. 
V.  Peniston.  18  Wall.  34,  21  L.  793,  sustaining  validity  of  tax  on 
the  real  and  personal  property  of  Union  Pacific  R.  R.  Co.»  as  dls- 
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tlnguished  from  its  franchises;  California  y.  Central  Pac.  R.  R. 
Co.,  127  U.  S.  41,  32  L.  158,  8  S.  Ct.  1081,  and  Central  Pac.  R.  R. 
Co.  V.  California,  162  U.  S.  125,  128,  148,  40  L.  914,  916,  922,  16  S. 
Ct  778,  780,  787,  holding  franchises  granted  by  congress  cannot, 
without  its  assent,  be  taxed  by  State;  Sweatt  v.  Boston,  H.  &.  R.  R. 
R.  Co.,  3  Cliff.  352,  5  N.  B.  R.  248,  F.  C.  13,084,  holding  ralhroad 
corporations  were  subject  to  the  banl^ruptcy  act;  San  Benito  Co. 
V.  S.  P.  R.  R.  Co.,  77  Cal.  521,  522,  19  Pac.  828,  829,  holding 
county  tax  on  Federal  franchise  of  the  company  was  illegal; 
North.  Pac.  R.  R.  Co.  v.  Carland,  6  Mont  187,  3  Pac.  155,  hold- 
ing State  could  not  tax  lands  giyen  by  the  government  as  a  railroad 
right  of  way.  So,  too,  the  principle  has  been  analogously  applied  to 
other  properties:  Van  Brocklin  v.  Tennessee,  117  U.  S.  156,  177, 
29  L.  847,  854,  6  S.  Ct  673,  684,  holding  that  United  States  property 
Is,  under  the  Constitution,  exempt  from  State  taxation;  Luxton  y. 
North  R.  Bridge,  153  U.  S.  529,  38  L.  810,  14  S.  Ct  892,  arguendo, 
by  analogy,  that  the  act  incorporating  the  North  River  Bridge  Co. 
Is  constitutional;  Day  v.  Bufflngton,  3  Cliff.  389,  F.  O.  3,675,  hold- 
ing the  salary  of  a  Judge  of  a  court  of  record  is  not  taxable  as  in- 
come, under  the  internal  revenue  law  of  congress;  Pullman's  Pal. 
Car  Co.  y.  Twombly,  29  Fed.  663,  664,  holding  that  property  Is  not 
exempt  from  taxation,  because  used  for  interstate  commerce,  and 
that  cars  used  on  a  single  run  acquire  a  situs  for  taxation,  irre- 
spective of  owner's  domicile;  Spring  Valley  W.  W.  v.  Schottler, 
€2  CaL  112,  holding  the  franchise  of  a  water  company  is  subject 
to  State  taxation;  New  Orleans  y.  Lea,  14  La.  Ann.  194,  holding 
salaries  of  State  Judges  of  supreme  and  inferior  courts  are  exempt 
from  taxation;  Fifield  y.  Close,  15  Mich.  508,  and  Jones  v.  Estate 
of  Keep,  19  Wis.  375,  holding  the  internal  revenue  law  requiring 
process  in  State  courts  to  be  stamped  is  void;  Lenawee  Co.  Bk.  y. 
City  of  Adrian,  66  Mich.  276,  33  N.  W.  306,  holding  a  savings  bank 
not  liable  to  State  taxation,  except  for  its  real  estate;  People  y. 
Hoffman,  37  N.  Y.  15,  holding  that  United  States  certificates  under 
act  of  Ist  of  March,  1862,  was  subject  to  State  taxation  (reversed 
by  Supreme  Court,  see  The  Banks  v.  Mayor,  7  Wall.  16,  19  L.  57); 
First  Nat  Bank  v.  Lamb,  50  N.  Y.  105,  10  Am.  Rep.  446,  hold- 
ing national  banks  were  amenable  to  State  usury  laws;  First 
Nat  Bank  v.  Garlinghouse,  22  Ohio  St  505,  10  Am.  Rep.  760, 
holding  that  discounting  a  note  at  usurious  rate  of  interest 
does  not  avoid  the  note  except  as  to  the  interest;  Commonwealth 
v.  Westinghouse  Mfg.  Co.,  151  Pa.  St  271,  24  Atl.  1110,  holding  a 
corporation  cannot  be  taxed  by  State  on  its  capital  invested  in 
patents;  Western  U.  Tel.  Co.  v.  City  of  Richmond,  26  Gratt.  30,  hold- 
ing foreign  telegraph  company  having  an  agency  and  doing  busi- 
ness in  city,  liable  to  city  license  tax  examining  authorities  as  to 
power  of  State  to  tax  government  agencies. 

Cited  also,  generally,  on  this  point,  in  Railroad  Co.  y.  Penlston,  18 
Wall  42,  47,  21  L.  794,  797,  dissenting  opinion,  arguing  that  a 
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goYernment  corporation  whose  property  is  wholly  in  United  States 
territory  could  not  be  subjected  to  taxation  by  a  State  subse- 
quently carved  out  of  such  territory;  Legal  Tender  Gases,  110  U.  S. 
445,  28  L.  213,  4  S.  Gt.  128,  arguendo,  that  by  analogy,  congress  had 
l)ower  to  Issue  obligations  of  the  United  States;  Talbott  v.  Silver 
Bow  Go.,  139  U.  S.  440,  35  L.  210,  11  S.  Ct.  595,  holding  that  under 
R.  S.,  $  5219,  States  and  Territories  had  same  power  of  taxing 
national  banks;  Leavenworth  Go.  v.  Miller,  7  Kan.  522,  12  Am. 
Rep.  451,  and  State  v.  Nemaha  Go.,  7  Kan.  560,  dissenting  opinion, 
majority  holding  legislatures  may  authorize  counties  to  subscribe 
for  stock  in  railroads  and  issue  bonds  in  payment;  Metropolitan 
Bank  v.  Van  Dyck,  27  N.  Y.  537,  dissenting  opinion,  majority  hold- 
ing the  legal  tender  act  was  constitutional.  See  also  note  to  G9  Am. 
Dec.  202,  on  equitable  interference  in  attempt  to  tax  national  bank. 
Distinguished  In  Union  Pac.  Co.  v.  Lincoln  Go.,  1  Dill.  320. 
F.  G.  14,378,  holding  the  railroad  company  was  not  exempt  from 
State  taxation,  though  chartered  and  aided  by  congress;  De  Witt 
V.  Hays,  2  Gal.  469,  56  Am.  Dec.  354,  and  held  not  applicable 
when  the  tax  could  be  satisfied  aliunde;  People  v.  Gentral  Pacific 
R.  R.  Go.,  43  Gal.  427,  holding  that  the  subsequent  adoption  by 
the  Federal  government  of  a  corporation  created  by  a  State 
would  not  exempt  it  from  State  revenue  laws,  and  in  no  case 
was  the  corporation's  real  property  exempt;  People  v.  Commis- 
sioners, 23  N.  Y.  204,  holding  that  stock  in  the  public  debt  of 
the  United  States,  whether  owned  by  individuals  or  corporations,  is 
taxable  by  States;  Debolt  v.  Ohio  Life  Ins.,  etc.,  Co.,  1  Ohio  St 
589,  holding  the  State  could  not  surrender  its  taxing  power,  and 
a  tax  under  statute  of  1851  is  valid;  Knoup  v.  The  Piqua  Bank,  1 
Ohio  St.  611,  holding  that  a  tax  regularly  assessed  under  statute  of 
1851  is  not  remitted  by  the  repealing  clause  of  act  of  April  13,  1862. 

Constitutional  law.— All  instrumentalities  created  by  congress, 
necessary  and  proper  for  carrying  into  effect  the  powers  vested  in 
the  national  government,  are  free  from  State  control,  pp.  865,  866. 

The  following  citing  cases  apply  the  rule  as  to  the  instrumentalities 
described:  Bank  of  Commerce  v.  New  York,  2  Black,  632,  17  lu 
455,  as  to  stock  of  the  United  States  and  tax  under  a  State  law; 
Grether  v.  \^  right,  75  Fed.  753,  43  U.  S.  App.  770,  bonds  of  the 
District  of  Columbia,  as  to  any  taxation,  Federal,  State  or  municipal: 
and  see  also  Williams  v.  Greswell,  51  Miss.  822,  that  as  to  District 
of  Columbia,  congress  has  exclusive  power  of  legislation;  Golte  v. 
Society  for  Savings,  32  Conn.  191,  dissenting  opinion,  majority  hold- 
ing a  State  tax  on  savings  banks  equal  to  a  per  centum  on  total  of 
deposits  was  a  tax  on  the  corporation,  not  on  its  property;  Fagan 
V.  City  of  Chicago,  84  111.  233,  as  to  United  States  custom-house 
and  taxation  for  public  improvements;  Northern  Pacific  R.  B.  Co. 
V.  Garland,  5  Mont.  176,  3  Pac.  149,  as  to  right  of  way  of  railroads 
chartered  by  government  and  State  taxation;  Barker  v.  Bank,  69 
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N.  H.  311,  as  to  national  banks  and  State  law  of  usury,  collecting 
authorities;  Andrews  v.  Auditor,  28  Gratt  121,  as  to  United  States 
buildings  for  workmen  employed  on  government  buildings  and 
State  taxation. 

Limited  in  State  y.  Strawbridge,  39  Ala.  387,  as  not  Intended  to 
apply  to  persons  or  property  remaining  within  jurisdiction  of  a 
State  and  protected  by  its  laws  and  government 

Big^ht  of  a  plaintiff  to  sue  cannot  depend  on  the  defense  the  de- 
fendant may  elect  to  set  up;  the  questions  Involved  in  the  case,  when 
the  action  is  brought,  whether  made  in  the  cause  or  not,  determine 
Its  character,  p.  824. 

Cited  and  relied  upon  in  Ck)oke  y.  Avery,  147  U.  S.  385,  37  L.  212, 
13  S.  Gt  344,  holding  a  defendant  who,  on  a  first  trial,  relies  for 
defense  on  a  Federal  question,  cannot  subsequently  claim  no  such 
question  is  In  controversy;  Tennessee  y.  Union,  etc.,  Bank,  162  U. 
S.  459,  38  L.  513,  14  S.  Gt  656,  holding  that  plaintiff's  statement  of 
his  own  claim  must  show  the  case  arises  under  Federal  Constitution 
or  laws  in  order  to  give  Jurisdiction  to  Federal  courts,  original  or  by 
removal;  Sawyer  v.  Parish  of  Concordia,  4  Woods,  277,  12  Fed.  758, 
holding  that  if  jurisdiction  is  shown  on  face  of  petition,  it  cannot  be 
taken  away  by  the  defense  set  up;  Dowell  v.  Griswold,  6  Sawy.  43, 
F.  G.  4,041,  holding  that  Irrespective  of  citizenship.  Federal  courts 
cannot  take  jurisdiction  unless  plaintiff's  right  arises  out  of  a 
United  States  law;  St  Paul,  etc.,  R.  R.  Co.  v.  St  Paul  &  N.  P. 
R.  R.  Co.,  68  Fed.  10,  32  U.  S.  App.  372,  holding  a  reference  in  com- 
plaint to  a  Federal  statute  will  not  give  jurisdiction  when  case,  in 
fact,  depends  on  local  or  Federal  law;  Florida,  etc.,  R.  R.  Co.  v. 
Bell,  87  Fed.  374,  motion  to  file  additional  pleas  intended  to  affect 
the  jurisdiction,  rightly  denied;  Grand  Gulf  Bank  v.  Archer,  S 
Smedes  &  M.  195,  dissenting  opinion,  arguing  the  bank  had  no  right 
of  suit  on  a  usurious  Illegal  contract 

Answer.—  In  general,  one  defendant's  answer  cannot  be  evidence 
against  another;  but  when  one  defendant  succeeds  to  another,  so 
that  the  right  of  one  devolves  on  the  other,  and  they  become  privies 
in  estate,  the  rule  does  not  apply,  p.  832. 

Considerable  doubt  was  from  the  first  felt  as  to  the  correctness  of 
this  ruling.  It  is  applied  in  the  following  citing  cases:  Moore  v. 
Hubbard,  4  Ala.  192,  in  a  partition  suit  excluding  answer  of  two 
defendants,  former  partners  of  plaintiff,  to  prove  purchase  of  their 
Interests  as  against  other  defendants;  Julian  v.  Reynolds,  8  Ala. 
684,  excluding  answer  offered  in  evidence  when  the  confession  would 
be  with  respect  to  others  "  res  inter  alios;  "  Whiting  v.  Beebee,  12 
Ark.  563,  564,  holding  a  purchaser  pendente  lite  could  not  assert 
his  acquired  title  to  the  prejudice  of  the  rights  of  the  litigants. 

But  In  the  following  citing  case  it  was  shown  that  the  exception 
to  the  rule  was  too  narrow.    Thus  in  McKinn  v.  Thompson,  1  Bland, 
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100,  it  was  shown  it  did  not  embrace  a  case  where  a  supplemental 
answer  sought  to  be  put  in  made  no  reference  to  and  did  not  admit 
anything  in  the  answer  sought  to  be  read  ih  aid  by  another  defend- 
ant; Jones  V.  Magill,  1  Bland,  198,  holding  the  answer  of  a  guardian 
as  to  a  loan,  secured  by  note,  would  bind  the  ward;  Luigan  v. 
Henderson,  1  Bland,  267,  discussing  the  exceptions  to  the  rule  and 
collecting  authorities;  Fitch  v.  Stamps,  6  How.  (Miss.)  490,  where 
the  answer  of  a  defendant  was  admitted  as  evidence  against  a  co- 
defendant  claiming  as  his  assignee;  Balchen  y.  Crawford,  1  Sandf. 
Oh.  383,  holding  that  in  an  interpleader  suit  the  answers  were,  in 
fact,  the  proofs  for  deciding  the  title.  See  also  Tilton  y.  Ck>rfleld, 
2  Ck)lo.  409,  dissenting  opinion,  majority  holding  a  purchaser 
pendente  lite,  not  bound  by  amended  proceedings  after  the  pur- 
chase increasing  the  liens.  Modified  in  Blakeney  v.  Ferguson,  14 
Ark.  654,  655,  656,  657,  659,  664,  specifying  cases  in  which  the  answer 
of  a  co-defendant  might  be  read.  Distinguished  in  Dick  y.  Hamil- 
ton, Deady,  328,  F.  G.  3,890,  holding  that  the  default  of  two  de- 
fendants could  not  be  used  as  admission  of  the  facts  against  a 
third  defendant;  De  France  y.  Howard,  4  Iowa,  529,  holding  plead- 
ings of  alleged  fraudulent  grantor,  in  another  action,  not  competent 
to  show  fraud  against  the  grantee;  Jones  y.  Hardesty  10  Oill  &  J. 
415,  32  Am.  Dec.  185,  and  Winn  y.  Albert  2  Md.  Ch.  176,  excluding 
answer  of  trustee  as  against  the  cestui  que  trust,  after  the  former 
had  assigned  all  his  interest  in  the  chose  in  action  sued  on;  Ohrtstie 
y.  Bishop,  1  Barb.  Oh.  116,  117,  118,  121,  discussing  rule  and  re- 
viewing authorities,  stating  correct  rule  as  to  admission  of  a  separate 
answer  of  one  defendant  as  evidence  against  co-defendant  Denied, 
but  apparently  misunderstood,  in  Glenn  y.  Baker,  1  Md.  Ch.  77,  as 
not  the  rule  in  Maryland. 

Attorney.— Appearance  in  cause  of  qualified  attorney  Is  pre- 
sumptive evidence  of  his  authority;  whether  the  appearance  is  for 
an  individual  or  a  cori)oration,  the  authority  need  not  be  shown 
on  the  record,  pp.  830,  831. 

Of  the  citing  cases  which  apply  this  dictum,  the  following  define 
how  the  presumption  of  authority  arises:    Washington  y.  Young, 

10  Wheat  409,  6  L.  353,  when  suit  is  not  ordered  dismissed,  con- 
sent will  be  presumed  after  verdict;  Ritchie  v.  McMullen,  159  U.  S. 
241,  40  L.  135,  16  S.  Ct.  173,  where  the  answer  admits  entry  of 
appearance  with  no  allegation  of  lack  of  authority;  Penobscot  Boom 
Co.  v.  Lamson,  16  Me.  229,  33  Am.  Dec.  658,  statement  of  an  ad- 
mitted attorney  that  he  represents  a  person  or  body  corporate  is 
sufficient;  Farmers  &.  M.  Bk.  v.  Troy,  etc.,  Bk.,  1  Doug.  (Mich.) 
464,  indorsement  of  the  attorney  on  the  declaration;  Leavitt  y. 
Wallace,  12  N.  H.  492,  appearance  by  an  attorney  after  the  party 
has  been  duly  summoned.  And  see  also  note  to  16  Am.  Dec.  96^ 
on  presumption  in  favor  of  attorney's  authority.   The  following 
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citing  cases  deal  with  the  method  in  which  attorneys  may  be  en- 
gaged: Davis  V.  Memphis  City  R.  R,  Co.,  22  Fed.  886,  holding  a 
company's  president  can  employ  an  attorney  without  any  contract 
under  seal  or  formal  action  of  the  directory;  Vance  v.  Bank  of 
Indiana,  1  Blackf.  80,  and  State  Bank  v.  Bell,  5  Blackf.  128,  hold- 
ing the  declaration  of  a  plaintiflP  corporation  need  not  aver  the 
appointment  of  their  attorney  undei;  corporate  seal.  The  extent  of 
the  attorney's  authority  is  shown  in  the  following:  Curry  v.  Bank 
of  Mobile,  8  Port  374,  that  attorney  for  bank  may  give  the  statu- 
tory notice  to  a  bank  debtor  previous  to  motion  for  Judgment; 
Harshey  v.  Blackmarr,  20  Iowa,  171,  89  Am.  Dec.  522,  defining 
the  settled  rule  as  to  power  to  admit  service;  Jenney  y.  Deles- 
dernier.  20  Me.  188,  he  may  approve  receipt  for  personal  property 
taken  by  attaching  officer,  relieving  him  from  his  obligation  ta 
retain  and  produce  it;  Coler  y.  Board  of  Co.  Oomrs.,  6  N.  Mex. 
116,  118,  27  Pac.  624,  625,  he  may  stipulate  for  amendment  of 
pleadings;  Attorney-General  v.  Guard.  Mutual  Life  Ins.  Co.,  77  N. 
Y.  275,  holding  that  voluntary  appearance  by  corporation's  attorney 
dispenses  with  actual  service  of  process.  See  also  note  to  5  Am. 
Dec.  24^,  on  confession  of  judgment  by  an  attorney,  without 
authority. 

Cited  and  relied  on  as  to  the  manner  in  which  an  attorney's 
authority  should  be  questioned,  in  Bonnifield  v.  Thorp,  71  Fed.  927» 
holding  the  burden  of  proving  no  authority  is  on  the  party  attack- 
ing it,  and  it  must  be  positive,  collecting  authorities;  Tally  y. 
Reynolds,  1  Ark.  103,  31  Am.  Dec.  739.  holding  that  before  Judg- 
ment a  party  may,  on  a  showing  by  affidavit  sufficient  to  raise  a 
reasonable  doubt,  require  the  attorney  to  prove  his  authority;  Price 
V.  Ward,  25  N.  J.  L.  229  (see  5  Am.  Dec.  245,  note),  holding  the 
weight  of  authority  was  in  favor  of  allowing  the  authority  to  be  dis- 
puted. The  rule  has  also  been  applied  to  cases  of  agents  other  than 
attorneys,  in  the  following  citing  cases:  Savings  Bank  v.  Davis,  8 
Conn.  202,  appointment  of  an  agent  or  attorney  to  convey  real 
estate  of  a  bank  may  be  made  by  resolution  of  the  board  without 
corporate  seal,  collecting  authorities;  Stamford  Bk.  v.  Benedict,  15 
Conn.  445,  a  bank  cashier  may  apply  money  received  from  a  debtor 
in  a  specific  manner  without  authority  of  a  corporate  vote;  Garri- 
son v.  Combs,  7  J.  J.  Marsh.  85,  22  Am.  Dec.  121,  holding  an  as- 
signment of  a  note  by  admitted  agent  of  a  corporation,  valid  with- 
out corporate  seal;  Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  518,  a 
corporation  may  appear  in  a  plea  to  Jurisdiction  by  Its  president. 
Instead  of  in  person  or  by  its  attorney.  See  also  note  to  17  Am. 
Dec.  226,  on  agency,  as  bearing  on  executors'  covenants  in  their 
conveyances. 

Limited  in  Adams  y.  Bradley,  6  Sawy.  222,  F.  0.  48»  holding  the 
VDluntary  appearance  of  a  State  attorney  to  contest  a  case  would 
not  confer  Jurisdiction.    Distinguished  in  Sperry  y.  Reynolds,  65 
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N.  Y.  184,  as  not  applicable  to  an  appearance  In  a  Justice's  Ck>nrt, 
where  the  authority  of  the  agent  appearing  must  appear  of  record. 

A  naturallEed  citisen  is  made  such  by  act  of  congress,  but  de- 
rives his  rights  as  a  citizen  from  the  (Donstitution,  p.  827. 

Oited  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  703.  42  L. 
910,  18  S.  Ct.  477.  holding  a  child  born  in  the  United  States  of 
Chinese  parents,  permanently  domiciled  here,  is  a  citizen. 

A  legrislative  act  may  Inyolve  consequences  which  are  not  ex- 
pressed in  it,  p.  865. 

Cited  in  Buckner  v.  Street,  1  Dill.  256.  F.  O.  2,098,  7  N.  B.  R.  264, 
as  being  still  more  true  of  a  constitutional  provision  operating  as 
a  repealing  statute;  San  Benito  Co.  v.  S.  P.  R.  R.  Co..  77  Cal.  623, 
19  Pac.  829,  holding  that  a  license  tax  for  the  use  of  a  government 
franchise  was  the  same  as  a  tax  on  the  franchise  and  void;  N.  P. 
R.  R.  Co.  V.  Carland.  5  Mont.  188,  3  Pac.  156.  holding  that  a  law 
absolutely  repugnant  to  another  as  entirely  repeals  it  as  if  express 
terms  of  repeal  were  used. 

Dama£^.— Interest  will  not  be  decreed  against  a  party  upon 
money  which  he  is  enjoined  from  using,  p.  837. 

The  citing  cases  which  make  application  of  this  rule  are:  Mayor 
V.  Reed,  37  Ga.  486,  concurring  opinion,  holding  that  under  the  law 
of  nations,  interest  does  not  run  on  debts  between  citizens  of  hostile 
powers;  Norris  v.  Massachusetts  Ins.  Co.,  131  Mass.  296,  holding  an 
insurance  company,  having  been  restrained  from  paying  a  policy,  is 
not  liable  for  interest  while  proceedings  are  pending;  Stevens  v. 
Barringer,  13  Wend.  641,  holding,  when  an  indorsee  of  a  note  en- 
joins the  maker  from  paying  it  to  anyone,  he  cannot,  in  a  subse- 
quent action  on  the  note,  recover  interest  subsequent  to  service  of 
the  injunction. 

Distinguished  in  Candee  v.  Webster.  9  Ohio  St  458.  holding  that  a 
garnishee  is  not,  during  pendency  of  the  attachment,  exempted  from 
■an  existing  liability  to  pay  interest  to  the  defendant  in  attachment. 

Miscellaneous.— The  principal  case  has  been  miscellaneously  cited 
upon  various  Jurisdictional  matters  in  the  following:  Postmaster- 
General  V.  Early,  12  Wheat  149,  6  L.  582;  Ex  parte  Crane,  5  Pet 
204,  8  L.  98;  In  re  Sawyer,  124  U.  S.  224,  31  L.  410,  8  S.  Ct  495, 
dissenting  opinion;  Baker  v.  Biddle,  Bald.  416,  F.  C.  764;  Crocker  v. 
Marine  Nat  Bank,  101  Mass.  241.  3  Am.  Rep.  337;  First  Nat  Bank 
V.  Hubbard.  49  Vt  2,  24  Am.  Rep.  98;  Smith  v.  Odell,  1  Pinn.  455. 

Miscellaneous  citations  as  to  enjoining  State  agents  are:  Board 
of  Liquidation  v.  McComb,  92  U.  S.  541,  23  L.  628;  Virginia  Coupon 
•Cases.  114  U.  S.  315,  29  L,  201,  5  S.  Ct  927;  Pennoyer  v.  McCon- 
naughy,  140  U.  S.  14,  15.  35  L.  366.  367,  11  S.  Ct  703;  South  Carolina 
V.  Wesley,  155  U.  S.  544,  39  L.  254,  15  S.  Ct  231;  Bains  v.  The 
Schooner  James,  Bald.  561,  F.  0.  756;  United  States  v.  Beebe,  4  Mc- 
Orary,  19.  17  Fed.  41« 


867         Bank  of  United  States  y.  Planters'  Bank.    9  Wheat.  004-914 

The  following  pertain  to  taxation:  Passenger  Gases,  7  How.  571, 
12  L.  823,  separate  opinion;  State  Bank  of  Ohio  y.  Knoop,  16  How. 
409,  14  L.  994,  holding  that  sovereignty  of  a  State  extends  to  all 
subjects  of  taxation.  The  principal  case  Is  cited  also  In  The  Haytian 
Republic,  154  U.  S.  128,  38  L.  934,  14  S.  Ct  995,  to  point  that  a 
Judgment  concludes  not  only  the  matters  in  controversy,  but  all  those 
which  might  have  been  adjudged;  Merchants'  Nat.  Bank  y.  State 
Nat.  Bank,  3  Cliff.  207,  F.  G.  9,449,  as  to  bank  cashier's  powers; 
Foote  y.  Llnck,  5  McLean,  618,  F.  G.  4,913,  as  having  been  used  In 
the  course  of  argument;  United  States  v.  Parrott,  McAU.  296,  F.  O. 
15,998,  holding  that  a  new  case  does  not  necessarily  create  a  new 
principle;  Lafayette,  etc.,  R.  R.  Go.  v.  Geiger,  34  Ind.  213,  In  dis- 
cussion of  power  of  congress  to  legislate  concerning  municipal  sub- 
scriptions to  railroad  companies;  Fesler  v.  Bray  ton,  145  Ind.  73,  44 
N.  E.  37,  32  L.  R.  A.  394,  a  fictitious  suit  Is  a  contempt  of  court; 
Norrls  v.  Doniphan,  4  Met.  (Ky.)  431,  arguing  as  to  extent  of  power 
of  Federal  government  to  confiscate  property  of  an  enemy  on  land; 
Succession  of  Golwell,  34  La.  Ann.  270,  by  reference  to  9  Wheat 
751,  6  L.  207,  on  question  of  naturalization  law. 

9  Wheat   904-914,   6   L.  244,    BANK   OF   UNITED    STATES   y. 
PLANTERS'  BANK. 

Sapreme  Court  does  not  have  original  Jurisdiction  unless  a  State 
Is  plaintiff  or  defendant  as  a  State,  and  Is  a  party  on  the  record, 
p.  906. 

Supreme  Court— The  eleventh  constitutional  amendment  only 
restrains  the  construction  which  otherwise  might  be  given  to  the 
Constitution,  and  If  a  case  is  not  one  of  which  the  Supreme  Gourt 
could  take  original  Jurisdiction,  it  is  not  within  the  amendment 
p.  906. 

States.—  Suit  against  a  bank  In  which  a  State  Is  a  corporator  is 
not  a  suit  against  a  State,  p.  906. 

Cited  and  rule  followed  In  Bank  of  Kentucky  y.  Wlster,  2  Pet  323, 
7  L.  438,  where  the  entire  stock  of  the  bank  belonged  to  the  State, 
but  by  the  State  law  the  State  was  excluded  from  the  character  of 
a  corporator;  Bank  of  United  States  v.  M'Kenzle,  2  Brock.  401,  F. 
C.  927,  holding  that  statute  of  limitations  could  be  pleaded  in  bar 
of  an  action  by  the  bank;  Sweatt  v.  Boston,  etc.,  R.  R.  Co.,  3  Gliff. 
346»  354,  F.  C.  13,684,  holding  that  railroad  companies  are  private 
corporations  within  the  meaning  of  the  bankruptcy  act;  Western 
Union  Tel.  Go.  v.  Henderson,  68  Fed.  591,  holding  a  suit  against 
State  auditor  to  restrain  him  from  proceeding  under  an  act  alleged 
unconstitutional  Is  not  a  suit  against  a  State.  Cited,  arguendo, 
Talcott  y.  Pine  Grove,  1  Flipp.  149,  F.  C.  13,735,  in  Illustrating  want 
of  Identity  between  shareholders  and  corporation* 
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A  grovemiiLeiit  becoming  a  partner  in  a  trading  company,  divests 
Itself  of  its  sovereigrn  cliaracter,  and  takes  that  of  a  private  citizen, 
p.  907. 

Cited  and  principle  followed  in  Briscoe  v.  Bank  of  Kentucky,  11 
Pet.  324,  325,  9  L.  735,  736,  holding  that  whether  the  State  owned  the 
whole  or  part  of  the  stock  in  a  bank,  notes  issued  by  it  were  not  bills 
of  credit  under  the  Federal  Constitution;  Louisville  R.  R.  Co.  v. 
Letson,  2  How.  550,  551,  11  L.  375,  holding  fact  that  South  Carolhia 
was  a  member  of  a  certain  railroad  company,  did  not  oust  juris- 
diction of  the  Federal  courts;  Curran  v.  State,  15  How.  309,  14  L. 
708,  holding  the  fact  that  State  owned  all  the  capital  stock  in  the 
bank,  did  not  affect  rights  of  a  creditor  to  be  paid  out  of  its  prop- 
erty; The  Arlington  Case,  3  Hughes,  123,  F.  C.  8,191,  holding  that 
ejectment  will  lie  to  test  title  to  lands  claimed  by  the  United  States 
and  in  possession  of  the  government  by  its  officer;  Southern  Ry.  Co. 
y.  North  Carolina  R.  R.  Co.,  81  Fed.  599,  holding  the  transactions  of 
a  corporation  in  which  a  State  is  a  stockholder,  bind  the  State  to 
same  extent  as  every  other  private  stockholder;  Owen  v.  Branch 
Bank,  3  Ala.  264,  holding  that  notes  of  the  bank  of  Alabama  and  its 
branches  are  not  "  bills  of  credit;  "  Bank  v.  Gibson,  6  Ala*  816, 
holding  a  State  bank  must  present  its  claim  to  administrator  of 
deceased  debtor  within  time  provided  by  law;  Calloway  v.  Cossart, 
45  Ark.  88,  holding  statute  of  limitations  runs  against  a  State-aided 
bank  and  against  a  receiver  appointed  by  the  court  In  a  suit  by 
State;  Winona,  etc.,  R.  R.  Co.  v.  Deuel  Co.,  3  Dak.  Ter.  22,  12  N.  W. 
568,  and  First  Div.,  etc.,  R.  R.  Co.  v.  Parcher,  14  Minn.  304,  both 
holding  that  railroad  lands  exempted  by  statute  from  taxation  until 
sold  which  were,  on  foreclosure,  bought  in  by  the  State  expressly 
without  intent  to  merge  or  extinguish  the  exemption,  could  be  re- 
granted  with  same  exemption  attaching;  Central  Bank  of  Georgia 
V.  Little,  11  Ga.  348,  holding  that,  although  State  was  sole  cor- 
porator and  owner  of  the  capital  stock,  a  debt  of  a  deceased  debtor 
was  not  due  to  the  public  nor  entitled  to  priority  of  payment;  Citj- 
Council  V.  Hudson,  88  Ga.  605,  15  S.  E.  679,  holding  the  council,  as 
owners  of  a  bridge  connecting  the  city  with  adjoining  State,  wero 
liable  for  failing  to  provide  suitable  railing;  Trustees  v.  Brainard, 
12  111.  510,  dissenting  opinion,  majority  holding  that  improvements 
made  on  canal  lands  with  assent  of  State,  became  the  property  of 
the  State  on  the  land  being  sold;  Governor  v.  Woodworth,  63  111. 
258,  holding  statute  of  limitations  runs  against  a  corporation  in 
which  a  State  is  a  partner;  Moore  v.  Board,  7  Ind.  465,  holding  the 
Wabash  and  Erie  canal,  of  which  State  was  a  member,  were  not 
protected  thereby  from  suits  and  damages;  Binney's  Case,  2  Bland. 
142,  holding  a  suit  by  one  stockholder  to  restrain  the  corporation 
from  making  an  expenditure  of  corporate  property,  cannot  be  sup- 
ported on  the  sole  plea  that  the  State  is  a  stockholder;  Brady  v. 
State,  26  Md.  302,  holding  the  Chesapeake  and  Ohio  Canal  Company 
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Is  not  entitled,  by  reason  of  the  State  being  a  shareholder,  to  exer* 
else  any  larger  rights  than  given  by  its  charter;  Hale  v.  County 
Comrs.,  137  Mass.  115,  deciding  that  holder  of  bonds  of  a  railroad 
established  by  act  of  congress,  is  entitled  to  deduct  his  indebtedness 
for  assessment  purposes;  Mayor  of  New  York  v.  Bailey,  2  Den.  447, 
holding  a  municipal  corporation  is  responsible  for  negligence  of  its 
agents  employed  in  construction  of  public  works;  Bank  y.  Gibbs,  3 
McCord,  377,  holding  that  a  debt  due  to  the  Bank  of  South  Carolina 
is  not  a  debt  to  the  State;  State  y.  Bank,  1  S.  C.  77,  holding  so  much 
of  a  statute  to  close  the  operations  of  the  bank  owned  by  the  State 
as  authorized  the  governor  to  take  possession  of  and  sell  the  bank 
assets  and  apply  the  proceeds,  is  void  as  impairing  the  obligation 
of  its  contracts  with  creditors;  Fields  v.  Creditors,  1  Sneed,  354,  hold- 
ing  debts  due  to  a  bank  wholly  owned  by  the  State,  not  entitled  to 
priority  under  Insolvency  law;  Western,  etc.,  R.  R.  Co.  v.  Taylor,  6 
Heisk.  414,  holding  the  company  could    be    sued    though    owned 
wholly  by  the  State,  on  bills  issued  on  security  of  the  railroad; 
White  V.  Nashville,  etc.,  R.  R.  Co.,  7  Heisk.  547,  holding  injunction 
would  issue  to  enjoin  use  of  railroad  over  land  not  paid  for,  al- 
though the  road  had  been  seized  by  the  State  for  arrearage  on  bonds 
and  leased  to  another  company;  M'Clanahan  v.  Western  Lunatic 
Asylum,  88  Va.  468,  13  S.  E.  978,  holding  the  asylum,  a  State  cor- 
poration, is  bound  by  the  statute  of  limitations  in  recovery  of  debts. 
Cited  also  in  Putnam  v.  Ruch,  56  Fed.  418,  in  support  of  ruling  that 
where  corporation  shares  are  held  by  individuals  it  is  a  private 
corporation;  Tuskaloosa,  etc.,   Assn.   y.   Green,  48  Ala.  350,   and 
Cleaveland  y.  Stewart,  .3  Ga.  292,  to  support  ruling  that  certain 
eleemosynary  corporations  were* private,  although  aided  by  the  State. 
And  in  the  following,  discussing  difference  between  private  and 
public  corporations:    Dickson  v.  People,  17  111.  198;  Lucas  v.  Board 
of  Comrs.,  44  Ind.  572;  Bailey  v.  Mayor,  etc.,  of  New  York,  3  Hill, 
540.  38  Am.  Dec.  672;  Louisville,  etc.,  R.  R.  Co.  v.  County  Court,  1 
Sneed,  687,  62  Am.  Dec.  449;  Burhop  v.  Milwaukee,  21  Wis.  260. 
Cited,  Downing  v.  Indiana,  etc.,  Bd.  of  Agric,  129  Ind.  443,  12  L. 
R.  A.  665,  defendant  corporation  held  private. 

Distinguished  in  Briscoe  v.  Bank  of  Kentucky,  11  Pet  341,  349, 
9  L.  742,  745,  dissenting  opinion,  majority  holding  that  the  charter 
of  the  bank  was  not  in  violation  of  the  Federal  Constitution;  State 
y.  Lagrange,  etc.,  R.  R.  Co.,  4  Humph.  489,  holding  a  State  may  by 
enactment  declare  a  lien  on  the  property  of  a  company  for  its  ad- 
vances good  as  against  other  creditors  or  stockholders.  Limited  in 
Delafield  v.. State,  2  Hill,  176,  holding  an  injunction  would  issue  to 
restrain  sale  of  securities  by  an  unauthorized  contract  of  a  State 
agent 

States  which  have  an  Interest  in  banks  cannot  be  sued,  even  in 
their  own  courts,  but  this  does  not  exempt  the  banks  from  suit, 
p.  907. 

Vol.  II  — 24 


9  Wheat  904-914         Notes  on  U.  S.  Reports.  870 

A  baiik  In  which  a  State  Is  a  corporator  Is  not  thereby  exempt 
from  suit  in  Federal  courts,  p.  908. 

Cited  in  Veazie  Bank  v.  Fenno,  8  Wail.  551,  19  L.  489,  in  dissent- 
ing opinion,  arguendo,  that  Circuit  Courts  bad  Jurisdiction  of  a 
suit  by  the  United  States  Bank  against  a  bank  in  which  a  State 
was  a  stockholder. 

Distinguished  in  Lowry  v.  Thompson,  25  S.  C.  426,  1  S.  B.  148, 
holding  that  an  action  against  a  corporation  can  never  be  regarded 
as  an  action  against  the  individuals  who  hold  its  stock. 

Ba2ik  of  United  States,  as  indorsee  of  a  note  drawn,  payable  to 
a  citizen  of  the  same  State,  with  certain  of  its  members,  may  main- 
tain suit  against  the  maker,  in  the  Federal  court.  Its  right  to  sue 
depends  upon  its  charter,  not  the  Judiciary  act,  pp.  908,  909. 

Cited  and  relied  upon  in  Commercial,  etc.,  Bk.  ^v.  Simmons,  1 
Flipp.  453,  455,  F.  C.  3,062,  holding,  similarly,  that  national  banks 
denied  right  to  sue  in  Federal  courts  from  the  national  bank  legisla- 
tion of  congress. 

Cited  in  In  the  Matter  of  Kip,  1  Paige  Ch.  613,  holding  in  a  suit 
by  or  against  a  corporation,  one  of  the  corporators  was  not  a  party, 
so  as  to  be  excused  from  testifying;  Hall  v.  Bank  of  Virginia,  14 
W.  Va.  619,  holding  that  a  bank  incorporated  In  another  State 
without  authority  to  establish  a  branch  in  the  Stilte,  was  a  non- 
resident corporation;  Louisville,  etc.,  R.  R.  Co.  v.  Letson,  2  How. 
555,  11  L.  376,  holding  a  corporation  to  be  deemed  a  citizen  of  State 
of  its  creation,  and  citizenship  of  its  members  immaterial. 

Cited,  but  misunderstood,  in  Wood  v.  Hartford  Fire  Ins.  Co.,  13 
Conn.  212,  33  Am.  Dec.  399,  and  Binney's  Case,  2  Bland,  148,  as  au- 
thority for  the  rule  that  a  corporation  can  only  sue  in  Federal 
courts  by  virtue  of  the  national  character  and  citizenship  of  its 
members;  Baltimore  &  O.  R.  R.  Co.  v.  Cary,  28  Ohio  St.  218,  showing 
on  same  authority,  that  a  corporation  was  not  a  citizen,  but  that 
the  ruling  had  been  modified  by  Louisville,  etc.,  R.  R.  Co.  v.  Letson, 
2  How.  497,  11  L.  353,  and  holding  that  a  corporation  in  respect  to 
Jurisdiction  of  Federal  courts  was  to  be  regarded  as  a  citizen  of 
State  of  creation. 

Federal  courts. —  Judiciary,  act,  §  11,  was  adopted  to  obviate  in- 
convenience of  liability  to  suit  in  Federal  courts,  of  makers  of 
notes  or  bonds  given  by  citizens  of  same  State,  to  each  other  by 
reason  of  assignment  to  citizens  of  another  State,  p.  909. 

Cited  in  Bushnell  v.  Kennedy,  St  Wall.  322,  19  L.  738,  holding 
the  restriction  applied  only  to  rights  of  action  founded  on  contracts, 
not  torts.  Cited  in  Commercial,  etc.,  Bk.  v.  Simmons,  1  Flipp.  453, 
455,  F.  C.  3,062,  arguendo. 

Miscellaneous. —  Cited  in  In  re  Metzger,  17  Fed.  Cas.  234,  as  in- 
stance of  the  rule  that  after  a  court  is  established  and  its  Jurisdic- 
tion designated  it  takes  cognizance  of  all  matters  then  or  there- 
after within  the  scope  of  its  powers. 
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Certiiicate  of  dlviflion.—  Supreme  Court  has  Jurisdiction  when  a 
case  is  adjourned  from  a  circuit  of  only  those  points  on  which  the 
Judges  were  divided,  p.  20. 

Rule  applied  in  Ward  v.  Ohamberiain,  2  Black.  435,  17  L.  828, 
where  court  refused  to  pass  on  questions  not  involved  in  the  points 
certified;  Dow  v.  Johnson,  100  U.  S.  173,  25  L.  638,  dissenting  Qpln- 
lon,  arguing  that  court  did  not  have  Jurisdiction  except  as  to  spe- 
cific points  on  which  Judges  were  divided;  Paving  Co.  v.  Molitor, 
113  U.  S.  616,  28  L.  1108,  5  S.  Ct.  621,  denying  Jurisdiction  where 
certificate  presented  mixed  questions  of  law  and  fact  and  involved 
merits  of  controversy.  Cited  also  in  Bx  parte  Crane,  5  Pet  206^ 
8  L.  98,  dissenting  opinion,  to  point  that  Jurisdiction  of  court  over 
causes  sent  up  on  certificate  of  division  should  be  strictly  construed; 
in  Baker  v.  Biddle,  1  Bald.  406,  F.  C.  764,  arguendo. 

Conatltatlonal  law.—  Under  the  general  grant  of  power  to  carry 
into  execution  its  enumerated  powers,  congress  can  make  laws  to 
cany  into  execution  Judgments  of  Federal  courts,  p.  22. 

Cited  and  relied  on  as  authority  in  Knox  Co.  v.  Aspinwall,  24 
How.  384,  16  L.  788,  holding  congress  could  pass  laws  authorizing 
Federal  courts  to  issue  mandamus  to  compel  county  officers  to 
levy  a  tax  for  purpose  of  satisfying  Judgment  of  said  court  against 
the  county;  Riggs  v.  Johnson  Co.,  6  Wall.  187,  18  L.  773,  holding 
congress  could  make  laws  authorizing  Federal  courts  to  compel 
defendant  county  to  levy  tax  to  satisfy  Judgment  of  such  court, 
notwithstanding  injunction  from  State  court  to  prevent  such  levy; 
United  States  v.  Drennan,  Hemp.  325,  F.  C.  14,992,  to  point  that 
congress  having  exercised  its  power  to  make  laws  carrying  into 
execution  Federal  court  Judgments,  United  States  could  proceed  to 
satisfy  Judgment  in  its  favor  against  deceased's  estate,  notwithstand- 
ing local  probate  law;  Bank  v.  Thompson,  173  111.  599,  64  Am.  St 
Rep.  140,  60  N.  B.  1090,  holding  congress  had  power  to  adopt  State 
laws  relating  to  process  and  executions,  and  adoption  of  Illinois 
law,  making  Hen  of  Judgment  of  State  courts  co-extensive  with 
their  Jurisdictions,  made  lien  of  Judgments  of  Federal  courts  in 
Illinois  co-extensive  with  their  Jurisdictions;  Thayer  v.  Hedges,  23 
Ind.  146,  upholding  power  of  congress  to  provide  for  the  issue  of 
legal  tender  treasury  notes;  Railroad  Co.  v.  Geigcr,  34  Ind.  213, 
holding,  where  State  legislature  has  power  to  authorize  counties  to 
subscribe  for  stocky  it  has  power  by  implication  to  provide  means 
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for  raising  money  therefor;  Polk  y.  Douglas,  6  Yerg.  211,  to  effect 
that  Federal  government  had  ezelusiye  authority  to  regulate  pro- 
cess of  Federal  courts. 

Jurisdiction.— Jurisdiction  of  a  court  over  a  cause  does  not 
terminate  with  the  Judgment,  but  continues  until  its  satisfactiout 
p.  23. 

Cited  and  rule  applied  in  Knox  Go.  y.  Aspinwall,  24  How.  384^ 
16  L.  738,  holding  Federal  court  had  authority  to  issue  mandamus 
to  compel  county  commissioners  to  levy  tax  to  satisfy  Judgment  for 
interest  on  county  bonds;  Riggs  v.  Johnson  Co.,  6  Wall.  187,  194,  18 
L  773,  776,  holding  similarly,  notwithstanding  State  court  had  per* 
petually  enjoined  county  from  levying  such  tax;  Ex  parte  FlippiUr 
94  U.  S.  350,  24  L.  195,  holding  Federal  court  had  authority  t<? 
issue  writ  to  carry  its  Judgment  into  effect;  Co  veil  v.  Heyman,  111 
U.  S.  183,  28  L.  393,  4  S.  Ct  358,  holding  property  seized  under 
process  of  Federal  court  is  in  custody  of  such  court,  and  cannot  be 
recovered  by  action  of  replevin  in  State  court;  Tefft  v.  Sternberg, 
40  Fed.  6,  5  L.  R.  A.  225,  where  Federal  Circuit  Court  declined  to 
take  Jurisdiction  when  State  court  in  possession  of  property 
subject  of  litigation;  In  re  Forsyth,  78  Fed.  304,  denying  application 
for  mandamus  to  compel  clerk  to  pay  surplus  money  in  custody 
of  Federal  court  to  receiver  of  corporation  appointed  by  State 
court;  United  States  y.  Dreunan,  Hemp.  325,  F.  C.  14,992,  holding 
that  the  United  States  having  the  right  to  sue  estates  of  deceased 
persons  in  Federal  courts,  the  court  can  proceed  to  execute  the 
Judgment  in  spite  of  the  restrictions  of  the  local  probate  law; 
Campbell  v.  Hadley,  1  Sprague,  472,  F.  C.  2,358,  holding  Federal 
court  had  Jurisdiction  of  suit  on  bond  for  jail  liberties  given  to- 
secure  same  for  prisoner  under  process  of  said  court;  £2d wards  Vr 
Nicholson,  13  La.  586,  dissenting  opinion,  arguing  against  jurisdic- 
tion of  State  court  of  suit  against  United  States  marshal  acting" 
under  execution  from  Federal  court;  United  States  v.  Jones,  & 
Utah,  557,  18  Pac.  236,  dissenting  opinion,  contending  that  juris- 
diction of  territorial  court  included  the  power  to  grant  or  deny^ 
separate  trials  to  defendants  jointiy  indicted;  Ex  parte  Holman. 
28  Iowa,  104,  105,  4  Am.  Rep.  168,  169,  holding  Federal  court  could 
issue  mandamus  to  compel  tax  levy  to  satisfy  its  judgment  against 
a  county,  and  State  court  could  not  interfere;  Wheeling  v.  Mayor, 
1  Hughes,  94,  F.  C.  17,502,  where  Circuit  Court  refused  mandamus, 
holding  it  could  issue  the  writ  only  to  execute  its  own  Judgment; 
Darst  V.  Duncan,  6  Fed.  Cas.  1198,  holding  proceedings  in  suit 
ended  upon  execution  of  final  process,  and  State  court  had  no- 
authority  thereafter  to  release  prisoner  under  State  insolvent  hiwr 
Dudley's  Case.  7  Fed.  Cas.  1156,  holding  levy  on  bankrupt's  prop^ 
erty  after  petition  filed,  but  before  decree,  to  constitute  a  lieo 
which  could  not  be  annulled  by  subsequent  decree;  Pollock  r-. 
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County,  19  Fed.  Cas.  948,  sustaining  authority  of  United  States 
Circuit  Court  to  award  attachment  against  county  commissioners 
to  execute  Judgment  against  county;  Thompson  v.  Phillips,  1  Bald. 
267,  271,  P.  C.  13,974,  in  argument,  sustaining  power  of  court  to 
direct  the  marshal  in  executing  Judgment;  Clark  v.  Binninger,  3 
Bank.  Reg.  129,  38  How.  Pr.  342,  holding  Federal  court  proceeding 
In  bankruptcy  not  entitled  to  partnership  assets  already  in  pos- 
session of  State  court  officer  in  proceedingn  for  dissolution  of  the 
partnership. 


I.—  Judiciary  act  of  1789  authorized  Federal  courts  to  issue 
writs  and  executions,  and  the  process  act  of  1792  adopted  the 
practice  of  the  Supreme  Courts  of  the  several  States  in  1789,  as  the 
rule  governing  proceedings  thereon,  subject  only  to  such  alterations 
as  congress  and  the  Federal  courts  might  make,  pp.  22,  32,  50. 

Cited  and  this  ruling  applied  in  the  Supreme  Court,  as  follows* 
United  States  Bank  v.  Halstead,  10  Wheat  54,  63,  6  L.  265,  267,  hold- 
ing Kentucky  statute,  passed  after  act  of  1789,  not  applicable  to 
process  issued  out  of  Federal  court  in  Kentucky;  Beers  v.  Haughton, 
9  Pet  359,  360,  361,  9  L.  157,  158,  holding  regulations  of  State  law 
as  to  bail  and  imprisonment  could  be  adopted  by  rule  of  Federal 
court  under  process  act  of  1828;  United  States  v.  Knight,  14  Pet. 
814,  316,  10  L.  472,  473,  holding  process  act  of  1828,  adopting  State 
laws  then  in  force  respecting  executions,  in  Maine  extended  to  im- 
prisoned debtor  the  privilege  of  the  Jail  limits;  McCracken  v.  Hay- 
ward,  2  How.  614,  616,  11  L.  400,  401,  holding  Circuit  Court  could, 
under  process  act  of  1828,  adopt,  by  rule,  process  pointed  out  by  State 
law,  but  under  said  process  act,  if  such  rule  does  not  conform 
substantially  to  the  provisions  of  the  State  law,  it  is  void;  Homer  v. 
Brown,  16  How.  365,  14  L.  975,  holding  writ  of  right  might  be 
brought  in  Federal  courts  in  Massachusetts  to  recover  corporeal 
hereditaments  in  fee-simple,  notwithstanding  it  was  abolished  by 
Massachusetts  legislature  after  the  process  act,  then  in  force,  was 
adopted;  Ward  v.  Chamberlain,  2  Black,  440,  17  L.  325,  holding  that 
process  act  of  1828  adopted  State  laws  rendering  decrees  of  Federal 
courts  for  payment  of  money,  liens  on  real  estate;  Railroad  Co.  v. 
National  Bank,  102  U.  S.  53,  26  L.  75,  in  concurring  opinion,  in 
Illustrating  argument  that  State  laws  do  not  always  apply  to  Federal 
courts;  Ex  parte  Boyd,  105  U.  S.  651,  26  L.  1202,  holding  party  re- 
covering Judgment  in  common-law  cause  in  Federal  court  in  New 
York,  entitled  to  State-law  remedy  to  execute  his  Judgment,  such 
remedy  having  been  adopted  for  Federal  courts  there  by  United 
States  revised  statutes,  section  916;  Fink  v.  O'Nell,  106  U.  S.  276, 
277,  278.  279,  27  L.  198,  199,  1  S.  Ct  328,  329,  330,  holding  revised 
statutes,  section  916,  adopted  Wisconsin  law  of  exemptions  existing 
at  time  of  its  enaction;  Lamaster  v.  Keeler,  123  U.  S.  389,  31  L.  242, 
8  8.  Ct  201,  holding  law  of  Nebraska,  governing  proceedings  for 
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■tay  of  execntion,  passed  subsequent  to  revised  statutes,  sectioiit 
914  and  916,  not  adopted  by  rule  of  court  was  not  applicable  to 
Federal  courts  there;  Cooke  v.  Avery,  147  V.  S.  387,  37  L.  213,  13  S. 
Ct  845,  holding  remedies  for  satisfying  Judgments  provided  by 
State  laws  passed  after  revised  statutes,  section  916,  but  adopted  by 
rule  of  Federal  court  apply  to  judgments  of  such  court;  Hudson  v. 
Parker,  156  U.  S.  281.  39  L.  425,  15  S.  Ct  452,  upholding  authority  of 
Supreme  Court  to  make  rules  for  the  Federal  courts;  Ross  v.  Duval, 
13  Pet  64,  10  L.  60,  where  held  if  State  statute  of  Umitation  on 
Judgment  be  regarded  as  a  process  act  it  was  adopted  by  United 
States  process  act  of  1828,  and  was  applicable  to  Judgment  of 
Federal  court  rendered  before  that  time. 

In  the  inferior  Federal  courts  the  syllabus  ruling  has  been  relied 
upon  by  the  following  citing  cases:      Perkins  v.  City,  5  Biss.  322, 
F.  C.  10,991,  holding  act  of  1872,  adopted  State  mode  of  service  of 
process  then  existing,  and  law  is  obligatory  on  Federal  courts;  New 
England  Screw  Co.  v.  Bllven,  3  Blatchf.  242,  F.  O.  10,156,  holding 
State  law  respecting  attachment  not  adopted  by  rule  of  Federal 
court  did  not  apply  to  Federal  court;  County  v.  Sears,  20  Blatchf. 
28,  31,  9  Fed.  11,  13,  applying  reasoning  to  law  governing  equity 
procedure,  holding  court  could  adopt  equity  rule  providing  that 
State  law  govern  Hens  created  by  attachment;  County  v.  Jones,  21 
Blatchf.  149,  152,  13  Fed.  677,  579,  holding  court  could  adopt  equity 
rule  providing  that  State  law  govern  liens  created  by  attachment; 
United  States  v.  Sturgis,  14  Fed.  811,  holding,  under  State  procedure, 
United  States  District  Court  had  power  to  suspend  lien  of  judgment 
pending  appeal;  The  Hudson,  15  Fed.  176,  holding  District  Court 
has  authority  to  regulate  its  practice  in  admiralty,  when  exigencies 
arise  not  provided  for  by  law  or  Supreme  Court;  Sowles  v.  Witters, 
46  Fed.  498,  where  held  when  State  law  respecting  enforcement  of 
Judgment  adopted  by  rule  of  United  States  court,  question  as  to 
whether  marshal  has  conformed  thereto  is  a  Federal  question;  Bel- 
lows V.  Sowles,  52  Fed.  528,  holding  State  law  by  vesting  exclusive 
jurisdiction  in  State  Probate  Courts  to  distribute  estates  of  de- 
ceased persons  could  not  limit  equity  jurisdiction  of  United  States 
court;  United  States  v.  Arnold,  69  Fed.  992,  34  U.   S.  App.  177, 
holding  Illinois  statute  of  1893,  respecting  Imprisonment  for  non- 
payment of  fine  or  judgment  not  applicable  to  United  States  courts, 
because  it  was  a  law  regulating  process  and  had  not  been  adopted 
by  rule  of  court;  Beers  v.  Haughton,  1  McLean,  230,  F.  C.  1,230, 
holding,  under  process  act  of  1828,  court  could  adopt  rule  conforming 
to  State  law  that  no  person  should  be  imprisoned  under  any  process 
who  had  been  released  under  State  insolvency  law,  as  to  the  par- 
ticular demand;  Gaines  v.  Travis,  Abb.  Adm.  430,  F.  C.  6,180,  hold- 
ing act  of  1841,  adopting  prospective  State  legislation  on  subject  of 
Imprisonment  for  debt  virtually  repealed  as  to  admiralty  by  act  of 
1842,  and  admiralty  rules  adopted  pursuant  thereto;  Koning  v.  Bay- 
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ard,  2  Paine,  257,  F.  O.  7,024,  holding,  in  New  York,  liens  of  Judg- 
ments of  Federal  courts  and  procedure  to  satisfy  same  within 
operation  of  New  York  laws;  Springer  v.  Foster,  1  Story,  602,  F.  0. 
13,265,  holding  Massachusetts  insolvent  law  passed  subsequent  to 
United  States  process  acts,  not  adopted  by  rule  of  court,  could  not 
operate  to  dissolve  attachment  in  Federal  court;  Springer  v.  Foster, 
2  Story,  387,  F.  O.  13,266,  holding  Massachusetts  insolvent  law  of 
1833  could  not  operate  to  dissolve  attachment  in  Federal  court; 
United  States  v.  Conway,  Hemp.  313,  F.  G.  14,840,  holding  State  law 
regulating  sale  of  property,  on  execution,  was  constitutional  and 
properly  adopted  by  rule  of  Federal  court;  Jones  v.  Vanzants,  4 
McLean,  606,  F.  G.  7,504,  holding  law  of  Ohio,  passed  in  1831,  pro- 
viding that  suit  should  not  abate  by  death  of  party,  not  applicable 
to  Federal  court,  never  having  been  adopted  by  a  rule  thereof; 
Moan  V.  Wilmarth,  8  Wood.  &  M.  402,  F.  G.  9,686,  calling  attention 
to  analogy  between  process  acts  and  acts  conforming  to  State  laws 
respecting  imprisonment  for  debt  in  construing  the  latter;  United 
States  V.  Knight,  3  Sumn.  369,  F.  G.  15,539,  holding  act  of  1800,  re- 
specting imprisoned  debtors,  adopted  only  the  State  laws  then  in 
force  on  the  subject;  United  States  v.  Knight,  3  Sumn.  373,  375,  F. 
G.  15,539,  holding  process  act  of  1828,  adopted  State  laws  relating 
to  allowance  of  Jail  liberties  to  prisoners  under  process  from  Federal 
courts;  Hall  v.  Perott,  1  Bald.  126,  F.  G.  5,942,  holding  Pennsylvania 
law  relating  to  Juries,  passed  after  1789,  not  applicable  to  Federal 
courts;  Picquet  Vr  Swan,  5  Mason,  38,  F.  G.  11,134,  holding  State  law 
relating  to  process  which  had  been  for  a  long  time  conformed  to 
by  Federal  court,  though  never  formaUy  adopted  by  rule,  had  been 
adopted  in  all  respects  as  to  which  applicable;  Lane  v.  Townsend, 
1  Ware,  290,  F.  G.  8,054,  holding  Massachusetts  law  of  1821,  relating 
to  bail,  adopted  by  process  act  of  1828;  In  re  Wyllie,  2  Hughes,  455, 
F.  G.  18,112,  sustaining  and  construing  clause  in  bankrupt  act, 
adopting  State  exemption  laws  existing  in  1871;  Dobbin  v.  Alleghany. 
7  Fed.  Gas.  780,  holding  Gircuit  Gourt  rule  adopting  State  law  as 
part  only  of  final  process,  valid;  Bly  v.  Hanks,  8  Fed.  Gas.  601, 
holding  that  District  Gourt  had  power,  under  process  act  of  1828, 
to  adopt  State  law  relative  to  attachment  proceedings;  Oelrich  v. 
Pittsburgh,  18  Fed.  Gas.  599,  holding  State  act  exempting  stock 
owned  by  municipal  corporation  from  execution,  passed  after  pro- 
cess act  of  1828,  not  applicable  to  Federal  courts;  Ex  parte  Hull,  12 
Fed.  Gas.  853,  854,  holding  that  as  Federal  bankrupt  act  was  a  law 
regulating  remedy,  it  was  applicable  to  debts  contracted  prior  to 
its  passage;  United  States  v.  Stevenson,  1  Abb.  (U.  S.)  500,  F.  G. 
16,395,  holding  long-continued  practice  of  issuing  process  of  attach- 
ment in  common-law  action  in  District  Gourt,  evidence  of  adoption 
of  such  practice  by  the  court  in  pursuance  of  process  act  of  1792, 
written  rule  not  being  indispensable  for  such  adoption. 
State  court  citations,  applying  the  syllabus  ruling,  are  the  follow- 
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Ing:  Beck  y.  Burnett,  22  Ala.  823,  824,  holding  State  r^emptlon 
law  not  applicable  to  Federal  courts,  where  not  adopted;  Simpson 
y.  Nlles,  1  Ind.  203,  applying  State  law  governing  executions  as  it 
stood  at  date  of  adoption  of  process  act  in  1828,  to  Federal  court 
making  Judgment  a  lien  on  real  estate;  Kennerly  v.  Shepley,  15 
Mo.  650,  57  Am.  Dec.  222,  upholding  validity  of  marshal's  execution 
sale,  against  objection  that  it  did  not  conform  to  State  law,  regulat- 
ing execution  sales,  when  made  in  Missouri  before  1828,  at  a  time 
when  the  court  had  adopted  no  rules;  Howe  v.  Freeman,  14  Gray, 
578,  holding  State  laws  regulating  process  which  had  been  adopted, 
since  process  act  had  no  application  to  processes  of  Federal  court; 
Sellers  v.  Gorwin,  5  Ohio,  404,  24  Am.  Dec.  305,  holding  Judgment 
of  Federal  court  rendered  before  process  act  of  1828,  a  lien  on  de- 
fendant's lands  by  virtue  of  adoption,  by  rule  of  said  court,  of  State  | 
execution  laws;  Wood  v.  Funk,  7  Ohio,  197,  holding  discharge  under 
insolvent  laws  of  Ohio  in  force  when  process  act  of  1828  adopted, 
operated  to  discharge  debtor  imprisoned  under  process  from  United 
States  Gircuit  Court;  Polk  v.  Douglas,  6  Yerg.  211,  213,  214,  holding 
State  redemption  law  of  1820,  not  having  been  adopted  by  rule  of 
court,  did  not  apply;  Hepburn  v.  Kerr,  9  Humph.  728,  51  Am.  Dec. 
686,  holding  lands  sold  under  process  of  Federal  court  after  adop- 
tion of  process  act  of  1828,  subject  to  State  redemption  law  of  1820; 
Rogers  v.  McKenzIe,  1  Heisk.  516,  holding  State  exemption  law, 
passed  after  adoption  of  process  act  of  1828,  not  operative  against 
execution  issued  from  Federal  court;  Casseday  v.  Norris,  49  Tex.  618, 
holding  that  under  revised  statutes,  section  916,  sale  of  lands  under 
execution  by  United  States  marshal,  at  place  other  than  that  required 
by  State  statute  in  force  at  time  of  adoption  of  said  section,  invalid; 
Sinclair  v.  Stanley,  64  Tex.  73,  holding  title  derived  from  purchaser 
at  sale  under  execution  by  United  States  marshal,  made  otherwise 
than  as  provided  by  State  law,  invalid;  Fordyce  v.  Beedier,  2  Tex. 
Civ.  App.  33,  21  S.  W^  180,  holding  State  w.  providing  that  dis- 
charge of  receiver  shall  not  abate  pending  suit  against  him,  does 
not  apply  to  receivers  appointed  by  Federal  courts  on  this  ground. 
See  also  Ex  parte  Grane,  5  Pet.  210,  8  L.  100.  dissenting  opinion,  to 
point  that  powers  of  Supreme  Court  are  limited  to  specified  cases, 
of  which  power  to  regulate  process  and  practice  are  mentioned.  See 
also  Van  Hook  v.  Pendleton,  2  Blatchf.  88,  F.  G.  10,852,  and  Bains 
V.  Schooner,  1  Bald.  564.  F.  G.  756.  See  note,  24  Am.  Dec.  312, 
collecting  cases  and  discussing  question. 

Distinguished  in  Ross  v.  Duval,  13  Pet.  60,  61,  10  L.  58,  59,  hold- 
ing act  of  Virginia,  limiting  time  within  which  process  may  issue 
on  a  Judgment,  is  not  an  act  regulating  process;  Beers  v.  Haughton, 
0  Pet.  368,  372,  9  L.  160,  162,  dissenting  opinion,  contending  court 
could  not  adopt,  by  rule,  a  State  law  arresting  or  restricting  process; 
United  States  v.  Ames,  1  Wood.  &  M.  86,  F.  G.  14,441,  holding  State 
laws  cannot  be  permitted  to  embarrass  object  of  cession,  where 
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Jurisdiction  over,  as  well  as  title  to  lands  have  been  ceded  to  the 
government;  Reid  v.  House,  2  Humph.  682,  holding  State  law  re- 
quiring registry  of  judgments  in  county  of  Judgment  debtor's 
domicile,  applies  to  Federal  courts;  Adler  v.  Cole,  12  Wis.  207,  209, 
holding  process  acts  did  not  apply  to  Federal  courts  in  Wisconsin, 
whose  power  to  adopt  rules  conforming  to  State  law  regulating 
process,  was  given  by  act  admitting  Wisconsin  to  the  Union. 

Local  law. —  The  thirty-fourth  section  of  the  Judiciary  act  of 
1789,  making  laws  of  the  States  rules  of  decision  for  the  Federal 
courts,  furnishes  a  rule  to  guide  the  court  in  forming  its  Judg- 
ment, and  has  no  application  to  practice*  or  process,  pp.  24,  25. 

Cited  and  principle  applied  In  Ross  v.  Duval,  13  Pet.  GO,  61,  10 
L.  58,  59,  holding  State  act  of  limitation  on  Judgments  within  the 
rule;  Wright  v.  Bales,  2  Black,  537,  17  L.  265,  holding  rules  of 
evidence  prescribed  by  State  statute.  Included;  Dlblee  v.  Furnlss,  4 
Blatchf .  262,  F.  C.  3,888,  holding  section  to  Include  State  law,  allow- 
ing party  to  testify  as  witness  In  his  own  behalf;  Clark  v.  Sohier, 
1  Wood.  &  M.  374,  375,  F.  C.  2,835,  holding  State  law,  permitting 
new  trial  within  three  years  after  Judgment  taken  by  default, 
through  mistake  of  party.  Is  within  the  section;  Derby  v.  Jacques, 
1  Cliff.  439,  F.  C.  3,817,  holding  that,  though  writ  of  right,  continued 
as  process  alone,  In  Federal  courts  In  Massachusetts,  after  abolition 
by  State  law.  It  was  barred  by  flual  Judgment  of  State  court  in  writ 
of  entry;  Sanford  v.  Portsmouth,  2  Fllpp.  108,  F.  C.  12,315,  holding 
Federal  court  not  bound  by  State  decision  that  mandamus  Is  only 
remedy  on  municipal  bonds;  McLean  v.  County,  16  Fed.  Cas.  249, 
holding  that,  under  statute,  board  of  county  commissioners  could  sue 
or  be  sued  in  Federal  as  well  as  State  court;  Lane  v.  Townsend,  1 
Ware,  288,  F.  C.  8,054,  holding  law  relating  to  taking  of  ball  bond  not 
within  section,  as  It  related  to  mode  of  proceedings;  United  States 
Y.  Rathbone,  2  Paine,  583,  F.  C.  16,121,  holding  State  law  providing 
for  references  in  certain  cases  Inapplicable  to  Federal  courts;  Beck 
Y.  Burnett,  22  Ala.  825,  holding  State  law  of  redemption,  being  a 
law  relating  to  process,  is  not  within  the  rule  of  the  section;  United 
States  V.  Bckford,  6  Wall.  490,  18  L.  922,  holding  New  York  statute 
directing  court,  where  set-off  exceeds  amount  sued  for,  to  give 
defendant  Judgment  for  excess.  Is  not  applicable  to  Federal  courts, 
so  as  to  permit  defendant  to  recover  by  way  of  set-off  against 
United  States;  Leltch  v.  The  George  Law,  15  Fed.  Cas.  267,  refus- 
ing to  allow  lien  on  vessel,  according  to  provisions  of  State  law,  for 
sum  due  from  master  and  owner  under  State  law  governing  pilots; 
Railroad  Co.  v.  Bank,  102  U.  S.  53,  26  L.  75,  to  point  that  State 
laws  respecting  practice  and  process  are  Inapplicable  to  Federal 
courts;  Polk  v.  Douglas,  6  Yerg.  214,  holding  acts  relating  to  pro- 
cess not  within  the  section;  In  re  Metzger,  17  Fed.  Cas.  236,  hold- 
ing New  Y(H:k  statute  regulating  procedure  in  extradition  cases,  not 
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applicable  to  Federal  court;  Thompson  ▼.  Phillips,  1  Bald.  275,  F. 
O.  13,974,  holding  a  State  law  limiting  lien  of  judgment  to  be  a 
rule  of  property  and  within  the  section. 

Distinguished  in  Blanchard  v.  Sprague,  1  Cliff.  290,  F.  O.  1,516^ 
holding  State  law  making  parties  competent  witnesses,  not  bind- 
ing on  Federal  court  in  suit  in  equity;  Goodyear  y.  Prov.  Co.,  2 
Cliff.  369,  F.  C.  5,583,  holding  doctrine  had  no  application  to  equity; 
Austen  y.  Miller,  5  McLean,  156,  F.  C.  661,  holding  decision  of 
State  court,  that  certain  commercial  paper  was  not  a  promissory 
note,  did  not  bind  Federal  court,  as  it  was  a  question  of  mercantile 
law.  See  also  Lamson  y.  Mix,  14  Fed.  Cas.  1056,  holding  rule  did 
not  extend  to  court  of  equity,  but  neglecting  to  expressly  dis- 
tinguish the  case. 

Statutory  constmction. —  Proyiso  In  a  statute  is  generally  in- 
tended to  restrain  or  modify  the  enacting  clause,  p.  30. 

The  following  cases  affirming  and  applying  this  principle  are 
collected  by  the  citations:  Marsh  y.  Nichols,  128  U.  S.  616,  32  L. 
542,  9  S.  Ct.  172,  holding  an  act  of  congress  not  retroactiye,  by 
reason  of  a  proyiso  contained  therein;  United  States  y.  Church,  36 
Fed.  305,  holding,  where  minister  of  the  gospel,  not  Included  in 
proyiso  to  contract  labor  act,  he  comes  within  the  proylsions  of 
the  act;  United  States  y.  One  Hundred  and  Thirty-two  Packages,  65 
Fed.  983,  where  United  States  reyised  statutes,  section  3449,  Is 
construed  with  reference  to  the  act  to  which  it  was  originally  a 
proyiso;  Boston,  etc.,  Co.  y.  Hudson,  68  Fed.  760,  25  U.  S.  App. 
257,  confining  effect  of  proviso  to  that  act  alone  to  which  it  is  the 
proyiso;  Pearce  y.  Bank,  33  Ala.  702,  limiting  operation  of  proviso 
In  act  extending  bank  charter,  to  time  beginning  with  the  date  from 
which  extended;  Railway  Co.  y.  Eennerly,  74  Ala.  590,  refusing  to 
construe  proviso  to  act  granting  powers  to  corporation  so  as  to 
enlarge  powers  granted  by  the  enacting  clause;  Bx  parte  Lusk, 
82  Ala.  522,  2  So.  142,  adopting  that  construction  of  a  section  of 
State  Constitution  whereby  a  proviso  thereto  becomes  operative 
in  restraining  the  enacting  clause  In  preference  to  one  by  which 
the  proyiso  would  be  superfluous;  Wells  F.  &  Co.  v.  Board,  56  CaL 
203,  holding  proviso  to  section  of  Constitution  relating  to  boards 
of  equalization  modifies  the  enacting  clause;  State  v.  County,  23 
Fla.  486,  3  So.  194,  restricting  operation  of  proviso  to  section  of 
Constitution  to  which  it  Is  attached;  Comrs.  y.  State,  24 
Fla.  268,  4  So.  797,  construing  proviso  as  a  qualifying  clause 
to  the  section  of  the  Constitution  to  which  it  is  attached; 
Dodd  y.  State,  18  Ind.  63,  construing  saving  clause  in  statute 
as  restricting  and  explaining  what  goes  before;  Church  y.  City, 
36  Ind.  344,  10  Am.  Rep.  40,  applying  rule  In  construing  tax 
law;  Rice  v.  Keokuk,  15  Iowa,  583,  holding  the  limitation  of  a  pro- 
yiso contained  in  an  amendatory  section  to  city  charter  which  re- 
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peals  proviso  in  original  section,  is  merely  substituted  for  the 
limitation  of  latter  without  altering  meaning  of  the  enacting  clause; 
State  y.  Stapp,  29  Iowa,  553,  in  argument  of  court  that  matters 
contained  in  proviso  must  be  insisted  on  by  defense;  Oorbin  r. 
Beebee,  36  Iowa,  342,  where  proviso  construed  to  take  cases  of  the 
class  mentioned  therein  out  of  the  restriction  of  tne  enacting  clause; 
Lodge  V.  Hocking,  60  N.  J.  L.  442,  64  Am.  St.  Rep.  598,  38  AtL  694, 
holding  proviso  to  section  of  by-laws  of  fraternal  society  could 
not  operate  to  give  powers  not  elsewhere  given;  Lanning  v.  Admin* 
Istrator,  17  N.  J.  Bq.  234,  refusing  to  extend  scope  of  proviso  beyond 
that  of  the  enacting  clause,  which  it  limited;  Campbell  v.  Wiggins, 
85  Tex.  428,  21  S.  W.  601,  construing  proviso  to  exemption  act 
as  taking  out  of  the  operation  of  the  enacting  clause  the  particular 
cases  in  the  proviso  mentioned;  Graves  v.  State,  6  Tex.  App.  235, 
holding  proviso  limited  the  enacting  clause  and  prevented  holding  of 
courts  under  the  act  until  arrival  of  the  time  prescribed  by  the 
act  for  holding  at  place  named  in  proviso;  Commonwealth  v.  Ford, 
29  Gratt  688,  holding  proviso  to  exemption  act  limited  Its  effect 
by  withdrawing  Judgment  debtor's  property  from  its  operation  in 
the  cases  enumerated  in  the  proviso;  State  v.  Belle w,  86  Wis.  195, 
56  N.  W.  784,  where  there  was  an  exception  in  a  statute  immediately 
followed  by  a  proviso,  held,  no  contrary  intention  appearing,  the 
proviso  restricted  the  exception  alone. 

Distinguished  in  Carroll  v.  State,  58  Ala.  401,  holding  rule  not 
applicable  where  clause  in  State  Constitution,  though  preceded  by 
word  "provided,"  was  not  a  proviso  as  disclosed  by  language 
and  context. 

Words  and  phrases.—  The  words  "  suits  at  common  law  '*  include 
proceedings  after  Judgment  as  well  as  those  before,  p.  30. 

Cited  in  Ex  parte  Towles,  48  Tex.  433,  construing  word  "  suits  "  in 
Texas  Constitution. 

State  officers  as  Federal  agents. —  The  laws  of  the  Union  may 
permit  the  agency  of  State  officers  to  administer  Federal  regula* 
tions,  p.  40. 

Cited  in  The  British  Prisoners,  1  Wood.  &  M.  70,  F.  a  12,734, 
holding  preliminary  examination  by  State  magistrate  of  prisonerf? 
sought  to  be  extradited  under  treaty  with  Great  Britain,  competent 

Process.— Connecticut  law  requiring  mittimus  in  civil  cases  ap- 
plies peculiarly  to  State  officers  and  courts,  and  was  not  adopted 
by  the  process  act  for  the  Federal  courts,  being  inapplicable  to 
them,  p.  41. 

The  principal  case  Is  relied  upon  as  authority  to  this  point  by 
the  following  citing  cases:  Boyle  v.  Zacharie,  6  Pet.  659,  8  L.  636, 
holding  that  State  law,  whereby  injunction  staying  proceedings 
under  fieri  facias  operated  as  supersedeas,  not  adopted  by  process 
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net:  Duncan  v.  Daret,  1  How.  306,  11  L.  141.  holding  that  a  Penn- 
aylvania  law,  permitting  a  judge  of  State  court  to  release  Im- 
prisoned debtor  upon  giving  bond  and  security  to  appear  and  take 
benefit  of  State  insolvent  law,  does  not  give  such  judge  jurisdic- 
tion to  discharge  Federal  prisoner;  McNutt  v.  Bland,  2  How.  17, 

11  L.  162,  holding  debtor  imprisoned  under  process  from  Federal 
courts  could  not  be  discharged  by  State  judge  under  law  applicable 
exclusively  to  persons  committed  under  process  from  State  courts; 
United  States  v.  Humphreys,  3  Hughes,  205,  F.  C.  15,422,  and  Car- 
roll V.  Watkins,  1  Abb.  (U.  S.)  480,  F.  C.  2,457,  holding  Virginia 
law,  requiring  docketing  of  judgments  to  make  them  liens  on  real 
estate,  not  applicable  to  Federal  judgments,  as  it  requires  agency 
of  State  officer;  Darst  v.  Duncan,  6  Fed.  Cas.  1195,  holding  State 
court  judge  had  no  authority,  by  virtue  of  State  insolvent  law 
and  process  act,  to  release  debtor  imprisoned  under  process  from 
Federal  court;  Duncan  v.  Klinefelter,  5  Watts,  143,  30  Am.  Dec 
2297,  holding  a  Pennsylvania  law,  permitting  judge  of  State  court 
to  release  imprisoned  debtor  upon  Ids  giving  bond  to  appear  and 
take  benefit  of  State  insolvent  law,  does  not  give  such  judge  juris- 
diction to  discharge  Federal  prisoner;  Fordyce  v.  Beecher,  2  Tex. 
Civ.  App.  33,  21  S.  W.  179,  holding  State  law  as  to  receiver,  by 
its  terms  peculiarly  applicable  to  State  courts,  does  not  apply  to 
receivers  appointed  by  Federal  courts;  Lockhurst  v.  West,  7  Met 
^37,  where  held  that  State  law,  respecting  discharge  of  imprisoned 
debtor,  giving  particular  authorities  and  directions  to  State  officers, 
pot  applicable  to  Federal  courts;  In  re  Freeman,  2  Curt,  494,  495, 
F.  0.  5,083,  holding  act  of  congress  of  1841  did  not  adopt  future 
laws  of   Massachusetts,   restricting   and   modifying   imprisonment 
for  debt,  which  contain  provisions  incapable  of  being  administered 
by  Federal  courts. 

Delegation  of  powers.— Powers  or  functions  belonging  strictly 
to  one  of  the  co-ordinate  branches  of  government  cannot  be  dele- 
gated to  or  assumed  by  another  branch,  but  the  legislature  may 
delegate  powers  not  legislative,  which  it  may  rightfully  exercise 
Itself,  pp.  43-46. 

The  following  citing  cases  affirm  and  apply  this  principle:  Peo- 
ple's R.  R.  Co.  v.  Memphis  R.  R.  Co.,  10  Wall.  50,  19  L.  848,  holding 
legislature  could  not  delegate  to  mayor  and  aldermen  power  to 
grant  franchise  for  twenty-five  years;  In  re  KoUock,  165  U.  S.  537, 
41  L».  817,  17  S.  Ct.  448,  holding  con.stitutlonal  a  delegation  of 
authority  by  a  revenue  act  to  commissioner  of  internal  revenue 
and  secretary  of  treasury  to  determine  what  marks,  stamps  and 
brands  should  be  placed  on  packages  of  oleomargarine;  United 
States  V.  Ormsbee.  74  Fed.  209,  holding  act  valid  which  grants  to 
secretary  of  war  power  to  supervise  government  canals,  and  rules 
made  in  pursuance  thereof  have  force  of  Jaw;  White  v.  Toledo, 
etc.,  B.  B.  Co.,  79  Fed.  135,  51  U.  S.  App.  58,  59,  holding  constlto- 
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tlonal  reylsed  statutes,  section  862,  giving  Supreme  Court  power 
to  prescribe  forms  and  modes  of  obtaining  evidence,  and  holding 
amendment  to  equity  rule  67,  adopted  pursuant  thereto,  valid;  In 
re  Chicago,  64  Fed.  901,  holding  assessment  proceedings  for  mu- 
nicipal improvement,  being  exercise  of  taxing  powor  and  a  legis- 
lative act,  cannot  be  removed  to  Federal  court;  Kx  parte  Hill,  38 
Ala.  451,  holding  Confederate  congress  could  delegate  to  its  officers 
exclusive  authority  to  decide  upon  eligibility  for  military  service? 
Van  De  Griff  v.  Haynie,  28  Ark.  275,  holding  legislature  could  dele- 
gate power  to  determine  taxable  values  and  could  select  its  agents  ? 
Pratt  V.  Allen,  13  Conn.  129,  holding  legislature  had  authority  to 
pass  act  removing  sheriffs  from  office  contingent  upon  passage  of 
a  constitutional  amendment  committing  their  election  to  the  people; 
Railway  Co.'s  Appeal,  69  Conn.  5»4,  37  Atl.  1086,  39  L.  R.  A.  800, 
legislature  could  not  delegate  to  judiciary  power  to  regulate  location^ 
construction  and  operation  of  street  railways,  that  being  distinctively 
legislative  power;  Territory  v.  Scott,  3  Dak.  Ter.  398,  20  N.  W.  407, 
holding  investiture  of  territorial  legislature  with  legislative  powere 
by  act  of  congress   not  a  delegation  of  legislative  powers,  but  an 
exercise  of  administrative  functions  of  congress;  S.  C,  p.  416,  20 
N.  W.  415,  sustaining  validity  of  provisions  of  act  providing  for 
selection  by  commissioners  of  location  of  seat  of  govern mtmt;  Cole- 
man V.  Newby,  7  Kan.  87,  88  and  95,  dissenting  opinion,  arguins^ 
that  legislature  could  not  delegate  to  Supreme  Court  authority  to 
adopt  rule  prescribing  method  of  appeal;  Moore  v.  Allen,  7  J.  J« 
•Marsh.  655,  dissenting  opinion,  holding  adoption,  by  act  of  congress 
of  1800,  of  prospective  legislation  of  States  on  subject  of  prison 
bounds,  not  a  delegation  of  legislative  powers;  Hurst  v.  Warner,  102r 
Mich.  243,  47  Am.  St  Rep.  528,  60  N.  W.  441,  26  L.  R.  A.  491,  holdin^r 
act  granting  State  board  of  health  power  to  make  certain  regu" 
lations  did  not  delegate  legislative  powers;  State  v.  Railway  Co., 
88  Minn.  299,  37  N.  W.  787,  holding  grant  of  authority  to  com- 
mission .  to  determine  what  are  reasonable  rates  and  fares  not  a 
delegation  of  legislative  power;  In  re  Griner,   16  Wis.  435,  437< 
holding  act  of  congress,  giving  president  power  to  make  rules  and . 
regulations  for  calling  out  militia,  not  a  delegation  of  legislative 
power;  Dobbin  ▼.  Alleghany,  7  Fed.  Cas.  779,  sustaining  authority 
of  Federal  court  to  adopt  State  process  law;  Mabry  v.  Baxter,  11 
Heisk.  690,  holding  a  law  unconstitutional  as  to  that  part  which 
was  judicial;    Robertson    v.  State,  109   Ind.  137,  10    N.  E.  610,  in 
discussion  of  powers  of  the  three  departments  of  government;  State 
▼.  Mayor,  118  Ind.  387,  21  N.  B.  254,  4  L.  R.  A.  81,  appohitment  ta 
office  an  executive  function  which  legislature  could  not  exercise  in 
absence  of  express  constitutional  grant;  Evansville  v.  State,  118  Ind. 
442,  443,  21  N.  E.  272,  4  L.  R.  A.  99,  and  n.,  legislature  could  not  fill 
▼acancy  in  office  in  absence  of  express  constitutional  grant;  State  v. 
Mayor,  118  Ind.  460,  21  N.  E.  278,  4  L.  R.  A.  72,  legislature  may  not 
assume  executive  function  of  appointment  to  office;  State  v.  Hyde* 
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121  Ind.  %  33,  22  N.  B.  046,  048,  holding  appointment  to  offlcs 
an  executive  function  not  within  powers  of  legislature;  Koehltf 
▼.  Hill,  00  Iowa,  055,  15  N.  W.  036,  discussing  powers  of  Judiciary 
and  sustaining  their  power  to  declare  a  law  unconstitutional; 
PoweU  Y.  State,  17  Tex.  App.  361,  denying  to  the  legislature  the 
power  to  determine  by  enactment  the  meaning  of  the  words 
*•  former  Jeopardy "  in  State  Constitution.  See  also  note,  13  Am. 
6t  Bep.  135. 

A  contract  is  governed  by  the  law  with  reference  to  which  it  Is 
made,  p.  48. 

Cited  and  applied  in  Lamar  v.  Micou,  114  U.  S.  220.  29  L.  94,  6  S. 
Ct  858,  holding  guardian  appointed  by  court  of  State,  not  the  ward's 
domicile.  Is  governed,  in  accounting  for  his  investments,  by  the  law 
of  the  ward*8  domicile;  Pritchard  v.  Norton,  100  U.  S.  130.  27  L.  108, 
1  S.  Ot.  112.  applying  the  rule  in  construing  sureties  appeal  bond; 
Watts  V.  Camors,  115  U.  S.  302,  29  L.  409,  0  S.  Ct.  95.  construing 
clause  of  charterparty  in  accordance  with  principles  of  admiralty 
law,  because  contract  made  with  reference  to  it  and  not  to  a  State 
law;  Coghlan  v.  Railroad  Co.,  142  U.  S.  109,  35  L.  954,  12  S.  Ct.  152, 
holding  contract  made  in  South  Carolina  to  be  performed  in  Eng- 
land Is  governed  by  English  law;  Insurance  Co.  v.  Robison.  54  Fed. 
582.  where  insurance  policy  applied  for  in  Iowa,  issued  in  New 
Jersey,  delivered  in  Iowa,  where  premium  paid  and  policy  to  take 
effect,  held  the  laws  of  Iowa  govern;  Insurance  Co.  v.  Trust  Co.,  72 
Fed.  418,  37  U.  S.  App.  092.  38  L.  R.  A.  55,  insurance  policy,  pro- 
viding Pennsylvania  shall  be  place  of  contract,  is  governed  by  laws 
of  Pennsylvania,  though  insured  resided  elsewhere;  Equitable 
Assur.  Soc.  V.  Nixon.  81  Fed.  799.  48  U.  S.  App.  487,  where  insurance 
policy  applied  for  in  Washington  Territory  in  a  New  Yorls  company 
was  held  governed  by  New  York  law;  Union,  etc.,  Ins.  Co.  v.  Pol- 
lard, 94  Va.  151,  04  Am.  St  Rep.  717,  20  S.  B.  422,  30  L.  R.  A.  272, 
stipulation  in  insurance  policy  fixing  Ohio  as  place  of  making,  fixes 
laws  of  Ohio  as  those  with  reference  to  which  it  was  made. 

Evasion  of  law.— What  cannot  be  done  directly  from  defect  of 
power  cannot  be  done  indirectiy,  p.  50. 

Cited  in  Insurance  Co.  v.  Doyle,  0  Biss.  405,  F.  C.  0,100,  holding 
where  Wisconsin  statute  that  nonresident  corporation  should  not 
remove  causes  to  Federal  court,  held  unconstitutional,  as  statute 
providing  for  revoking  license  of  such  corporation  applying  for  such 
removal  also  unconstitutional;  Ex  parte  Bibb,  44  Ala.  155,  holding 
legislature  not  having  power  to  make  Circuit  Courts  could  not  ratify 
Judgment  of  illegal  Circuit  Court 

The  Supreme  Court  will  not  consider  the  constitutionality  of  a 
State  law  where  not  necessary  for  determination  of  case,  p.  50. 

Cited  in  Bronson  v.  Kinzie,  1  How.  324,  11  L.  148,  dissenting  opin- 
ion, arguing  that  a  State  law  prescribing  procedure  on  sale  of  mort- 
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gaged  premises  under  decree,  never  having  been  adopted  by  Federal 
court,  was  not  before  Supreme  CJourt  for  consideration;  Oook  v.  Gray, 
2  Houst  470,  81  Am.  Dec.  189»  refusing  to  regard  certain  decisions 
as  authority  for  a  doctrine  claimed  to  have  been  enunciated  therein 
upon  constitutionality  of  laws  not  before  court  for  construction. 
Cited,  arguendo,  in  Baker  v.  Biddle,  1  Bald.  406,  F.  O.  764,  to  point 
that  Jurisdiction  of  Federal  courts  is  limited. 

MisceUaneous.— Cited  in  United  States  v.  Murphy,  82  Fed.  899, 
construing  word  "  process  "  in  revised  statutes,  section  602;  Ex  parte 
Crane,  5  Pet.  200,  8  L.  06,  as  precedent  for  considering  Jurisdictional 
questions  first  Miscited  in  McRoberts  v.  Lyon,  79  Mich.  83,  44 
N.  W.  163. 
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Constitational  law.— Congress  possesses  the  uncontrolled  power 
to  legislate  with  respect  to  form  and  effect  of  executions  issued 
upon  Judgments  recovered  in  Federal  courts,  p.  53. 

Cited  and  principle  applied  in  Bank  v.  Thompson,  173  III.  599,  64 
Am.  St  Rep.  140,  50  N.  E.  1090,  holding  congress  had  power  to  adopt 
State  laws  relating  to  process;  United  States  v.  Drennon,  Hemp. 
326,  F.  C.  14,992,  holding  congress  having  power  to  make  laws  lo 
carry  into  execution  Federal  court  Judgments,  government  could 
proceed  under  such  laws  to  satisfy  such  Judgment  in  its  favor,  not- 
withstanding provisions  of  local  probate  law.  Cited,  arguendo,  fn 
Ward  V.  Chamberlin,  29  Fed.  Cas.  175. 

Process.— By  the  process  act  of  1792,  congress  adopted,  for  the 
Federal  courts,  the  processes  and  practice  thereon  which  were 
allowed  by  the  Supreme  Courts  of  the  several  States,  in  1789, 
subject  only  to  changes  by  rule  prescribed  by  Supreme  Court  or 
adopted  by  Circuit  and  District  Courts,  pp.  54,  57,  58,  60. 

Numerous  citing  cases  have  relied  upon  this  decision  in  deciding 
various  questions  of  Federal  practice  and  procedure,  as  follows: 
Beers  v.  Haughton,  9  Pet.  359,  360,  361,  9  L.  157,  158,  holding 
regulations  of  State  law  as  to  bail,  and  exemption  of  party  from 
imprisonment,  could  be  adopted  by  rule  of  Federal  court  under 
process  act  of  1828;  Ross  v.  Duval,  13  Pet  64,  10  L.  60,  where  held, 
if  State  statute  of  limitation  on  Judgment  be  regarded  as  a  process 
act  it  was  adopted  by  process  act  of  1828,  and  was  applicable  to 
Judgment  of  Federal  court  rendered  before  that  time;  United 
States  V.  Knight,  14  Pet  314,  10  L.  472,  holding  process  act  of  1828 
adopting  State  laws  then  in  force  respecting  process,  in  Maine 
extended  to  imprisoned  debtor  the  privilege  of  the  Jail  limits; 
McCracken  v.  Hayward,  2  How.  614,  616,  11  L.  400,  401,  holding 
Federal  court  could,  under  process  act  of  1828,  adopt,  by  rule,  process 
pointed  out  by  State  law,  but  where  such  a  rule  did  not  conform 
thereto,  it  was  void;  Ward  v.  Chamberlain,  2  Black,  440,  17  L.  325, 
holding  that  process  act  of  1828  adopted  State  laws  rendering  de- 


10  Wheat  61-66  Notes  on  U.  S.  Reports.  384 

crees  of  Federal  courts.  In  equity  suits  for  payment  of  money,  liens 
on  real  estate;  Ex  parte  Boyd.  105  U.  S.  651.  26  I^  1202,  holding, 
where  party  recovers  Judgment  In  common-law  cause  In  Federal 
eourt  In  New  York,  he  Is  entitled  to  remedy  provided  by  State  law 
to  execute  his  Judgment,  such  remedy  having  been  secured  to  him 
by  United  States  revised  statutes,  section  916;  Fink  v.  O'Neil,  106 
U.  S.  276.  278.  27  L.  198,  1  S.  Ct.  328,  holding  revised  statutes,  sec- 
tion 916,  adopted  Wisconsin  law  of  exemptions  existing  at  time 
of  its  enaction;  Hudson  v.  Parker,  156  U.  S.  281,  39  L.  425,  15 
S.  Ct  452,  sustaining  authority  of  Supreme  Court  to  make  rules 
for  Federal  courts;  Steam  Co.  v.  Sears,  20  Blatchf.  28,  30,  9  Fed. 
11,  12,  13,  holding  Federal  court  could  adopt  equity  rule  provid- 
ing that  State  law  govern  liens  created  by  attachment;  Steam  Co. 
v.  Jones,  21  Blatchf.  150,  13  Fed.  577,  holding  that  Federal  court 
could  adopt  equity  rule  providing  that  State  law  govern  Hen 
created  by  attachment;  United  States  v.  Sturgis,  14  Fed.  812, 
holding,  under  sections  of  United  States  revised  statutes  governing 
forms  and  modes  of  proceedings  in  common-law  suits  and  rule  of 
court  adopting  State  procedure.  United  States  District  Court  had 
power  to  suspend  lien  of  Judgment  pending  appeal;  United  States 
V.  Arnold,  69  Fed.  991,  34  U.  S.  App.  177,  holding  writ  of  ca.  sa. 
authorized  in  Federal  courts  by  section  14  of  judiciary  act  of 
1789,  and  revised  statutes,  section  716,  and  not  affected  by  Illinois 
statute  of  1893.  limiting  its  use;  Koning  v.  Bayard,  2  Paine,  257, 
F.  C.  7,924,  holding  New  York  law  regulating  liens  of  Judgments,  in 
force  in  1789,  applied  to  Federal  court  there;  United  States  v. 
Conway,  Hemp.  313,  F.  C.  14,849,  holding  State  law  regulating 
sale  of  property  on  execution  was  constitutional  and  properly 
adopted  by  Federal  court;  Springer  v.  Foster,  1  Story,  602,  F.  O. 
13,265,  holding  Massachusetts  Insolvent  law  of  1838  did  not  dis- 
solve an  attachment  issued  from  Federal  court;  Springer  v.  Foster, 
2  Story,  387,  F.  C.  13,266,  holding  Massachusetts  law,  passed 
subsequent  to  Federal  process  acts,  and  not  adopted  by  rule  of 
court,  could  not  operate  to  dissolve  attachment  issued  from  Fed- 
eral court;  United  States  v.  Knight,  3  Sumn.  369,  F.  C.  15,639, 
holding  act  of  1800,  respecting  imprisoned  debtors,  adopted  only 
the  State  laws  then  in  force  on  the  subject;  S.  C,  p.  375,  holding 
process  act  of  1828  adopted  State  laws  relating  to  allowance  of 
Jail  liberties  to  prisoners  under  process  from  Federal  courts; 
Picquet  V.  Swan,  5  Mason,  38^  F.  O.  11,134,  holding  State  law  re- 
lating to  process  which  had  been  for  a  long  time  conformed  to 
by  Federal  court,  though  never  formally  adopted  by  rule,  had  been 
adopted  in  all  respects  as  to  which  It  was  applicable;  Hall  v. 
Perott,  1  Bald.  126,  F.  O.  6,942,  holding  Pennsylvania  law  relating 
to  juries,  passed  In  1805,  not  applicable  to  Federal  courts;  In  re 
Freeman,  2  Curt.  495,  F.  C.  5,083,  holding  act  of  congress  of  1841 
did  not  adopt  prospective  legislation  of  Massachusetts  restricting 
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and  modifying  Imprisonment  for  debt;  Gaines  v.  Travis,  Abb.  Adm. 
429,  F.  0.  51,180,  holding  State  legislation,  subsequent  to  process  acts, 
respecting  Imprisonment  for  debt,  has  no  application  to  admiralty 
courts;  Feldler  v.  Carpenter,  2  Wood.  &  M.  214,  F.  O.  4,759,  where 
Federal  court  In  Massachusetts  conformed  to  practice.  In  respect  to 
pleading,  which  existed  in  State  in  1789;  Dobbin  v.  Alleghany,  7  Fed. 
'Gas.  780,  holding  Circuit  Court  rule  adopting  State  law  as  part 
only  of  final  process,  valid;  Oelrlch  y.  Pittsburgh,  18  Fed.  Cas. 
699,  holding  State  act  exempting  stock  owned  by  municipal  corpo- 
ration from  execution,  passed  after  process  act  of  1828^  not  applica- 
ble to  Federal  courts;  Ex  parte  Hull,  12  Fed.  Cas.  853,  854,  holding 
Federal  bankrupt  act  applicable  to  debts  contracted  prior  to  its 
passage. 

In  the  State  courts  the  following  citations  pertain  to  this  point: 
Beck  y.  Burnett,  22  Ala.  823,  holding  State  redemption  law  inappli- 
cable to  Federal  courts  where  not  adopted  for  them  by  court  rule  or 
congress;  Simpson  v.  Nlles,  1  Ind.  204,  applying  State  process  laws 
as  to  Judgment  liens  as  they  stood  at  date  of  process  act  of  1828,  to 
Federal  court;   Howe  y.   Freeman,   14   Gray,   578,   holding   State 
process  laws,  subsequent  to  process  act,  had  no  application  to 
processes  of  Federal  court;  Kennerly  y.  Sbepley,  15  Mo.  650,  57 
Am.  Dec.  222,  sustaining  validity  of  United  States  marshal's  exe- 
cution sale,  against  objection  that  It  did  not  conform  to  State  law 
regulating  execution  sales,  when  made  in  Missouri   before  1828, 
when  the  court  had  adopted  no  rules;  Woodley  v.  Gilliam,  67  N. 
O.  239,  holding  sale  by  United  States  marshal  under  execution  from 
Federal  court,  according  to  State  practice,  as  it  was  in  1789,  gave 
title  to  vendee,  and  subsequent  sale  by  sheriff  under  State  court 
execution  Issued  after  that  from  Federal  court,  void;  Sellers  v. 
Gorwin,  6  Ohio,  406,  24  Am.  Dec.  306,  holding  State  execution  laws 
adopted  by  rule  of  Federal  court;  Wood  v.  Funk,  7  Ohio,   197, 
holding  discharge  under  Ohio  Insolvent  law,  in  force  when  process 
act  of  1828  adopted,  operated  to  discharge  prisoner  under  process 
from  Federal  court;  Hepburn  v.  Kerr,  9  Humph.  729,  51  Am.  Dec. 
687,  holding  lands  sold  under  process  of  Federal  court  after  1828, 
subject  to  State  redemption  law  of  1820;  Thompson  v.  Avery,  11 
Utah,  233,  39  Pac.  835,  holding  Judgments  of  Federal  courts  in  the 
territory  were  liens  on  real  estate  when  so  by  the  laws  of  the 
territory.     See  note,  24  Am.  Dec.  312,  313,  collecting  cases  and 
discussing  subject;  see  also  Van  Hook  v.  Pendleton,  2  Blatchf.  88, 
F.  C.  16,852,  and  Towne  v.  Smith,  1  Wood.  &  M.  132,  F.  C.  14,115; 
Bains  V.  Schooner,  1  Bald.  563,  564,  F.  C.  756,  citing  the  rule  of 
the  principal  case,  but  not  applying  it 

Distinguished  in  Beers  v.  Haughton,  9  Pet.  368,  372,  9  L.  160, 
162,  dissenting  opinion,  contending  Federal  courts  could  not  adopt 
by  rule  a  State  law  arresting  or  restraining  process;  Yonley  v. 
Lavender,  27  Ark.  262,  holding  litigant,  who  obtained  Judgment  in 
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a  Federal  cc.art  against  an  administrator  In  his  fiduciary  ca- 
pacity, could  not  proceed  directly  against  the  estate,  but  was 
remitted  to  the  State  Probate  Court  for  payment;  Moore  v.  Allen, 
7  J.  J.  Marsh.  657,  holding  act  of  1800,  conforming  to  State  laws 
respecting  imprisoned  debtors,  adopted  future  legislation  of  the 
States  on  the  subject;  Adier  v.  Cole.  12  Wis.  207.  holding  process 
acts  did  not  apply  to  Federal  courts  in  Wisconsin,  whose  power 
to  adopt  rules  was  given  by  act  admitting  Wisconsin  to  the  Union; 
Hardemann  v.  Downer,  39  Ga.  428,  in  argument  upon  question  of 
constitutionality  of  retroactive  exemption  law;  Planters*  Bank  v. 
Sharp,  6  How.  330,  12  L.  459,  in  argument  upon  constitutionality 
of  retroactive  exemption  law;  modified  in  McNutt  v.  Bland,  2 
How.  17,  11  L.  162,  holding  process  acts  did  not  adopt  State  laws 
peculiarly  applicable  to  State  courts  and  officers,  and,  therefore, 
debtor  imprisoned  under  process  from  Federal  courts  could  not 
be  discharged  by  State  judge,  under  such  law;  Boyle  v.  Zacharie, 
iJ  Pet.  659,  8  L.  536,  holding  certain  State  law  as  to  injunction  was 
n  peculiar  municipal  regulation  not  adopted  by  process  acts;  Car- 
roll V.  Watkins,  1  Abb.  (U.  S.)  480.  F.  C.  2,457,  and  United  States 
V.  Humphreys,  3  Hughes,  204,  F.  C.  15.422,  holding  State  law 
requiring  recording  of  Judgments  in  order  for  them  to  become  liens 
on  real  estate,  not  applicable  to  Judgment  of  Federal  court,  being 
a  peculiar  municipal  regulation  requiring  agency  of  State  officer; 
Darst  V.  Duncan,  6  Fed.  Cas.  1195,  and  Duncan  v.  Klinefelter,  5 
Watts,  143,  30  Am.  Dec.  297,  holding  State  court  Judge  had  no 
authority  to  release  debtor  imprisoned  under  process  from  Federal 
court. 

Modified  in  Fordyce  v.  Beecher,  2  Tex.  Civ.  App.  33,  21  S.  W. 
180,  holding  a  State  law,  by  its  terms  peculiarly  applicable  to 
State  courts,  does  not  apply  to  receivers  appointed  by  Federal 
courts. 

Federal  courts.—  The  words  **  principles  and  usages  of  law,"  in 
fourteenth  section  of  the  Judiciary  act,  include  the  local  State  laws, 
and  do  not  restrict  to  common  law,  p.  56. 

Cited  in  Grantland  v.  Memphis,  12  Fed.  288, \o  point  that  revised 
i?tatute8,  section  716,  permit  the  Federal  courts  to  issue  writs  of 
scire  facias,  according  to  usagos  of  State  law;  Adler  v.  Cole,  12 
Wis.  211.  arguing  that  attachment  could  be  Issued  from  Federal 
court,  in  common-law  action,  according  to  State  laws. 

Denied  in  Ex  parte  Crane,  5  Pet  210,  8  L.  100,  dissenting 
opinion,  majority  holding,  power  to  issue  mandamus  granted  to 
Supreme  Court  thereby. 

Delegation  of  powers.—-  Power  conferred  on  United  States  courts 
to  mould  and  alter  processes  and  modes  of  proceeding,  was  not 
invalid  as  a  delegation  of  legislative  power,  p.  61. 

Cited  in  White  v*  Toledo,  etc.,  R.  R.  Co.,  79  Fed.  135,  51  U.  S. 
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App.  58,  upholding  grant  to  Supreme  Court  of  power  to  prescribe 
forms  and  modes  of  obtaining  evidence;  Ex  parte  Hill.  38  Ala.  451, 
holding  Confederate  congress  could  delegate  to  Its  officers  exclusive 
authority  to  decide  upon  ellgibiUty  for  military  service;  Coleman 
▼.  Newby,  7  Kan.  88,  dissenting  opinion,  arguing  that  legislature 
could  not  delegate  to  State  Supreme  Court  authority  to  adopt  rule 
prescribing  method  of  appeal;  Moore  v.  Allen,  7  J.  J.  Marsh.  655, 
dissenting  opinion,  to  effect  that  adoption  by  act  of  congress  of 
1800,  of  prospective  State  legislation  on  subject  of  prison  bounds, 
not  a  delegation  of  legislative  power;  In  re  Griner,  16  Wis.  487, 
holding  act  of  Congress  giving  president  power  to  make  rules  and 
regulations  for  calling  out  militia  not  a  delegation  of  legislative 
power;  Ward  v.  Chamberlin,  29  Fed.  Cas.  178,  sustaining  grant 
to  Supreme  Oburt  by  act  of  congress  of  authority  to  regulate  process 
of  Federal  courts. 

Statutory  construction.— Long,  practical  construction  of  a 
statute  should  be  given  great  weight  by  a  court  construing  it, 
p.  63. 

This  rule  affirmed  and  relied  upon  by  the  following  citing  cases: 
Talcott  V.  Pine  Grove,  1  Fllpp.  156,  F.  C.  13,735,  construing  statute 
authorising  bond  issue  in  accordance  with  practical  legislative  and 
departmental  action  thereon;  People  v.  Thompson,  155  111.  485,  40 
N.  E.  317,  holding  constitutional  an  apportionment  of  senatorial 
districts  by  legislature  under  this  rule;  Clark  v.  Mowyer,  5  Mich. 
468,  construing  provision  of  tax  laws  in  accordance  with  practical 
<H>nstruction  long  given  it  by  auditors-general;  MePherson  v.  Secre- 
tary of  State,  02  Mich.  383.  31  Am.  St.  Rep.  591,  52  N.  W.  471, 
16  L.  R.  A.  478,  sustaining  law  for  electing  presidential  electors  by 
districts,  because  contemporaneous  construction  of  Federal  Consti- 
tution permitted  such  a  law;  Bridges  v.  Shalleross.  6  W.  Va.  576, 
upholding  validity  of  an  act  of  legislature  on  ground  of  contem- 
poraneous   practical  construction  of  State  Constitution  permitting 
such  legislation;  Railway  Co.  v.  Miller,   19  W.  Va.  421,   holding 
«x>urt   should    regard    contemporaneous    practical    construction    of 
Constitution  In  deciding  upon  constitutionality  of  law  exempting 
a  corporation  from  taxation  under  conditions;  Railway  Co.  v.  Mills. 
85  Mich.  647,  48  N.  W.  1009,  holding  constitutional  a  statute  giving 
authority  to  municipalities  to  permit  construction  of  street  rail- 
ways. 

Local  law.— Provision  of  judiciary  act,  adopting  local  law  as 
rule  of  decision,  does  not  apply  to  the  local  law  of  procedure, 
pp.   54,   64. 

Cited  to  this  point  in  United  States  v.  Eckford,  6  Wall.  490,  18 
L.  922,  holding  New  York  statute  as  to  set-off  does  not  apply  to 
a  suit  brought  by  the  government  in  a  Federal  court;  Beck  v. 
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BuiTiett,  22  Ala.  825,  holding  State  redemption  law  not  binding  on 
Federal  courts;  Thompson  v.  Phillips,  1  Bald.  275,  P.  O.  13,974, 
holding  a  State  law  limiting  lien  of  judgment  to  be  a  rule  of 
property,  and  adopted  for  the  Federal  courts;  In  re  Metzger,  17 
Fed.  Cas.  236,  holding  New  York  statute  regulating  procedure  in 
extradition  cases   not  applicable  to  Federal  courts. 

Execution.— Proceedings  on  execution  are  proceedings  in  the 
suit,  and  Jurisdiction  of  a  court  over  a  cause  does  not  terminate 
with  the  Judgment,  but  continues  until  its  satisfaction,  p.  64. 

Cited,  and  doctrine  applied,  in  Riggs  v.  Johnson  Go.,  6  WalL  194, 
18  L.  776,  holding  Federal  court  might  mandamus  a  county  to 
levy  taxes  to  satisfy  Federal  Judgment;  Darst  v.  Duncan,  6  Fed. 
Gas.  1198,  holding  proceedings  in  suit  ended  upon  execution  of 
final  process,  and  State  court  had  no  authority  thereafter  to 
release  prisoner  under  State  Insolvent  law;  United  States  v. 
Drennen,  Hemp.  325,  F.  G.  14,992»  holding  that  the  United  States 
having  the  right  to  sue  estates  of  decedents  in  Federal  courts,  the 
court  could  precede  to  execute  a  Judgment  in  its  favor  in  spite 
of  restrictions  of  State  probate  law;  Ex  parte  Holman,  28  Iowa, 
104,  106*  4  Am.  Rep.  168,  169,  holding  Federal  court  could  issue 
mandamus  to  compel  tax  levy  to  satisfy  its  Judgment  against 
a  county,  and  State  court  could  not  interfere;  Friedman  v.  Israel, 
26  Fed.  805,  holding  that  when  case  was  rightfully  removed  from 
State  to  Federal  court,  latter  had  authority  to  order  marshal  to 
take  property  attached  by  former  court,  from  sheriff;  United  States 
V.  Lesnet,  60  Pac.  822  (N.  Mex.),  holding  a  Judgment  on  an  inter- 
vention to  save  a  homestead  from  execution  sale,  merely  supple- 
mental to  the  action  out  of  which  the  execution  grew. 

The  Supreme  Court  does  not  consider  the  constitutionality  of  a 
law  where  not  necessary  for  the  determination  of  the  case,  pp. 
53,  65. 

Cited  In  Bronson  v.  Kinzie,  1  How.  324,  11  L.  148,  dissenting 
opinion,  arguing  that  a  State  law  prescribing  procedure  on  sale  of 
mortgaged  premises  under  decree,  never  having  been  adopted  by 
Federal  court,  was  not  before  Supreme  Court  for  construction; 
McCracken  v.  Hayward,  2  How.  617,  11  D.  401,  concurring  opinion, 
arg^ng  constitutionality  of  State  law  regulating  procedure  on 
sales  under  execution,  never  adopted  by  Federal  court,  was  not  a 
question  for  the  decision  of  the  Supreme  Court;  Thome  v.  San 
Francisco,  4  Gal.  156,  dissenting  opinion;  and  Cook  v.  Gray,  2  Houst 
471,  81  Am.  Dec.  189,  refusing  to  regard  certain  decisions  of  Federal 
Supreme  Court  as  authority  upon  question  of  constitutionality  of  a 
law,  not  necessary  for  decision. 
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10  Wheat.  6d,  note,  6  L.  268,  BANK  OF  UNITED  STATES  v. 
JANUARY. 

Process.— Congress,  by  process  acts  of  1789  and  1792,  adopted 
the  writ  of  ca.  sa.  in  all  States  in  which  it  was  in  use  as  a  State 
process  at  the  time  contemplated  by  those  acts,  p.  66,  note. 

Cited  in  Moore  y.  Alien,  3  J.  J.  Marsh.  617,  holding  ca.  sa. 
could  issue  from  United  States  courts  in  Kentucky  after  its  abo- 
lition in  Kentucky  by  act  passed  in  1821. 

10  Wheat  66-133,  6  L.  268,  THE  ANTELOPE. 

Admiralty.—  Right  of  search  is  a  belligerent  right,  not  exercisable 
in  time  of  peace,  except  under  treaty  or  against  professed  pirates, 

p.   llSw 

Slave  trade  is  contrary  to  the  law  of  nature,  p.  120. 

Cited  in  Osbom  y.  Nicholson,  1  Dill,  224,  F.  C.  10,595,  reyersed 
in  13  Wall,  657,  20  L.  694,  in  argument,  that  no  recoyery  can  be 
bad  on  promissory  note  giyen  in  Arkansas,  before  secession,  for 
price  of  slaye;  McElyain  y.  Mudd,  44  Ala.  73,  dissenting  opinion, 
in  argument  against  recoyery  on  promissory  note  giyen  in  1864,  for 
price  of  slayes,  and  in  fayor  of  yalidity  of  ordinance  of  constitu- 
tional  conyention  making  slaye  contracts  yoid;  Commonwealth  y. 
Ames,  18  Pick.  211,  where  court  refused  to  return  to  her  owner 
slaye  yoluntarily  brought  into  Massachusetts;  Jackson  y.  Phillips, 
14  Allen,  564,  in  discussion  sustaining  bequests  for  benefit  of 
fugltiye  slayes,  and  applying  same  to  benefit  of  freedmen  after 
abolition  of  slayery.  See  also  Sims'  Case,  7  Cush.  314,  315,  note 
to  decision. 

International  law.— General  usage  is  one  of  the  tests  of  inter- 
national law,  p.  121. . 

International  law.—  The  slaye  trade,  not  being  contrary  to  inter- 
national law,  goyemments  abolishing  it  are  neyertheless  bound  to 
recognize  its  existence,  and  the  rights  growing  out  of  it,  of  citizens 
of  countries  where  it  is  not  prohibited,  pp.  121,  122,  123. 

Cited  in  Osbom  y.  Nicholson,  13  Wall.  657,  661,  20  L.  694,  605, 
holding  recoyery  could  be  had  upon  promissory  note  giyen  in 
Arkansas  for  purchase  of  slave  before  secession;  Dole  y.  Insurance 
Co.,  2  Cliff.  419,  421,  F.  C.  3,966,  applying  principle  by  analogy,  in 
holding  that  destruction  of  American  vessel  by  Confederate  cruiser 
was  not  an  act  of  piracy,  under  international  law;  Neal  v.  Farmer, 
9  Ga.  669,  holding  fact  of  Great  Britain  having  consented  to  legality 
of  slave  trade,  did  not  make  African  slavery  an  English  institu- 
tion to  which  rules  of  common  law  were  applicable;  Common- 
wealth y.  Ayes,  18  Pick.  211,  to  effect  that  Massachusetts  courts 
should  respect  rights  of  citizens  of  other  States, .  growing  out  of 
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the  legal  existence  of  slavery  therein,  so  far  as  they  could  be 
respected  under  Massachusetts  law;  Sims'  Case,  7  Cush.  314,  315, 
note,  to  point  that  courts  of  State  where  slavery  is  not  recognized, 
should  recognize  its  legal  existence  in  other  States  and  respect  the 
rights  growing  out  of  the  institution  in  such  States;  King  v, 
Sarria,  69  N.  Y.  32,  25  Am.  Rep.  133,  where,  in  suit  in  New  York 
against  special  partner  in  limited  partnership  in  Cuba,  the  con- 
tract of  partnership  was  construed  according  to  Spanish  law. 

Denied  in  Osborn  v.  Nicholson,  1  Dill.  224,  F.  C.  10,595;  over- 
ruled, 13  Wall.  657,  20  L.  694;  McBlvain  v.  Mudd,  44  Ala.  73, 
dissenting  opinion,  in  argument  against  recovery  on  promissory 
note,  given  in  1864,  for  purchase  price  of  slaves. 

Oonfllct  of  laws.—  The  courts  of  one  country  cannot  execute  the 
penal  laws  of  another,  p.  123. 

The  following  citing  cases  affirm  and  apply  this  principle:  Wis- 
consin V.  Insurance  Co.,  127  U.  S.  290,  32  L.  243,  8  S.  Ct  1374^ 
denying  Federal  Supreme  Court's  Jurisdiction  of  suit  brought  by 
State  on  its  domestic  Judgment  for  a  State  penalty  against  citizen 
of  another  State;  In  re  Ladd,  74  Fed.  40,  holding  penal  law  of 
Nebraska,  prohibiting  sale  of  liquors,  did  not  extend  to,  and  was 
not  enforceable  in  military  reservation  which  had  been  ceded  to 
the  United  States;  Indiana  v.  Oil  Co.,  85  Fed.  873,  denying  Jurisdic- 
tion of  Federal  court  because  suit  brought  to  enforce  penal  statute 
of  Indiana;  State  v.  Kirkpatrick,  32  Ark.  120,  holding  State  court 
had  no  Jurisdiction  to  punish,  for  perjury,  one  who  had  made 
false  oath  in  violation  of  act  of  congress;  Succession  of  Hernandez, 
46  La.  Ann.  991,  15  So.  469,  24  L.  R.  A.  842,  holding  Uw  prohibiting 
marriage  of  persons  divorced  for  adultery,  penal,  and  has  no  extra- 
territorial effect;  State  v.  Underwood,  49  Me.  189,  dissenting  opin- 
ion, arguing  court  had  no  Jurisdiction  to  convict  prisoner  of  larceny 
committed  in  New  Brunswick,  because  portion  of  the  goods  brought 
to  Maine;  Voorhles  v.  Frisbie,  25  Mich.  479,  12  Am.  Rep.  293, 
denying  Jurisdiction  of  State  court  of  suit  by  assignee  to  set  aside 
fraudulent  conveyance  under  Federal  bankrupt  act,  because  the 
law  was  in  the  nature  of  a  penal  enactment;  State  v.  Barnett,  83 
N.  O.  616,  denying  Jurisdiction  of  court  to  punish  crime  of  bigamy 
committed  in  Tennessee;  State  v.  Hall,  114  N.  C.  911,  41  Am.  St. 
Rep.  822,  19  S.  B.  602,  28  L.  R.  A.  59,  denying  Jurisdiction  of  North 
Carolina  courts  of  murder  committed  by  persons  in  North  Caro- 
lina shooting  across  State  line  and  killing  man  in  Tennessee.  See 
note,  76  Am.  Dec.  673,  collecting  authorities;  note,  Attrlll  v.  Hun- 
tington, 14  Am.  St  Rep.  351,  discussing  question  and  collecting 
authorities. 

Distinguished  in  Flash  v.  Connecticut,  309  U.  S.  377,  27  L.  969, 
3  S.  Ct.  266,  holding  individual  liability  of  stockholders  under  a 
New  York  law  not  a  penalty,  and  enforceable  In  another  State; 
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Texas,  etc.,  Ry.  Co.  v.  Cox,  145  U.  S.  604,  36  L.  833,  12  S.  Ct. 
908,  where  Federal  court,  sitting  in  Texas,  entertained  jurisdiction 
of  suit  for  damages  for  injury  inflicted  in  Louisiana  under  Louisi- 
ana law;  to  the  same  effect  also  is  Law  v.  Western  Ry.  of  Ala.,  91 
Fed.  819;  Huntington  v.  Attrlll,  146  U.  S.  666,  36  L.  1127,  13  S.  Ct. 
227,  holding  New  York  statute  making  oflBcers  of  a  corporatiott 
who  sign  and  record  false  certificate  of  ike  amount  of  its  capital 
stock,  liable  for  its  debts,  not  penal;  Railroad  Co.  v.  Babcock,  154 
XT.  S.  198,  38  L.  961,  14  S.  Ct.  981.  holding  adminlsti-ator  could 
recover  damages  in  Minnesota  for  death  of  his  deceased  in  Mon- 
tana, and  Montana  laws  would  govern;  Tinker  v.  Van  Dyke,  1 
Flipp.  528,  F.  C.  14,058,  holding  certain  clauses  of  bankrupt  act 
not  penal;  Attrlll  v.  Huntington,  70  Md.  200,  14  Am.  St.  Rep.  350, 
16  Atl.  654,   dissenting  opinion,   arguing  that   New   York   statute 
making  officers  of  a  corporation,  who  sign  and  record  false  certifi- 
cate of  amount  of  its  capital  stock,  liable  for  its  debts,  not  penal 
within    meaning  of   the   rule;    Nelson  v.  C.  &  O.  Ry.  Co.,  88  Va. 
974,  14  S.  E.  838,  15  L.  R.  A.  586,  holding  damages  recoverable  in 
Virginia  for  killing  deceased  in  West  Virginia,  according  to  West 
.    Virginia  law.    See  also  Railroad  Co.  v.  Mase,  63  Fed.  116,  27  U.  S. 
App.  238,  Railroad  v.  Ihlenberg,  75  Fed.  879,  43  U.  S.  App.  726,  34 
L.  R.  A.  398,  and  Myers  v.  Railroad,  69  Minn.  478,  65  Am.  St.  Rep. 
581,  72  N.  W.  695,  citing  case,  but  neglecting  to  note  distinction,  hold- 
ing recovery  could  be  had  in  one  State  for  injuries  inflicted  in 
another,  and  laws  of  latter  would  govern. 

Admiralty.— Burden  of  proof  is  on  claimant  to  slaves  on  board 
captured  vessel,  to  show  title  in  himself,  p.  125. 

Cited  in  Gedney  v.  L'Amiatad,  10  Fed.  Cas.  148,  151,  where 
negroes  found  on  vessel  seized  off  coast  of  Ix)ng  Islpnd,  held,  en- 
titled to  be  sent  back  to  Africa,  the  Spanish  claimant  having 
failed  to  prove  title  to  them. 

Distinguished  In  De  Lacy  v.  Antolne,  7  I^eigh,  449,  dissenting 
opinion,  arguing  against  release  on  habeas  corpus  of  negroes 
claimed  as  slaves  by  Portuguese  consul,  who  could  show  no  evi- 
dence upon  which  he  based  his  claim. 

Admiralty.— The  question  of  piize,  or  no  prize,  belongs  to  the 
courts  of  the  captor,  p.  125. 

Fractlce.—  Supreme  Court  being  equally  divided  in  opinion,  the 
decree  of  the  lower  court  was  afiJrmed,  p.  127. 

Cited  to  this  point  In  Bridge  Co.  v.  Stewart,  3  How.  424,  11  L. 
663,  holding  affirmance  of  decree  on  former  appeal,  by  divided  court, 
precluded  examination  on  subsequent  appeal  into  question  of  Juris- 
diction on  such  former  occasion;  Durant  v.  Essex  Co.,  7  Wall.  112, 
19  L.  157,  holding  conclusive  and  binding  upon  the  parties  an 
affirmance  by  divided  court,  of  decree  of  lower  court;  Ayres  v. 
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Bensley,  32  Cal.  633.  holding  equal  division  of  State  Supreme 
Oourt  upon  motion  for  rehearing  was  denial  of  motion;  Kolb  y. 
Swann,  68  Md.  521,  13  Atl.  380,  holding  Judgment  of  affirmance  by 
equally  divided  court  as  final  and  conclusive  as  if  court  were 
unanimous;  Goddard  v.  Coffin,  2  Ware,  385,  F.  C.  5,490,  to 
effect  that  where  Circuit  Court  divided  in  opinion  on  motion  for 
judgment,  no  affirmative  order  can  be  made. 

Miscellaneous.— Cited  in  The  Antelope,  12  Wheat  546,  6  L.  723. 
another  decision  in  same  cause;  The  Schooner  Tilton,  5  Mason,  471, 
F.  G.  14,054,  as  an  instance  of  court  Inquiring  into  title  to  captured 
property;  Harrison  v.  Vose,  9  How.  382,  13  L.  183,  as  instance  of 
consuls  acting  in  behalf  of  their  countrymen. 

10  Wheat.  133-146,  6  L.  284,  THE  PLATTSBURQ. 

Slave  trade.—  It  is  sufficient  to  incur  forfeiture  of  vessel  under 
slave  trade  acts  if  any  preparations  for  the  illegal  voyage  are 
made,  p.  141. 

Cited  and  rule  applied  in  United  States  v.  Gooding,  12  Wheat  473, 
6  L.  697,  holding  it  not  to  be  necessary  for  conviction  that  vessel 
should  be  completely  equipped  in  an  American  port,  provided  guilty 
intent  accompanied  the  act;  The  Slavers,  2  Wall.  380,  17  L.  910, 
holding  fact  that  cargo  and  equipment  might  have  been  Intended 
for  legal  object  not  available  for  defense  where  there  was  evidence 
of  guilty  intent;  The  Wanderer,  1  Sprague,  519,  F.  O.  17,139,  where 
held  that  circumstance  that  fitment  was  incomplete  and  no  part  of 
It  exclusively  adapted  to  slave  trade  would  not  prevent  forfeiture 
where  guilty  intent  present;  Charge  to  Grand  Jury,  30  Fed.  Gas. 
1027,  to  effect  that  forfeiture  attaches  as  soon  as  any  preparation 
begun  with  intent  to  use  vessel  in  slave  trade. 

Maritime  law.—  Omission  to  register  American  vessel  anew  upon 
sale,  worlds  forfeiture  of  her  character  as  an  American  vessel,  p.  136. 

Miscellaneous.—  Cited  in  The  Schooner  Tilton,  5  Mason,  471,  F.  0. 
14,054,  as  an  instance  of  a  case  where  court  inquired  into  true  title 
to  vessel. 

10  Wheat  146-152,  6  L.  287,  THOMAS  v.  HARVEY'S  HEIRS. 

Equity.—  A  court  of  equity  will  adopt,  by  analogy,  the  period  pre- 
scribed by  the  statute  of  limitations  for  taking  an  appeal,  in  pre- 
scribing time  within  which  bill  of  review  may  be  filed,  p.  151. 

Cited  and  principle  applied  in  Elmendorf  v.  Taylor,  10  Wheat  168, 
6  L.  294,  holding  lapse  of  twenty  years  barred  title  based  upon 
elder  grant  and  entry;  Taylor  v.  Benham,  5  How.  263,  12  L.  145, 
where  court  refused  to  go  behind  executor's  final  account  after  lapse 
of  twenty  years  and  death  of  parties;  Boon  v.  Chiles,  10  Pet.  221, 
9  L.  404,  holding  complainant's  equitable  right  to  have  conveyance 
of  legal  title  barred  as  to  several  defendants  by  lapse  of  time;  Rlcker 
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V.  Powell,  100  U.  S.  109,  25  L.  529,  afflrmlng  decree  refusing  leave 
to  file  bill  of  review  based  on  errors  of  law,  because  petition  filed  too 
late;  Clark  v.  Klllian,  103  U.  S.  709.  26  L.  608,  holding  bill  of  review 
filed  before  time  for  appeal  passed  was  filed  in  time;  Trust  Co.  v. 
Works,  135  U.  S.  227,  34  L.  105,  10  S.  Ct.  742,  affirming  order  striking 
bills  of  review  from  the  files  because  not  filed  until  after  expiration 
of  time  within  which  to  appeal;  Taylor  v.  Insurance  Co.,  3  McCrary, 
486,  17  Fed.  567.  where  bill  of  review  dismissed  because  not  filed 
until  after  time  within  which  writ  of  error  could  have  been  brought; 
Massie  v.  Graham,  3  McLean,  52,  F.  C.  9,263,  where  leave  to  file 
bill  denied  on  ground  that  due  diligence  in  discovery  of  new  matter 
not  shown,  and  more  than  thirty  years  had  elapsed  since  decree; 
Baker  y.  Biddle.  1  Bald.  419,  F.  C.  764,  holding  bill  for  an  account 
barred  by  former  account  and  running  of  period  more  than  equal 
to  statute  of  limitations;  Dunlevy  v.  Dunlevy,  38  Fed.  462,  dismiss- 
ing bill  of  review  based  upon  errors  on  face  of  the  record  because 
not  filed  until  six  years  after  decree  entered;  McDonald  v.  Whitney. 
39  Fed.  467,  and  Reed  v.  Stanley,  89  Fed.  433,  437,  dismissing  bill 
of  review  based  upon  errors  on  face  of  record  because  petition  not 
filed  within  time  limited  for  appeal  on  writ  of  error;  Rector  v. 
Fitzgerald,  59  Fed.  813,  19  U.  S.  App.  423,  holding  bill  of  review 
could  not  be  allowed  after  expiration  of  time  limited  for  taking  ap- 
peal; Allen  Y.  Currey,  41  Cal.  321,  dismissing  complaint  in  nature 
of  bill  of  review  for  new  trial,  on  ground  of  newly-discovered  evi- 
dence, because  not  filed  within  time  limited  for  appeal;  FiUyau  v. 
Laverty,  3  Fla.  108,  where  statute  limiting  time  within  which  to 
present  demands  against  decedent's  estate,  applied  by  analogy  to 
creditor  of  partnership  to  which  deceased  belonged,  filing  bill  In 
equity  to  recover  partnership  debt  from  deceased's  estate;  Guerry 
V.  Durham,  11  Ga.  17,  holding  bill  of  review  could  be  filed  within 
twenty  years,  but  not  after,  adopting  the  English  practice;  Coombs 
V.  Jordan,  3  Bland  Ch.  327,  22  Am.  Dec.  274,  holding  statute  limiting 
time  within  which  execution  could  issue  on  a  judgment  at  law,  would 
be  applied    by  analogy  to  decrees  in  equity;    York's  Appeal,  110 
Pa.  St.  82,  2  Atl.  69,  where  creditor  of  estate  presented  claim  in 
Orphan's  Court,  It  was  held  to  be  barred  by  statute  of  limitations 
because  it  would  have  been  so  barred  in  law  court;  Fen  wick  v. 
Macey»  1  Dana  (Ky.),  292,  holding  statute  of  limitations  applies  to 
bar  equity  of  redemption  of  slaves  which  had  been  in  adverse 
possession  of  original  mortgagee  more  than  five  years;  Mqrgan  v. 
Railroad  Co.,  39  W.  Va.  28,  19  S.  B.  592,  applying  ten  days*  limita- 
tion within  which  to  appeal,  by  analogy  to  application  for  writ  of 
certiorari;  Poole  v.  Nixon,  19  Fed.  Cas.  1000,  where  possibility  of 
loss  of  opportunity  to  file  bill  of  review  by  expiration  of  time  given 
as  reason  for  allowing  amendment  of  record  pending  appeal;  United 
States  V.  Rico,  27  Fed.  Cas.  809,  holding  District  Court  had  no 
jurisdiction  to  entertain  bill  of  review  where  United  States  were 
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^ilty  of  lacues.  See,  also,  note  to  Wetzell  v.  Bussard,  11  Wheat. 
318,  6  L.  485,  discussing  statute  of  limitations;  note,  12  Am.  Dee. 
372,  collecting  cases  and  discussing  application  of  statute  to 
analogous  cases  in  equity;  20  Am.  Dec.  163,  note,  collecting  cases  on 
application  of  statute,  limiting  time  within  which  to  bring  writ  of 
error  to  bills  of  review. 

Modified  in  Bnsminger  v.  Powers,  108  U.  S.  302,  27  L.  736,  2  S. 
Ct.  651,  holding  bill  of  review  filed  in  time,  though  not  within  two 
years  after  final  decree,  because  while  an  appeal  was  pending  in 
Supreme  Court  the  control  of  Circuit  Court  over  the  decree  was 
suspended;  United  States  v.  Samperyac,  Hemp.  131,  F.  C.  16,216a, 
holding  the  rule  not  to  be  applicable  where  bill  of  review  based  on 
newly-discovered  evidence.  Distinguished  in  Perkins  v.  Cartmell,  4 
Harr,  274,  275,  42  Am.  Dec.  755,  756,  where  held  since  legacies  were 
not  within  statute  of  limitations  respecting  actions  and  entries  con- 
cerning lands,  the  exceptions  thereto  were  not  applicable  in  equity 
to  demand  for  payment  of  legacy,  but  the  same  was  barred  for 
Rtaleness.  Modified  in  Jenkins  v.  Prewitt,  5  Blackf.  (Ind.)  9,  holding 
when  bill  of  review  based  on  newly-discovered  evidence,  time  runs 
from  date  of  discovery;  Boyd  v.  Vanderkemp,  1  Barb.  Ch.  288,  deny- 
ing application  for  leave  to  answer  decree  which  had  been  taken 
as  confessed  nine  years  before,  and  upon  which  decree  had  been 
entered  five  years  before.  See  also  Hyde  v.  Lamberson,  1  Idaho,  542, 
holding  advantage  could  not  be  taken,  on  demurrer,  of  failure  to 
file  bill  of  review  in  time. 

Bill  of  review.—  Leave  to  file  bill  of  review  on  ground  of  newly- 
discovered  evidence  rests  in  the  sound  discretion  of  the  court,  p.  151. 

Cited  to  this  point  in  Dexter  v.  Arnold,  5  Mason,  314,  F.  C.  13,250, 
discussing  circumstances  under  which  leave  should  be  given  by  the 
court,  but  dismissing  bill  on  the  merits;  Massie  v.  Graham,  3  Mc- 
Lean, 52,  F.  C.  9,263,  where  court,  in  exercise  of  its  discretion, 
denied  leave  to  file  bill;  Elliott  v.  Balcom,  11  Gray,  300,  where  held 
since  leave  to  file  bill  of  review  not  founded  on  errors  in  the  record 
lies  In  the  discretion  of  the  court,  findings  of  court  on  petition  to 
file  same  are  not  conclusive,  nor  evidence  of  the  facts  set  out  in 
the  bill;  Maddox  v.  Apperson,  14  Lea,  617,  where  court  dismissed 
bill  in  exercise  of  its  sound  discretion.  See  also  note,  20  Am.  Dec. 
170,  172. 

Appeal  and  error.— Matters  which  rest  in  the  discretion  of  the 
lower  court  are  not  subject  to  review  by  the  Supreme  Court,  p.  151. 

Cited  in  Steines  v.  Franklin  Co.,  14  Wall.  22,  20  L.  818,  where 
court  refused  to  review  action  of  Supreme  Court  of  Missouri  in 
denying  motion  for  rehearing;  Richer  v.  Powell,  100  U.  S.  107,  25 
L.  528,  afllrming  decree  refusing  leave  to  file  bill  of  review  based  on 
newly-discovered  evidence,  because  it  rested  in  the  sound  discretion 
of  the  court 


896  Blmendorf  v.  Taylor.  10  Wheat  152-.181 

Squlty  pleading.—  Nonjoinder  of  parties  complainant  In  a  bill  in 
egnity  not  ground  for  review  where  defendant  not  injuriously  af- 
fected thereby,  p.  152. 

Cited  in  Bryan  v.  Stevens,  4  Fed.  Cas.  511,  holding  trustees  of  a 
license  to  use  patent  within  certain  territory  need  not  join  their 
cestuis  que  trust  in  suit  to  enjoin  infringement 

Miscellaneous.— Cited  in  Irwin  v.  Meyrose,  2  McCrary,  249,  7 
Fed.  536,  where  court  sustained  demurrer  to  bill  of  review  which 
alleged  no  new  matter;  Dexter  v.  Arnold,  5  Mason,  314,  F.  C.  3,856, 
containing  discussion  of  considerations  which  should  influence  the 
court  in  exercise  of  its  discretion;  Perkins  v.  Rogers,  35  Ind.  141,  9 
Am.  Rep.  652,  to  point  that  advantage  could  be  taken  of  bar  of 
statute  of  limitations  by  demurrer. 

10  Wheat  152-181,  6  L.  289,  ELMENDORF  v.  TAYLOR. 

Btatates.— The  United  States  courts  adopt  construction  of  State 
laws  by  State  courts,  p.  159. 

The  citations  collect  a  large  number  of  authorities  afllrming  and 
applying  this  rule:  Green  y.  Neal,  6  Pet  297,  8  L.  405,  where  Su- 
preme Court  conformed  to  the  more  recent  decision  of  Tennessee 
court  of  a  State  statute;  Luther  v.  Borden,  7  How.  58,  12  L.  606, 
following  State  courts  in  holding  question  of  what  was  legal  gov- 
ernment in  Rhode  Island  in  1842,  to  be  a  political  one;  Gelpcke  v. 
Dubuque,  1  Wall.  210,  17  L.  527,  dissenting  opinion,  arguing  that 
latest  decision  of  State  court  as  to  constitutionality  of  State  law 
was  binding  on  Federal  courts;  Fairfield  v.  Gallatin  Co.,  100  U.  S. 
62,  25  L.  546,  overruling  former  decision  construing  section  of  State 
Congtitntion,  and  deciding  case  according  to  construction  by  State 
Supreme  Court;  Mc Arthur  v.  Scott  113  U.  S.  391,  28  L.  1031,  5  S. 
Ct  667,  recognizing  as  authority  Ohio  cases  construing  State  law 
relating  to  proceedings  to  set  aside  probate  of  wills;  Merrill  v.  Port- 
land, 4  Cliff.  144,  F.  C.  9,470,  where  State  construction  of  State 
statute  relating  to  recovery  from  town  for  injuries  from  defective 
highway  held  obligatory  on  Federal  court;  Wick  v.  Schooner  Strong, 
6  McLean,  593,  Newb.  192,  F.  C.  17,607,  holding  court  bound  by 
decision  of  State  Supreme  Court  construing  Ohio  statute  as  not 
creating  lien  on  domestic  vessel  in  favor  of  materialmen;  Thompson 
T.  Phillips,  1  Bald.  284,  F.  C.  13,974,  accepting  construction  of  State 
act  by  State  Supreme  Court;  Goodrich  v.  Chicago,  4  Biss.  20,  F.  C. 
5,542,  holding  decisions  of  State  Supreme  Court  construing  city 
charter,  bound  Federal  court;  Boyle  v.  Arledge,  Hemp.  623,  F.  C. 
1,758,  adopting  construction  by  State  Supreme  Court  of  State  statute 
repealing  exception  in  statute  of  limitations  in  favor  of  nonresidents; 
Barker  v.  Jackson,  1  Paine,  564,  F.  C.  989,  following  decision  of 
State  court  construing  State  statute  as  a  statute  of  limitations,  and 
holding  same  not  repugnant  to  State  Constitution;  Griffing  v.  Gibb, 
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McAll.  222,  F.  O.  5,819,  holding  conrt  bound  by  decisions  of  State 
Supreme  Ck)urt,  construing  State  laws;  Mitchell  y.  Llpplncott,  2 
Woods,  472,  F.  O.  9,665,  following  latest  decisions  of  State  court, 
construing  "  married  woman's  law "  of  Alabama;  In  re  Wyllie,  2 
Hughes,  459,  F.  C.  18,112,  where  court  followed  local  construction  in 
construing  State  exemption  laws;  Water- Works  Co.  v.  Brewing  Co., 
86  Fed.  834,  following  decisions  of  State  Supreme  Court,  rather 
than  one  decision  of  Federal  Supreme  Court,  construing  State  laws, 
holding  city  council  could  grant  priyilege  of  laying  water-pipes  to 
river;  Bate  v.  Gillett,  20  Fed.  193,  following  construction  placed  on 
Canadian  patent  law  by  Canadian  court;  Railroad  Co.  y.  Houston, 
44  Fed.  450,  holding  where  case  removed  to  Federal  court  after 
State  Supreme  Court  had  passed  upon  a  demurrer,  the  decision  of 
such  court  thereon  bound  the  Federal  court;  Perry  Co.  v.  Brown, 
2  Wood.  &  M.  455,  F.  C.  lir,015,  following  decisions  of  State  courts 
as  to  effect  of  proceedings  in  State  courts  under  State  insolvent 
law;  Prentice  v.  Zane,  19  F.  C.  1,272,  where  decision  of  Pennsylvania 
courts,  construing  Pennsylvania  statute,  making  certain  instruments 
negotiable,  is  recognized  as  authority;  Udell  v.  The  Ohio,  24  F.  C. 
498,  recognizing  authority  of  State  court  decisions,  construing  State 
statutes  relating  to  materialmen's  liens  on  domestic  vessels. 

State  court  citing  cases  have  made  the  following  applications  of 
the  rule:  Bloodgood  v.  Grasey,  31  Ala.  589,  following  Maryland 
decisions  in  construing  Maryland  statute,  relating  to  deeds  of  manu- 
mission; Broadnax  v.  Bradford,  50  Ala.  275,  following  construction 
by  Federal  court  of  United  States  bankrupt  act  of  1867;  Johnson  v. 
State,  91  Ala.  73,  9  So.  72,  following  Tennessee  decisions  construing 
powers  granted  by  charter  to  railroad  company,  where  Alabama 
charter  to  same  company  granted  all  rights,  powers  and  privileges 
conferred  by  Tennessee  charter;  Moore  v.  Clopton,  22  Ark.  129, 
holding  note  for  purchase  of  slaves  void  where  made  to  be  void 
in  Arkansas;  McClure  v.  Owen,  26  Iowa,  254,  arguing  that  decision 
of  State  court  declaring  a  State  law  unconstitutional,  and  contracts 
made  thereunder  void,  should  bind  the  Federal  tribunals;  United 
States  V.  Hawkins,  4  Mart  (La.)  (N.  S.)  328,  recognizing  authority  of 
decisions  of  Federal  court  construing  Federal  statute;  Cucnllu  v. 
Insurance  Co.,  5  Mart  (La.)  (N.  S.)  472,  16  Am.  Dec.  203,  holding 
conclusive  the  construction  given  to  Mexican  Constitution  in  Mexico, 
sustaining  competency  of  prize  courts  established  before  adoption  of 
Constitution;  Saul  v.  His  Creditors,  5  Mart  (N.  S.)  587,  16  Am.  Dec. 
221,  denying  authority  of  other  foreign  decisions  upon  a  question 
sufficiently  determined  by  Spanish  law,  which  formed  part  of  the 
law  of  Louisiana;  Conrad  v.  Prieur,  5  Rob.  (La.)  57,  recognizing 
authority  of  decision  of  District  Court,  so  construing  Federal  bank- 
rupt law,  that  mortgagees  in  Louisiana  were  entitled  to  the  same 
privileges  as  mortgagees  under  other  State  systems;  Hill  v.  Boston, 
122  Mass.  880,  23  Am.  Rep.  366,  in  argument,  explaining  certain 
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Federal  cases  where  points  decided  by  them  otherwise  than  as  con- 
tended for  in  case  at  bar,  were  so  decided  pursuant  to  this  rule; 
Mclntyre  v.  Ingraham,  35  Miss.  58,  sustaining  i>owcr  of  State  court 
to  declare  State  law  constitutional  as  applied  in  case  at  bar,  and 
denying  application  of  Federal  decisions  holding  such  statute  un- 
constitutional except  under  similar  circumstances;  Laird  y.  Railroad 
Co.,  62  N.  H.  262,  13  Am.  St  Rep.  566,  where  court  held  that  liabil- 
ity for  destruction  of  building  In  Vermont  by  fire  from  railroad 
locomotiye  determined  by  Vermont  statute,  and  endeayored  to  ascer- 
tain the  construction  placed  upon  such  statute  in  Vermont;  Hale  y. 
Lawrence,  21  N.  J.  L.  745,  dissenting  opinion,  recognizing  as  au- 
thority the  decisions  of  New  York  courts  construing  New  York 
statute  relating  to  destruction  of  buildings  to  preyent  spread  of 
fire;  Works  y.  Lawrence,  23  N.  J.  L.  597,  57  Am.  Dec.  422,  in  argu- 
ment to  effect  that  where  a  construction  of  New  York  statute  had 
been  adopted  by  courts  of  that  State  it  should  be  final;  Jessup  y. 
Oamegle,  80  N.  Y.  446,  36  Am.  Rep.  646,  adopting  construction 
placed  upon  Iowa  statute  by  Iowa  courts;  Matheny  y.  Gk>lden,  5  Ohio 
St  430,  dissenting  opinion,  in  argument  against  authority  of  decis- 
ions of  United  States  Supreme  Court  construing  a  law  otherwise 
than  as  preyiously  construed  by  State  Supreme  Court;  Bank  y. 
Knoup,  6  Ohio  St  437,  dissenting  opinion,  arguing  against  authority 
of  United  States  Supreme  Court  to  reyerse  decision  of  State  Supreme 
Court  construing  State  law;  Skelly  y.  Bank,  9  Ohio  St  616,  in  argu- 
ment, recognizing  authority  of  National  Supreme  Court  decisions 
upon  questions  within  their  Jurisdiction;  Powell  y.  De  Biane,  23 
Tex.  76,  following  construction  placed  upon  Mississippi  statute  by 
courts  of  that  State,  in  determining  whether  upon  marriage  in 
Mississippi  with  a  woman  owning  slayes  the  husband  acquired  such 
a  right  therein  as  would  become  absolute  upon  death  of  wife  in 
another  State;  BrownsyiUe  y.  Basse,  36  Tex.  503,  denying  Jurisdic- 
tion of  court  to  hold  a  diyestiture  of  title  to  lands  by  the  former 
Mexican  authorities,  inyalid;  Ninick  y.  Iron  Works,  25  W.  Va.  192, 
following  Ohio  decisions  determining  the  character  of  the  indiyidual 
liability  of  stockholders  created  by  an  Ohio  statute;  Newcomb  y. 
Smith,  2  Finn.  138,  construing  law  copied  from  another  State  by  the 
construction  upon  it  in  such  State;  Spaulding  y.  Railway  Co.,  30 
Wis.  120,  11  Am.  Rep.  554,  holding  that  if  English  statute  passed 
shortly  before  the  Reyolutlon,  became  part  of  common  law  of  this 
country,  the  construction  subsequently  placed  upon  it  by  English 
courts  applied  to  it  here  as  well.    Cited,  arguendo,  in  Idler  y.  Borg- 
meyer,  65  Fed.  924,  28  U.  S.  App.  332;  Hilton  y.  Guyot,  159  U.  S. 
194,  40  L.  119,  16  S.  Ct  155,  considering  a  French  Judgment;  United 
States  y.  New  Bedford  Bridge,  1  Wood.  &  M.  448,  F.  C.  15,867,  but 
not  applying  principle. 

Distinguished  in  Beals  y.  Hale,  4  How.  54,  11  L.  873,  where  de- 
cision of  State  court  not  treated  as  a  precedent  because  not  one  of 
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last  resort;  Foxcroft  y.  Mallett,  4  How.  879,  11  L.  1020,  holding  that 
adjudications  of  State  court  in  respect  to  demandant's  title  not  con- 
clusive upon  Federal  court,  because  particular  question  not  deter- 
mined, and  the  question  one  of  common  law,  not  of  State  statute; 
modified  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  365,  2  S.  Ct  22, 
collecting  cases,  holding  decision  of  State  Supreme  Ck>urt  contrary 
and  subsequent  to  decision  on  same  point  by  United  States  Circuit 
Court,  not  authority  for  Supreme  Court  where  course  of  State  court 
decisions  on  subject  not  settled;  modified  in  Loring  v.  Marsh,  2 
Cliff.  319,  F.  C.  8,514,  denying  motion  to  continue  cause  until  decision 
of  case  pending  in  State  court  between  same  parties,  involving  un- 
•decided  question  of  State  law  common  to  both  suits;  Hart  v.  Bur- 
nett, 15  Cal.  603,  quoting  Foxcroft  v.  Mallett,  supra,  in  argument 
to  support  decision  limiting  application  of  last  decision  on  same 
general  subject;  Faullmer  v.  Hart,  82  N.  Y.  421,  37  Am.  Rep.  580. 
denying  authority  of  Massachusetts  decisions  which  held  that  com- 
mon carrier  ceased  to  be  liable  as  such  upon  unloading  goods  and 
storing  In  warehouse,  because  the  question  was  one  of  commercial 
law,  not  of  a  State  statute;  Vaughan  v.  Phebe,  Mart  &  Y.  24,  17 
Am.  Dec.  779,  holding  Virginia  decisions  upon  admissibility  of  evi- 
•dence  in  suit  for  freedom  not  binding  on  Tennessee  court  though 
entitled  to  respect 

Public  lands. —  A  call,  in  an  entry  for  land,  for  a  survey  made 
more  than  three  months  before,  Is  sufficiently  certain  under  the 
laws  and  decisions  of  Kentucky,  such  prior  survey  being  presumed 
to  have  been  recorded,  p.  165. 

Public  lands.— Where,  In  Kentucky,  an  entry  called  for  a  survey 
made  less  than  three  months  prior  thereto,  but  after  the  expiration 
of  three  months  from  such  survey  an  amended  entry  was  made, 
the  en^ry  dates  from  the  amendment  and  is  entitled  to  the  notoriety 
of  the  survey  as  a  matter  of  record,  p.  166. 

Equity  pleading  and  practice.—  The  rule  requiring  all  parties  in 
interest  before  the  court  Is  subject  to  discretion  of  court  and  may 
be  modified  according  to  circumstances  for  promotion  of  Justice,  and 
fact  that  persons  in  interest  cannot  be  reached  by  process  should 
not  prevent  a  decree  between  others  whose  rights  can  be  completely 
decided,  p.  108. 

A  number  of  authorities  upon  this  point  are  collected  by  the 
citations:  West  v.  Smith,  8  How.  410,  12  L.  1134,  holding  not  neces- 
sary to  Join  a  devisee  of  property  situated  in  another  Jurisdiction 
and  residing  there  himself,  and  whose  rights  could  not  be  affected 
by  the  decision;  Goldsmith  v.  Gllllland,  10  Sawy.  619,  24  Fed.  157, 
holding  where  several  persons  claimed  undivided  Interests  In  real 
estate  adversely  to  one  in  possession,  latter  need  not  Join  ail  in  suit 
to  quiet  title;  Society  v.  Towq,  2  Paine,  542,  F.  C.  13,155,  holding 
Joinder  of  one  Interested  in  subject-matter  of  suU,  but  whose  rights 
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not  affected  thereby,  not  necessary;  Trecothick  y.  Austin,  4  Mason, 
37,  F.  C.  14,164,  holding  persons  who  had  ceased  to  have  Interests 
which  could  be  affected  by  the  decree,  not  necessary  parties;  Harri- 
son y.  Urann,  1  Story,  66,  F.  G.  6,146,  holding  court  could  dispense 
with  joinder  of  one  who,  if  a  party,  would  oust  Jurisdiction,  where 
decree  would  not  affect  his  rights;  Suydam  y.  Truesdale,  6  McLean, 
463,  F.  C.  13,656,  holding  where  mortgages  sold  pending  bill  for 
their  foreclosure,  yendees  need  not  be  made  parties,  as  their  rights 
would  not  be  affected  by  so  doing;  Barney  y.  Baltimore,  1  Hughes, 
121,  F.  G.  1,029,  to  point  that  court  could  not  take  Jurisdiction  where 
necessary  parties  resided  beyond  territorial  Jurisdiction  of  court; 
Gregory  y.  Swift,  39  Fed.  711,  holding  certain  parties  Indispensable 
in  suit  for  proceeds  of  note  deposited;  Gook  y.  Lasher,  73  Fed.  704, 
42  U.  S.  App.  42,  where  grantee  of  commissioner  of  school  lands 
conyeyed  a  portion  of  such  land,  such  subsequent  grantee  was  not 
indispensable  party  to  suit  to  set  aside  deeds  from  commissioner 
to  his  grantor  and  others;  Mining  Go.  y.  Dangberg,  81  Fed.  87,  90, 
held  persons  who  used  waters  of  stream,  but  claimed  no  rights 
adyerse  to  plaintiff,  not  necessary  parties  to  suit  to  determine  plain* 
tiff's  rights  as  against  parties  claiming  adyersely;  Dayis  y.  Dayis, 
89  Fed.  538,  holding  suit  maintainable  to  enforce  claim  against  de- 
fendant's share  of  an  estate  without  Joining  other  distributees; 
Bryan  y.  Steyens,  4  F.  G.  511,  holding  trustees  of  a  license  to  use 
patent  within  certain  territory  need  not  Join  their  cestuis  que  trust 
In  suit  to  enjoin  Infringement 

In  the  State  courts  are  the  following  citations  applying  this  prin- 
ciple: Lucas  y.  Bank,  2  Stew.  (Ala.)  291,  to  effect  that  principal 
bank  not  indispensable  party  where  its  branch  was  made  party 
and  had  notice  of  all  proceedings;  Marr  y.  South  wick,  2  Port.  370, 
holding  insolvent  partner  of  defendant's  testator,  who  is  beyond 
the  Jurisdiction  of  the  court,  not  indispensable  party  to  suit  brought 
to  suBJect  estate  of  deceased  partner  to  partnership  debt;  Walker  y. 
Miller,  11  Ala.  1086,  where  held  that  beneficiaries  under  assignment 
for  benefit  of  creditors,  not  necessary  parties  defendant  to  bill  to 
subject  a  steamboat  to  lien  of  mortgage  previously  executed  by 
assignor  to  plaintiffs;  Holman  v.  Bank,  12  Ala.  423,  holding  minor 
heir  beyond  the  Jurisdiction  of  the  court,  not  necessary  party  to 
suit  to  which  her  co-heir  is  defendant,  involving  title  of  such  co-heir 
to  real  estate,  as  decree  will  not  affect  title  of  such  absent  minor 
heir;  Bank  y.  Lee,  11  Gonn.  120,  27  Am.  Dec.  716,  where  certain 
defendants  having  made  various  promissory  not^s,  indorsed  by  an- 
other defendant,  to  whom  they  executed  mortgage  to  secure  him, 
held  that  in  suit  by  holders  of  some  of  such  notes  to  subject  such 
mortgaged  property  to  payment  of  them,  holders  of  the  others  not  in- 
dispensable parties;  Lawrence  v.  Rokes,  53  Me.  117,  holding  parties 
in  Interest,  t)eyond  the  Jurisdiction  of  the  court,  not  indispensable 
parties  where  decree  can  be  made  without  affecting  such  absentees; 
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Machine  Co.  v.  Grover,  etc.,  Co.,  110  Mass.  8,  holding  bill  not  de- 
murrable for  failure  to  join  foreign  corporation  beyond  jurisdiction 
of  court;  Pavement  Co.  v.  Seminary,  43  Minn.  453,  46  N.  W.  870,  to 
effect  that  though  original  contractor  necessary  party  to  suit  by 
sub-contractor  to  foreclose  mechanic's  lien,  where  he  was  named 
as  party  but  not  brought  in,  court  should  give  an  opportunity  to 
bring  him  in;  McPike  y.  Wells,  54  Miss.  145,  holding  that  a  decree 
in  a  suit  to  which  plaintiff's  intestate  was  not  a  party,  though  in- 
terested in  the  subject-matter,  was  binding  on  the  parties,  but  not 
on  the  intestate;  Erickson  y.  Nesmlth,  46  N.  H.  875,  where  court 
held,  in  suit  against  stockholders  for  corporation  debts,  some  of 
whom  were  outside  the  State  and  refused  to  submit  to  jurisdiction, 
whole  amount  could  be  made  out  of  defendants  within  the  State; 
Colt  y.  Lasnier,  9  Cow.  330,  holding  question  to  be  one  of  discretion 
for  the  court  and  ordering  cause  to  stand  oyer  in  order  to  give 
opportunity  to  bring  in  necessary  parties;  Spiyey  y.  Jenkins,  1  Ired. 
Eq.  128,  where  held  that  in  suit  against  surety  on  guardian's  bond, 
principal  having  died  insolvent,  co-surety  residing  out  of  the  State 
not  necessary  party  defendant;  Stlmson  v.  Lewis,  36  Yt  93,  granting 
relief  as  between  parties  litigant,  though  some  of  the  parties  In 
interest  not  made  defendants,  where  they  were  very  numerous  and 
decree  would  not  materially  affect  absentees'  interests;  Smith  v. 
Ford,  48  Wis.  141,  145,  2  N.  W.  147,  150,  holding  that  mere  naked 
trustee  not  within  jurisdiction  of  the  court  not  necessary  party  to 
suit  to  subject  trust  estate. 

Distinguished  in  Mallow  v.  Hinde,  12  Wheat  197,  6  L.  600,  direct- 
ing dismissal  of  bill  without  prejudice,  because  final  decision  could 
not  be  made  without  affecting  rights  of  absent  parties  in  interest; 
Shields  y.  Barrow,  17  How.  142,  15  L.  161,  reversing  decree  and 
directing  dismissal  where  parties  in  interest  not  properly  joined; 
California  v.  S.  P.  Co.,  157  U.  S.  251,  39  L.  691,  15  S.  Ct  600,  dismiss- 
ing bill  for  want  of  joinder  of  necessary  parties  who  could  not  be 
joined  without  ousting  jurisdiction;  Alexander  y.  Homer,  1  McCrary, 
645,  F.  C.  169,  dismissing  bill  brought  by  payee  of  promissory  note 
to  compel  second  payment  thereof,  for  failure  to  join  indorsee  and 
holder  to  whom  note  had  been  paid.  Cited  in  Machine  Co.  v.  Singer 
Co.,  8  Blatchf.  127,  F.  C.  4,884,  but  distinction  not  noted  by  court 
holding  failure  to  join  parties  whose  rights. are  affected  by  the 
decree  held  fatal;  ConoUy  v.  Wells,  33  Fed.  208,  dismissing  bill  for 
want  of  joinder  of  one  who  was  co-executor  with  defendants,  alleged 
to  be  outside  the  jurisdiction  of  the  court  and  who  if  made  party 
would  oust  jurisdiction  of  court.  See  Rateau  v.  Bernard,  3  Blatchf. 
248,  F.  O.  11,579;  see  also  Cookingham  v.  Ferguson,  8  Blatchf.  495, 
4  Bank.  Beg.  642,  F.  C.  3,182,  expressly  declining  to  decide  point,  re- 
ferring to  decisions  thereon;  Hamilton  v.  Railway  Co.,  49  Fed.  418* 
421,  holding  corporation  which  contracted  with  plaintiffs  to  build 
railroad,  but  sold  out  road  to  defendant,  who  had  notice  of  plain- 
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tiffs'  Interest,  In  yiolation  of  contract,  not  indispensable  parties  in 
suit  to  have  defendants  declared  trustees  for  plaintiffs;  Chadboum 
y.  Ck>e,  45  Fed.  826,  dismissing  bill  in  equity  against  trustee  of  com- 
plainant's debtor  to  subject  property  alleged  to  have  been  fraudu- 
lently conveyed  to  him  because  debtor  not  a  party  and  complainant 
had  no  judgment  against  him;  Ross  v.  Crockett,  9  La.  Ann.  338,. 
holding  an  interested  corporation  an  interested  party,  but  not  ex- 
pressly noting  distinction;  Hallett  v.  Hallett,  2  Paige  Ch.  19,  holding 
certain  persons  whose  interests  inseparably  connected  with  claims 
of  parties,  to  be  necessary  parties. 

Statute  of  limitations.—  Adverse  possession  for  a  period  of  time 
sufficient  to  bar  ejectment  at  law,  constitutes  a  bar  in  equity,  p.  176. 

The  following  citing  cases  in  the  Supreme  Court  affirm  and  vari- 
ously apply  this  principle:  Peyton  v.  Stith,  5  Pet  494,  8  L.  203, 
holding  the  possession  of  respondent  by  his  tenants  for  more  than 
twenty  years  barred  complainant's  equity;  Miller  v.  Mclntyre,  6 
Pet  66,  8  L.  322,  holding  complainant's  rights  barred  by  adverse 
possession  of  twenty  years;  Boone  v.  Chiles,  10  Pet.  221,  9  L. -404, 
where  equitable  right  of  complainant  to  have  conveyance  of  legal 
title  held  to  have  been  barred  as  to  several  defendants  by  adverse 
possession;  Taylor  v.  Benham,  5  How.  263,  12  L.  145,  where  court 
refused  to  go  behind  executor's  final  account  after  lapse  of  twenty 
years;  Landsdale  v.  Smith,  106  U.  S.  392,  27  L.  219,  1  S.  Ct  350, 
holding  bill  offering  to  pay  sums  due  and  praying  permission  to 
redeem  real  estate  bad  on  demurrer  because  barred  by  lapse  of  time; 
PhiUipi  V.  PhiUipe,  115  U.  S.  159.  29  L.  340,  5  S.  Ct  1185,  holding 
lapse  of  more  than  twenty  years  after  repudiation  of  trust  by  trus- 
tee and  notice  thereof  to  cestui  que  trust,  barred  proceedings  against 
trustee  for  settlement;  Speidel  v.  Henrici,  120  U.  S.  387,  30  L.  720, 
7  S.  Ct  612,  where  plaintiff  had  been  member  of  socialistic  com- 
munity, lapse  of  fifty  years  barred  proceedings  on  his  part  for  re- 
covery of  his  share  of  the  property. 

In  the  inferior  Federal  courts  are  the  following:  Amory  v.  Law- 
rence, 3  Cliff.  533,  F.  C.  336,  holding  right  to  redeem  a  mortgage  not 
barred  because  twenty  years  not  expired;  United  States  v.  Beebe, 
4  McCrary,  17,  17  Fed.  40,  collecting  and  discussing  cases,  and  hold- 
ing lapse  of  time  constituted  good  defense  against  government  not 
by  analogy  to  any  statute  of  limitations,  but  on  general  principles 
of  equity;  Hall  v.  Russell,  3  Sawy.  515,  F.  C.  5,943,  holding  statute 
barred  recovery  by  heirs  of  settler  under  donation  act  of  Oregon 
against  government  patentees;  Manning  v.  Hayden,  5  Sawy.  377, 
F.  C.  9,043,  applying  test  of  statute  of  limitations  to  suit  for  real 
estate  against  constructive  trustee,  and  holding  same  not  barred 
because  time  of  statute  had  not  expired;  Rice  v.  Martin,  7  Sawy. 
343,  8  Fed.  480,  dismissing  bill  for  partnership  interest  in  band  of 
cattle  and  ranch  on  account  of  complainant's  laches  in  neglecting 
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to  assert  his  rights  during  lifetime  of  owner  and  for  fonr  years  after 
repudiation  of  partnership  by  him;  Lakln  y.  Min.  Co.,  11  Sawy.  243, 
25  Fed.  344,  holding  court  would  apply  four  years'  statute  of  limita- 
tions,   and   complaint   being   within   that   time    was    not   barred; 
Norrls  v.  Haggin,  12  Sawy.  51,  28  Fed.  278,  holding  California  stat- 
ute of  limitations  made  expressly  applicable  to  suits  in  equity,  must 
be  so  construed  in  Federal  courts;  Robinson  y.  Hook,  4  Mason,  151, 
note,  F.  C.  11,956,  holding  bill  for  account  of  money  received  for 
use  of  plaintiff  barred  by  statute  of  limitations;  S.  C,  p.  153,  note, 
holding  even  if  case  be  considered  one  of  implied  trust,  the  statute 
applied;  Scott  y.  Evans,  1  McLean,  480,  F.  C.  12,529,  where  held 
that  though  statute  of  limitations  not  applicable  because  not  pleaded, 
plaintiff's  claim  barred  by  lapse  of  time;  Dexter  y.  Arnold,  3  Sumn. 
155,  159,  F.  C.  3,859,  holding  redemption  barred  under  Rhode  Island 
statute  limiting  redemption  period  of  mortgages  made  before  1798 
to  twenty  years;  Baker  y.  Whiting,  3  Sumn.  486,  F.  0.  787,  holding 
statute  of  limitations  applicable  to  a  trust  estate,  and  plaintiff  not 
barred  because  time  not  expired;  Baker  y.  Biddle,  1  Bald.  419,  F.  G. 
764,  holding  period  of  limitation  for  action  at  law  haying  run,  bill 
for  an  accounting  was  barred;  Fisher  y.  Boody,  1  Curt  219,  F.  O. 
4,814,  dismissing  bill  to  rescind  deed  where  plaintiff  guilty  of  laches; 
Almy  y.  Wilbur,  2  Wood.  &  M.  403,  F.  C.  256,  holding  statute  did  not 
begin  to  run  against  mortgagor  of  machinery  so  as  to  bar  redemp- 
tion until  demand  and  refusal;  Fussell  y.  Hughes,  8  Fed.  396,  where 
State  statute  of  limitations  applied  by  analogy  to  bar  bill  in  equity, 
based  on  equitable  title,  to  recover  lands;  Taylor  y.  Holmes,  14  Fed. 
511,  holding;  bill  to  perform  contract  to  convey  land  barred  by  statute 
of  limitations;  Merrill  y.  Town,  66  Fed.   167,  holding  statute  of 
limitations  barred  suit  to  charge  town  as  trustee  of  proceeds  from 
sale  of  bonds  which  had  been  adjudged  invalid;  Dugan  y.  O'Donnell, 
68  Fed.  989,  where  held  that  suit  to  have  respondent  declared  trustee 
for  complainants  barred  by  lapse  of  seventeen  years  from  time  of 
notice  of  repudiation  of  trust;  Merrill  v.  Town,  72  Fed.  464,  34  U.  S. 
App.  615,  holding  statute  of  limitations  barred  suit  to  charge  town 
as  trustee  of  proceeds  from  sale  of  bonds  which  had  been  adjudged 
invalid;  Bartiett  v.  Ambrose,  78  Fed.  844,  42  U.  S.  App.  381,  holding 
adverse  possession  under  void  tax  deed  during  period  of  statute  of 
limitations  barred  recovery,  even  though  complainant  not  guilty  of 
laches;  In  re  O'Neale,  6  N.  B.  R.  428,  18  Fed.  Cas.  694,  holding  that 
the  statute  of  limitations  ran  in  favor  of  a  residuary  legatee  who 
took  realty  subject  to  charge  of  a  certain  sum  to  be  paid  three  years 
after  testator's  death,  he  not  being  a  direct  trustee;  Hemmick  y. 
Standard  Oil  Co.,  91  Fed.  334,  refusing  to  order  accounting  on  State 
claim  though  not  barred  by  the  statute. 

In  the  State  courts  the  following  indorse  and  rely  upon  this  prin- 
ciple: Jones  v.  Watkins,  1  Stew.  (Ala.)  103,  to  effect  that  plaintiff's 
acting  under  mistake  of  law,  having  permitted  remedy  at  law  to 
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be  barred  by  statute,  equity  would  not  interfere;  Tlllotson  v.  Ken- 
nedy, 5  Ala.  412,  39  Am.  Dec.  333.  holding  that  public  disavowal 
by  tenant  of  landlord's  title,  followed  by  possession  during  neces- 
sary period,  bars  action  of  ejectment;  Danley  v.  Danley,  22  Ark.  272, 
holding  a  claim  of  dower  was  barred  by  lapse  of  more  than  ten  years 
from  husband's  death;  Haskell  v.  Bailey,  22  Conn.  572,  holding  fore- 
closure of  mortgage  barred  by  lapse  of  time  equal  to  period  by  which 
right  of  entry  barred;  Rice  v.  Pennypacker,  5  Houst.  378,  holding 
claims  of  complainant  for  partnership  balance  due  his  intestate, 
being  barred  at  law  by  statute  of  limitations,  were  barred  in  equity; 
Fillyau  v.  Laverty,  3  Fla.  108,  where  statute  limiting  time  within 
which  to  present  demands  against  a  decedent's  estate  applied  by 
analogy  to  creditor  of  partnership  to  which  deceased  belonged,  filing 
bill  to  recover  debt  from  decedent's  estate;  Morgan  v.  Morgan,  10 
Ga.  303,  to  point  that  possession  of  mortgaged  property  by  mort- 
gagee for  twenty  years  necessary  to  bar  equity  of  redemption; 
Moore  v.  Moore,  103  Ga.  526,  30  S.  E.  539,  collecting  cases,  refusing 
to  relieve  from  bar  of  staftute  attached  because  of  parties'  mutual 
mistake  at  law;  Manning  v.  Warren,  17  111.  268,  holding  possession 
by  mortgagor's  grantees,  and  payment  of  taxes  during  period  of 
statute  of  limitations  barred  suit  by  mortgagee's  assignees;  Doe  y. 
Hearick,  14  Ind.  246,  holding  possession  under  claim  of  title  during 
period  of  statute  barred  recovery;  Wright  v.  Leclalre,  3  Iowa,  232, 
holding  statute  of  limitations  governing  real  actions,  applicable  to 
suit  for  specific  performance  of  contract  for  sale  of  lands;  Johnson 
Y.  Hopkins,  19  Iowa,  53,  holding  suit  for  specific  performance  of 
contract  for  conveyance  of  real  estate  barred,  either  by  statute  of 
limitations  or  for  staleness;  Gebhard  v.  Sattler,  40  Iowa,  157,  holding 
statute  of  limitations  applied  to  bar  recovery  where  property  sold 
under  deed  of  trust  given  by  plaintiff's  ancestor  to  secure  a  debt, 
but  sale  made  otherwise  than  as  provided  in  deed;  Fen  wick  y. 
Macey,  1  Dana  (Ky.),  291,  292,  holding  statute  of  limitations  barred 
equity  of  redemption  of  slaves  which  had  been  In  adverse  possession 
of  original  mortgagee  more  than  five  years;  Ralls  v.  Hughes,   1 
Dana,  408,  holding  right  of  dower  barred  in  equity  by  lapse  of 
twenty  years;  Dugan  v.  GIttings,  3  Gill,  161,  43  Am.  Dec.  316,  hold- 
ing time  not  having  expired  within  which  right  of  entry  would  be 
barred,  bill  for  recovery  of  real  estate,  therefore,  not  barred;  Chew 
y.  Bank,  2  Md.  Ch.  253,  holding  claim  to  an  annuity  claimed  to  be  a 
charge  on  realty,  barred  by  adverse  possession  and  lapse  of  more 
than  twenty  years;  Campau  v.  Chene,  1  Mich.  407,  holding  when 
land  deeded  on  conditions  which  were  not  performed,   grantor's 
equity  barred  by  possession  of  grantee  and  those  claiming  under 
him,  for  forty-seven  years;  Her  v.  Routh,  3  How.  (Miss.)  296,  where 
held  that  possession  under  deed  from  one  heir  of  original  deceased 
owner  for  period  of  more  than  twenty  years  after  majority  of  a  co- 
heir, barred  recovery  by  latter;  McNair  y.  Lot,  34  Mo.  302,  84  Am. 
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Dec.  80,  holding  petition  In  nature  of  bill  to  redeem  mortgage, 
barred  by  adverse  possession  by  strangers  to  mortgagee,  holding 
under  sheriflTs  deed  during  period  of  statute  of  limitations;  Hill  v. 
Bailey,  8  Mo.  App.  89,  where  held  that  adverse  possession  by  one 
originally  a  mortgagee,  during  period  of  statute  of  limitations,  con- 
ferred title  on  him. 

Other  State  courts  citing  and  applying  cases  are:  Chapin  v. 
Wright,  41  N.  J.  Eq.  442,  5  Atl.  575,  holding  statute  of  limitations 
barring  right  of  entry  applicable  by  analogy  to  bar  equity  of  re- 
demption; Coles  V.  Yanneman,  51  N.  J.  Eq.  329,  18  Atl.  471,  holding 
lapse  of  eight  years  barred  redress  in  equity  for  fraud  In  obtaining 
mortgage;  Jackson  v.  Waldron,  13  Wend.  204,  holding  more  than 
twenty  years'  possession  by  one  originally  equitable  mortgagee,  and 
his  devisee,  gave  complete  legal  title;  Humbert  v.  Trinity  Church, 
24  Wend.  615,  holding  bill  to  determine  boundaries  and  for  an  ac- 
counting barred  by  twenty  years'  occupancy  of  land  in  dispute;  Hum- 
bert V.  Trinity  Church,  7  Paige,  197,  holding  bill  to  recover  rents  and 
profits  barred  by  more  than  twenty  years*  adverse  possession;  Sap- 
rowe  V.  Beam,  10  Ohio,  503,  where  a  widow  was  within  the  excep- 
tion of  the  statute  of  limitations,  her  dower  was  not  barred  for 
staleness,  since  the  statute  as  a  whole  was  applicable;  Clark  v. 
Potter,  32  Ohio  St  61,  where  possession  under  claim  of  title  during 
period  of  statute  of  limitations  by  one  originally  a  mortgagee,  barred 
redemption;  Strimpfler  v.  Roberts,  18  Pa.  St  302,  57  Am.  Dec.  617, 
holding  action  of  ejectment  and  to  declare  a  trust  based  on  alleged 
equitable  title,  barred  by  adverse  possession  during  period  of  statute 
of  limitations;  York's  Appeal,  110  Pa.  St  83,  2  Atl.  69,  where 
creditor  of  decedent's  estate  presented  claim  in  Orphans'  Court,  it 
was  held  to  be  barred  by  statute  of  limitations  because  It  would 
have  been  in  law  court;  Mo  wry  v.  Providence,  10  R.  I.  56,  holding 
title  could  be  acquired  by  adverse  possession  to  property  previously 
dedicated  to  the  use  of  a  limited  portion  of  the  population;  Patton  v. 
McClure,  Mart  &  Y.  345,  in  argument,  applying  reason  of  rule  by 
analogy,  holding  statute  of  frauds  as  binding  on  court  of  equity  as 
on  court  of  law;  Hickman  v.  Galther,  2  Yerg.  207,  holding  seven  years' 
adverse  possession  under  claim  of  title  barred  claim  by  entry  in 
equity;  Hughes  v.  Brown,  88  Tenn.  587,  590,  592,  13  S.  W.  288,  8  L.  R. 
A.  483,  discussing  rule  and  exceptions,  holding  suit  to  subject  trust 
estate  to  payment  of  Judgment  against  former  trustee  for  debt  In- 
curred by  him  for  benefit  of  trust  estate,  barred  in  equity  by  statute 
of  limitations;  Kennedy  v.  Baker,  59  Tex.  157,  holding  the  two-year 
statute  of  limitations  barred  recovery  in  court  of  equity  of  money 
held  by  defendant  as  constructive  trustee  for  plaintiff;  Cresap  v. 
McLesin,  5  Leigh  (Va.),  390,  where  defendant  having  had  actual 
possession  under  elder  patent  longer  than  period  which  would  bar 
entry,  plaintiff's  alleged  equity  was  barred;  Baker  v.  Morris,  10 
Leigh,  316,  dissenting  opinion,  arguing,  recovery  in  equity  on  per- 
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«onal  bond  where  liability  has  been  denied  by  obligor  for  more  than 
twenty  years,  barred  by  lapse  of  time;  Swann  v.  Thayer,  30  W.  Va. 
53,  54,  14  S.  E.  425,  holding  laches  barred  recovery  of  real  estate 
purchased  by  creditor  at  void  sale,  under  deed  of  trust,  where  he 
and  his  alienees  held  same,  claiming  title  for  more  than  seventeen 
years;  Fawcett  v.  Fawcett,  85  Wis.  338,  39  Am.  St  Rep.  847,  55  N.  W. 
406,  holding  the  statute  not  to  bar  equity  as  between  trustee  and 
cestui  que  trust 

See  also  12  Am.  Dec.  372,  note,  collecting  cases;  also,  14  Am.  Dec. 
765,  note  upon  necessity  of  color  of  title;  note,  34  Am.  Dec.  725,  as 
to  effect  of  statute  of  limitations  between  trustee  and  cestui  que 
trust;  dO  Am.  Dec.  890,  note  upon  same  point;  54  Am.  Dec.  130,  note 
upon  refusal  of  relief  because  of  laches;  see  also  Wetzell  v.  Bus- 
sard,  11  Wheat  318,  note,  6  L.  485. 

Distinguished  in  Rhode  Island  v.  Massachusetts,  15  Pet.  273, 
10  L.  736,  holding  rule  not  applicable  to  political  communities, 
especially  as  special  circumstances  were  alleged  which  prevented 
complainant  from  asserting  her  rights;  Gray  v.  Jones,  4  McCrary, 
521,  14  Fed.  87,  holding  owner  of  equitable  title  to  unoccupied  lands 
not  barred  by  statute  of  limitations  in  absence  of  any  adverse  posses- 
sion; Treco thick  v.  Austin,  4  Mason,  32,  note,  F.  G.  14,164,  holding 
statute  did  not  run  against  cestui  que  trust  where  trustee  having 
died  the  trust  property  was  distinct  and  separable  from  his  own  es- 
tate. Modified  in  Doe  v.  McLoskey,  1  Ala.  746,  holding  statute  pre- 
scribing time  within  which  claims  could  be  presented  against 
deceased's  estate,  did  not  bar  foreclosure  of  mortgage  on  part  of  real 
estate  belonging  to  such  estate.  Distinguished  in  Phalen  v.  Glark, 
19  Gonn.  435,  50  Am.  Dec.  258,  holding  statute  of  limitations  in- 
applicable to  bar  bill  for  recovery  by  owner  of  lottery,  from  ticket 
agent  and  a  confederate,  of  sum  of  money  procured  by  them  from 
him,  through  fraud;  Perkins  v.  Gantwell,  4  Harr.  274,  275,  42  Am. 
Dec.  755,  756,  where  held  since  legacies  were  not  within  statute 
of  limitations  respecting  actions  and  entries  concerning  lands,  the 
exceptions  thereto  were  not  applicable  in  equity  to  demand  for 
payment  of  legacy,  but  the  same  was  held  barred  for  staleness; 
Drummond  v.  Green,  35  Md.  151,  admitting  the  rule  but  holding  it 
inapplicable  under  the  facts  of  the  case;  Varick  v.  Edwards,  1 
Hoff.  Gh.  417,  holding  rule  not  applicable  because  possession  not 
adverse;  SuUivan  v.  Latimer,  35  S.  G.  430,  14  S.  E.  935,  where 
possession  of  defendants,  claiming  under  trustee,  with  notice  of 
the  trust,  held  not  to  be  adverse  so  as  to  bar  recovery  by  cestui 
que  trust  Distinguished  in  Williams  v.  Lewis,  5  Leigh  (Va.),  691, 
holding  bill  for  specific  performance  not  barred  by  statute  of 
limitations  where  defendant's  decedent,  for  valuable  consideration, 
put  plalntltr  in  possession  of  and  agreed  to  convey  to  him  land,  to 
which  he  had  not  then,  but  defendant  afterwards  acquired,  the 
legal  title.    See  also  Straughan  and  Others  v.  Wright,  4  Band.  497, 
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where  court  announced  the  doctrine  but  refused  to  apply  It  until 
such  time  as  it  should  be  determined  by  action  at  law  whether 
defendant  was  barred  there. 

Miscellaneous. —  Cited  in  Perkins  v.  Rogers,  35  Ind.  141,  9  Am. 
Rep.  662.  Cited  in  McNairy  v.  Bell,  1  Yerg.  503,  to  point  that  de- 
mand not  necessary  when  note  made  payable  at  specified  time  and 
place. 

10  Wheat  181-102,  6  L.  297,  CARNBAL  v.  BANKS. 

Parties. —  Jurisdiction  of  a  Federal  court  in  equity  as  between 
parties  over  whom  Federal  court  has  Jurisdiction  will  not  be  ousted 
by  joinder  of  those  over  whom  it  has  not,  if  unnecessary,  p.  188. 

Cited  and  principle  applied  in  Hatch  v.  Railroad  Co.,  6  Blatchf. 
116,  F.  C.  6,204,  holding  plaintiff  could  not  deprive  defendant 
of  right  of  removal  to  Federal  court  by  Joining  merely  formal 
parties;  Heriot  v.  Davis,  2  Wood.  &  M.  232,  F.  C.  6,404,  where 
court  took  Jurisdiction  as  between  plaintiff  and  a  defendant  whose 
interest  was  distinct  from  that  of  certain  nominal  defendants, 
citizens  of  same  State  with  plaintiff;  Bowman  v.  W^athen,  2  McLean, 
379,  F.  0.  1,740,  if  certain  plaintiffs  were  improperly  Joined  court 
could  proceed  as  between  parties  properly  before  it;  Harrison  v. 
Urann,  1  Story,  66,  F.  C.  6,146,  overruling  plea  by  two  defendants 
that  a  third  defendant  that  did  not  appear  was  a  citizen  of  same 
State  with  plaintiff;  Pond  v.  Sibley,  19  Blatchf.  197,  7  Fed.  135, 
holding  citizenship  of  officers  of  defendant  corporations  could  not 
affect  right  of  removal  to  Federal  court,  such  oflicers  being  merely 
formal  parties;  Insurance  Co.  v.  Svendsen,  74  Fed.  348,  holding  com- 
plainant could  amend  by  omitting  a  merely  nominal  party  defendant 
over  whom  court  had  no  jurisdiction;  Tug  R.  Co.  v.  Brige,  86  Fed. 
820,  holding  complainant  could  amend  by  dropping  citizen  de- 
fendants where  decree  could  be  rendered  as  between  the  parties 
remaining;  Gordon  v.  Simon  ton,  10  Fla.  196,  where  court  held  its 
jurisdiction  was  not  affected  as  to  parties  properly  before  it,  by 
Joinder  of  a  foreign  executor  who  could  not  defend  under  State 
law;  Howard  v.  Cannon,  11  Rich.  Eq.  26,  75  Am.  Dec.  739,  to  effect 
that  Circuit  Court  could  not  have  taken  Jurisdiction  where  some 
of  the  necessary  parties  defendant  were  citizens  of  the  same  State 
with  plaintiff;  Shields  v.  Barrows,  17  How.  140,  15  L.  161,  directing 
dismissal  where  parties  to  a  compromise,  residing  in  same  State 
with  plaintiff,  were  indispensable  parties  to  a  bill  to  rescind; 
Florida  v.  Georgia,  17  How.  508,  15  L.  200,  in  argument,  to  point 
that  where  party  necessary  for  a  decree  not  Joined,  court  should 
refuse  to  act;  Smith  v.  Rines,  2  Sumn.  350,  F.  C.  13,100,  remand- 
ing to  State  court  suit  for  damages  arising  out  of  tort,  because 
defendants,  some  of  whom  were  citizens  of  same  State  with  plain- 
tiff, were  Jointly  liable;  Conolly  v.  Wells,  33  Fed.  208,  holding  a 
nonresident  co-executor  to  be  such  an  indispensable  party  to  a  bill 
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against  executors  for  accounting,  that  court  could   not  proceed 
without  him. 

Equity  pleading^. —  Decree  must  be  sustained  by  the  allegations 
of  the  parties  and  proofs  in  the  cause,  p.  189. 

Cited  and  rule  applied  in  Harrison  v.  Nixon,  9  Pet.  512,  9  L.  212, 
dissenting  opinion,  holding  failure  to  prove  allegations  in  the  bill 
a  proper  subject  for  inquiry  in  appellate  court;  Tllghman  v.  Tilgh- 
man.  Bald.  491,  F.  0.  14,045,  holding  plaintiff  alleging  written  con- 
tract could  not  recover  on  proof  of  a  verbal  one;  Phelps  v.  Elliot, 
35  Fed.  461,  dismissing  bill  because,  though  facts  proved  estab- 
lishing complainant's  title,  such  facts  were  not  alleged  in  the  bin; 
Morgan  v.  Crabb,  3  Port.  (Ala.)  473,  holding  a  defendant  entitled 
to  no  benefit  from  proof  of  fact  not  alleged  in  his  answer;  Clements 
v.  Kellogg,  1  Ala.  333,  reversing  decree  for  variance  between 
allegations  and  proof;  Graham  v.  Tanlcersley,  15  Ala.  647,  holding 
chancellor  properly  refused  decree  upon  proof  not  responsive  to  any 
of  the  allegations  of  the  pleadings;  Ansley  v.  Robinson,  16  Ala. 
798,  holding  that  decree  could  not  embrace  matters  not  alleged 
in  the  bill  even  though  admitted  by  defendant;  NoUey  v.  Rogers, 
22  Ark.  229,  reversing  decree,  because  facts  upon  which  rendered 
not  distinctly  alleged  in  the  bill;  West  v.  McCarty,  4  Blaclff.  246, 
where  decree  reversed  because  not  sustained  by  the  allegations 
or  the  proof;  Buclt  v.  McCaughtry,  5  T.  B.  Mon.  221,  holding  evi- 
dence of  facts  not  alleged  in  the  bill  inadmissible;  Bayne  v.  State, 
62  Md.  115,  dissenting  opinion,  arguing  that  it  was  necessary  for 
pi&intiff  to  allege  and  prove  fraud  in  grantee  in  order  to  support 
decree  setting  aside  deed  claimed  to  be  In  fraud  of  creditors; 
Warren  Glass  Worlis  Co.  v.  Coal  Co.,  65  Md.  549,  5  Atl.  254, 
affirming  Judgment  for  defendant  for  failure  of  evidence  to  support 
averments  of  declaration;  Bedford  v.  Williams,  5  Cold.  207,  holding 
matters  appearing  in  the  proof  alone  and  not  otherwise  in  the  record 
could  not  constitute  ground  for  reversal;  Keene  v.  Wheatley,  14 
Fed.  Cas.  188,  holding  matters  not  alleged  in  bill  could  not  consti- 
tute basis  for  decree  in  favor  of  complainant. 

Aliens. —  The  treaty  of  1778  with  France  secures  to  citizens  or 
subjects  of  either  power  the  privilege  of  holding  lands  in  the 
territory  of  the  other,  p.  189. 

Cited  in  Polhird  v.  Kibbe,  14  Pet.  413,  10  L.  519,  concurring 
opinion,  sustaining  Spanish  grant  in  formerly  disputed  territory, 
under  a  provision  of  treaty  of  cession  thereof  to  United  States; 
Hauenstein  v.  Lynham,  100  U.  S.  489,  25  L.  630,  holding  that 
a  Swiss  devisee  of  Virginia  realty  is  entitled,  under  the  treaty  of 
1850,  to  sell  same  and  export  the  proceeds;  Baldwin  v.  Frank,  120 
U.  S.  703,  30  L.  772,  7  S.  Ct.  765,  dissenting  opinion,  arguing  that 
provisions  of  the  treaty  with  China,  conferring  certain  rights  and 
privileges    upon    resident    Chinese,    was    self -operating;    Farrott's 
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-Chinese  Case,  6  Sawy.  371,  1  Fed.  503,  holding  void  provisions  of 
California  Constitution  and  code,  depriving  resident  Chinese  of 
rights  and  privileges  secured  to  them  by  treaty  of  1868;  People  v. 
•Gerke,  5  Cal.  382,  386,  sustaining  power  of  Federal  government 
to  confer  upon  aliens  right  to  inherit  lands  and  sell  same  and  with- 
draw proceeds  by  treaty  with  Prussia;  Opel  v.  Shoup,  100  Iowa, 
424,  69  N.  W.  563,  37  L.  R.  A.  587,  provisions  of  treaty  securing  to 
subjects  of  king  of  Bavaria  a  qualified  right  to  inherit  realty, 
prevail  over  State  law  conflicting  therewith. 

Miscellaneous. —  Cited  in  Durant  v.  Essex  Co.,  7  WalL  110,  19 
L.  156,  as  instance  of  Supreme  Court  directing  dismissal  without 
prejudice  in  a  proper  case. 

10  Wheat  192-204,  6  L.  300,  McCORMICK  v.  SULLIVANT. 

TTnited  States  inferior  courts  being  of  limited,  but  not  inferior 
Jurisdiction,  their  judgments  are  reversible  on  writ  of  error  or 
appeal  for  failure  of  record  to  show  jurisdiction,  but  they  are  not 
void  therefor,  pp.  199,  200. 

Numerous  citing  cases  have  affirmed  this  doctrine,  applying  it 
as  follows,  considering  first  Supreme  Court  citations:  Bank  v. 
Moss,  6  How.  40,  12  L.  334,  holding  final  judgment  by  Circuit 
•Court  could  only  be  disturbed  for  want  of  jurisdiction  by  the 
Supreme  Court;  Erwln  v.  Lowry,  7  How.  180,  12  L.  658,  holding 
that  final  judgment  of  Federal  court  could  not  be  attacked  cdllat- 
«rally  in  State  court,  for  want  of  jurisdiction;  Kennedy  v.  Bank,  8 
How.  611,  12  L.  1219,  holding  that  though  proceedings  were  erroneous 
for  want  of  allegation  of  citizenship  of  parties  they  were  not  for 
that  reason  void;  Des  Moines  Co.  v.  Homestead  Co.,  123  U.  S.  557, 
31  L.  204,  8  S.  Ct.  220,  holding  not  void  an  unreversed  judgment 
of  Federal  court  where  jurisdiction  did  not  appear;  Cuddy, 
Petitioner,  131  U.  S.  284,  33  L.  15G,  9  S.  Ct  704,  holding  that  juris- 
diction of  court  in  contempt  proceedings  could  not  be  assailed 
collaterally  on  application  for  w^rit  of  habeas  corpus;  In  re  Cooper, 
143  U.  S.  506,  36  L.  243,  12  S.  Ct  402,  holding  decree  of  District 
Court  in  admiralty  could  not  be  attacked  collaterally  on  applica- 
tion for  writ  of  prohibition;  Evers  v.  Watson.  156  U.  S.  533,  39  L. 
623,  15  S.  Ct  432,  where  held  decree  of  Circuit  Court  could  not  be 
attacked  in  collateral  proceedings  in  same  court  for  want  of  juris- 
diction; Dowell  V.  Applegate,  152  U.  S.  339,  38  L.  467,  14  S.  Ct  616, 
holding  unreversed  decree  of  Circuit  Court  binding  upon  parties, 
and  could  not  be  treated  as  a  nullity  by  State  court  because  juris- 
diction had  not  appeared;  Cutler  v.  Huston,  158  U.  S.  430,  39  L. 
1042,  15  S.  Ct  871,  holding  judgment  of  Circuit  Court  could  not  be 
treated  as  void  in  collateral  proceeding  on  ground  that  diverse 
citizenship  of  parties  had  not  appeared;  In  re  Lennon,  166  U.  S. 
653,  41  L.  1112,  17  S.  Ct.  660,  where  diverse  citizenship  of  plaintiff 
and  defendants  appeared  on  the  record  in  CUrcuit  Court,  contrary 
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not  permitted  to  be  shown   and  Judgment  assailed   therefor  on 
I>etition  for  habeas  corpus. 

In  the  inferior  Federal  courts  are  the  following,  relying  upon  the 
above  rule:  Brown  v.  Noyes,  2  Wood.  &  M.  80,  P.  O.  2,023,  holding 
Federal  court  could  not  treat  its  own  final  judgment  as  nullity, 
nor  vacate  same  on  motion,  for  failure  of  record  to  show  jurisdic- 
tion; Speigel  V.  Meredith,  4  Biss.  127,  F.  G.  13,227,  holding  an  alle- 
gation in  a  bill  to  quiet  title  of  ignorance  of  citizenship  of  certain 
defendants,  such  defect  as  would  defeat  Jurisdiction  and  render 
any  decree  thereon  liable  to  reversal;  Fideliter  v.  United  States, 
1  Sawy.  156,  1  Abb.  (U.  S.)  579,  F.  C.  4,755,  holding  allegation  of  seiz- 
ure, in  libel  to  condemn  vessel,  necessary  to  Jurisdiction,  and  failure 
to  allege  same  ground  for  reversal  on  appeal;  Farmers',  etc.,  Co.  v. 
McKinney,  6  McLean,  10,  F.  O.  4,6G7,  when  Circuit  Court  refused 
to  regard  Its  decree  in  former  case  a  nullity  because  jurisdiction 
did  not  appear  therein;  Holmes  v.  Railroad  Co.,  7  Sawy.  392,  9  Fed. 
237,  denying  Federal  jurisdiction  of  a  cause  of  action  already 
finally  determined  In  a  proceeding  in  a  State  court,  deciding  the 
question  of  inhabitancy  of  the  parties;  In  re  Eaton,  51  Fed.  805, 
holding  in  collateral  proceeding  on  application  for  habeas  corpus 
order  of  injunction  not  void  for  failure  of  record  to  show  juris- 
dictional facts;  Skirving  v.  Insurance  Co.,  59  Fed.  745,  19  U.  S. 
App.  442,  refusing  to  enjoin  execution  of  judgment  obtained  in 
Circuit  Court  for  failure  of  record  to  shpw  jurisdiction;  Foltz  v. 
Railway  Co.,  60  Fed.  318,  19  U.  S.  App.  576,  collecting  cases,  hold- 
ing jurisdiction  of  Federal  court  to  condemn  land  in  a  suit  in  which 
final  judgment  rendered,  not  subject  to  collateral  attack  in  proceed- 
ing between  same  parties  to  enjoin  ejectment;  Ex  parte  Lennon, 
64  Fed.  322,  22  U.  S.  App.  561,  holding  jurisdiction  of  court  to 
grant  injunction  in  former  proceeding,  unassailable  for  lack  of 
diverse  citizenship  of  parties  on  petition  for  habeas  corpus  by  one 
committed  for  contempt  for  violating  injunction;  Pullman  Co.  v. 
Washburn,  66  Fed.  794,  holding  defendant  in  suit  to  collect  judg- 
ment rendered  by  Circuit  Court  could  not  assail  jurisdiction  of 
former  suit  for  Inadequacy  of  amount  in  controversy;  Board  v. 
Piatt,  79  Fed.  571,  49  U.  S.  App.  216,  222,  holding  judgment  of 
State  court  having  Jurisdiction  of  parties  and  subject-matter  not 
liable  to  collateral  attack,  in  Federal  court,  for  fraud  or  error; 
Dexter  Co.  v.  Sayward,  84  Fed.  303,  denying  right  of  court  in 
a  collateral  proceeding  to  pronounce  void  a  judgment  of  Circuit 
Court  and  mandate  of  Supreme  Court  in  cause  removed  from  State 
court,  though  record  fails  to  show  ground  for  removal;  Ludlngton 
v.  The  Nucleus,  15  Fed.  Cas.  1095,  holding  District  Court  being  of 
limited  Jurisdiction  had  no  jurisdiction  of  contract' for  furnishing 
materials  at  home  port  on  lake  in  building  vessel,  in  absence  of  stat- 
ute conferring  same;  In  re  McDonald,  16  Fed.  Cas.  28,  to  point  that 
Jorisdiction  of  Federal  court  after  Judgment  had  been  rendered 
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could  not  be  questioned  for  failure  of  record  to  show  Jurisdictional 
facts,  in  collateral  proceeding  on  habeas  corpus. 

In  the  State  courts  the  syllabus  principle  has  been  cited  and 
relied  upon  as  follows:  Wyman  v.  Campbell,  6  Port  244,  31  Am. 
Dec.  691,  to  effect  that  judgment  of  Orphans'  Court  of  Alabama 
void  unless  Jurisdictional  facts  appeared  of  record,  it  being  a  court 
of  special  jurisdiction;  Mugent  v.  State,  18  Ala.  524,  defining 
"inferior  courts"  according  to  Alabama  Constitution;  Pearce  v. 
Iron  Works,  32  Ala.  72,  holding  Federal  courft  judgment  not  subject 
to  collateral  attack  on  ground  of  want  of  diverse  citizenship  of 
parties;  Busteed  v.  Parsons,  54  Ala.  401,  25  Am.  Rep.  693,  holding 
District  Court  though  of  limited  is  not  of  inferior  jurisdiction,  and 
Judge  thereof  not  liable  personally  for  erroneously  issuing  warrant 
for  arrest  upon  affidavit;  Goodman  v.  Winter,  64  Ala.  426,  where 
court  held  sentence  of  Probate  Court  to  be  conclusive  except  In 
a  direct  proceeding  for  its  vacation  or  reversal;  Borden  v.  State, 

11  Ark.  541,  54  Am.  Dec.  232,  holding  that  an  Arkansas  Probate 
Court  being  a  court  of  superior  jurisdiction  its  decree  could  not  be 
pronounced  a  nullity;  La  Croix  v.  Commissioners,  49  Conn.  596, 
defining  "  inferior  courts  "  in  State  Constitution;  Kenny  v.  Greer, 
13  111.  452,  concurring  opinion,  arguing  in  favor  of  validity  of  State 
court  judgment  In  collateral  action,  though  jurisdictional  facts 
did  not  appear;  Haywood  v.  Collins,  GO  111.  342,  dissenting  opinion, 
arguing  against  liability  of  Judgment  of  State  court  of  superior 
jurisdiction  to  collateral  attack  for  want  of  jurisdiction;  Hays  v. 
Ford,  55  Ind.  56,  holding  complaint  to  enjoin  collection  of  judg- 
ment because  of  plaintiff's  discharge  in  bankruptcy,  not  demurrable 
for  failure  to  show  jurisdiction  to  grant  discharge;  Wright  v.  Marsh, 

2  G.  Greene,  103,  holding  judgment  of  a  territorial  court  not  void  for 
failure  of  the  record  to  show  all  jurisdictional  facts;  Ward  v. 
Cozzens,  3  Mich.  258,  in  suit  for  false  imprisonment,  holding  order 
of  Federal  court  directing  issue  of  capias  not  void,  though  facts  did 
not  authorize  It;  Grand,  etc.,  Co.  v.  Gray,  38  Mich.  468,  defining  juris- 
diction of  municipal  courts,  holding  their  judgments  binding  until 
reversed,  though  no  jurisdiction  be  shown  of  record;  Jim  v.  State, 

3  Mo.  163,  discussing  effect  In  appellate  court  of  omission  of  juris- 
dictional facts  from  record  in  murder  trial;  Reed  v.  Vaughn,  10 
Mo.  448,  where  held  bill  to  enjoin  judgment  included  in  bankrupt's 
schedule  need  not  show  jurisdiction  of  District  Court  to  grant  the 
discharge;  Johnson  v.  Beazley,  65  Mo.  260,  27  Am.  Rep.  282,  holding 
record  of  appointment  of  administrator  could  not  be  regarded  as  a 
nullity  in  a  collateral  proceeding  because  record  failed  to  show 
jurisdictional  facts;  State  v.  Rainey,  74  Mo.  234,  to  point  that  judg- 
ment of  Federal  court  not  subject  to  collateral  attack  in  State 
court. 

Other  State  court  citing  and  applying  cases  are:  Kittredge  ▼. 
Emerson,  15  N.  H.  263,  to  point  that  Federal  court  could  not,  in  a 
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collateral  proceeding,  regard  judgment  of  State  court  as  void,  though 
same  might  be  reversible  for  error  in  Federal  Supreme  Court; 
Sherman  y.  Hanno,  66  N.  H.  166,  28  Atl.  21,  holding  reference  in 
a  mortgage  to  a  deed  for  description  of  premises  not  ground  for 
collateral  attack  on  judgment  of  foreclosure;  Russel  v.  Works,  85 
N.  J.  L.  320,  holding  judgment  of  Justices'  Court  in  New  Jersey 
not  to  be  liable  to. attack  collaterally;  Ruckman  v.  Cowell,  1  N.  T. 
507,  and  Chemung  y.  Judson,  8  N.  Y.  261,  holding  discharge  in  bank- 
ruptcy where  offered  in  evidence,  cannot  be  regarded  as  a  nullity 
for  failure  to  show  Jurisdictional  facts;  Lessee  v.  Jeffries,  12  Ohio, 
271,  40  Am.  Dec.  478,  in  argument  to  point,  that  mere  failure  to  show 
jurisdiction  on  record  in  a  collateral  proceeding  does  not  invalidate 
judgment  of  court  of  general  jurisdiction;  Sheldon  y.  Newton,  3 
Ohio  St.  500,  to  effect  that  proceedings  of  Court  of  Common  Pleas  not 
to  be  regarded  as  invalid  in  a  collateral  proceeding  for  mere  failure 
to  show  all  jurisdictional  facts;  Thompson  v.  Lyle,  3  Watts  &  S. 
168,  holding  it  error  foi'  State  court  In  collateral  proceeding  to  regard 
proceedings  of  District  Court  as  void;  Supervisors  v.  Le  Clerc,  3 
Pinn.  327,  holding  that  as  County  Courts  were  limited  in  their  juris- 
diction, the  record  must  show  that  they  acted  within  their  powers; 
Williamson's  Case,  26  Pa.  St.  23,  67  Am.  Dec.  386,  holding  State 
Supreme  Court  could  not  review  judgment  of  District  Court  on 
application  for  habeas  corpus;  Vincent  v.  Davidson,  1  Kan.  App. 
612,  42  Pac.  392,  holding  judgment  of  an  inferior  court  could  not 
be  questioned  or  set  aside  in  a  collateral  proceeding  where  record 
showed  jurisdiction.  Cited  also  In  dissenting  opinion,  McNutt  v. 
Bland,  2  How.  22,  25,  11  L.  164,  165,  arguing  as  to  Federal  juris- 
diction for  diverse  citizenship. 

Modified  in  Kingsbury  v.  Buckner,  134  U.  S.  675.  33  L.  1057,  10 
S.  Ct.  646,  holding  that  judgment  is  void  and  may  be  collaterally 
attacked  where  party  against  whom  rendered  was  never  before  the 
court;  Werz  v.  Werz,  11  Mo.  App.  35,  holding  that  the  presumption 
In  favor  of  judgments  of  superior  courts  is  confined  to  proceedings 
according  to  course  of  common  law;  Morse  v.  Presby,  25  N.  H. 
301,  to  effect  that  decree  of  District  Court  in  bankruptcy  was  liable 
to  collateral  attack,  its  powers  in  such  cases  being  special;  In  re 
Booth,  3  Wis.  180,  holding  judgment  of  District  Court  void  where 
record  aflarmatively  showed  it  to  have  acted  without  jurisdiction. 

The  inferior  courts  of  the  United  States  are  courts  of  limited 
jurisdiction,,  p.  199. 

Cited  in  United  States  v.  Ta-wan-ga-ca,  Hemp.  305,  F.  C.  16,435, 
applying  the  rule  in  holding  District  Court  for  Arkansas  could  not 
take  cognizance  of  crime  committed  outside  of  the  district;  United 
States  V.  New  Bedford  Bridge,  1  Wood.  &  M.  438,  F.  C.  15,867, 
den  Ing  Circuit  Court's  power  to  punish  a  nuisance  in  maintaining 
a  bridge  over  navigable  waters,  in  absence  of  authority  from 
concrescu 
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Conflict  of  laws. —  Law  of  place  where  land  is  situated   govems 
as  to  the  title  and  disposition  of  real  property,  pp.  201-204. 

The  citations  collect  a  number  of  authorities  affirming  and  ap- 
plying this  principle,  as  follows:  Taylor  v.  Benham,  5  How. 
273,  12  L.  149,  holding  that  necessity  for  recording  will,  directing 
lands  to  be  sold  by  executor,  depends  upon  law  of  State  where 
lands  lie;  United  States  y.  Fox,  94  U.  S.  320,  24  L.  193,  holding  that 
devise  to  United  States  of  lands  in  New  York  was  void  under 
New  York  law,  limiting  devises  of  lands  to  natural  persons  and 
domestic  corporations;  Brine  v.  Insurance  Co.,  96  U.  S.  635,  24  L. 
S61,  holding  State  law  giving  mortgagor  twelve  months  to  redeem 
after  sale  under  foreclosure,  and  his  judgment  creditor  further  time, 
governed  the  Federal  courts;  Robertson  v.  Pickrell,  109  U.  S.  611, 
27  L.  1050,  3  S.  Ct.  409,  to  effect  that  probate  of  will  of  real  estate 
in  Virginia  did  not  pass  title  to  realty  in  the  District  of  Columbia 
where  not  so  provided  by  law  of  the  District;  Schley  v.  Car  Co., 
120  U.  S.  580,  30  L.  791,  7  S.  Ct  732.  holding  that  transfer  of  realty 
to  be  legal  must  be  according  to  the  lex  rei  sitae;  Langdon  v. 
Sherwood,  124  U.  S.  82,  31  L.  346,  8  S.  Ct  431,  holding  that  State 
statute  providing  that  Judgment  or  decree  of  court  therein  for  con- 
veyance of  land,  after  certain  time  operated  as  conveyance,  applied 
to  Federal  court  decree;  Aradt  v.  Griggs,  134  U.  S.  321,  33  L.  920, 
10  S.  Ct  559,  where  held  that  under  Nebraska  statutes  court  could 
acquire  jurisdiction  to  quiet  title  to  realty  by  constructive  service 
against  nonresident  defendants;  Magoun  v.  Bank,  170  U.  S.  289, 
42  L.  1041,  18  S.  Ct.  596,  sustaining  Illinois  inheritance  tax  law  and 
right  of  State  to  make  such  taxes  lien  on  realty;  United  States  v. 
Bain,  3  Hughes,  606,  F.  C.  14,496,  sustaining  power  of  State  legis- 
lature to  authorize  lease  of  space  on  river  for  dock,  notwithstand- 
ing United  States  was  thereby  impeded  in  use  of  portion  of  its 
wharf;  McClaskey  v.  Barr,  47  Fed.  169,  holding  that  in  order  for 
will  probated  in  another  State  to  pass  realty  in  Ohio,  law  relative 
to  recording  of  same  in  county  where  land  situated  must  be  com- 
plied with;  Billings  v.  Min.  Co.,  51  Fed.  344,  10  U.  S.  App.  1, 
holding  laws  of  State  in  which  mining  property  was  situated 
determinative  of  right  of  aliens  to  inherit  same  from  an  alien,  sub- 
ject only  to  direct  proceedings  on  part  of  United  States  under  its 
laws  to  defeat  their  title;  Magill  v.  Brown,  16  Fed.  Cas.  447,  in 
argument  upon  legality  of  certain  devises  and  bequests  for  pious 
and  charitable  uses,  to  point  that  disposition  of  realty  is  subject  to 
laws  of  State  in  which  it  is  situated;  In  re  Zug,  30  Fed.  Cas.  948, 
16  Bank.  Reg.  280,  281,  conforming  to  rule  of  State  decisions, 
liolding  realty  held  in  common  by  members  of  partnership  not 
partnership  assets;  Leavens  v.  Butler,  8  Port  401,  holding  decree 
of  State  court  distributing  real  estate  of  decedent  inoperative  upon 
lands  in  other  States;  Goodman  v.  Winter,  64  Ala.  428,  declaring 
necessity  for  conformity  to  law  of  State  in  which  land  is  situated, 
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improving  devise  of  such  land  by  one  domiciled  in  another  State; 
Apperson  v.  Bolton,  29  Ark.  427,  to  effect  that  widow's  dower  right 
determined  by  law  of  State  in  which  land  is  situated;  S.  C,  pp.  435, 
437,  declaring  necessity  for  conformity  to  Arkansas  law,  requiring 
probate  of  foreign  will  before  lands  could  be  sold  thereunder; 
Ghappell  v.  Jardine,  51  Ck>nn.  66,  construing  mortgage  on  real  estate 
In  New  York  according  to  New  York  law;  Key  v.  Harlan,  52  Ga. 
477,  holding  will  executed  and  probated  in  Tennessee,  according  to 
law  there,  but  which  did  not  conform  to  Georgia  laws,  did  not 
affect  real  estate  in  Georgia. 

In  other  jurisdictions  are  the  following  citing  and  applying  cases: 
Seaman  v.  Cook,  14  111.  506,  determining  nature  and  extent  of 
interest  in  lands  in  New  York  according  to  New  York  law;  Stoltz 
V.  Doering,  112  111.  239,  where  right  of  illegitimate  child  to  inherit 
real  estate  determined  by  lex  rel  sitae  not  by  law  of  child's  domi- 
cile; Lucas  V.  Tucker,  17  Ind.  45,  declaring  necessity  for  conformity 
to  local  law  relating  to  foreign  wills  before  executor  could  sell 
same,  or  come  within  scope  of  statute  curing  defective  executor's 
sales;  Evansville  Go.  v.  Winsor,  148  Ind.  688,  48  N.  E.  594,  holding 
right  to  contest  foreign  will  devising  realty  in  Indiana  accrued  as 
to  such  realty,  upon  presenting  will  for  record  under  Indiana  law; 
Doyle  V.  McGulre,  38  Iowa,  413,  where  a  husband  and  wife  in  Penn- 
sylvania had  certain  transactions  involving  title  in  realty  in  Iowa» 
law  of  Iowa  determined  their  Interests  with  reference  to  husband's 
attachment  creditor;  Acker  v.  Priest,  92  Iowa,  616,  61  N.  W.  237, 
to  effect  that  law  of  State  where  land,  subject  of  an  alleged  trust, 
lies,  determines  question  whether  such  trust  was  in  fact  created; 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  465,  22  Am.  Dec.  47,  holding 
probate  of  foreign  will  in  Indiana  not  effectual  as  to  realty  in 
Kentucky;  Scott  v.  Key,  11  La.  Ann.  239,  dissenting  opinion^ 
arguing  against  right  of  one  to  inherit  realty  in  Louisiana,  who, 
bom  out  of  wedlock  in  Arkansas,  was  legitimated  by  act  of 
legislature  of  that  State;  Osbom  v.  Adams,  18  Pick.  247,  where 
citizen  of  Connecticut,  under  statute  of  that  State,  assigned  for 
benefit  of  his  creditors,  land  in  Massachusetts  did  not  pass  thereby; 
Crusoe  v.  Butler,  36  Miss.  167,  holding  record  of  probate  in  another 
State  of  will  devising  lands  in  Mississippi  not  sufficient  evidence 
to  establish  the  will;  S.  C,  p.  172,  to  effect  that  probate  in  Mis- 
sissippi of  foreign  will  established  right  of  executor  to  sell  lands 
there  under  power  conferred  by  the  will;  Cabanne  v.  Skinker,  56  Mo. 
867,  to  effect  that  probate  of  will  not  being  effectual  as  to  real 
estate  in  another  State,  neither  executor  thereunder  nor  his  sureties 
were  liable  as  such  for  such  estate;  Keith  v.  Keith,  97  Mo.  228, 
10  S.  W.  599,  holding  a  foreign  wiU  executed  according  to  laws  of 
Missouri,  but  not  recorded  there,  not  notice  to  one  who  loaned 
money  on  land  in  Missouri,  which  was  devised  thereby;  Emmons 
v.  Gordon,  140  Mo.  499,  500,  62  Am.  St.  Rep.  740,  741,  41  S.  W.  1001, 
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where  held  that  executor  and  sureties  not  liable  on  his  bond  for 
sale  of  realty  In  another  State  not  In  compliance  with  the  laws 
thereof;  Eyre  v.  Stover,  37  N.  H.  121,  holding  testator  domiciled  In 
another  State  cculd  not  deprive  his  posthumous  child  of  the  right 
to  inherit  his  realty  in  New  Hampshire  by  omitting  to  provide 
for  him  in  his  will;  Nelson  v.  Potter,  50  N.  J.  L.  326.  15  Atl.  376, 
holding  will  executed  and  probated  in  California  and  recorded  in 
New  Jersey  not  effectual  to  devise  lands  in  latter  State  if  not 
executed  according  to  law  thereof;  Bulloclc  v.  Bulloclc,  61  N.  J.  Eq. 
446,  27  Atl.  436,  where  court  refused  to  compel  defendant  to  exe- 
cute mortgage  on  lands  in  New  Jersey  in  obedience  to  decree  of 
a  court  of  another  State;  Wills  v.  Cowper,  2  Ohio,  129,  holding  law 
of  Virginia,  under  which  administrator,  with  will  annexed,  possessed 
power  of  sale  conferred  upon  executor  by  will,  did  not  so  extend 
his  powers  with  reference  to  Ohio  lands;  In  re  Clayson's  Will,  24 
Or.  545,  34  Pac.  359.  where  held  execution  and  probate  of  foreign 
will  of  lands  to  be  effective  in  Oregon  must  have  been  according  to 
Oregon  law;  La  Selle  v.  Woolery,  14  Wash.  71,  53  Am.  St.  Rep. 
857,  44  Pac.  115,  32  L.  R.  A.  75,  restricting  length  to  which  court 
would  go  in  enforcing  rights  acquired  in  another  State. 

Distinguished  in  White  v.  Keller,  68  Fed.  801,  30  U.  S.  App.  275, 
which  holds  that  devise  of  realty  talces  effect  upon  death  of  testator, 
though  subsequent  probate  of  unrecorded  will  does  not  affect  title 
of  innocent  purchaser  from  the  heir.  Reconciled  in  Oakey  v.  Corry, 
10  La.  Ann.  503,  where  Federal  assignee  in  banltruptcy  In  Missis- 
sippi, under  order  of  court,  sold  land  in  Louisiana.  Distinguished  in 
Ross  V.  Ross,  129  Mass.  246,  37  Am.  Rep.  322,  In  argument,  to  effect 
that  child  domiciled  in  and  adopted  according  to  law  of  another 
State  is  entitled  to  inherit;  Vaughan  v.  Phebe,  1  Mart.  &  Yerg. 
24,  17  Am.  Dec.  779,  to  point  that  right  to  freedom  of  one  until 
recently  domiciled  In  another  State  not  determined  by  law  of  that 
State. 

Miscellaneous. —  Warner  v.  Brinton,  29  Fed.  Cas.  234,  to  point  that 
probate  of  a  will  is  not  evidence  of  a  devise  at  common  law,  and 
holding  will  could  be  contested  after  probate;  p.  235,  to  point  that 
minutes  of  evidence  talcen  on  probate  probably  open  to  objection 
in  action  of  ejectment;  Crapster  v.  Griffith,  2  Bland,  Ch.  24.  Cited 
erroneously  in  Wilson  v.  Pierce,  30  Fed.  Cas.  153. 

10  Wheat.  204-245,  6  L.  303,  WRIGHT  v.  DENN. 

Wills. —  A  devisee  takes  an  estate  for  life  only,  where  there  are 
no  words  of  limitation  to  the  devise,  and  no  contrary  intention 
plainly  appears;  and  introductory  clause  declaring  intent  to  dispose 
of  entire  estate  does  not  per  se  enlarge  such  devise,  pp.  227, 
228,  232. 

Cited  and  rule  applied  in  Ferguson  v.  Zepp,  4  Wash.  C.  C.  648. 
F.  G.  4,742,  to  point  that  Introductory  clause  cannot  per  se  enlarge 
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the  estate  devised,  to  a  fee;  S.  C,  p.  &^d,  F.  G.  4,742,  holding  that 
the  words  "  residue  and  remainder  "  in  a  devising  clause  could  not 
of  themselves  so  enlarge  the  estate;  S.  C,  pp.  t>49,  650,  F.  C.  4,742, 
to  effect  that  where  there  is  a  charge  upon  the  devisee  personally 
in  respect  to  tjie  devise  he  takesl^the  fee;  Warner  v.  Brinton,  29 
Fed.  Gas.  242,  where  court  refused  to  construe  introductory  clause 
as  enlarging  the  estate  devised  to  a  fee;  Hitch  v.  Patten,  8  Houst 
(Del.)  370,  371,  16  Atl.  577,  2  L.  R.  A.  734,  dissenting  opinion,  to 
point  that  introductory  clause  cannot  operate  to  entarge  the  estate 
devised;  McLellan  v.  Turner,  15  Me.  438,  holding  a  devise  could  not 
be  construed  to  carry  the  fee  because  of  a  charge  upon  the  realty 
for  payment  of  debts;  Lummus  v.  Mitchell,  34  N.  H.  46,  collecting 
cases,  reaffirming  general  rule,  but  holding  context  plainly  estab- 
lished intention  to  devise  the  fee;  S.  G.,  p.  47,  holding  charge 
of  a  legacy  upon  devisee  with  respect  to  land  devised  was  a  mani- 
festation of  intent  to  devise  the  fee;  Steele  v.  Thompson,  14  S.  &  R. 
94,  holdinf'  in  a  case  where  the  arrangement  and  connection  indi- 
cated such  an  intention  the  introductory  clause  had  the  effect  of 
enlarging  the  estate  devised  to  a  fee. 

Distinguished  in  Kellogg  v.  Blair,  6  Met.  326,  holding  that  the 
word  "estate"  carried  the  fee. 

Wills. —  A  devise  of  an  "  estate  "  carries  the  fee,  but  not  so  of 
**  lands  and  tenements,"  or  **  in  possession,  reversion  or  remainder," 
unless  the  context  shows  such  an  intention,  pp.  235-238. 

WillB. —  A  legacy  Is  not  a  charge  upon  real  estate  devised  unless 
the  intention  to  charge  is  manifested  by  express  words  or  by  fair 
Implication,  pp.  226,  227,  229. 

Cited  and  rule  applied  in  Taylor  v.  Harwell,  65  Ala.  10,  holding 
A  legacy  payable  upon  legatee's  coming  of  age,  out  of  profits  upon 
realty  devised  in  trust,  not  a  charge  upon  the  realty  if  profits  in- 
sufllcient;  In  re  WilW>f  Newcomb,  98  Iowa,  179,  67  N.  W.  588,  holding 
legacy  payable  out  of  personalty  only,  unless  expressly  or  by  neces- 
sary implication  charged  on  realty;  Owens  v.  Glaytor,  56  Md.  133, 
where  an  annuity  held  not  to  be  chargeable  on  the  real  estate; 
Knotts  V.  Bailey,  54  Miss.  239,  28  Am.  Rep.  351.  where  testator 
l>lended  realty  and  personalty  in  residuary  clause,  held,  a  manifes- 
tation of  intent  to  charge  legacies  on  realty;  Judge  v.  Kimball,  12 
If.  H.  170,  holding  legatee  not  entitled  to  proceed  against  the  land 
where  legacy  not  charged  thereon,  except  under  New  Hampshire 
statute,  after  personalty  Is  exhausted;  Leigh  v.  Savidge,  14  N.  J. 
Eq.  129,  in  argument,  to  point  that  an  express  grant  of  power  to 
•executors  to  execute  their  trust  does  not  charge  realty  with  legacies; 
Larkin  v.  Larkin,  17  R.  I.  463,  23  Atl.  20,  holding  annuities  personally 
•charged  upon  devisees  of  realty  not  chargeable  upon  the  land ;  Kirk- 
paferick  v.  Chestnut,  5  S.  G.  219,  holding  a  charge  to  testator's  sons  to 
pajt  AS  they  become  entitled  to  the  estates  devised  to  them,  each  an 
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equal  proportion  of  a  sum  to  their  sisters,  not  a  charge  on  the  land; 
Moore  v.  Davidson,  22  S.  O.  101,  where  intention  to  charge  realty 
appeared  by  clear  implication  from  the  terms  of  the  wilL  See  also 
8  Am.  St  Rep.  722,  copious  note,  collecting  cases;  Cairns  v.  Smith, 
48  S.  W.  732  (Tex.  Civ.),  collecting  authorities  and  •holding  general 
legacies  not  charged  on  realty. 

Denied  in  Clyde  v.  Simpson,  4  Ohio  St  461,  holding,  where  legacy 
charged  upon  devisee  in  respect  of  the  property  devised,  it  is  an 
equitable  charge  upon  the  land. 

Wills.— Court  should  give  effect  to  all  words  of  a  will  inter- 
preted according  to  their  plain  and  ordinary  sense,  unless  mani- 
festly otherwise  applied;  but,  where  so  used  as  to  be  meaning- 
less, they  are  surplusage,  p.  239. 

Cited  in  Estate  of  Wood,  36  Cal.  81,  construing  word  "  intestate  " 
as  used  in  the  will;  Welsch  v.  Bank,  94  111.  200,  where  court  held 
the  plain  intention  of  testator  to  be  the  paramount  object  in  con- 
struing wills,  which  would  be  effectuated  by  adding  words,  if 
plainly  necessary;  Matter  of  Tompkins,  154  N.  Y.  645,  49  N.  B.  138, 
applying  rule  construing  will  so  as  to  give  effect  to  all  parts 
thereof;  Steele  v.  Thompson,  14  S.  &  R.  101,  where  court  considered 
all  the  circumstances  apparent  in  the  will  in  determining  the  intent 
of  testator  to  devise  the  fee;  Warner  v.  Brinton,  29  Fed.  Cas.  237, 
upon  value  of  settled  rules  of  interpretation. 

Miscellaneous.— Cited  in  Green  v.  Byrne,  46  Ark.  467,  holding 
where  a  legacy  was  charged  upon  lands,  legatee  need  not  wait  for 
personal  assets  to  be  exhausted  before  proceeding  against  lands 
in  rem.  Cited  erroneously  in  Andrews  v.  Jones,  10  Ala.  422»  to  point 
that  marriage  is  a  valuable  consideration. 

10  Wheat  246-305,  6  L.  314,  UNITED  STATES  v.  MORRIS. 

Pleading.— Upon  demurrer  to  replication,  advantage  cannot  be 
taken  of  errors  in  preceding  pleadings  that  would  not  have  been 
fatal  on  general  demurrer,  pp.  282,  283. 

Pleading.— In  plea  of  justification  by  marshal  for  not  levying 
execution,  the  setting  out  at  large  of  a  warrant  of  remission  of 
the  forfeiture  by  the  secretary  of  the  treasury  is  sufficient  bar, 
p.  284. 

Remission  of  forfeiture.— The  secretary  of  the  treasury  had 
authority,  under  the  remission  act  of  1797,  to  remit  a  forfeiture 
accruing  under  the  revenue  laws,  at  any  time  before  the  money 
was  paid  over  for  distribution,  as  well  the  part  to  which  the 
customs  officers  were  entitled,  as  the  government's  interest,  and 
his  decision  in  such  cases  was  conclusive,  pp.  285,  287-291,  297. 

The  following  citing  cases  rely  upon  this  holding  as  authority 'in 
deciding  various  points:    McLane  v.  United  States,  6  Pet  426,  S 
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L.  451,  holding  that  where  payment  of  an  amount  equal  to  certain 
duties,  required  as  condition  of  remission,  collector  was  entitled 
to  his  proportion  of  such  sum;  Maryland  y.  Railroad  Co.,  3  How. 
552,  11  L.  722,  sustaining  right  of  State  legislature  to  remit  a 
foneiture  which,  If  not  remitted,  would  have  been  payable  under 
a  previous  act  to  a  particular  county;  State  Bank  v.  Knoop,  16 
How.  408,  14  L.  993,  dissenting  opinion,  arguing  in  favor  of  right 
of  legislature  to  change  the  method  of  taxing  the  State  bank  from 
that  provided  in  the  act  incorporating  it;  Dorsheimer  v.  United 
States,  7  Wall.  174,  19  L.  189,  sustaining  authority  of  secretary  of 
treasury  to  remit  forfeiture  accruing  under  the  revenue  laws; 
Confiscation  Gases,  7  Wall,  461,  462,  19  L.  199,  sustaining  authority 
of  attorney-general  to  move  to  dismiss  prosecutions  under  act 
subjecting  to  forfeiture,  property  used  to  aid  rebellion,  notwith- 
standing the  interest  of  the  informant;  The  Laura,  114  U.  S.  415, 
29  L.  148,  5  S.  Gt.  883,  holding  a  remission  of  penalties  by  secretary 
of  treasury,  under  revised  statutes,  section  5294,  where  applied  for 
before  determination  by  competent  court,  of  informer's  interest, 
destroys  all  liability;  The  Laura,  19  Blatchf.  566,  569,  8  Fed.  615, 
617,  sustaining  power  of  secretary  of  treasury  to  remit  penalty 
under  revised  statutes,  section  5294,  thereby  extinguishing  all  lia- 
bility; United  States  v.  Three  Parcels,  3  Ware,  76,  F.  G.  16,512, 
where  held  collector  improperly  joined  as  co-plaintiff  in  information 
in  rem  for  forfeiture,  his  interest  being  conditional  and  liable  to 
extinction  by  remission;  About  Twenty-five  Thousand  Gallons,  1 
Ben.  372,  F.  O.  14,282,  sustaining  right  of  United  States  to  consent 
to  reopening  of  case  after  decree,  and  thereby  to  affect  reformer's 
rights  in  forfeited  goods;  Princess  of  Orange,  Jewels  of,  19  Fed. 
Cas.  1337,  in  argument  upon  right  of  collector  to  show  cause  against 
remigsion  of  forfeiture;  The  Palo  Alto,  2  Ware  (Dav.),  354,  355, 
F.  C.  10,700,  in  argument,  to  point  that  the  remission  is  not  irre- 
vocable until  delivery  of  the  rem,  where  unconditional;  Matter  of 
Floumoy,  1  Ga.  609,  holding  remission  of  a  fine  by  the  governor, 
extinguished  liability  on  a  note  which  had  been  given  for  the 
payment  thereof;  Thompson  v.  Bassett,  5  Ind.  536,  holding  no 
recovery  could  be  had  on  penal  bond  after  repeal  of  the  act  giving 
the  penalty;  Lapham  v.  Almy,  13  Allen,  306,  holding  informer  had 
no  recovery  against  collector  of  port  for  share  of  sum  paid  by  way 
of  compromise  of  legal  proceedings  for  smuggling;  Rice  v.  Thayer, 
105  Mass.  261,  7  Am.  Rep.  519,  holding  informer  entitled  to  nothing 
paid  by  way  of  compromise  before  final  judgment;  University  v. 
Bowse,  42  Mo.  323,  sustaining  authority  of  legislature  to  repeal 
clause  of  charter  exempting  university  from  taxation;  Burroughs 
▼.  Peyton,  Abrahams  v.  Same,  16  Gratt  492,  sustaining  power  of 
Confederate  congress,  by  law,  to  deprive  citizens  of  exemption 
from  military  service  formerly  granted  in  consideration  of  their 
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furnishing  substitutes.  Cited,  arguendo,  in  Brown  y.  Walker,  161 
U.  8.  601,  40  L.  822,  16  8.  Gt.  648,  discussing  president's  pardoning 
power. 

Distinguished  In  United  States  v.  Griswold,  11  Sawy.  72,  24  Fed. 
865,  denying  right  of  government  to  compromise  a  qui  tarn  action 
without  the  consent,  and  to  the  detriment  of  the  prosecutor;  United 
States  V.  Harris,  1  Abb.  (U.  S.)  117,  P.  C.  15,312,  holding  president 
could  not,  by  pardon  after  judgment,  divest  informer  of  his  vested 
right  in  the  forfeited  property;  Cook  v.  Freeholders,  26  N.  J.  L.  335, 
holding  that  &  pardon  after  payment  of  a  fine  does  not  entitle  person 
pardoned  to  restitution  of  the  flue  already  paid. 

Pleading.— A  defective  plea  may,  in  some  cases,  be  aided  by 
the  replication,  p.  287. 

Cited  and  ruled  applied  In  Childress  v.  Foster,  3  Ark.  258,  where 
certain  defects  held  waived  by  pleading  over;  Railway  Co.  v. 
Hessions,  150  111.  558,  37  N.  E.  908,  where  allegation  necessary  to 
state  a  cause  of  action  was  stated  only  in  last  count,  upon  de- 
fendant's pleading  over.  It  was  held  applicable  to  each  count;  Ellis 
V.  Appleby,  4  R.  I.  468,  holding  omission  of  essential  allegation 
from  a  plea  was  cured  by  admission  of  the  necessary  fact  in  the 
replication;  McMahon  v.  Polk,  10  S.  Dak.  300,  73  N.  W.  78,  collecting 
cases,  holding  omission  of  essential  fact  from  complaint  cured  by 
Its  averment  in  the  answer. 

Distinguished  in  Frazer  v.  Roberts,  32  Mo.  461,  holding  defect 
In  petition  not  cured  by  admission  of  omitted  fact  in  answer  of 
one  only,  of  two  defendants  answering  separately. 

Duties  —  Informer's  interest.— The  custom-house  officers  have 
an  Inchoate  interest  upon  the  seizure  of  goods  subject  to  forfeiture, 
determinable  by  the  Judgment,  and  finally  vested  by  the  distribu- 
tion of  the  proceeds,  p.  290. 

Cited  and  doctrine  applied  in  United  States  v.  Collier,  3  Blatchf. 
346,  F.  C.  14,833,  where  held  that  after  formal  distribution  under 
decree,  the  collector  could  not  be  divested  of  his  distributive  share 
by  remission  of  forfeiture;  United  States  v.  Sixty-four  Barrels,  3 
Cliff.  317,  F.  C.  16,306,  to  effect  that  in  proceedings  to  condemn 
spirits  for  payment  of  tax  out  of  proceeds,  condemnation  relates 
back  no  farther  than  date  of  seizure;  In  re  Jayne,  28  Fed.  422,  to 
effect  that  under  law  existing  before  1874,  informer  had  a  vested 
right  in  penalty  after  payment  into  treasury;  Cushman  y.  Hale,  68 
Vt.  449,  458,  35  Atl.  384,  387,  holding  prosecuting  attorney  had 
acquired,  by  conviction,  only  an  Inchoate  conditional  expectancy, 
wliich  was  extinguished  pending  appeal,  by  repeal  of  the  law  giving 
him  a  share  of  the  fine. 

The  term  *'  prosecution  "  embraces  everything  up  to  and  in- 
cluding the  execution,  p.  292. 
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Finesy  penalties  and  diaabilities  are  not  incurred,  and  do  not 
accrue,  until  Judgment,  p.  2d9. 

Cited  and  principle  applied  in  Princess  of  Orange,  Jewels  of, 
19  Fed.  Gas.  1340,  holding  case  not  to  be  one  for  remission  unless 
forfeiture  has  been  decreed,  or  confessed  in  petition  for  remission; 
United  States  v.  One  Hundred  Barrels,  1  Low.  247,  F.  O.  15,94e^ 
to  point  that  fines,  etc.,  do  not  accrue  until  Judgment;  Mitchell  ▼. 
Cunningham,  29  Me.  383,  to  point  that  confession  of  forfeiture 
pending  proceedings  therefor,  on  application  for  remission,  is  not 
conclusive  against  owner  so  as  to  render  inyalid  a  mortgage  of  the 
property  executed  by  him. 

10  Wheat  806-311,  6  L.  328,  THE  DOS  HERMANOS. 

Prise.—  Captures  made  Jure  belli  by  noncommissioned  captors 
are  made  for  the  government,  and  such  a  captor  has  no  claim,  ex* 
cept  for  salvage,  p.  310. 

Cited  and  rule  applied  in  The  Siren,  7  Wall.  163,  19  I>.  134, 
dissenting  opinion,  arguing  that  vessel  captured  by  United  States 
man-of-war,  being  property  of  the  government,  was  not  liable  for 
maritime  tort  since  its  owner,  the  government,  was  not  liable; 
The  Sh'en,  13  Wall.  393,  20  L.  506,  in  general  discussion  upon 
rights  of  captors,  to  point  that  no  rights  exist  except  those  ex- 
pressly granted  by  the  government;  Carrington  v.  Insurance  Co., 
8  Pet.  622,  8  L.  1031,  in  argument  upon  liability  of  insurer  for 
loss  of  vessel  by  seizure  for  engaging  in  illicit  trade,  holding  the 
seizure  legal  and  for  benefit  of  the  government  though  made  by 
a  non-commissioned  cruiser;  The  Ella  War  ley,  Blatchf.  Pr.  297,  F. 
O.  4,371,  to  point  that  prize  taken  in  time  of  war  became  govern- 
ment property;  Eight  Hundred  and  Fifty-eight  Bales  of  Cotton, 
Blatchf.  Pr.  326,  F.  O.  4,318,  holding  captured  cotton  was  govern- 
ment property  and  government  liable  to  pay  freight  therein  con- 
tracted for  by  its  competent  agent;  The  Siren,  1  Low.  282,  F.  0. 
12,911,  holding  ship  falling  into  hands  of  government  forces,  upon 
surrender  of  enemy's  port  became  government  property,  without 
any  particular  persons  being  the  captors;  The  Deer,  1  Low.  99, 
F.  0.  8,739,  where  persons  not  in  the  navy,  who  rendered  services 
in  connection  with  capture,  were  given  salvage;  Seventy-eight 
Bales,  1  Low.  18,  F.  0.  12,679,  where  goods,  property  of  enemy, 
abandoned  and  picked  up  at  sea  by  government  cruiser,  held,  prize 
of  war,  and,  therefore,  government  property,  out  of  which  captors 
were  entitled  to  salvage  only.  Also  cited,  arguendo,  in  The  Rita, 
89  Fed.  768,  holding  officers  and  men  of  auxiliary  cruiser  not 
regularly  enlisted  in  navy,  entitled  to  prize  money. 

AppaaL— Mode  of  taking  and  i>erfectiug  security  on  appeal  are 
matters  of  discretion  for  the  lower  court,  and  Supreme  Court  will 
not  interfere  with  its  exercise,  p.  311. 
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Cited  and  rule  applied  in  Anson  ▼.  Railroad  Co.,  23  How.  % 
16  L.  518,  where  court  permitted  appellant  to  give  bond  for  costs 
after  regular  time  expired;  United  States  v.  Adams,  6  Wall.  107, 
18  L.  793,  where  held  that  by  taking  initiatory  steps  In  time,  ap- 
pellant had  conformed  to  law  and  rules  of  court,  and  subsequent 
delay  in  perfecting  appeal  did  not  invalidate  it;  Edmonson  v. 
Bloomshire,  7  Wall.  311,  19  L.  92,  holding  filing  bond  not  necessary 
for  existence  of  appeal  so  as  to  start  time  running  within  which 
transcript  must  be  filed;  Blgler  v.  Waller,  12  Wall.  149,  20  L.  2(12, 
denying  motion  to  dismiss  appeal  because  bond  defective,  and 
granting  leave  to  file  new  bond;  Peugh  v.  Davis,  110  U.  8.  228, 
28  L.  128,  3  S.  Ct  18,  holding  where  appeal  allowed  by  court  in 
session,  acting  Judicially,  without  taking  bond.  Judge  of  appellate 
court  could,  nevertheless,  after  expiration  of  sixty  days,  grant  a 
supersedeas;  Wickelman  v.  Dick  Co.,  85  Fed.  851,  57  U.  S.  App, 
190,  allowing  appellant  time  to  give  security  on  appeal  notwith- 
standing expiration  of  six  months  from  date  of  decree;  Bamum's 
Appeal,  33  Conn.  127,  where  appeal  held  valid  when  applied  for  and 
granted  within  stautory  time,  though  bond  not  given  till  later. 
See  also  Green  v.  Lynn,  87  Fed.  840,  holding  merely  filing  petition 
without  obtaining  order  allowing  appeal  within  time,  insufficient. 

Distinguished  in  Adams  v.  Law,  16  How.  148,  14  L.  882,  holding- 
that  where  an  appeal  operated  as  a  supersedeas  the  law  must  have 
been  strictly  complied  with  and  bond  given  within  ten  days  after 
decree. 

Salvage.— Amount  of  salvage  is  within  the  sound  discretion  of 
the  District  Court,  and  will  not  ordinarily  be  disturbed  on  appeal, 
p.  311. 

Cited  in  The  Schooner  Emulous,  1  Sumn.  215,  F.  C.  4,480,  where 
appellate  court,  with  great  reluctance,  reduced  salvage  allowed  by^ 
District  Court,  because  exorbitant. 

10  Wheat  312-332,  6  L.  329,  THE  JOSEFA  SEGUNDA. 

United  States  District  Court  in  Admiralty  has  jurisdiction  to- 
determine  who  was  captor  of  vessel  violating  slave  trade  acts  and 
entitled  to  share  in  proceeds  of  vessel  and  cargo,  p.  825. 

Cited  in  United  States  v.  George,  6  Blatchf.  46,  F.  C.  15,197,  sus- 
talning  jurrisdiction  of  court  to  decree  distribution  of  penalties' 
after  condemnation;  Robinson  v.  Hook,  4  Mason,  144,  F.  C.  11,956, 
In  argument,  sustaining  jurisdiction  of  court  to  decree  distribution^ 
of  proceeds  after  condemnation  therein;  S.  C,  p.  148,  F.  C.  11,956, 
to  point  that  such  court  had  exclusive  jurisdiction  to  decide  wha 
was  the  informer  entitled  to  share  such  proceeds.  Cited  arguendo, 
rrlee  v.  Forrest,  173  U.  S.  425,  discussing  rights  of  heir  of  a  claim* 
ant  to  funds  in  court*s  possession. 
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Distinguished  in  Waring  y.  Clarke,  5  How.  486,  12  L.  24S,  dissent- 
ing opinion,  arguing  against  Jurisdiction  of  Admiralty  Court  in  case 
of  collision  on  navigable  river  within  a  county. 

Capture. —  To  constitute  a  capture  so  as  to  entitle  captor  to  pro- 
ceeds of  forfeiture  there  must  be  an  open  visible  possession  claimed 
and  authority  exercised,  p.  326. 

Cited  In  Fidellter  v.  United  States,  1  Sawy.  155,  1  Abb.  (U.  S.)  578, 
F.  C.  4,755,  denying  Jurisdiction  and  dismissing  libel  because  no 
seizure  alteged.. 

Abandonment. —  A  seizure  voluntarily  abandoned  or  not  followed 
by  prosecution  or  claim  insisting  upon  captor's  rights  becomes 
void,  pp.  327-328. 

Cited  in  The  Tug  May,  6  Biss.  249,  F.  C.  9,330,  note,  affirming 
the  principle;  United  States  v.  Ninety-two  Barrels,  8  Blatchf.  482, 
F.  C.  15,892,  where  Jurisdiction  defeated  by  bonding  and  releasing 
of  property  seized  before  filing  information;  Tracey  v.  Corse,  58 
N.  Y.  151,  holding  District  Court  had  no  Jurisdiction  to  condemn 
barge  which  had  passed  from  its  custody  by  unauthorized  sale 
by  collector. 

Capture. —  Under  slave  trade  act  of  1807,  any  one  may  seize 
vessel  violating  the  act,  and  proceeds  are  forfeited  to  government 
except  where  seizure  was  by  armed  vessel  of  navy  or  revenue  cutter 
on  the  high  seas,  in  which  event  they  are  distributed  as  in  case 
of  prize  of  war,  p.  331. 

Cited  in  Charge  to  Grand  Jury,  30  Fed.  Cas.  1027,  holding  seizure 
under  slave  trade  act  could  be  made  by  any  one. 

Miscellaneous.—  Cited  in  Emerson  v.  Hall,  13  Pet.  411,  10  L.  224, 
14  La.  3,  briefly  reviewing  decision  in  deciding  against  liability 
of  captors'  heirs  to  pay  their  ancestor's  debts  out  of  sum  granted 
by  congress  in  consideration  of  ancestor's  services  in  the  prosecu- 
tion. See  also  Blagge  v.  Balch,  162  U.  S.  458,  40  L.  1036,  16  S.  Ct 
856;  Wheaton  v.  United  States,  8  Blatchf.  475,  F.  C.  17,487,  where 
cited  as  instance  of  Supreme  Court  reviewing  decree  of  the  District 
Court,  distributing  captor's  share  of  forfeited  property  on  appeal 
brought  by  such  captors. 

10  Wheat.  333^^58,  6  L.  334,  BANK  OF  UNITED  STATES  v.  BANK 
OF  GEORGIA. 

Banks  and  banking. —  When  payment  is  received  by  a  bank  or 
other  payee  on  forged  paper  or  base  coin,  such  party  may,  if  with- 
out negligence,  recover  back  the  consideration  paid  or  sue  on  the 
original  demand,  p.  342. 

Cited  and  principle  applied  in  Semmes  v.  Wilson,  5  Cr.  C.  C.  289, 
290,  F.  C.  12.658,  holding  innocent  holder  who  gives  forged  note 
which  he  knows  has  been  dishonored,  in  payment  of  debt,  is  liable 
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for  amount  of  credit  received  therefor;  Foreman  v.  Hardwlck,  10 
Ala.  326,  to  pohit  that  maker  winning  his  promissory  note  on  a 
wager  did  not  constitute  payment;  State  v.  Abramson,  57  Ark.  150, 
20  S.  W.  1086,  holding  county  precluded  from  recovery  of  debt 
paid  in  forged  warrants  by  negligence  in  omitting  to  return  and  give 
notice  of  forgery;  Redington  v.  Woods,  45  Cal.  425,  426,  13  Am. 
Rep.  201,  202,  where  bank  held  liable  for  amount  paid  on  raised 
check,  on  ground  of  negligence  in  not  returning  check;  Pope  v. 
Nance,  Minor,  315,  note,  where  defendant,  who  had  paid  debt  with 
note  of  third  persons,  one  of  whose  names  therein  was  a  forgery, 
held  released  by  negligence  of  payee;  Collier  v.  Budd,  7  Mo.  487, 
where  purchaser  of  bill  of  exchange  from  Innocent  parties,  to  which 
Indorsement  of  payee  had  been  forged,  failed  to  recover  because  of 
negligence  in  giving  notice;  Bank  v.  Allen,  59  Mo.  314,  315,  where 
plaintiff  recovered  amount  paid  to  innocent  holder  for  value  on 
raised  and  altered  check,  where  notice  given  as  soon  as  forgery 
discovered;  Thomas  v.  Todd,  6  Hill,  341,  allowing  recovery  of  sum 
paid  in  counterfeit  bank  notes  lost  through  negligence  of  plaintiff; 
Gurcier  v.  Pennock,  14  S.  &  R.  63,  holding  plaintiff  entitled  to  re- 
cover sum  paid  in  spurious  foreign  coin;  Rick  v.  Kelly,  30  Pa.  St 
530,  holding  recovery  could  be  had  of  sum  paid  on  promissory 
notes  to  which  indorsements  were  forgeries,  upon  giving  notice 
and  making  return  within  a  reasonable  time;  Gilman  v.  Peck,  11 
Vt.  519,  34  Am.  Dec.  703,  permitting  recovery  of  sum  paid  in  bank 
biU  of  insolvent  bank,  defendant  being  cognizant  of  such  insol- 
vency when  he  made  such  payment;  Thrall  v.  Newell,  19  Vt.  207, 
47  Am.  Dec.  684,  where  amount  of  promissory  note,  void  for  in- 
sanity of  maker,  executed  In  favor  of  defendant  and  by  him  as- 
signed to  plaintiff,  was  recovered  from  defendant  Cited  also,  ar- 
guendo, in  De  Yoss  v.  Richmond,  18  Gratt  359,  98  Am.  Dec.  661, 
holding  city  liable  for  negligent  omission  of  its  agent  dealing  with 
innocent  third  person,  and  in  Corbit  v.  Bank,  2  Harr.  (Del.)  270, 
80  Am.  Dec.  651. 

Modified  in  Pope  v.  Nance,  1  Stew.  (Ala.)  371,  18  Am.  Dec.  64, 
to  point  that  offer  to  return  forged  note  of  third  person,  which  had 
been  received  from  defendant  not  necessary  where  defendant  not 
injured  by  the  omission;  Canal  Bank  ▼.  Bank,  1  Hill,  293,  where 
mere  delay  in  giving  notice  of  forgery  did  not  preclude  recovery  in 
absence  of  neglect. 

Banks  and  banking.— In  case  of  loss  occasioned  by  forgery,  as 
between  two  innocent  persons,  one  who  was  bound  to  know,  and  act 
on  his  knowledge,  cannot  recover  from  one  who  had  no  means  of 
knowledge;  accordingly,  bank  receiving  forged  notes  purporting  to  be 
its  own,  and  crediting  them  to  a  depositor,  is  bound  by  the  credit 
thus  given,  pp.  343,  344. 

The  following  citing  cases  afllrm  and  apply  the  foregoing  principle: 
Hoffman  ▼.  Bank,  12  Wall.  193,  20  L.  369,  and  Young  v.  Lehman,  63 
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Ala.  528,  holding  payor  of  drafts  accompanied  by  forged  bills  of 
lading  cannot  recover  sum  paid  thereon  to^lnnocent  holder;  Bank 
V.  Morgan,  117  U.  S.  109,  29  L.  816,  6  S.  Ct  661,  to  effect  that  de- 
positor could  not  recover  from  bank  amounts  paid  on  raised  checks 
to  his  confidential  agent  when  he  had  for  some  time  had  opportunity 
to  discover  the  fraud  by  Inspecting  his  pass-book;  United  States 
▼.  Bank,  45  Fed.  167,  holding  government  could  not  recover 
from  bank  money  paid  by  latter  on  former's  check  to  the 
person  to  whom  check  delivered  by  government  agent;  De- 
posit Bank  v.  Fayette  Bank,  90  Ky.  21,  13  S.  W.  339,  7  L.  R.  A. 
850,  851,  bank  cannot  recover  payments  on  forged  checks  to 
Innocent  holder  for  value;  Louisiana  Bank  v.  Citizens'  Bank,  28 
La.  Ann.  191,  26  Am.  Rep.  95,  holding,  a  bank  which  had  certified 
a  raised  check  must  bear  the  loss;  Commercial  Bank  v.  Bank,  30 
Md.  20,  96  Am.  Dec.  559,  holding  defendant  not  liable  for  amount 
paid  on  deposit  of  forged  check  on  plaintiff  which  they  had  trans- 
mitted to,  and  been  credited  with  by,  plaintiff  before  such  payment; 
Bank  v.  Swift  70  Md.  518,  14  Am.  St  Rep.  383,  17  Atl.  337,  holding 
payment  of  check  to  innocent  holder  did  not  entitle  bank  to  recovery 
where  drawer  had  no  funds  in  bank;  Bank  v.  Boutell,  60  Minn.  191, 
51  Am.  St.  Rep.  521,  62  N.  W.  328,  27  L.  R.  A.  640,  sustaining 
demurrer  to  complaint  for  money  paid  on  forged  check  to  Innocent 
holder;  Stout  v.  Benolst  39  Mo.  281,  90  Am.  Dec.  468,  to  effect  that 
acceptor  of  forged  bill  could  not  recover  sum  paid  thereon  to  bona 
fide  holder  for  value;  Crlppen  v.  Bank,  51  Mo.  App.  516,  holding 
plaintiff  bank,  which  sent  draft  on  defendant  bank  to  forger  of 
mortgage,  intending  same  to  be  paid  to  him,  could  not  recover  sum 
paid  on  the  draft;  Bank  v.  Bank,  46  N.  Y.  81,  7  Am.  Rep.  313,  where 
held  plaintiff  could  not  recover  sum  paid  on  forged  draft  to  bona  fide 
holder  for  value;  Bank  v.  Farmer's,  etc.,  Bank,  10  Vt  146, 33  Am.  Dec. 
191,  holding  drawee  of  forged  check,  amount  of  which  was  credited 
to  defendants'  account  who  were  innocent  holders,  could  not  re- 
cover; De  Yoss  V.  Richmond,  18  Gratt  359,  98  Am.  Dec.  661,  holding 
the  city  liable  for  amount  of  bond  Issued  by  its  agent  In  a  form  not 
authorized,  and  which  misled  innocent  holder  for  value;  Johnston 
Y.  Bank,  27  W.  Ya.  352,  359,  55  Am.  Rep.  320,  326,  holding  supposed 
maker  of  forged  note  could  not  recover  money  paid  by  himself 
thereon  to  innocent  holder  for  value.  See  also  Gilman  v.  Peck,*  11 
Yt  519,  34  Am.  Dec.  703,  recognizing  the  principle,  arguendo.  See 
also  9  Am.  Dec.  119,  note  collecting  cases.  See  also  52  Am.  Dec. 
451,  note.  See  17  Am.  St.  Rep.  891,  copious  note  stating  principle 
and  collecting  cases;  Pope  v.  Nance,  Minor,  315,  note;  77  Am.  Dec. 
759,  note  upon  authority  of  cashier  to  bind  bank  by  his  judgment 
on  genuineness  of  handwriting  of  check. 

Modified  in  Cooke  v.  United  States,  12  Blatchf.  55,  F.  C.  3,178, 
holding  government  not  concluded  by  purchase  of  counterfeit  treas- 
ury notes  by  assistant  treasurer,  from  recovering  purchase  price 
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from  former  holder.  Distinguished  in  Wilson  y.  Alexander,  8  Scam. 
883»  where  administrator  recovered  amount  paid  by  him  on  forged 
note  purporting  to  have  been  made  by  his  deceased.  Modified  in 
State  V.  Abramson,  57  Ark.  145,  146,  20  S.  W.  1085,  holding  a 
county  entitled  to  opportunity  to  investigate  and  determine  validity 
of  its  own  warrants  paid  in  discharge  of  debt  due  it  before  being 
precluded  from  recovery,  when  they  turn  out  to  be  forgeries;  BanlE 
V.  Riclcer,  71  111.  440,  22  Am.  Rep.  105,  holding  drawee  of  forged 
checl^  entitled  to  recover  where,  at  time  of  presentment,  holder 
withheld  from  him  linowledge  which  furnished  ground  for  belief 
that  same  was  forgery;  Bank  v.  Bank,  4  Ind.  App.  360,  51  Am.  St. 
Rep.  225,  30  N.  E.  809,  where  drawee  recovered  sum  paid  defendant 
on  forged  instrument,  which  had  been  discounted  and  indorsed  by 
defendant  "  for  collection;  **  Bank  v.  Tappan,  6  Kan.  467,  469,  7 
Am.  Rep.  573,  574,  holding  bank  not  entitled  to  credit  for  paying 
bill  to  which  plaintiff*s  acceptance  was  forged,  where  plaintiff  gave 
notice  and  returned  bill  where  forgery  discovered  and  before  bank 
prejudiced  by  delay.  Distinguished  in  Offutt  v.  Bank,  1  Bush  (Ky.), 
168,  where  bank  held  entitled  to  recover  original  debt  which  had 
been  paid  with  forged  note  of  third  parties.  Distinguished  in  Canal 
Bank  v.  Bank,  1  Hill,  290,  291,  where  forgery  was  of  payee's  in- 
dorsement on  draft,  and  recovery  was  allowed;  Bank  v.  Banking 
Assn.,  55  N.  Y.  214,  14  Am.  Rep.  235,  holding  plaintiff  could  recover 
sum  paid  on  check  which  it  had  certified,  the  body  of  which  was 
subsequently  altered;  distinguished  in  Ellis  v.  Ohio,  etc.,  Ck>.,  4  Ohio 
St  656,  64  Am.  Dec.  620,  holding  plaintiff  drawee  of  check  could 
recover  amount  paid  thereon  to  defendant  bank  whose  negligence 
had  misled  plaintiff;  People's  Bank  v.  Bank,  88  Tenn.  306,  17  Am.  St 
Rep.  888, 12  S.  W.  717,  6  L.  R.  A.  726,  plaintiff  bank,  drawee  of  check, 
could  recover  sum  paid  thereon  to  defendant  bank  whose  negligence 
at  time  of  cashing  same  had  misled  plaintiff;  City  Bank  v.  Bank, 
45  Tex.  218,  to  effect  that  where  plaintiff  paid  to  defendant  the 
amount  of  a  raised  check,  drawn  on  former's  correspondent  and 
which  plaintiff  had  pronounced  good  before  payment  plaintiff  not 
precluded  from  recovery;  Bank  v.  Fletcher,  68  Vt  86,  34  Atl.  39,. 
holding  surety  liable  on  note,  notwithstanding  a  renewal  of  same  by 
maker  to  which  surety's  name  was  forged,  and  representation  by 
maker  to  him  that  note  was  paid.    See  also  45  Am.  Dec.  633,  note. 

Bank  notes  ordinarily  pass  as  money,  and  are  good  tender,  unless 
specially  objected  to,  p.  347. 

This  holding  is  affirmed  and  applied  by  the  following  citing  cases: 

Legal  Tender  Cases,  12  Wall.  625,  20  L.  336.  dissenting  opinion,  in 

argument  upon  constitutionality  of  legal  tender  acts,  as  applied  to 

contracts  antedating  their  passage;  Legal  Tender  Case,  110  U.  S. 

4^ '5,  28  L.  213,  4  S.  Ct.  128,  holding  act  making  treasury  notes  legal 

*^^  der,  constitutional;  Woodruff  v.  Mississippi,  162  U.  S.  300,  40  L. 

^'^^»     16  S.   Ct  823,   defining   "  money  "   as  Including   bank   notes; 
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Corbit  y.  Bank,  2  Harr.  (Del.)  252,  30  Am.  Deo.  636,  affirming  the 
general  doctrine;  People  y.  May  hew,  26  Cal.  663,  holding  valid  a 
payment  in  treasury  notes  by  redemptioner  to  sheriff  for  purchaser 
In  absence  of  objection  by  sheriff;  Banic  v.  Rusbmore,  28  111.  471, 
where  bank  collected  and  deposited  to  their  credit  debt  due  plain- 
tiffs in  currency,  which  subsequently  depreciated,  held,  the  deposit 
was  general  and  bank  liable  therefor;  Ridenour  v.  McClurkin,  6 
Flackf.  414,  in  argument,  holding  good  a  payment  made  in  de- 
preciated currency,  where  neither  party  knew  of  the  depreciation; 
Boyd  V.  Olvey,  82  Ind.  300,  holding  valid  a  redemption,  where 
national  bank  notes  paid  to  and  accepted  by  clerk  of  court  for  use 
of  purchaser,  and  clerk  thereafter  held  himself  ready  to  pay  the 
amount  In  lawful  money;  Jones  v.  Overstreet,  4  T.  B.  Mon.  550, 
where  bank  notes  of  the  Bank  of  Kentucky  regarded  as  money  for 
purposes  of  satisfaction  of  execution  and  recovery  for  face  value 
thereof  had  against  the  sheriff;  Doyle  v.  Commissioners,  12  Qill  ft 
J.  494,  where  bank  notes,  deposited  as  a  wager,  held  to  be  money 
within  meaning  of  law  forfeiting  all  money  so  deposited  to  the 
county;  Duffy  v.  O* Donovan,  46  N.  Y.  228,  holding  tender  of  cer- 
tified check  good,  where  not  objected  to,  because  not  legal  tender; 
8hallenberger  v.  Brinton,  52  Pa.  St.  85,  concurring  opinion,  in 
argument  sustaining  constitutionality  of  act  making  treasury  notes 
legal  tender;  State  v.  Moseley,  10  S.  G.  4,  holding  judgment  satisfied 
by  sheriff  collecting  amount  thereof  in  Confederate  treasury  notes 
at  a  time  when  such  notes  passed  as  currency;  Rodgers  v.  Bass,  46 
Tex.  516,  holding  debt  discharged  by  payment  in  Confederate  notes, 
^during  the  war,  to  creditor's  agent  in  Texas;  Klapber  v.  Biggerstaff, 
47  Wis.  550,  32  Am.  Rep.  778,  3  N.  W.  361,  where  word  "  currency," 
In  certificate  of  deposit,  was  held  to  include  bank  notes  in  circulation 
at  par  with  coin.    See  also  52  Am.  Dec.  449,  450,  452,  note. 

Distinguished  in  Corbit  v.  Bank,  2  Harr.  (Del.)  270,  30  Am.  Dec 
651,  holding  deposit  by  bank  to  plaintiffs  credit,  of  notes  of  in- 
solvent bank,  did  not  render  it  liable  for  face  value  thereof.  Ex- 
plained in  Bank  v.  Lightbody,  13  Wend.  107,  27  Am.  Dec.  183, 
holding  payment  in  notes  of  insolvent  bank,  though  parties  ignorant 
of  the  insolvency,  was  not  a  satisfaction  of  the  debt;  Currie  y. 
White,  45  N.  Y.  842,  dissenting  opinion,  holding  offer  of  payment 
In  checks  not  a  tender. 

Miscellaneous.— Cited  incidentally  in  Flanagin  v.  Hambleton,  54 
Md.  227;  Smith  v.  Association,  119  N.  C.  260,  26  S.  B.  41.  Erroneously 
cited  in  Territory  v.  Golding,  3  Utah,  48. 

10  Wheat.  358-^7,  6  L.  341,  KEPLIN6ER  v.  DB  YOUNG. 

Patents.— One  who  contracts  with  manufacturer  to  purchase 
articles  made  by  patented  machine  is  not  liable  for  infringement; 
otherwise,  if  the  contract  really  amounts  to  a  hiring  of  the  machine^ 
p.  86&. 
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Cited  in  Hogg  v.  Emerson,  11  How.  607,  13  L.  833,  in  argument 
npon  measure  of  damages,  to  point  that  damages  not  recoverable 
for  mere  selling  or  buying;  Boyd  y.  M'Alpin,  3  McLean,  430,  F.  O. 
1,748,  to  point  that  the  selling  of  the  product  of  a  patented  machine 
did  not  constitute  infringement 

Patents.—- It  is  for  the  Jury  to  determine  from  the  evidence 
whether  contract  to  purchase  product  of  patented  machine  was 
merely  a  colorable  hiring  of  the  machinery  with  a  view  to  infringe 
the  patent,  pp.  304,  366. 

Cited  in  Byam  v.  Bullard,  1  Curt.  102,  F.  C.  2,262,  in  argument  to 
point  that  Jury  might  infer  infringement  from  purchase  of  article 
by  plaintiffs  agent  from  defendant,  if  connected  with  other  circum- 
stances. 

Miscellaneous.—  Cited,  incidentally,  in  Putnam  v.  Sudhoff,  20  Fed. 
Gas.  90. 

10  Wheat  367-395,  6  L.  343,  DB  WOLF  ▼.  JOHNSON. 

Conflict  of  laws.— A  contract  of  loan  is  governed  by  the  law  of 
the  place  where  made  and  to  be  repaid,  and  not  by  that  of  the 
place  where  security  is  taken,  p.  383. 

The  following  authorities  affirming  and  applying  this  doctrine 
are  collected  by  the  citations:  Andrews  v.  Pond,  13  Pet.  78,  10  L. 
67,  holding  usurious  contract  governed  by  laws  of  State  where 
made;  Scudder  v.  Bank,  91  U.  S.  411,  23  L.  248,  holding  law  of 
Illinois  determined  formalities  necessary  for  sufficiency  of  accept- 
ance of  foreign  bill  of  exchange;  Call  v.  Palmer,  116  U.  S.  100,  29 
L.  560,  6  S.  Ct.  302,  holding  question  whether  note  is  usurious 
depends  on  laws  of  State  where  made;  Coghlan  v.  South  Carolina 
B.  B.  Co.,  142  U.  S  lip,  35  L.  954,  12  S.  Ct  153,  holding  law  of 
State  where  contract  payable  determined  question  of  usury;  Mis- 
souri, etc..  Trust  Co.  v.  Krumseig,  172  U.  S.  355,  following  law 
of  State  where  transaction  had,  holding  usurious  contract  void; 
Fitch  V.  Bemer,  1  Biss.  339,  340,  341,  1  Flipp.  18,  19,  23,  F.  C.  4,836, 
holding  question  of  usury  determined  by  law  of  place  where  loan  4 
made;  Burrows  v.  Hannegan,  1  McLean,  316,  F.  C.  2,206,  holding 
law  of  State  where  note  made,  indorsed,  and  payable,  determines 
diligence  necessary  to  fix  indorser's  liability;  Oadman  v.  Vermont, 
etc.,  B.  B.  Co.,  16  Blatchf.  175,  F.  C.  2,935,  holding  contract  usuri- 
ous under  law  of  State  where  and  with  reference  to  which  made; 
Hickox  V.  Elliott,  10  Sawy.  430,  22  Fed.  23,  holding  maintenance 
no  defense  against  California  contract,  though  security  taken  in 
Oregon;  Hickox  v.  ElUott,  11  Sawy.  637,  27  Fed.  839,  holding 
champerty  did  not  vitiate  California  contract,  though  security  taken 
in  Oregon;  Black  v.  Beno,  59  Fed.  923,  holding  law  of  State  where 
loan  made  and  repayable  governed,   though   secured    elsewhere; 
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Kuhn  y.  Morrison,  75  Fed.  82,  holding  law  of  State  where  note 
made,  payable  and  security  situated  governed,  though  mortgage 
executed  elsewhere;  Trust  Co.  v.  Rathbum,  18  Fed.  Oas.  763,  hold- 
ing usury  law  of  State  where  security  situated  not  applicable  to 
loan  payable  in  Scotland. 

State  court  cases  collected  by  the  citations  are  as  follows: 
Broughton  ▼.  Bradley,  36  Ala.  691,  holding  usury  law  of  State 
where  original  bond  given  and  payable  governed;  Gubbedge  v. 
Napier,  62  Ala.  522,  holding  usury  law  of  place  where  mortgage 
executed  and  parties  resided,  governed;  Falls  v.  United  States  Say., 
etc.,  Co.,  d7  Ala.  433,  38  Am.  St.  Bep.  211,  13  So.  32,  holding  usury 
law  of  place  where  all  transactions  had  and  security  situated  gov* 
emed,  though  otherwise  stipulated;  Thomson  y.  Kyle,  39  Fla.  597, 
63  Am.  St.  Rep.  198,  23  So.  17,  holding  loan  governed  by  usury  law 
of  State  where  made  and  parties  resided,  though  secured  elsewhere; 
Goodrich  v.  Willi'  iis,  50  6a.  434,  holding  law  of  State  where  Iban 
executed  and  payable  governed,  though  security  situated  elsewhere; 
Allen  v.  Allen,  95  GaL  196,  30  Pac.  215,  16  L.  R.  A.  652,  where  loan 
barred  by  statute  where  made,  equity  of  redemption  in  security 
barred;  Arnold  v.  Potter,  22  Iowa,  198,  holding  usury  law  of  State 
where  note  partially  executed,  payable,  and  security  situated,  gov- 
erned; Eastwood  v.  Kennedy,  44  Md.  572,  holding  usury  law  of 
District  of  Columbia,  where  note  executed,  governed  contract;  Chase 
T.  Dow,  47  N.  H.  406,  holding  interest  allowable  according  to  law 
of  State  where  note  made,  .though  security  situated  elsewhere; 
Dolman  v.  Cook,  14  N.  J.  Eq.  61,  holding  law  of  State  where  loan 
and  mortgage  executed  governed,  though  mortgaged  land  elsewhere 
situated;  Campion  v.  Kille,  14  N.  J.  Eq.  231,  holding  question 
whether  contract  usurious  determined  by  law  of  State  where  made; 
Andrews  v.  Torrey,  14  N.  J.  Eq.  357,  holding  law  of  place  where 
contract  made  determines  whether  usurious,  though  security  taken 
elsewhere;  Flagg  v.  Baldwin,  38  N.  J.  Eq.  .222,  48  Am.  Rep.  310, 
holding  contract  governed  by  law  of  State  where  ill  transactions 
anterior  to  mortgage  took  place;  Curtis  v.  Leavitt,  15  N.  Y.  88,  227, 
228,  holding  loan  negotiated  and  payable  in  England  governed  by 
English  usury  laws;  S.  C,  p.  91,  holding  loan  partly  negotiated 
and  payable  !n  Pennsylvania  subject  to  Pennsylvania  law;  Dick- 
inson V.  Edwards,  77  N.  Y.  578.  33  Am.  Rep.  675,  where  legality 
of  Interest  determined  by  law  of  State  where  note  made  and 
payable;  Arrington  v.  Gee,  5  Ired.  594,  holding  law  of  State  where 
original  contract  made  applied,  no  matter  where  security  taken; 
Overton  v.  Bolton.  9  Heisk.  773,  24  Am.  Rep.  374,  holding  interest 
law  of  place  where  transactions  really  occurred  governed,  though 
note  dated  elsewhere;  Shipman  v.  Bailey,  20  W.  Va.  144,  holding 
law  of  State  where  contract  made  governed  as  to  interest,  though 
secured  elsewhere;  Newman  v.  Kershaw,  10  Wis.  343.  holding  laws 
of  State  where  contract  made  govern  as  to  validity  and  effect; 
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thougU  elsewhere  secured.  See  also  Arnold  y.  Potter,  22  Iowa, 
203;  Turpin  v.  Povall,  8  Leigh,  109,  discussing  what  law  governs 
bond  given  in  one  State  for  debt  contracted  elsewhere;  Sherman 
V.  Gassett,  4  Gilm.  (111.)  535,  dissenting  opinion,  majority  holding 
usury  laws  remedial,  and,  therefore,  inapplicable  in  another  State; 
60  Am.  Dec.  292,  note;  46  Am.  St.  Rep.  201,  valuable  note. 

Distinguished  in  Kavanaugh  v.  Day,  10  R.  I.  400,  14  Am.  Rep.  693, 
holding  Tihere  interest  payable  as  damages,  rate  determined  by 
law  of  place  where  breach  occurred. 

Evidence. —  Testimony  of  a  party  to  the  record  is  inadmissible, 
though  he  be  a  certified  bankrupt  against  whom  no  relief  can  be 
had,  pp.  384,  385. 

Cited  and  rule  applied  in  Bridges  v.  Armour,  5  How.  94,  12  L. 
65,  holding  party  to  the  record,  though  divested  of  interest,  incom- 
petent to  testify;  The  Neptune,  Olcott,  489,  F.  0.  10,120,  excluding 
testimony  of  co-libellants  to  circumstances  of  collision;  Robinson 
V.  Mandell,  3  Cliff.  176,  F.  C.  11,959,  discussing  effect  of  acts  of 
congress  on  subject,  and  excluding  complainant's  testimony;  Lane 
V.  The  Buck,  14  Fed.  Cas.  1077,  excluding  co-claimanf  s  testimony, 
though  Interest  discharged,  in  absence  of  order  striking  name  from 
record;  Bank  v.  McDonnell,  87  Ala.  750,  6  So.  708,  holding  entry 
of  decree  pro  confesso  against  party  does  not  make  him  competent 
witness;  Wise  v.  Patterson,  3  G.  Greene,  472,  holding  sale  of  In- 
terest in  plaintiff  firm  from  pending  suit  did  not  constitute  vendor 
competent  witness;  Pino  v.  Beckwit^,  1  N.  Mex.  27,  refusing  to 
admit  defendant's  testimony. 

Modified  in  Snyder  v.  Fiedler,  139  U.  S.  480,  35  L.  219,  11  S.  Ct 
584,  holding  plaintiff,  an  administratrix,  competent  witness  after 
appointment  of  her  successor.  Distinguished  in  Pryor  v.  Rybum* 
16  Ark.  692,  holding  objection  to  testimony  of  party  without  Interest, 
waived  by  stipulation  of  counsel  filed.  Modified  In  Lizardl  v.  Cohen, 
3  Gill,  43G,  holding  defendant  of  record  who  had  no  interest  a 
competent  witness. 

Usury. —  A  contract  invalid  for  usury  by  the  laws  of  one  State 
may  be  a  good  basis  for  new  contract  elsewhere,  pp.  385,  393. 

Usury  in  a  contract  is  a  mortal  taint,  and  no  subterfuge  can 
conceal  it  from  the  eye  of  the  law,  p.  3S5. 

Cited  to  this  point  In  Sherwood  v.  Roundtree,  32  Fed.  123,  hold- 
ing loan  usurious  where  pfirt  of  principal  withheld  under  name  of 
**  commission*;"  Phelps  v.  Plerson,  1  G.  Greene,  128,  reversing 
decree  foreclosing  usurious  mortgage;  Knickerbocker,  etc.,  Ins.  Co. 
V.  Nelson,  78  N.  Y.  149,  holding  loan  usurious,  notwithstanding 
elaborate  subterfuges  to  conceal  usury;  Smith  v.  Cross,  90  N.  Y. 
r'54,  holding  court  would  look  behind  transactions  had  to  conceal 
usury. 
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JSmory, — Though  a  contract  be  usurious  in  its  inception,  a  subse- 
qnent  legal  contract,  entered  into  for  the  purpose  of  freeing  it 
from  usury,  makes  it  valid,  p.  3^. 

Cited  and  principle  applied  in  Masterson  v.  Grubbs,  70  Ala.  408, 
holding  reformation  of  contract  by  removal  and  remitting  excessive 
interest,  cured  the  usury;  Mitchell  v.  Lyman,  77  111.  530,  holding  in- 
terest payable  on  note  substituted  for  old  usurious  note,  less  ex- 
cess paid  on  old  note;  Llllard  v.  Field,  1  J.  J.  Marsh.  276,  280,  hold- 
ing good,  a  note  for  principal,  and  legal  interest  given  in  considera- 
tion of  original  usurious  loan;  Hoyt  v.  Bridgwater,  etc..  Mining  Co., 

6  N.  J.  Eq.  274,  when  subsequent  agreement  of  parties  held  to  have 
parged  contract  of  usury;  Morris  v.  Taylor,  22  N.  J.  Eq.  443,  and 
Taylor  v.  Morris,  22  N.  J.  Eq.  610,  holding  usury  cured  by  settle- 
ment between  parties  and  giving  new  mortgage;  Palmer  v.  Smith, 
10  N.  Y.  307,  holding  mortgagor  estopped  from  setting  up  invalidity 
of  assignment  by  agreement  recognizing  assignee's  title:  Sheldon 
V.  Haxtun,  91  N.  Y.  134,  holding  valid  a  new  note,  complying  with 
law  of  State  where  made,  given  in  consideration  of  old  usurious 
debt;  Gerlaugh  v.  Bassett,  20  Wis.  678,  holding  contract  purged  of 
usury,  by  giving  new  note  for  original  debt;  Edgell  v.  Stanford,  0 
Vt.  559,  holding  recovery  allowable  of  original  debt,  though  subse- 
quent usurious  contract  substituted  therefor.  See  also  Boston  v« 
Dodge,  1  Blackf.  (Ind.)  20,  note  (1);  11  Am.  Dec.  540,  note. 

Distinguished  In  Jackson  v.  Jones,  13  Ala.  126,  holding  contract 
tainted  with  old  usury,  where  usurious  interest  on  old  notes  carried 
into  new  contract;  Lee  v.  Peckham,  17  Wis.  390,  holding  usurious,  a 
new  contract  for  sum-  due,  including  unpaid  usurious  interest. 
See  also  Sheldon  v.  Haxtun,  91  N.  Y.  135,  136,  dissenting  opinion, 
majority  holding  as  stated,  supra. 

ITvuriotis  contracts.— Court  will  not  treat  usurious  contract  as 
absolutely  void,  when  not  so  declared,  but  merely  prohibited  by 
statute,  p.  392. 

Cited  and  principle  applied  in  Gates  v.  National  Bank,  100  U. 
S.  250,  25  L.  584,  holding  reservation  of  usurious  interest  by 
national  bank  did  not  make  loan  void;  McBroom  y.  Scottish,  etc., 
Co.,  153  U.  S.  326,  38  L.  732,  14  S.  Ct.  855  (affirming  S.  C,  6  N.  Mex. 
588,  30  Pac.  863),  holding  contract  made  under  New  Mexican  law 
not  void  for  usury;  Wiley  v.  Starbuck,  44  Ind.  313,  holding  reserva- 
tion of  usurious  interest  by  national  bank  did  note  make  contract 
void;  Haggard  v.  Atlee,  1  G.  Greene,  46,  47,  holding  usurious  con- 
tract not  void  under  law  of  Iowa;  Commercial  Bank,  etc.  v.  Nolan, 

7  How.  (Miss.)  527,  holding  principal  due  on  usurious  contract  re- 
coverable; Montany  v.  Rock,  10  Mo.  508,  holding  usurious  contract 
not  void;  Farmers'  Bank  v.  Burchard,  33  Vt  371,  holding  usurious 
contract  valid,  except  as  to  the  usury.  See  also  Fowler  v.  Throck- 
morton, 6  Blackf.  (Ind.)  334,  dissenting  opinion,  majority  holding 
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DO  recoyery  could  be  had  on  usurious  contract;  Scottish,  etc,  Co.  v. 
McBroom,  6  N.  Mex.  588,  30  Pac.  863,  holding  contract  made  under 
New  Mexican  law  not  void  for  usury. 

Distinguished  in  Saltmarsh  v.  TuthiU,  13  Ala.  409,  holding  bill 
of  exchange  void  for  prior  indorsement  on  Sunday,  in  hands  of 
indorsee  in  a  usurious  transaction. 

Plea  of  uBury  is  generally  personal  and  peculiar,  and  not  avail- 
able to  third  persons,  p.  393. 

The  citing  cases  make  the  following  applications  of  this  rule: 
Black  Y.  Reno,  59  Fed.  923,  holding  usury  not  available  defense 
for  mortgagor  in  usurious  transaction,  against  holder  of  mortgage 
as  collateral  security;  American  Water-Works  Co.  v.  Farmers',  etc.. 
Trust  Co.,  73  Fed.  962,  36  U.  S.  App.  563,  holding  t\  ant  of  authority 
in  grantor  company  to  execute  mortgages,  no  defense  for  grantee 
with  notice;  Gate  wood  v.  Bank,  49  Ga.  50,  holding  usury  in  first 
mortgage  no  ground  for  bill  by  later  mortgagee  to  enjoin  sale; 
Henderson  y.  Bollew,  45  111.  325,  holding  usury  no  defense  on  fore- 
closure, for  purchaser  subject  to  mortgage;  Carmichael  v.  Bodfish, 
32  Iowa,  420,  holding  stranger  to  contract  could  not  plead  usury; 
Pritchett  V.  Mitchell,  17  Kan.  358,  22  Am.  Rep.  289,  holding  subse- 
quent mortgagee  could  not  plead  usury  in  prior  mortgage;  Farmers', 
etc.,  Bank  v.  Kimmel,  1  Mich.  S5,  holding  plea  of  usury  not  avail- 
able to  subsequent  mortgagee;  Ladd  v.  Wlggin,  35  N.  H.  429,  69  Am. 
Dec.  558,  holding  usury  a  personal  defense;  Post  v.  Bank  of  Utica, 
7  Hill,  406,  holding  purchaser  at  sheriff's  sale,  with  notice,  not 
entitled  to  decree  setting  aside  mortgage  for  usury;  Sands  v.  Church, 
6  N.  Y.  352,  353,  354,  356,  holding  usury  not  available  defense  for 
purchaser  of  equity  of  redemption;  Oneida  Bank  v.  Ontario  Bank, 
21  N.  Y.  501,  holding  usurious  discount  by  indorsee  for  payee,  no 
defense  for  drawer  of  bill  of  exchange;  Chamberlain  ▼.  Dempsey, 
36  N.  Y.  149,  holding  grantee  of  equity  of  redemption  could  not 
set  up  usury  in  mortgage;  Williams  v.  Tilt,  36  N.  Y.  326,  holding 
claimant  of  property  by  paramount  title  could  not  set  up  usury; 
Merchants',  etc..  Bank  v.  Com.,  etc.,  Co.,  49  N.  Y.  643,  note,  holding 
grantee  from  borrower  subject  to  lien  could  not  set  up  usury; 
Knickerbocker,  etc.,  Ins.  Co.  v.  Nelson,  78  N.  Y.  150,  holding  mort- 
gagor's grantees  of  equity  of  redemption  could  not  set  up  usury; 
Cahn  V.  Farmers',  etc..  Bank,  1  S.  Dak.  242,  46  N.  W.  186,  holding 
borrower's  creditor  could  not  set  aside  lender's  judgment  against 
him  for  usury;  Hill  v.  Alliance  Building  Co.,  6  S.  Dak.  179,  55  Am. 
St.  Rep.  832,  60  N.  W.  757,  holding  purchaser  of  equity  of  redemp- 
tion could  not  set  up  usury;  Spengler  v.  Soapp,  5  Leigh,  491,  502, 
510,  holding  purchaser  of  equity  of  redemption  could  not  set  up 
usury;  MIchie  v.  Jeffries,  21  Gratt.  345,  holding  purchaser  of  land 
subject  to  mortgage  could  not  set  up  usury;  Christian  v.  Warsham, 
78  Va.  109,  holding  strangers  to  mortgage  could  not  set  up  usury; 
Lee  V.  Feamster,  21  W.  Va.  113,  45  Am.  Rep.  553,  holding  bor- 
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rower'B  creditor  could  not  plead  usury  to  defeat  another  creditor. 
See  also  Turner  v.  Association,  47  S.  G.  408,  25  S.  E.  283,  dissenting 
opinion,  majority  holding  purchaser  who  paid  mortgage  as  part  of 
price,  entitled  to  recover  usury  exacted;  Clark  v.  Spencer,  14  Kan. 
407,  arguendo,  approving  general  proposition;  Hope  v.  Smith,  10 
Gratt.  224,  refusing  to  decide  question;  78  Am.  Dec.  87,  note;  22 
Am.  Rep.  291,  valuable  note. 

Overruled  in  Lloyd  v.  Scott,  4  Pet  220,  7  L.  841,  holding  usury 
available  defense  for  loanee's  alienee.  Denied  in  Yardley  y. 
The  New  York  Guaranty,  etc.,  Co.,  1  Flipp.  555,  556,  F.  0. 
18,125,  reviewing  cases,  holding  usury  available  to  purchasers 
of  bonds  from  borrower  corporation;  Trumbo  v.  Blizzard,  6 
Gill  &  J.  23,  holding  plea  of  usury  available  to  mortgagor's 
alienee;  Doub  v.  Barnes,  1  Md.  Ch.  142,  holding  usury  available 
defense  for  mortgagor's  alienee  against  mortgagee's  assignee;  Free- 
man V.  Brittin,  17  N.  J.  L.  213,  holding  usury  available  defense  for 
maker,  to  suit  by  indorsee,  who  obtained  note  by  usury;  Cummins 
y.  Wire,  6  N.  J.  Eq.  87,  holding  purchaser  of  equity  of  redemption 
entitled  to  plead  usury;  Brolasky  v.  Miller,  9  N.  J.  Eq.  809,  holding 
subsequent  mortgagees  entitled  to  plead  usury.  Modified  in  Hack- 
ensack  Water  Co.  v.  De  Kay,  86  N.  J.  Eq.  553,  554,  holding  pur- 
chaser at  sheriff's  sale  entitled  to  plead  usury  in  mortgage  as  de- 
fense; Dix  V.  Van  Wyck,  2  Hill,  525,  holding  purchaser  under 
judgment  and  execution  entitled  to  set  up  usury. 

Miscellaneous.—  Bank  v.  TuthiU,  4  Dak.  301,  30  N.  W.  155. 

10  Wheat.  395-405,  6  L.  350,  BRENT  v.  DAVIS. 

Lotteries.—  Legality  of  a  drawing  is  not  affected  by  irregularities 
which  did  not  vary  the  chances  of  complainant,  pp.  400,  401. 

Cited  in  M'Gimpsey  v.  Booker,  5  Yerg.  142,  holding  correction  of 
mistakes  made  in  drawing  did  not  vitiate  it 

Miscellaneous. —  Cited  incidentally  in  Washington  v.  Young,  10 
Wheat  407,  6  L.  353,  another  lottery  case. 

10  Wheat  406-410,  6  L.  352,  CORPORATION  OP  WASHINGTON 
V.  YOUNG. 

Bonds.—  One  not  the  proprietor  of  an  obligation  cannot  put  it  in 
suit,  unless  authorized  by  the  legislature,  p.  409. 

Cited  to  this  point  in  McCue  v.  Washington,  3  Cr.  0.  C.  642,  P.  C. 
8,735,  holding  owner  of  prize  lottery  ticket  not  entitled  to  sue 
manager  on  bond  to  corporation. 

Distinguished  in  Stephenson  v.  Monmouth  Min.,  etc.,  Co.,  84  Fed. 
119,  where  consent  presumed  from  corporation  taking  bond  run- 
fling  to  itself  instead  of  to  State  as  required.  Denied  in  State  v. 
Norwood,  12  Md.  193,  holding  any  person  interested  could  sue  on 
ot&cial  bond  of  State  officer.    Modified  in  Spencer  v.  Watkinson,  11 
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Oonn.  15,  holding  persons  damaged  by  ferry  owner's  negligence 
could  recover  nominal  damages  on  owner's  bond  to  State  treasurer. 

Parties.—  In  suit  on  bond  in  name  of  obligee  corporation,  for  use 
of  another,  the  corporation  is  the  real  plaintiff,  p.  400. 

Cited  in  East  St.  Louis  v.  Renshaw,  153  111.  498,  38  N.  B.  1049, 
holding,  in  suit  on  official  bond  of  city  treasurer,  city  was  real 
plaintiff. 

Appearance  by  attorney.— Warrant  of  attorney  need  not  be 
spread  on  the  record  to  enable  counsel  to  appear  for  a  corporation, 
pp.  409,  410. 

Cited  in  State  Bank  ▼.  Bell,  5  Blackf.  128,  holding  signing  and 
filing  of  declaration  by  attorney  sufficient  evidence  that  corpora- 
tion so  appeared.    See  also  Vance  v.  Bank,  1  Blackf.  80,  note. 

Miscellaneous.—  Cited  in  Bledsoe  v.  Erwin,  32  La.  Ann.  619,  620, 
upon  effect  of  dismissal  without  reserve  for  renewal  of  action. 

Erroneously  cited  in  Ross  v.  The  Neversink,  20  Fed.  Cas.  1244, 
as  The  St.  Jago  de  Cuba. 

10  Wheat  411-420,  6  L.  354,  JANNEY  v.  COLUMBIAN  INS.  CO. 

Marine  insurance  —  Survey  of  vessel.—  Survey  of  a  vessel  under 
a  State  law,  in  the  manner  and  by  the  officers  therein  provided,  is 
within  meaning  of  a  "  rotten  clause  *'  in  a  policy,  p.  417. 

Estoppel.— Authority  of  a  State  tribunal  to  condemn  a  vessel 
cannot  be  denied  by  owners  when  condemnation  was  obtained 
through  instrumentality  of,  and  acquiesced  in  by,  master  and  part 
owner,  pp.  118,  119. 

Condemnation  of  vessel.— Generally,  in  foreign  countries,  the 
right  to  condemn  unseaworthy  vessels  is  incidental  to  admiralty 
power,  p.  418. 

Cited  and  rule  applied  in  Potter  v.  Ocean  Ins.  Co.,  3  Sumn.  42,  43, 
F.  C.  11,335,  holding  Federal  admiralty  courts  have  Jurisdiction, 
though  not  exclusive,  to  order  survey  in  case  of  distress;  The 
Schooner  TUton,  6  Mass.  474,  F.  O.  14,054,  holding  survey  and  con- 
demnation of  vessel  on  application  of  master  within  admiralty 
Jurisdiction;  The  Dawn,  1  Ware,  487,  F.  C.  3,665,  holding  survey 
and  condemnation  of  vessel,  in  case  of  distress,  on  application  of 
master,  within  admiralty  Jurisdiction;  The  Steamboat  James  Mor- 
rison, Newb.  244,  F.  C.  15,465,  arguendo,  to  point  that  power  to 
condemn  for  unseaworthiness  within  admiralty  Jurisdiction. 

Marine  insurance.—  Condemnation  of  vessel,  because  so  decayed 
that  cost  of  repairs  would  exceed  value  when  repaired,  brings 
case  within  **  rotten  clause  *'  of  a  policy,  p.  419. 

Miscellaneous.— Cited  in  Insurance  Co.,  etc.,  of  Virginia  v. 
Mordecai,  22  How.  117,  16  L.  332,  where  not  shown  that  condemna- 
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tion  proceeded  from  causes  mentioned  in  policy,  it  did  not  discharge 
underwriters;  United  States  v.  New  Bedford  Bridge  CJo.,  1  Wood. 
&  M.  473,  F.  G.  15,867,  arguendo,  discussing  admiralty  Jurisdiction; 
Packard  y.  The  Sloop  Louisa,  2  Wood.  &  M.  53,  F.  G.  10,652» 
arguendo,  discussing  admiralty  jurisdiction. 

10  Wheat  421-427,  6  L.  256,  SIXTY  PIPES  OF  BRANDY. 

Duties.— All  the  circumstances  required  by  the  statute  must  con- 
cur to  constitute  the  offense  under  revenue  law  as  to  import  of 
liquors,  prescribing  penalty  for  violation,  p.  424. 

Gited  in  The  Oargo  ex  Lady  Essex,  39  Fed.  767,  holding  cargo  of 
vessel  driven  on  shore  by  stress  of  weather,  not  liable  to  condemna- 
tion; United  States  v.  Halberstadt,  26  Fed.  Gas.  73,  holding  law 
imposing  penalty  for  selling  caslcs  from  which  marks  not  removed* 
not  applicable  to  purchaser;  United  States  v.'  Pounds  of  Oellulold, 
82  Fed.  632,  holding  goods  unlawfully  Imported  by  mere  trespasser 
not  liable  to  forfeiture. 

BefFsnue  laws.— The  purpose  of  the  revenue  laws  is  the  security 
of  the  revenue,  not  the  prevention  of  devices  of  merchants  for 
private  profit  without  defrauding  government,  p.  426. 

Gited  In  United  States  y.  Twenty-eight  Packages,  Ollp.  326,  F.  O. 
16^561,  holding,  making  up  false  Invoice,  not  used  to  makp  false 
entry,  does  not  subject  goods  to  condemnation. 

Duties  —  Probable  cause.—  Mixture  of  domestic  with  foreign 
spirits  in  casks  marked  and  accompanied  by  certificates,  constituted 
reasonable  ground  for  seizure  by  revenue  officer,  p.  426. 

Miscellaneous.— Gited  in  Stacey  v.  Emery,  07  U.  S.  646,  24  L. 
1036,  as  instance  of  use  of  '*  probable  cause "  and  "  reasonable 
cause  "  to  mean  same  thing. 

10  Wheat  428-430,  6  L.  358,  THE  THOMAS  JEFFERSON. 

The  admiralty  Jurisdiction  of  Federal  District  Gourts,  where  de- 
pendent on  locality,  is  limited  to  sea  and  tide-water,  p.  429. 

Gited  and  principle  applied  in  Hobart  v.  Drogan,  10  Pet  120,  0  L. 
867,  holding  District  Gourt  Jurisdiction  included  suits  for  pilotage, 
though  State  law  fixed  compensation;  Orleans  v.  Phoebus,  11  Pet. 
184,  9  L.  680,  holding  claims  for  services  performed  on  inland 
waters  not  within  admiralty  Jurisdiction;  Waring  v.  Glarke,  5  How. 
463,  476,  498,  12  L.  237,  242,  253,  reviewing  cases,  holding  Jurisdic- 
tion oyer  collisions  extended  to  tide-water,  though  infra  corpus 
condtatus;  New  Jersey,  etc.,  Go.  v.  Merchants'  Bank,  6  How.  390, 
892,  421,  12  li.  485,  486»  496,  holding  libel  for  specie  lost  by  vessel 
burning  in  tide-water,  within  admiralty  Jurisdiction;  McLelland  v. 
The  Robert  Morris,  1  Wall.  Jr.  38,  F.  G.  8,896,  holding  repair  of 
Tessel  used  to  navigate  tide- water,  a  maritime  contract;  The  Schooner 

Vol.  II  —  28 


I 


10  Wheat  428-130       Notes  on  U.  S.  Reports.  484 

Mary,  1  Sprague,  204,  F.  C.  9,190,  holding  services  performed  on 
vessel  making  trips  within  tide- water,  gave  lien;  McCormlck  v. 
Ives,  Abb.  Adm.  420,  F.  C.  8,720,  holding  services  on  canal  boat  not 
within  admiralty  Jurisdiction;  The  Wave,  Blatchf.  &  H.  240,  241, 
F.  C.  17,297,  holding  admiralty  Jurisdiction  extends  to  claims  for 
salvage  on  tide-water;  Martin  v.  Acker,  Blatchf.  &  H.  281,  F.  0. 
9,155,  holding  within  admiralty  Jurisdiction,  contract  for  service  on 
vessel  navigating  tide-water;  The  D.  C.  Salisbury,  Olcott,  74,  F.  0. 
3,694,  holding  Jurisdiction  extends  to  any  services  performed  on 
vessel  navigating  tide-water;  Davis  v.  The  Enterprise,  7  Fed.  Cas. 
120,  dismissing  libel  for  services  not  performed  substantially  on 
tide- water;  Ludington  v.  The  Nucleus,  15  Fed.  Cas.  1096,  holding 
extension  of  Jurisdiction  by  act  of  1845  did  not  include  contracts 
for  materials  furnished  at  home  port;  Van  Santwood  v.  The 
John  B.  Cole,  28  Fed.  Cas.  1077,  holding  contract  of  affreight- 
ment performed  on  tide-water,  within  admiralty  Jurisdiction; 
Case  V.  WooUey,  6  Dana,  21,  22,  32  Am.  Dec.  58,  59,  holding 
admiralty  Jurisdiction  extended  only  to  services  performed  on  tide- 
water; Baker  v.  Hoag,  7  N.  Y.  562,  59  Am.  Dec.  436,  applying  tide- 
water test,  holding  lien  for  salvage  by  maritime  law  attached  where 
vessel  sunk  in  tide-water;  Hubbard  v.  Hubbard,  8  N.  Y.  199,  sus- 
taining nuncupative  will  of  master  of  ship  at  anchor  In  tide-water; 
Smith  V.  United  States,  1  Wash.  Ter.  266,  268,  holding  crime  com- 
mitted on  tide- water  within  Federal  Jurisdiction. 

Other  citing  cases  affirming  and  relying  upon  the  syllabus  hold- 
ing are:  Peyroux  v.  Howard,  7  Pet.  342,  8  L.  707,  holding  court 
could  take  Judicial  notice  of  presence  of  tide  where  contract  per- 
formed; Jackson  v.  Steamboat  Magnolia,  20  How.  322,  342,  15  L.  927, 
929,  dissenting  opinion,  majority  holding  admiralty  Jurisdiction  in- 
cluded cause  of  collision  in  navigable  stream  above  tide- water; 
United  States  v.  Rodgers,  150  U.  S.  270,  271,  37  L.  1079,  14  S.  Ct 
117,  dissenting  opinion,  majority  holding  great  lakes  are  high  seas; 
United  States  v.  New  Bedford  Bridge  Co.,  1  Wood.  &  M.  473,  F.  O. 
15,867,  arguendo,  restricting  admiralty  Jurisdiction  to  the  sea;  Lands 
V.  Cargo  of  Coal,  4  Fed.  480,  where  court  took  Judicial  notice  of 
navigability  of  waters;  Bulloch  v.  The  Lamar,  4  Fed.  Cas.  658,  hold- 
ing collision  in  tide- water  within  admiralty  Jurisdiction;  The  Bel- 
fast V.  Boone,  41  Ala.  63,  collecting  cases,  holding  constitutional  a 
State  law  creating  shipper's  lien  on  vessel  navigating  interior  waters 
of  State;  People  v.  Tyler,  7  Mich.  275,  276,  281,  287,  concurring 
opinion,  reviewing  cases,  denying  Federal  Jurisdiction  over  crime 
committed  on  river  connecting  great  lakes;  Cole  v.  White,  26  Wend. 
517,  arguendo,  construing  mortgage  of  vessel  on  lakes.  See  good 
discussion  of  this  question  In  32  Am.  Dec.  67,  note.  See  also  The 
Lottawanna,  21  Wall.  584,  22  L.  665,  dissenting  opinion,  reviewing 
cases,  majority  holding  claim  for  materials  furnished  for  repairs,  in 
home  port,  not  maritime  lien;  Pollock  v.  Farmers'  Loan,  etc.,  G0.9 
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167  U.  a  675,  89  JCj.  817,  16  S.  Ct  687.  where  cited  as  Instance  of 
overruled  case;  Gill  ▼.  The  Continental,  10  Fed.  Gas.  372,  holding 
admiralty  has  Jurisdiction  of  lien  for  materials  furnished  in  home 
port;  Haslett  ▼.  The  Enterprise,  11  Fed.  Gas.  787,  arguendo,  holding 
l>arge  in  New  York  harbor  in  admiralty  Jurisdiction;  Merrick  y. 
Avery,  14  Ark.  378,  arguendo,  holding  lien  acquired  under  Ohio 
water-craft  law,  did  not  follow  craft  to  another  State;  Williamson  v. 
Hogan,  46  111.  611,  612,  arguendo,  accepting  doctrine  that  District 
Court's  Jurisdiction  in  admiralty  is  ezcluslye^  Stinton  y.  The  B.  R. 
Roberts,  46  Ind.  481,  arguendo,  reviewing  cases,  holding  lien  on 
steamboat  for  building  materials  at  home  port  not  cognizable  in 
admiralty;  Berry  v.  Snyder,  3  Bush,  289,  96  Am.  Dec  234,  dissenting 
opinion,  majority  holding  riparian  owner  on  navigable  stream  above 
tide- water  held  ad  medium  fllum  aquse;  People  v.  Canal  Appraisers, 
33  N.  Y.  497,  holding  riparian  owners  on  navigable  stream  not  en- 
titled to  damages  for  diversion  of  water  for  canal;  Dunlap  v.  Com- 
monwealth, 108  Pa.  St  613,  arguendo,  sustaining  Jurisdiction  of 
State  court  over  offenses  against  State  game  laws  on  lake. 

Overruled  in  Genesee  Chief  v.  Fitzhugh,  12  How.  466,  466,  13  L. 
1064,  reviewing  cases,  holding  admiralty  Jurisdiction  extended  to 
navigable  Inland  waters;  Jackson  v.  Steamboat  Magnolia,  20  How. 
299,  302,  313,  16  L.  916,  917,  921,  holding  admiralty  Jurisdiction  in- 
cludes cause  of  collision  on  navigable  river  above  tide-water,  within 
a  State;  The  Hine  v.  Trevor,  4  Wall.  662,  663,  666,  18  L.  462,  463 
(reversing  S.  C,  17  Iowa,  363),  holding  admiralty  had  exclusive 
jurisdiction  of  collision  on  Mississippi  above  tide- water;  The  Bel- 
fast, 7  Wall.  637,  19  L.  270  (reversing  S.  C,  41  Ala.  63),  reviewing 
cases,  holding  contracts  of  affreightment  to  be  performed  on 
navigable  inland  waters  subjects  of  admiralty  Jurisdiction  ex- 
clusively. Denied  in  The  Gler,  2  Hughes,  16,  16,  F.  C.  10,486,  holding 
collision  on  ship  canal  connecting  navigable  waters,  is  within  ad- 
miralty Jurisdiction;  Stewart  v.  Potomac  Ferry  Co.,  6  Hughes,  381, 
12  Fed.  303,  holding  unconstitutional  a  State  law  giving  lien  on 
vessel  for  cause  of  action  arising  on  navigable  river;  The  Mora,  1 
Blss.  30,  32,  F.  C.  4,878;  Revenue  Cutter  No.  1,  Brown  Adm.  92,  96, 
F,  O.  11,713,  holding  great  lakes  within  admiralty  Jurisdiction  inde- 
pendently of  act  of  1845;  Scott's  Case,  1  Abb.  (U.  S.)  339,  F.  C. 
12,617,  holding  admiralty  jurisdiction  on  great  lakes  exclusive; 
Parmlee  v.  The  Charles  Mears,  Newb.  204,  F.  C.  10,766,  holding 
maritime  law  applies  to  cases  on  lakes  as  to  Jurisdiction,  procedure 
and  practice,  independently  of  act  of  1845;  Eads  v.  Steamboat  H.  D. 
Bacon,  Newb.  276,  F.  C.  4,232,  holding  salvage  on  navigable  river, 
above  tide-water,  recoverable  in  admiralty;  United  States  v.  Burling- 
ton, etc..  Ferry  Co.,  21  Fed.  334,  336,  holding  admiralty  Jurisdiction 
embraced  libel  for  marine  tort  of  river  steamboat;  Western  Transp. 
Co.  V.  The  Great  Western,  29  Fed.  Cas.  782,  holding  admiralty 
Jurisdiction  extended  to  case  of  salvage  on  great  lakes;  Wolverton 
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T.  Lacy,  30  Fed.  Gas.  419,  holding  act  of  1790,  concerning  shipping 
articles,  applicable  to  great  lakes;  Trevor  v.  The  Hine,  17  Iowa,  353, 
reviewing  cases,  holding  Federal  and  State  courts  had  concurrent 
Jurisdiction  on  navigable  rivers;  Keating  v.  Spink,  3  Ohio  St.  108, 
110,  62  Am.  Dec.  217,  219,  holding  a'Tniralty  Jurisdiction  extends  to 
navigable  inlai)d  waters,  but  is  not  exclusive  there.  Distinguished 
in  Thackery  v.  The  Farmer,  Gilp.  628,  F.  O.  13,852,  holding,  where 
contract  not  maritime,  it  is  not  withia  Jurisdiction,  though  performed 
on  tide-water;  United  States  v.  Wilson,  3  Blatchf.  437,  F.  C.  16,731, 
holding  crime  of  destroying  vessel  not  within  Federal  Jurisdiction, 
unless  committed  on  high  seas.  Cited  in  Pollock  v.  Farmers'  L.  A 
T.  Co.,  157  U.  S.  575,  39  L.  817, 15  S.  Ct  687,  as  Instance  of  overruled 
case. 

Admiralty  Jurisdiction.—  It  is  essential,  in  order  for  admiralty 
Jurisdiction  to  attach,  that  the  contract  should  be  maritime  in  its 
nature,  p.  429. 

Cited  to  this  point  in  Packard  v.  Sloop  Louisa,  2  Wood.  &  M.  52, 
53,  F.  0. 10,652,  holding  vessel  employed  in  carrying  and  laying  stone 
in  Massachusetts  bay  not  subject  to  maritime  lien  for  wages;  People 
V.  Steamer  America,  34  Cal.  679,  holding  suit  for  wharfage  cog- 
nizable in  State  court;  Thackery  v.  The  Farmer,  Oilp.  528,  F.  C. 
13,852,  holding  contract  not  maritime  in  its  nature  is  not  within 
Jurisdiction,  though  performed  on  sea: 

Miscellaneous.—  Cited  in  St  Paul,  etc ,  R.  B.  Co.  v.  Schurmeir,  7 
Wall.  288,  19  L.  78,  arguendo,  discussing  title  to  sand-bar  in 
navigable  river;  The  War  Eagle,  6  Biss.  366,  F.  C.  17,173,  arguendo, 
holding  vessel  plying  on  river  within  proviso  to  act  limiting  liability 
of  shipowers;  Western,  etc.,  Tel.  Co.  v.  Williams,  86  Va.  719,  11  S. 
B.  113,  8  L.  B.  A.  487,  dissenting  opinion,  majority  holding  uncon- 
stitutional a  statute  permitting  construction  of  telegraph  line  on 
highway  without  compensating  owners. 

10  Wheat  431-149,  6  L.  359,  THE  SANTA  MARIA. 

Admiralty  decrees. —  In  proceedings  to  carry  decree  into  effect, 
original  proceedings  are  before  the  court  when  necessary  to  deter- 
mine new  points  in  controversy,  p.  442. 

Cited  in  Mitchel  v.  United  States,  15  Pet  84,  10  L.  670,  consider- 
ing proceedings  in  original  suit  in  construing  mandate  issued  therein; 
Metcalf  V.  Watertown,  68  Fed.  861,  34  U.  S.  App.  107,  sustaining 
second  appeal  to  correct  error  in  carrying  mandate  into  effect; 
Brucker  v.  State,  19  Wis.  540,  holding  record  on  former  appeal 
before  the  court  to  determine  whether  cause  had  been  remitted. 
See  also  Poole  v.  Nixon,  19  Fed.  Cas.  1000,  holding  court  has 
Jurisdiction  of  bill  of  review  based  on  newly-discovered  facts. 

Bes  adjudicata. —  Claims  for  charges,  liens,  and  interest,  existing 
At  time  of,  and  not  set  up  at  hearing  on  merits,  cannot  be  set  up 
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after  general  decree  of  restitution  on  application  to  enforce  man- 
date of  Supreme  Court,  pp.  444,  446. 

The  following  authorities,  affirming  and  variously  applying  this 
principle,  are  collected  by  the  citations:  Boyce  v.  Grundy,  9  Pet. 
290,  9  Li.  132,  reyersing  Circuit  Court  decree  allowing  interest  on 
original  decree,  not  allowed  on  first  appeal;  Ex  parte  Sibbald,  12 
Pet  492,  9  L.  1169,  holding  matters  determined  on  original  appeal 
not  subject  to  review  after  mandate  issued;  Washington  Bridge  Co. 
V.  Stewart,  3  How.  424,  426,  11  L.  663,  664,  holding  conclusive, 
affirmance  of  decree,  though  by  divided  court;  Bank  of  United 
States  V.  Moss,  6  How.  40,  12  L.  385,  denying  court's  authority 
at  subsequent  term  to  strike  out  Judgment  rendered,  for  want  of 
jurisdiction;  Coming  v.  Troy  Iron,  etc..  Factory,  15  How.  466, 
14  L.  775,  dismissing  appeal  from  decree  disposed  of  on  former 
appeal;  Roberts  v.  Cooper,  20  How.  481,  15  L.  974,  holding  on 
second  writ  of  error  previous  decision  in  same  case,  not  subject 
to  review;  Carter  v.  American,  etc.,  Ins.  Co.,  3  Pet  318,  7  L.  692, 
holding  decree  of  restitution  silent  as  to  damages,  a  virtual  denial 
thereof,  and  not  subject  to  review  on  subsequent  appeal;  Noonan 
v.  Bradley,  12  Wall.  129,  20  L.  281,  holding  final  decree  rendered 
at  former  term,  not  subject  to  review;  The  Lady  Pike,  96  U.  S. 
462,  24  It,  673,  refusing  to  consider  matters  decided  in  antecedent 
appeal;  In  re  Washington,  etc.,  R.  R.  Co.,  140  U.  S.  97,  85  L.  342, 
11  S.  Ct  674,  denying  power  of  lower  court  to  allow  interest  on 
original  Judgment,  after  affirmance;  Bissell,  etc..  Sweeper  Co.  v. 
Goshen  Sweeper  Co.,  72  Fed.  553,  43  U.  S.  App.  47,  holding  lower 
court  could  not  modify  decree,  affirming  interlocutory  injunctional 
decree  where  merits  involved;  Republican  Min.  Co.  v.  Tyler  Min. 
Co.,  79  Fed.  735,  48  U.  S.  App.  218,  collecting  cases,  holding  matters 
decided  on  former  appeal  not  subject  to  review;  Oregon  R.  R.,  etc, 
Co.  V.  Balfour,  90  Fed.  801,  holding  question  adjudicated  on  former, 
not  open  for  consideration  on  second  appeal;  Poole  v.  Nixon,  19 
Fed.  Cas.  1000,  holding  matters  determined  on  former  appeal  not 
subject  to  review  on  bill  of  review;  Fortenberry  v.  Frazier,  5  Ark. 
202,  39  Am.  Dec.  374,  holding  Judgment  affirmed  not  subject  to 
review  after  mandate;  Roberts  v.  Haggart,  4  Dak.  212,  29  N.  W. 
656,  reviewing  cases  holding  no  Jurisdiction  in  Supreme  Court 
to  grant  rehearing  after  term  at  which  Judgment  entered;  David- 
son V.  Dallas,  15  Cal.  83,  holding  decision  on  former  appeal  con- 
clusive upon  matters  decided;  Semple  v.  Anderson,  4  Glim.  562, 
holding  Supreme  Court  cannot  review  its  decision  on  former  appeal; 
Ogden  Y.  Larrabee,  70  111.  513,  holding  errors  existing,  though  not 
assigned  on  former,  not  assignable  on  subsequent  appeal;  Dodge  v. 
Gaylord,  53  Ind.  369,  reviewing  cases,  and  holding  decision  on 
first  ax)peal  determines  law  of  case;  Stationary,  etc.,  Co.  v.  Hentig, 
81  Kan.  323,  refusing  to  entertain  motion  for  rehearing  after  term 
at  which  Judgment  entered;  Strike  v.  M'Donald,  2  Harr.  &  G.  219, 
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1  Bland  Gh.  70,  holding  decree  conduslve  as  to  matters  deter- 
mined after  time  for  appeal;  Davenport  y.  Eleinschmidt,  8  Mont 
480,  20  Pac.  826,  holding  decision  on  first  appeal  concluslye  of 
questions  involyed  therein;  Younkln  y.  Younkin,  44  Neb.  781,  GB 
N.  W.  82,  holding  issue  determined  on  first,  not  subject  to  review  on 
subsequent  appeal;  TeafT  y.  Hewitt  1  Ohio  St  520,  50  Am.  Dec. 
687,  holding  decree  not  appealed  from  concluslye  of  matters  de- 
termined therein;  Overton  v.  Bigelow,  10  Yerg.  53,  holding  rehearing 
of  chancery  dause  not  permissible  at  term  after  term  when  deci- 
sion rendered;  Chambers  v.  Hodges,  8  Tex.  529,  holding  Supreme 
Court*  s  power  to  revise  decree  concluded  by  entry  thereof  and  close 
of  term.  See  also  Folger  v.  The  Robert  G.  Shaw,  2  Wood.  &  M. 
540,  F.  O.  4,889,  holding  District  Court  could  make  no  further  order 
after  appeal;  State  v.  Circuit  Court  71  Wis.  610,  88  N.  W.  199, 
dissenting  opinion,  majority  sustaining  Jurisdiction  of  lower  court 
to  grant  new  trial  after  judgment  affirmed;  United  States  y.  New 
York  Indians,  173  U.  S.  171,  172,  refusing  to  allow  a  motion  to  re- 
open a  cause  and  find  further  facts,  and  dismissing  an  appeal  from 
a  Judgment  in  accord  with  Supreme  Court's  mandate.  See  note  on 
this  subject  in  21  Am.  Dec.  119. 

Distinguished  in  City  of  Hastings  v.  Foxworthy,  45  Neb.  693, 
63  N.  W.  961,  84  L.  B.  A.  848,  holding  decision  subject  to  review, 
when  cause  remanded  generally  on  first  appeal;  Stewart  v.  Salamon, 
97  U.  S.  862,  24  L.  1045,  dissenting  opinion,  majority  holding  ap- 
peal would  not  lie  from  decree  entered  in  accordance  with  Supreme 
Court's  mandate. 

Duties. —  Decree  of  restitution  to  claimant  does  not  include  duties 
paid  to  the  United  States  by 'the  wrongful  captor,  p.  448. 

10  Wheat  449-454.  6  L.  863,  DAY  v.  CHISM. 

Warranty  —  Pleading. —  An  allegation  substantially  of  eviction 
by  title  paramount  is  necessary  in  declaration  upon  covenant  of 
warranty,  but  no  formal  terms  are  prescribed,  pp.  451,  452. 

Cited  in  Salle  v.  Light  4  Ala.  705,  89  Am.  Dec.  818,  holding  bad 
a  declaration  on  covenant  of  warranty,  omitting  to  allege  recovery 
by  title  paramount;  Dupuy  v.  Roebuck,  7  Ala.  488,  holding,  where 
eviction  by  paramount  title  not  shown,  no  right  of  action  existed; 
Davis  V.  Smith,  5  Ga.  297,  48  Am.  Dec.  297,  holding  eviction,  to 
constitute  breach  of  warranty,  must  be  upon  title  paramount;  Scott 
V.  Kirkendall,  88  IlL  467,  80  Am.  Rep.  563,  holding  mere  outstand- 
ing title,  not  asserted,  does  not  constitute  breach  of  covenant  of 
warranty;  Hannah  v.  Henderson,  4  Ind.  176,  sustaining  demurrer 
where  no  ouster  or  eviction  alleged;  Reese  v.  McQuilkin,  7  Ind.  451, 
holding  declaration,  substantially  showing  eviction  by  title  para- 
mount sufficient;  Mills  v.  Rice,  8  Neb.  85,  holding  allegation  of 
outstanding  adverse  title  since  become  perfect  and  ouster  there- 
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under  sufficient;  Cheney  v.  Straube,  35  Neb.  524,  53  N.  W.  480,  hold- 
ing sufficient,  allegation  of  eviction  by  title  paramount,  in  general 
terms;  Patton  v.  McFarlane,  3  Penr.  &  Watts,  424,  holding  allega- 
tion of  payment  of  incumbrance,  without  eviction,  would  not 
support  action  on  covenant  of  warranty;  Rex  v.  Creel,  22  W.  Va. 
375,  holding  possession  by  third  person  under  paramount  title  when 
covenant  made,  constitutes  eviction;  Watts  v.  Sheppard,  2  Ala.  432, 
holding  sufficient,  assignments  of  breaches,  substantially  stating 
intention  of  parties,  in  declaration,  on  bond;  Bailey  v.  White,  3 
Ala.  333,  holding  in  declaration  on  covenant,  assignment  of  breach 
may  be  according  to  intent  of  parties;  Montgomery  Mfg.  Co.  v. 
Thomas,  20  Ala.  476,  holding  unnecessary  to  use  precise  terms 
of  agreement  sued  on  in  assigning  breach. 

Pleading.— Declaration  in  covenant,  by  plaintifTs  claiming  both 
as  heirs  and  devisees,  without  setting  out  will  or  showing  how  they 
were  heirs,  is  error  of  form  not  fatal  on  general  demurrer,  p.  453. 

Principle  appUed  in  Wilder  v.  McCormick,  2  Blatchf.  34,  P.  C. 
17,650,  holding  allegation  of  proceedings  in  obtaining  patent  un- 
necessary in  declaration  for  infringement;  Van  Hook  v.  Wood,  28 
Fed.  Cas.  1005,  holding  allegation  of  particular  acts  of  commis- 
sioner in  extending  patent  unnecessary  in  declaration  for  in- 
fringement. 

Pleading. —  Where  two  breaches,  repugnant  to  each  other,  are 
assigned  in  declaration  on  covenant  in  the  same  count,  one  which 
is  immaterial  will  be  disregarded  on  general  demurrer,  p.  453. 

Cited  in  Mills  v.  Rice,  3  Neb.  86,  disregarding,  on  general  de- 
murrer, immaterial  allegation  of  breach,  possibly  inconsistent  with 
another  breach  assigned. 

Amendment. —  It  is  in  the  power  of  Federal  courts  to  permit 
amendments  of  pleadings,  p.  454. 

Cited  in  Garland  v.  Davis,  4  How.  154,  11  L.  918,  holding  court 
below  could  permit  amendment  after  reversal  and  case  remanded 
for  further  proceedings. 

10  Wheat  454-464,  6  L.  364,  McDOWELL  v.  PEYTON. 

Public  lands. —  Greater  precision  is  required  in  the  locative,  than 
in  the  descriptive,  calls  in  an  entry  for  land  in  Kentucky,  p.  457. 

Statutes. —  Federal  Supreme  Court  follows  construction  given  to 
State  statutes  by  its  own  courts,  p.  461. 

Cited  to  this  point  in  State  v.  Grand,  etc.,  Ry.  Co.,  3  Fed.  888, 
declining  Jurisdiction  of  proceedings  against  alien,  under  State  law, 
held  criminal  by  State  court. 
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Public  lands  —  Entry. —  Kentucky  law  requires  locations  to  be 
with  certainty,  sufficient  to  enable  subsequent  warrants  to  be  lo- 
cated with  certainty  on  the  adjacent  residuum,  p.  463. 

Cited  and  rule  followed  in  McNeel  v.  Herold,  11  Gratt.  315,  hold- 
ing entries  must  be  made  with  certainty.  See  also  Rich  v.  Elliot, 
10  Yt  215,  holding  description  in  deed  could  not  be  varied  by  oral 
evidence. 

10  Wheat  465^72,  6  L.  367,  DARBY'S  LESSEE  v.  MAYER. 

Evidence.— At  common  law  and  in  Maryland,  probate  of  will  is  no 
evidence  of  devise  of  lands  in  suit  in  ejectment  Accordingly  no 
question  under  the  constitutional  proviso  as  to  full  faith  and  credit 
of  records  of  one  State  in  courts  of  another,  arises  upon  an  ofter  of 
the  Maryland  probate  of  a  will  in  another  State,  pp.  468,  472. 

Cited  and  principle  applied  in  Robertson  v.  Pickrell,  109  U.  S.  611, 
612,  27  L.  1050,  3  S.  Ct.  409,  holding  a  Virginia  probate  of  wiU  of 
lands  not  evidence  of  devise  in  District  of  Columbia;  Sneed  v. 
Ewing,  5  J.  J.  Marsh.  466,  22  Am.  Dec.  47,  holding  probate  of  will  in 
another  State  no  evidence  of  devise  of  lands;  Nelson  v.  Potter,  50 
N.  J.  L.  326,  15  Atl.  376,  holding  foreign  probate  of  will  of  lands 
ineffectual  to  establish  devise  in  absence  of  statute;  Warner  v. 
Brinton,  29  Fed.  Cas.  234,  holding  matters  contained  in  certificate 
of  probate  not  conclusive  evidence;  S.  0.,  p.  235,  arguendo,  intimat- 
ing minutes  of  testimony  on  probate  not  proper  evidence;  Robinson 
V.  Townshend,  3  Gill  &  J.  419,  and  Townshend  v.  Duncan,  2  Bland 
Ch.  86,  holding  probate  prima  facie  evidence  under  Maryland  act 
of  1715;  Randall  v.  Hodges,  3  Bland  Ch.  481,  holding  probate  only 
prima  facie  evidence,  even  under  act  of  1715;  Olney  v.  Angell,  5  R. 
I.  204,  73  Am.  Dec.  65,  holding  foreign  probate  of  will  of  personalty 
ineffectual  in  Rhode  Island. 

Conflict  of  laws.— The  lex  rei  sitae  governs  as  to  effect  of  devise 
in  one  State,  of  lands  in  another,  p.  469. 

Cited  and  principle  applied  in  Robertson  v.  Pickrell,  109  U.  S.  611, 
612,  27  L.  1050,  3  S.  Ct  409,  holding  devise  to  be  effectual  in  District 
of  Columbia  must  be  according  to  local  law;  In  re  Zug,  30  Fed.  Cas. 
948,  holding  rule  to  determine  what  are  partnership  assets  is  fur- 
nished by  State  law;  Chappell  v.  Jardine,  51  Conn.  66,  holding  lex 
rei  sit«  governed  mortgage;  Calloway  v.  Doe,  1  Blackf.  372,  note, 
holding  will  devising  realty  must  be  executed  according  to  lex  rei 
sit»;  Sneed  v.  Ewing,  5  J.  J.  Marsh.  466,  22  Am.  Dec.  47,  holding 
foreign  probate  of  will  ineffectual  to  pass  title  to  realty  in  Ken- 
tucky; Eyre  v.  Storer,  37  N.  H.  121,  holding  realty  in  New  Hamp- 
shire cannot  pass  under  foreign  will  to  disinheritance  of  post- 
humous child;  Nelson  v.  Potter,  50  N.  J.  L.  326,  15  Atl.  376,  holding 
foreign  probate  of  will  of  lands  ineffectual  to  establish  devise  in 
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absence  of  statute;  Bullock  v.  Bullock,  51  N.  J.  Eq.  446,  27  Atl.  430, 
holding  judgment  did  not  affect  title  to  realty  In  another  State; 
Wills  y.  Cowper,  2  Ohio,  129,  holding  lex  rel  sltse  determined  au- 
thority of  foreign  administrator  to  sell  lands. 

Distinguished  in  Vaughan  v.  Phebe,  Mart.  &  Y.  24,  17  Am.  Dec. 
779,  holding  status  of  person  claimed  as  slave  determined  by  law 
of  the  forum. 

Probate  is  not  required  of  wills  of  lands  at  common  law  and  in 
Maryland,  to  make  them  admissible  In  evidence,  pp.  470,  471. 

Cited  In  Campbell  v.  Porter,  162  U.  S.  484,  485,  488,  40  L.  1046, 
1048,  16  S.  Ct  873,  875,  holding  Supreme  Court  of  District  of 
Columbia  could  not  admit  will  of  lands  to  probate. 

Distinguished  In  Shepherd  v.  Nabors,  6  Ala.  637,  holding  will  be- 
queathing negro  slave  must  be  probated  before  admissible  In 
evidence. 

Miscellaneous.—  Cited  in  Thrasher  y.  Ingram,  32  Ala.  659,  holding 
decree  of  Probate  Court  not  assailable  collaterally. 

10  Wheat  473-497,  6  L.  369,  MANRO  v.  ALMEIDA. 

Admiralty  Jurisdiction.—  Federal  courts  of  admiralty  have  Juris- 
diction In  cases  of  maritime  torts  and  contracts  as  well  in  pro- 
ceedings in  personam  as  in  rem,  pp.  486-496. 

Cited  and  principle  applied  in  New  Jersey,  etc.,  Navigation  Co.  y. 
Merchants'  Bank,  6  How.  436,  12  L.  505,  holding  libel  in  i)ersonam 
lies  to  recover  for  specie  lost  on  ship  burned;  The  Belfast,  7  Wall. 
643,  19  L.  272,  holding  materialmen  in  foreign  port  have  remedy  in 
personam  as  well  as  in  rem;  In  re  Louisville  Underwriters,  134  U. 
8.  490,  33  L.  993,  10  S.  Ct  588,  holding  libel  in  personam  maintain- 
able against  nonresident  corporation  by  service  on  its  legally  ap- 
pointed attorney;  Willard  v.  Dorr,  3  Mason,  93,  F.  C.  17,679,  sus- 
taining libel  in  personam  for  master's  wages;  Steele  v.  Thatcher,  1 
Ware.  97,  F.  C.  13,348,  holding  admiralty  Jurisdiction  not  restricted 
to  such  narrow  bounds  as  in  England;  Thurber  v.  The  Fannie,  8 
Ben.  435,  F.  C.  14,014,  holding  admiralty  had  Jurisdiction  of  libel  to 
recover  sloop  wrongfully  seized  and  sold;  United  States  v.  Burling- 
ton, etc..  Ferry  Co.,  21  Fed.  338,  holding  suit  in  personam  to  re- 
cover penalty  for  marine  tort  cognizable  In  admiralty;  In  re  Steam- 
boat Josephine,  39  N.  Y.  27,  sustaining  admiralty  Jurisdiction  of 
suit  in  personam  for  supplies  furnished  in  home  port;  The  Lotty, 
Olcott  331,  Fed.  Cas.  2,337a,  holding  suit  for  damages  caused  by 
collision  of  vessels  In  tide-water  within  admiralty  Jurisdiction. 
Cited  also  in  Governor  v.  Madrazo,  1  Pet.  134,  7  L.  84,  dissenting 
opinion,  arguendo,  majority  denying  Jurisdiction  where  demand  had 
been  converted  into  a  pecuniary  one  against  a  State;  The  Commerce, 
1  Black,  581,  17  L.  110,  arguendo,  holding  suit  for  marine  tort 
cognizable  wherever  vessel  found;  Price  v.  Thornton,  10  Mo.  138^ 
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arguendo,  holding  steamboat-owner  personally  liable  for  master's 
negligence  in  permitting  slave  to  escape. 

Modified  in  Ramsay  v.  Allegre,  12  Wheat.  630,  631,  6  L.  752,  753, 
holding  admiralty  Jurisdiction  did  not  extend  to  libel  for  supplies 
where  promissory  note  given  therefor;  Waring  v.  Clarke,  5  How. 
486,  12  L.  248,  dissenting  opinion,  majority  holding  Jurisdiction 
extends  infra  corpus  comitatus  where  tide  ebbs  and  flows. 

Admiralty  practice. —  The  process  act  of  1792  adopted  the  exist- 
ing admiralty  practice  of  our  own  country,  as  grafted  upon  the 
British  practice,  p.  490. 

The  citing  cases  rely  upon  this  ruling,  as  follows:  Ward  v. 
Chamberlain,  2  Black,  440,  17  L.  325,  holding  process  act  of  1792 
adopted  forms  and  modes  of  proceeding  then  existing;  Atkins  v. 
Disintegrating  Co.,  18  Wall.  304,  21  L.  845,  holding  process  act  of 
1792,  adopted  admiralty  process  then  existing  here;  The  Wanata, 
95  U.  S.  611,  24  L.  464,  construing  appeal  bond  as  admiralty  stipula- 
tion; United  States  v.  Ames,  99  U.  S.  36,  25  L.  297,  holding  stipula- 
tion in  admiralty  a  substitute  for  the  thing  itself;  The  Delaware, 
Olcott,  242,  F.  C.  3,762,  holding  remedy  against  stlpulatoM  for 
costs,  to  be  determined  by  court  rules  or  admiralty  practice;  Van 
Hook  V.  Pendleton,  2  Blatchf.  88,  F.  C.  16,852,  holding  process 
act  adopted  modes  of  proceeding,  as  then  existing  in  United  States; 
Gaines  v.  Travis,  Abb.  Adm.  429,  F.  C.  5,180,  holding  process  act 
of  1828,  limiting  courts'  power  to  regulate  practice,  inapplicable  to 
admiralty;  The  Lynchburg,  Blatchf.  Pr.  60,  F.  O.  8,638,  holding 
persons  having  proceeds  of  captured  property  compellable  by  moni- 
tion to  bring  same  into  court;  Lane  v.  Townsend,  1  Ware,  294,  F.  C. 
8,054,  discussing  difterences  between  English  and  American  prac- 
tice in  regard  to  stipulations;  Stonecutter  Co.  v.  Sears,  20  Blatchf. 
26,  9  Fed.  10,  construing  process  act  as  adopting  existing  English 
practice  in  equity,  as  modified  in  America;  Gardner  v.  Isaacson, 
Abb.  Adm.  148,  F.  C.  5,230,  holding  process  acts  placed  admiralty 
practice  on  substantially  same  footing  as  in  England;  The  Wave, 
Blatchf.  &  H.  246,  F.  C.  17,297,  arguendo,  construing  admiralty 
Jurisdiction  in  salvage  case,  according  to  English  doctrine,  modified; 
Lamson  v.  Mix,  14  Fed.  Cas.  1057,  arguendo,  holding  chancery 
practice  in  Federal  courts  derived  directly  from  English  high  courts 
of  chancery. 

Attachment  in  admiralty. —  Admiralty  Court  can  compel  appear- 
ance by  process  of  attachment  on  goods  of  trespasser,  even  where 
same  goods  attachable  by  common-law  courts,  pp.  493-496. 

Cited  and  principle  applied  in  Atkins  v.  Disintegrating  Co.,  18 
Wall.  303,  305,  21  L.  844,  845,  reversing  S.  C,  7  Blatchf.  561,  569, 
F.  C.  602,  holding  court  could  obtain  jurindiction,  by  attaching 
goods  of  nonresident  defendant  in  proceeding  in  personam;  Cushing 
T,  Laird,  107  U.  S.  76,  27  L.  394,  2  S.  Ct.  201  (affirming    S.  aj  4 
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Ben.  80,  86,  87,  P.  0.  8,508),  holding  attachment  anxlllary  to  principle 
cause;  Mutual,  etc.,  Ins.  Co.  v.  The  George,  Olcott,  97,  F.  C.  9,081, 
holding  In  case  of  general  average.  Jurisdiction  of  foreign  owner 
obtainable  by  foreign  attachment;  Smith  v.  Mlln,  Abb.  Adm.  378, 
388,  P.  O.  13,081,  holding  foreign  attachment  an  admiralty  process; 
Atkins  V.  Disintegrating  Co.,  1  Ben.  120,  P.  O.  600,  holding  juris- 
diction obtainable  in  libel  in  personam,  in  admiralty  by  foreign 
attachment;  Gushing  v.  Laird,  4  Ben.  80,  85,  87,  P.  0.  3,508,  hold- 
ing process  of  foreign  attachment  lies  in  admiralty;  Boyd  v.  Urqu- 
hart,  1  Sprague,  424,  P.  O.  1,750,  holding  decree  in  suit  in  personam, 
defendants  being  out  of  district,  is  against  attached  property;  Clarke 
V.  New  Jersey,  etc.,  Nav.  Co.,  1  Story,  537,  538,  541,  P.  C.  2,859, 
holding  attachment  lies  to  obtain  Jurisdiction  in  admiralty  over  non- 
resident corporation,  through  its  property;  Lee  v.  Thompson,  3 
Woods,  171,  P.  C.  8,202,  holding  libellant  could  attach  debt  due  re- 
spondent to  satisfy  Judgment  in  personam;  The  Alpena,  7  Ped.  363, 
holding  writ  of  garnishment  reached  ships  in  hands  of  garnishee; 
Card  ▼.  Hines,  36  Ped.  575,  holding  commencement  of  suit  in  per- 
sonam, by  attachment,  gave  Jurisdiction;  Bssler  v.  Worth,  8  Ped. 
Cfib.  793,  holding  attachment  being  to  compel  appearance,  must  be 
discharged  upon  such  appearance;  Manchester  v.  Hotchkiss,  16  Ped. 
Cas.  571,  holding  attachment  of  goods  of  nonresident  respondent  in 
libel  In  personam,  sufficient  service.  Cited  also  in  The  L.  B.  X.,  88 
Ped.  293,  holding,  arguendo,  attachment  against  goods  of  nonresident 
defendant  available  to  libellant,  in  personam;  Chase  v.  Manhardt, 
1  Bland  Ch.  344,  arguendo,  holding  attachment  to  be  auxiliary 
remedy  for  recovery  of  sum  due;  Corrie's  Case,  2  Bland  Ch.  494, 
arguendo,  holding  attachment  lies  to  satisfy  debt  out  of  prop- 
erty about  to  be  exported;  Hepburn's  Case,  3  Bland  Ch.  119,  ar- 
guendo, holding  alien  enemy's  creditor,  who  could  have  attached, 
could  not  recover  confiscated  property. 

Modified  in  Atkins  v.  Disintegrating  Co.,  7  Blatchf.  561,  569,  P. 
0.  602  (reversing  S.  C,  1  Ben.  120,  P.  C.  600),  holding  foreign 
attachment  does  not  lie  where  defendant  resident  of  another  district. 
Distinguished  in  Reed  v.  Hussey,  The  Pranklin,  Blatchf.  &  H. 
534,  P.  C.  11,646,  holding,  where  third  person's  property  attached 
because  of  respondent's  lien  thereon,  suit  was  in  rem.  Afodified  in 
Louisiana  Ins.  Co.  v.  Nickerson,  2  Low.  311,  P.  C.  8,539,  holding 
attachment  not  for  purpose  of  enforcing  appearance.  Distinguished 
In  The  Bremena  v.  Card,  38  Ped.  145,  holding  attachment  could  not 
be  used  where  respondent  within  district,  but  not  subject  to  arrest. 
Distinguished  in  New  England  Ins.  Co.  v.  Detroit,  etc.,  Nav.  Co., 
18  Ped.  Cas.  64,  holding  Jurisdiction  could  not  be  obtained  of  suit 
In  personam,  for  damages  for  collision,  by  attachment  against  non- 
resident; Wilson  V.  Pierce,  30  Ped.  Cas.  151,  holding  Jurisdiction  of 
libel  founded  on  contract  could  not  be  obtained  by  attachment  of 
nonresident  respondent's  goods. 
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Attachment  in  admiralty. —  Attachment  may  be  of  credits  and 
effects  in  hands  of  third  persons,  by  service  of  notice,  p.  4d8. 

Applied  in  Miller  y.  United  States,  11  WalL  297,  20  L.  142,  hold- 
ing valid,  an  attachment  by  notice  in  confiscation  proceedings;  Jones 
Y.  The  Richmond,  13  Fed.  Gas.  1013,  holding  monition  to  party 
holding  property  proceeded  against  in  rem,  sufllcient  for  jurisdiction. 

Miscellaneous  citations. —  New  Jersey,  etc.,  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  432,  12  L.  603,  concurring  opinion,  arguendo,  as 
example  of  maritime  tort;  Dole  v.  Merchants*,  etc.,  Ins.  Co.,  61  Me. 
477,  holding  term  ''capture,"  includes  piratical  seizure,  citing  case 
as  Instance  where  term  so  used;  New  York  Ins.  Co.  y.  Roulet,  24 
Wend.  609,  holding  international  commissioners'  award  not  con- 
clusive as  to  rights  of  parties  in  indemnity  for  spoliation. 

10  Wheat  497-Wl,  6  L.  376,  THE  GRAN  PARA 

Admiralty  practice. —  Monition  and  not  execution  is  the  proper 
process  against  one  alleged  to  have  custody  of  property  released 
on  admiralty  stipulation  to  which  he  was  not  a  party,  p.  600. 

Distingnished  in  The  Elmira,  16  Fed.  137,  holding  order  denying 
motion  to  quash  execution  not  appealable. 

Admiralty  practice. —  Property  released  on  stipulation,  in  ad- 
miralty, is  subject  to  re-seizure  to  satisfy  decree,  p.  600. 

Cited  to  this  point  in  United  States  v.  Mackay,  2  DHL  306,  F.  C. 
16,696,  holding  property  released  on  bond  subject  to  re-selzure; 
Braithwalte  v.  Jordan,  5  N.  Dak.  256,  65  N.  W.  722,  31  I*  R.  A.  260, 
holding  res  being  subject  to  seizure  to  satisfy  judgment,  admiralty 
stipulation  is  security  suable  in  State  court. 

10  Wheat.  502-504,  6  L.  376,  THE  PALMYRA. 

.Admiralty. —  Appeal  will  not  lie,  except  from  final  decree;  In 
libel  for  tortious  seizure,  decree  is  not  final  which  leaves  damages 
still  unadjudged,  pp.  503,  504. 

Cited  and  principle  applied  in  Chase  v.  Yasquez,  11  Wheat  430, 
6  L.  511,  holding  decree  for  damages  on  libel  in  personam  not 
appealable  until  damages  ascertained;  Corning  v.  Troy  Iron,  etc. 
Factory,  16  How.  467,  14  L.  775,  holding  appeal  would  not  lie 
from  mandate  before  acted  upon;  Beebe  v.  Russell,  19  How.  284, 
286,  15  L.  668,  669,  reviewing  cases,  holding  a  decree  with  reference 
to  master  to  take  account  and  report  not  appealable;  Humiston  v. 
Stainthrop,  2  Wall.  110,  17  L.  906,  holding  decree  awarding  patentee 
Injunction  with  reference  for  accounting  and  report,  not  appealable; 
Keystone  Iron  Co.  v.  Martin,  132  U.  S.  93,  33  L.  276,  10  S.  Ct  32, 
83,  reviewing  cases,  holding  decree  for  perpetual  injunction,  with 
reference  for  accounting  and  order,  not  final;  Postal  TeL,  etc..  Go. 
T.  Southern  Ry.  Co.,  90  Fed.  212,  holding  Judgment  on  demurrer 
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In  condemnation  proceedings,  where  appointment  of  commission 
and  assessment  of  damages  remained,  not  final;  Gohn  y.  Hamlet, 
44  Ark.  345,  holding  order  sustaining  demurrer,  dismissing  com- 
plaint, directing  writ  of  inquiry  to  assess  damages,  not  appealable; 
Gray  y.  Palmer,  9  OaL  635,  holding  decree  accompanied  with  direc- 
tion to  take  account,  interlocutory  and  not  appealable;  Riley  y. 
Famsworth,  116  Mass.  225,  holding  judgment  for  plaintiff,  for  dam- 
ages not  yet  assessed,  not  final  and  not  appealable.  Cited  also  in 
McOourkey  y.  Toledo,  etc.,  By.  Co.,  146  U.  S.  545,  36  L.  1083,  13 
8.  Ct  172,  reyiewing  cases,  holding  decree  containing  reference  for 
account  and  report,  not  final,  so  as  not  to  be  disturbed  at  later 
term;  McLean  y.  Clark,  23  Fed.  862,  holding  oyerruling  of  demurrer 
with  leaye  to  answer,  not  final  hearing  so  as  to  entitle  plaintiff  to 
docket  fee.  See  yaluable  note  on  this  subject,  in  60  Am.  Dec.  438. 
Distinguished  In  Grant  y.  East,  etc.,  B.  B.  Co.,  50  Fed.  797,  2 
U.  S.  App.  182,  holding  final,  a  decree  dismissing  auxiliary  bill 
against  original  complainants,  with  reference  to  a  master. 

Appeals. —  A  cause  cannot  be  diyided,  so  as  to  bring  up  distinct 
parts  of  it,  p.  504. 

Cited  in  Canter  y.  American,  etc.,  Ins.  Co.,  3  Pet  318,  7  L.  692, 
holding  affirmance  of  decree  for  restitution  and  costs  precluded 
recoyery  of  damages. 

Final  decree. —  Decree  of  foreclosure  and  sale  of  mortgage  is 
final,  p.  504. 

Cited  in  Tormey  y.  Gerhart,  41  Wis.  58,  holding  judgment  of  fore- 
closure and  sale  finaL 

Miscellaneous. —  Cited  in  Williams  y.  Delano,  155  Mass.  14,  28 
N.  B.  1123,  holding  pendency  of  libel,  under  local  law  for  forfeiture^ 
barred  action  against  seizor  for- recoyery  of  boat. 
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U  Wheat  1^68,  6  L.  405,  THE  MABIANNA  FLORA. 

Admiralty. —  Circuit  Courts,  u;>on  appeal  in  admiralty,  may  allow 
amendments  where  public  Justice  and  substantial  merits  require 
them,  p.  38. 

Cited  and  this  practice  followed  in  The  Haytian  Republic,  69  Fed. 
478,  15  U.  S.  App.  288;  The  Meteor,  17  Fed.  Cas.  184,  where  new 
counts  were  added,  testimony  was  in  and  summing  up  concluded. 

Distinguished  hi  The  Philadelphia,  60  Fed.  426,  21  17.  S.  ^p.  90, 
holding  amendments  in  matters  of  substance  on  appeal  in  instance 
cases  cannot  be  allowed  in  the  Circuit  Court  of  Appeals;  Megher  y. 
Stewart,  6  Mo.  App.  502,  holding  the  practice  peculiar  to  admiralty 
proceedings;  Poole  y.  Nixon,  9  Pet  App.  781,  9  L.  309,  19  Fed.  Cas. 
1000,  amendments  cannot  be  made  in  the  Supreme  Court;  United 
States  y.  Three,  etc.,  28  Fed.  Cas.  122,  amendments  cannot  be  made 
on  the  exchequer  side  of  the  court 

Marine  torts.— Attack  upon  a  United  States  public  yessel  by  an 
armed  foreign  yessel,  upon  the  mistaken  supposition  that  the  former 
was  a  piratical  cruiser,  is  not  a  piratical  aggression,  pp.  39,  40. 

Cited  and  rule  applied  in  United  States  y.  Brig  Malek  Adhel,  2 
How.  235,  11  L.  250,  to  innocent  owners  of  cargo  in  ship  condemned 
for  piratical  aggression,  holding  the  cargo  not  subject  to  forfeiture. 
Cited,  Navigation  Co.  y.  Merchants'  Bank,  6  How.  432,  12  L.  503,  to 
point  that  most  admiralty  libels  for  torts  are  for  such  as  were 
•caused  by  force. 

The  right  to  search  and  seize  the  vessels  of  another  nation  is  a 
strictly  belligerent  right,  allowed  by  the  general  consent  of  nations 
in  time  of  war,  p.  42. 

Cited  in  Dole  y.  Insurance  Co.,  2  Cliff.  421,  F.  C.  3,966,  holding 
captures  made  under  a  commission,  issued  under  a  regularly  organ- 
ized de  facto  government,  engaged  in  open  and  actual  war,  is  not 
piracy. 

Admiralty. —  American  ships  offending  against  our  laws,  and 
foreign  ships  offending  within  our  Jurisdiction  may  be  seized  upon 
the  ocean,  but  the  seizor  acts  at  his  peril  and  is  liable  to  costs  and 
damages  if  he  fails  to  establish  the  forfeiture,  p.  42. 

Cited  and  principle  applied  in  Maxwell  y.  Griswold,  10  How.  256, 
13  L.  411,  sustaining  action  for  repayment  of  illegal  customs  duties, 
demanded  by  the  collector,  and  paid  under  protest    Cited  also  In 
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Crapo  T.  Kelly.  16  Wall.  633,  21  L.  439,  defining  American  ships  as 
ships  of  the  nation  and  not  of  any  subdivision  of  it;  United  States  t. 
Wren,  28  Fed.  Cas.  786,  condemnation  of  vessel,  having  no  papers, 
commanded  by  a  Confederate  officer,  who  was  under  directions  to 
deliver  her  to  Confederate  agent,  was  justified. 

ICarine  torts.—  In  cases  of  marine  torts.  Admiralty  Courts  give  or 
withhold  damages  upon  enlarged  principles  of  justice  and  equity, 
p.  54. 

This  practice  followed  in  The  Max  Morris,  137  U.  S.  13,  34  L.  689, 
11  S.  Ct  32  (S.  C,  24  Blatchf.  143,  28  Fed.  882,  24  Fed.  863),  where 
damages  were  allowed,  although  contributory  negligence  was  shown. 
Approved  in  The  Martha,  Blatchf.  &  H.  166,  F.  0.  9,144,  but  refusing 
to  extend  the  practice  to  case  where  Ubel  was  instituted  before  cause 
of  action  accrued;  Olsen  v.  Flavel,  13  Sawy.  234,  34  Fed.  479,  ap- 
portioning damages  in  case  of  contributory  negligence,  according 
to  equity  and  justice;  The  City  of  Carlisle,  14  Sawy.  187,  39  Fed. 
813,  5  L.  R.  A.  59,  seaman,  injured  in  service,  has  right  to  be 
cared  for  at  least  to  the  end  of  the  voyage;  The  Explorer,  20  Fed. 
138,  139,  where  amount  of  damages  to  injured  seaman  were  reduced 
on  account  of  contributory  negligence;  United  States  v.  Reindeer, 
27  Fed.  Cas.  768,  claimants  of  vessel  discharged  on  the  merits,  not 
held  for  costs. 

Seizure.--Where  vessels  are  captured  by  public  armed  ships  of  the 
United  States,  probable  cause  of  seizure  is  a  bar  to  claims  for  dam- 
ages, but  if  the  vessel  is  found  not  really  liable  to  seizure,  It  will 
be  released  without  costs  to  either  party,  pp.  54,  58. 

This  rule  followed  in  The  Palmyra,  12  Wheat.  17,  6  L.  536,  holding 
an  irregular  commission,  want  of  order  and  command  on  board  and 
unjustifiable  acts  against  other  vessels,  prima  facie,  a  case  of 
piratical  aggression  and  a  bar  to  damages;  La  Manche,  2  Sprague, 
214,  F.  C.  8,004,  where  a  ship  was  taken  upon  the  high  seas  under 
the  mistaken  supposition  that  she  had  violated  the  blockade;  The 
James  Andrews,  2  Sprague,  123,  F.  C.  7,189,  where  property  was 
captured  under  circumstances  showing  aclear  case  of  enemies' 
property;  The  Ambrose  Light,  25  Fed.  415,  417,  holding  the 
seizure  of  a  Colombia  rebel  vessel  of  war  as  piratical,  was  valid;  the 
belligerency  of  the  rebel  government  being  unrecognized,  and  costs 
must  fall  upon  the  vessel;  The  Malaga,  16  Fed.  Cas.  538,  there  being 
reasonable  ground  for  supposing  vessel  seized  was  a  slave  trader. 

Marine  torts.— Where  a  vessel  of  one  nation  commits  a  tort  upon  a 
vessel  of  another  nation,  the  jurisdiction  is  concurrent  in  both, 
pp.  56,  57. 

Cited  in  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  447, 
32  L.  794,  9  S.  Ct.  474,  an  action  in  admiralty  in  personam,  arising 
from  breach  of  contract,  holding  question  where  British  law  differed 
from  our  own,  not  open. 


11  Wheat  69-78  Notes  on  U.  S.  Reports.  448 

11  Wheat  59-78,  6  L.  419,  BTTING  v.  BANK  OP  UNITED  STATES. 

Eridence.— Where  the  effect  of  a  written  instrument  depends,  In 
part,  upon  extrinsic  facts  and  circumstances,  the  Inferences  of  fact 
must  be  left  to  the  jury,  pp.  75,  76. 

Cited  and  rule  followed  in  Barreda  v.  Silsbee,  21  How.  168,  16  L. 
93,  holding  it  proper  for  the  jury  to  determine,  from  all  the  evidence, 
the  real  contract  where  a  vessel  was  chartered,  at  a  rate,  subject 
to  change  by  an  advance  in  freight;  Pence  v.  Langdon,  99  U.  S.  581. 
25  L.  421,  where  trial  court  Instructed  jury  that  in  determining  dis- 
puted agency,  they  were  to  construe  letters  and  telegrams  between 
parties;  West  v.  Smith,  101  U.  S.  270,  25  L.  812,  where  jury  was 
permitted  to  judge  of  alleged  admission  of  a  contract  contained  in 
a  letter,  In  the  light  of  extrinsic  facts;  M'Namee  v.  Hunt  87  Fed. 
301,  where  the  effect  of  an  excavation  contract  depended  upon  evi- 
dence of  defendant's  knowledge  as  to  the  character  of  the  ground; 
Bennlng  v.  Nelson,  23  Ala.  805,  holding  evidence  tending  to  show 
fraud  in  a  deed  relevant  and  its  weight  a  matter  for  the  jury; 
Beverly  y.  McBride,  9  6a.  447,  54  Am.  Dec.  356,  holding  a  question 
of  adverse  possession  is  exclusively  for  the  jury  to  decide;  Roberts 
V.  Bonaparte,  73  Md.  200, 20  AU.  920, 10  L.  R.  A.  690,  if  a  contract  has 
to  be  made  out  partly  by  documents  and  partly  by  parol  evidence, 
the  question  of  what  the  contract  was  is  for  the  jury;  Ooquillard  v. 
Hovey,  23  Neb.  627,  8  Am.  St  Rep.  138,  37  N.  W.  481,  where  a 
contract  for  payment  of  obligations  of  another  depended  upon  proof 
of  extrinsic  facts,  these  questions  of  fact  were  submitted  to  the  jury; 
Rosewater  v.  Hoffman,  24  Neb.  234,  38  N.  W.  862,  affirming  and  fol- 
lowing the  rule;  Rosenthal  v.  Ogden,  50  Neb.  223,  69  N.  W.  780, 
follows  practice  in  contract  for  services;  Muller  v.  Mayor,  63  N.  Y. 
360,  holding  that  whether  the  just  inference  from  language  of  agree- 
ment and  the  circumstances  was  that  it  was  Intended  to  submit 
question  of  compensation  to  decision  of  another,  was  question  for 
the  jury;  Bank  v.  Dana,  79  N.  Y.  116,  leaving  construction  of  a  note 
with  collateral  circumstances  to  jury;  Taylor  v.  McNutt  58  Tex.  73. 
holding  a  note  depending  upon  attending  facts  and  circumstances 
for  proper  construction,  must  be  left  to  the  jury;  Sheehy  v.  Duffy, 
89  Wis.  17,  61  N.  W.  298,  holding  question  as  to  whether  a  contract 
was  rescinded  by  later  correspondence  was  for  the  jury.  Cited  in 
note,  69  Am.  Dec.  459,  where  the  construction  of  writings  is  fully 
discussed  and  authorities  collected.  Cited,  arguendo,  but  the  rule 
not  specially  applied  in  Holman  v.  Crane,  16  Ala.  578;  Sayres  v.  State, 
30  Ala.  18;  Grand,  etc..  Bank  v.  Wright  53  Neb.  598,  74  N.  W.  90, 
discussing  whether  wife  contracted  with  reference  to  her  separate 
estate. 

Distinguished  in  Goddard  v.  Foster,  17  Wall.  142,  21  L.  595,  hold- 
ing no  error  in  charge  to  jury  that  certain  correspondence  showed 
an  agreement  distinct  from  prior  written  agreement  it  being  the 
province  of  the  court  to  construe  instrument  introduced  collaterally; 
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trnlted  States  v.  Shaw,  1  Cliff.  322,  F.  C.  16.266,  holding  If  a  contract 
is  to  be  shown  by  correspondence.  It  is  for  the  court  alone  to  deter- 
mine its  existence;  Sewall  v.  Henry,  9  Ala.  31,  where  a  bill  of  sale 
for  a  negro  and  a  separate  agreement  for  a  resale  upon  a  certain  date, 
held  that  the  interpretation  of  the  writings  was  for  the  court;  Hol- 
man  y.  Crane,  16  Ala.  580,  where  meaning  was  to  be  determined 
from  written  instruments,  without  the  aid  of  extrinsic  proof. 

Appeal  and  error. —  Though  trial  judge  may  refuse  instruction 
on  a  hypothetical  question  of  law,  yet  if  given,  and  it  is  erroneous, 
appellate  court  will  set  aside  yerdict,  if  the  erroneous  Instruction 
can  haye  influenced  the  jury,  p.  75. 

Practice  followed  in  Insurance  Co.  y.  Baring.  20  Wall.  162,  22 
li.  262,  sustaining  court  in  refusing  hypothetical  instructions;  United 
States  y.  Morgan,  11  Uow.  159,  13  L.  645,  to  the  point  that  neither 
party  can  complain  of  the  form  of  instructions,  if  no  objection  is 
made;  Dibble  y.  Treeluck,  11  Fla.  141,  143,  holding  in  absence  of  a 
proper  bill  of  exceptions  the  instructions  of  the  court  are  presumed 
to  be  applicable  to  the  facts;  Snyder  y.  Laframboise,  Breese,  346, 

12  Am.  Dec.  190,  reversing  judgment,  because  the  charge  may  have 
had  an  improper  effect  upon  the  jury;  Taylor  v.  Hillyer,  3  Blackf. 
435,  26  Am.  Dec.  432,  reversing  judgment  when  trial  judge  refused 
to  give  relevant  instructions;  Carson  v.  Lucove,  1  G.  Greene,  38, 
holding,  where  instructions  do  not  improperly  Influence  the  jury, 
they  are  presumed  to  be  applicable,  though  not  entirely  so  in  fact; 
Packer  v.  Cockayne,  3  G.  Greene,  114,  holding  court  need  not  give 
an  instruction,  unless  applicable  to  some  point  at  issue;  State  v. 
Chandler,  5  La.  Ann.  491,  52  Am.  Dec.  602,  reversing  judgment, 
where  court  in  an  abstract  charge  misled  the  jury;  State  y.  Brette, 
6  La.  Ann.  662,  holding  if  trial  judge  gives  an  erroneous  instruc- 
tion, it  may  be  revised  in  the  court  above;  Loring  v.  Willis,  4  How. 
(Miss.)  385,  holding  court  in  error,  where  charge  was  without  refer- 
ence to  the  evidence  and  in  general  terms;  Magee  v.  Harrington, 

13  S.  &  M.  405,  refusing  to  disturb  the  verdict  of  a  jury,  because 
of  irrelevant  instructions  given  or  refused,  where  jury  was  not 
misled;  Brantley  y.  Carter,  26  Miss.  285,  where  plaintiff  was  not 
entitled  to  recover  under  the  evidence,  held  that  he  could  not  have 
been  prejudiced  by  instructions  of  court;  Davison  y.  Schooley,  10 
N.  J.  L.  147,  holding  judgment  not  reversible  because  of  failure 
to  make  an  irrelevant  charge;  Ter  v.  Griego,  8  N.  Mex.  140,  42  Pac. 
83.  a  declaration  that,  upon  a  recommendation  of  clemency,  the  judge 
would  consider  it  In  fixing  punishment  for  murder  in  the  first 
degree,  was  reversible  error;  Haliday  v.  McDougall,  22  Wend.  273, 
holding  a  court  may  refuse  to  give  an  instruction  upon  an  abstract 
point  of  law;  White  v.  Thomas,  12  Ohio  St  317,  80  Am.  Dec.  351, 
holding  an  abstract  charge,  tending  to  mislead  jury  in  action  for 
breach  of  promise,  a  reversible  error;  Hunt  y.  Toulmin,  1  Stew.  & 

V.L.II  — 29 
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P.  180,  It  is  not  a  ground  for  reversal  that  the  charge  was  too  gen- 
eral. Cited  in  note,  72  Am.  Dec.  541,  where  the  authorities  on  this 
point  are  collected. 

Appeal  and  error. —  Where  the  Supreme  Court  is  equally  diirided 
in  opinion  upon  writ  of  error,  the  judgment  of  the  court  below  is 
to  be  affirmed,  p.  78. 

This  practice  approved  and  followed  in  Durant  v.  Essex  Co.,  7 
Wall.  112,  19  L.  157  (S.  C,  8  Allen,  108,  85  Am.  Dec.  688);  Bridge 
Co.  V.  Stewart,  3  How.  424,  11  L.  663,  affirming  that  practice  is 
settled;  Ay  res  v.  Bensley,  32  Cal.  623,  upon  an  equal  division  upon 
the  question  of  granting  a  rehearing,  the  rehearing  is  denied; 
Frazer  v.  Willey,  2  Fla.  117,  follows  the  practice  above;  Northern 
R.  R.  Co.  V.  Concoi^d  R.  R.  Co.,  50  N.  H.  176,  where  court  divided 
in  equity  proceeding,  held  no  judgment  could  be  rendered;  Durham 
V.  Raih-oad  Co.,  113  N.  C.  241,  18  S.  B.  208,  following  uniform 
practice  and  confirming  judgment  below;  Bridge  v.  Johnson,  5  Wend. 
372,  375,  affirming  judgment  below,  the  court  being  equally  divided; 
Morse  v.  Goold,  11  N.  Y.  285,  62  Am.  Dec.  105,  holding  an  affirmance 
of  a  judgment  denying  any  effect  to  an  act  in  respect  to  contracts 
made  previous  to  its  passage,  cannot  be  considered  as  a  precedent 
but  leaves  the  question  open;  practice  followed  in  Ex  parte  Elliott, 
33  S.  C.  604,  12  S.  B.  426,  where  appellate  court  was  divided; 
McFarland  v.  Railway  Officials,  5  Wyo.  147,  63  Am.  St.  Rep.  45, 
38  Pac.  677,  27  L.  R.  A.  55,  decision  below  affirmed  because  of 
divided  appellate  court,  cannot  be  considered  as  settling  principle 
involved;  Bird  v.  Insurance  Co.,  3  Fed.  Cas.  436,  to  the  same  effect 
Cited  in  note,  27  Am.  Dec.  633,  and  in  note,  91  Am.  Dec.  195,  on 
this  point. 

Distinguished  in  Goddard  v.  Coffin,  2  Ware  (Dav.),  386,  F.  C. 
5,400,  holding  where  judgment  can  be  rendered  only  upon  motion 
of  prevailing  party,  the  court,  being  of  divided  opinion,  must  dismiss 
the  case. 

Corporations. —  The  principal  case  assumed  the  doctrine  that  a 
corporation  is  liable  for  the  false  representation  of  its  agent,  but 
it  is  not  laid  down  in  the  decision. 

Cited  as  authority  for  this  doctrine  by  the  following  cases:  Bank 
V.  Bank,  59  Fed.  Rep.  341,  where  a  bank,  through  its  cashier,  made 
fraudulent  representations  to  another  bank  of  the  financial  respon- 
sibility of  a  customer;  Railroad  Co.  v.  Qulgley,  21  How.  211,  16  L.  76, 
holding  railroad  corporation  liable  for  libel  which  it  authorizes 
its  officers  to  publish;  Baldwin  v.  Collins,  9  Rob.  (La.)  472,  where 
a  common  carrier  gave  notice  that  the  value  of  goods  must  be  dis- 
closed or  no  responsibility  would  be  assumed,  held  shipper  of 
jewelry  having  notice  cannot  recover;  Lapish  v.  Wells,  6  Me.  189, 
when  purchaser  received  deed  to  tract  of  land,  one  acre  of  which  had 
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already  been  conveyed,  held,  that  receiving  deed  to  whole  tract 
concealing  knowledge  of  prior  conveyance  of  part,  is  fraud  and 
vitiates  that  deed;  Bank  v.  Cooper,  3C  Me.  185,  elaborately  dis- 
cussing the « validity  of  a  surety  bond  signed  through  misappre- 
hension and  fraud;  Stettheimer  v.  Killip,  75  N.  Y.  287,  holding  one 
xnaldng  a  contract  with  full  opportunity  of  knowledge  of  circum- 
stances, is  not  entitled  to  relief,  there  being  no  fraud;  Bank  v. 
Brownell,  9  R.  I.  175,  11  Am.  Rep.  287,  holding  in  order  to  avoid 
bond  on  ground  of  fraud  on  part  of  the  bank,  there  must  be  a  fraud- 
ulent concealment  of  something  material  for  the  surety  to  know; 
Warren  v.  Branch,  15  W.  Ya.  34,  where  there  was  a  concealment 
of  Immaterial  facts;  Wood  v.  Boynton,  64  Wis.  272,  54  Am.  Rep. 
614,  25  N.  W.  45,  holding  in  sale  where  value  of  thing  was  open 
to  investigation  of  both  parties,  neither  of  which  knew  its  value, 
there  was  no  fraud  though  the  price  was  inadequate.  See  also 
note,  54  Am.  Rep.  615. 

Distinguished  in  United  States  v.  Wright,  28  Fed.  Cas.  796,  hold- 
ing defaulting  postmaster's  sureties  not  discharged  by  forbearance 
on  the  part  of  the  government 
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Deed. —  Gertifled  copy  of  registered  deed  is  inadmissible  in  evi- 
dence if  party  might  produce  the  original,  unless  by  statute  an  au- 
thenticated copy  is  made  evidence,  pp.  82,  99. 

This  practice  followed  in  Longworth  v.  Close,  1  McLean,  28r», 
P.  O.  8,489,  where  certified  copy  of  deed  recorded  twenty-six  years 
after  execution  was  refused  admission  as  evidence;  Thompson  v. 
Ives,  11  Ala.  243,  where  copy  of  registered  deed  was  refused  ad- 
mission as  evidence,  it  not  being  shown  by  plaintiff  that  it  was 
not  within  his  power  to  produce  original;  Trammell  v.  Thurmond, 
17  Ark.  215,  to  the  point  that  a  certified  copy  of  deed  may  be  intro- 
duced as  secondary  evidence;  Samuels  v.  Borrowscale,  101  Mass. 
209,  where  deed  not  made  to,  or  presumed  to  be  in  the  custody 
of  either  party  was  proved  by  office  copy;  Manhattan  M.  Co.  v. 
Sweteland,  14  Mont  272,  36  Pac.  84,  holding  admission  of  certified 
copy  of  patent  without  showing  loss  or  inability  to  produce  original, 
reversible  error. 

Assignment  for  benefit  of  preferred  creditors,  though  made  with 
a  view  of  preventing  prosecution  for  felony,  is  valid  if  made  without 
the  knowledge  or  concurrence  of  creditors  and  no  express  or  implied 
promise  was  afterwards  made  to  forbear  prosecution;  p.  85. 

Cited  in  Sutton  v.  Simon,  91  Tex.  641,  45  S.  W.  560,  holding  where 
trustee  participated  in  intent  to  defraud  creditors,  if  accepting 
creditors  were  not  parties  to  the  fraud  they  had  a  valid  lien 
upon  the  property;  BilUngs  v.  Parsons,  53  Pac.  732  (Utah),  refusing 
to  hold  void  an  assignment  for  assignor's  fraud. 
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Tmstfl. —  Notice  to  a  trustee  or  agent  Is  notice  to  the  cestui 
qui  trust  or  to  his  employer,  p.  87. 

Principle  applied  rf  Piatt  v.  Oliver,  2  McLean,  816,  F.  C.  11,115, 
holding  one  purchasing  trust  property  through  the  unauthorized  act 
of  his  agent,  must  be  presumed  to  have  full  knowledge  of  the  facts. 

ABsigxmient  for  benefit  of  creditors. —  A  debtor  has  a  legal  right 
to  prefer  one  or  more  creditors  over  others,  when  the  transaction 
is  bona  fide,  p.  89. 

Oited  and  followed  in  Tompkins  y.  Wheeler,  16  Pet  118,  10  L. 
908,  where  fraud  in  assignment  was  charged  but  not  substantiated; 
Wilkinson  v.  Yale,  6  McLean,  20,  F.  O.  17,678,  where  a  partner  of 
debtor  was  preferred  with  the  consent  of  other  creditors;  Adams  v. 
Blodgett,  2  Wood.  &  M.  237,  F.  C.  46,  where  creditors  met  and 
agreed  to  take  an  assignment  of  debtor's  property,  the  assignment 
held  to  be  valid  against  creditor  not  present;  Fellows  v.  Bank,  6 
Rob.  (La.)  253,  holding  that  a  creditor  may  make  an  assignment 
for  benefit  of  certain  creditors;  United  States  y.  Bank,  8  Rob.  (La.) 
405,  holding  natural  person  may  make  assignment  for  benefit  of 
certain  creditors;  State  y.  Bank  of  Maryland,  6  Gill  &  J.  219,  26 
Am.  Dec.  564,  holding  bank  has  right  to  make  assignment  for 
benefit  of  creditors,  and  thereby  the  State  Is  deprived  of  Its  right 
to  priority;  Waterbury  v.  Sturtevant,  18  Wend.  365,  sustaining  deed 
to  preferred  creditor,  although  made  by  debtor  with  fraudulent 
intent;  Harden  v.  Wagner,  22  W.  Va.  366,  holding  it  no  objection 
to  the  principle  that  a  majority  of  the  creditors  may  be  defeated 
of  their  legal  remedies;  Paul  v.  Baugh,  85  Va.  958,  9  S.  E.  830, 
holding  trust  deed  for  benefit  of  preferred  creditors  valid;  Ashby 
v.  Steere,  2  Wood.  &  M.  357,  F.  C.  576,  where  debtor  sold  property  to 
creditor  several  months  before  applying  for  benefit  of  bankruptcy 
law;  Pettit  v.  Parsons,  9  Utah,  227,  33  Pac.  1039,  the  fact  that 
a  preferred  creditor  is  a  brother  of  assignee  is  not  fraud  per  se; 
HoUlster  v.  Loud,  2  Mich.  313,  voluntary  assignment  valid  and 
deemed  to  be  founded  on  a  valuable  consideration;  Smith  v.  Jones, 
18  Neb.  484,  25  N.  W.  625,  holding  assignee  for  benefit  of  creditors 
may  maintain  trust  against  subsequent  attaching  creditor. 

Distinguished  in  Stewart  v.  Spenser,  1  Curt  165,  166,  F.  O.  13,437, 
holding  where  there  was  fraud  upon  the  part  of  debtors  and  a  deed 
of  assignment  made  with  intent  to  execute  that  fraud,  it  was 
void  as  to  preferred  creditors;  in  dissenting  opinion,  Robinson  v. 
Rapelye,  2  Stew.  106,  holding  deed  fraudulent,  where  there  was 
a  reservation  of  property  by  debtor  not  mentioned  in  deed;  Oakley 
y.  Hibbard,  1  Pinn.  682,  683,  holding  assignment  might  be  revoked 
by  assignor  not  in  failing  circumstances,  as  against  creditor  having 
no  notice  of  assignment;  Cleveland  v.  La  Crosse  R.  R.  Co.,  5  Fed. 
Gas.  1035,  a  lease  for  an  indefinite  time  void  as  against  creditors* 
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Deeds  —  TruBtfl. —  Deeds  which  are  absolutely  void  cannot  be  the 
foundation  of  title,  nor  can  a  cestui  que  trust  claim  under  a  deed 
fraudulently  obtained  by  his  trustee  or  agent,  p.  90. 

Rule  applied  in  Hinton  v.  Nelms,  13  Ala.  230,  where  a  father  pur- 
chased slaves  and  took  conveyance  in  the  name  of  his  son,  held,  that 
son  had  no  title  to  defeat  father's  creditors;  Lytle  v.  State,  17  Ark. 
C41,  holding  parties  claiming  under  fraudulent  title  may  not  main- 
tain it,  though  themselves  not  parties  to  fraud;  Foley  v.  Bitter,  34 
Md.  655,'  holding  assignor's  deed  void  on  account  of  fraud,  and  dis- 
tinguishing facts  in  principal  case;  Harney  v.  Pack,  4  Smedes  &  M. 
256,  holding  deed  of  trust  void  when  made  with  fraudulent  intent, 
though  without  the  knowledge  of  trustee  or  cestui  qui  trust. 

Stare  decisis. —  An  opinion  in  a  particular  case,  founded  upon  its 
special  circumstances,  is  not  applicable  to  cases  under  circum- 
stances essentially  different,  p.  91. 

This  rule  applied  in  Lyons  v.  Woods,  5  N.  Mex.  360,  21  Pac.  354, 
refusing  to  follow  as  authority  substantially  differing  in  facts  from 
the  one  under  consideration.  * 

Assig^nment  for  benefit  of  creditors. —  Assignment  for  benefit  of 
creditors  is  valid  although  their  assent  is  not  given  at  time  of 
its  execution,  if  they  subsequently  assent  in  terms,  or  by  actually 
receiving  the  benefit  of  it,  p.  97. 

Principle  applied  in  Grove  v.  Brien,  8  How.  440,  12  L.  1147,  hold- 
ing goods  consigned  to  A.  for  delivery  to  B.  became  the  property  of 
B.  upon  shipment,  and  no  assent  to  the  transfer  was  necessary  upon 
his  part;  Wiswall  v.  Ross,  4  Port.  328,  holding  trust  deed  conveys 
legal  title  to  trustee  immediately  without  consent  of  beneficiaries; 
Kenward  y.  Thompson,  12  Ala.  491,  holding  an  absolute  bona  fide 
deed  for  the  benefit  of  creditors  not  subject  to  defeat  at  the  instance 
of  one  of  them;  Danner  v.  Brewer,  69  Ala.  202,  holding  assignment 
vests  interest  in  creditors  immediately  and  they  cannot  be  divested 
without  their  consent;  Ex  parte  Conway,  4  Ark.  351,  360,  holding 
creditor  may  make  a  valid  assignment  to  trustee  for  benefit  of  cred- 
itors but  cannot  recall  the  deed;  Hempstead  v.  Johnson,  18  Ark. 
131,  65  Am.  Dec.  464,  holding  it  unnecessary  for  creditors  to  sign 
trust  deed  made  for  their  benefit;  Baldwin  v.  Porter,  12  Conn.  481, 
holding  executor  under  will  with  trust  codicil,  presumed  to  have 
accepted  the  special  trust;  Brown  v.  Chamberlain,  9  Fla.  478,  hold- 
ing assent  of  creditors  presumed  to  verbal  assignment  to  trustees, 
for  their  benefit;  Bank  v.  Armstrong,  11  Iowa,  519,  holding  agent 
may  accept  assignment,  and  principars  assent  at  the  time  is  un- 
necessary; Oliver  V.  Lake,  3  La.  Ann.  82,  holding  creditors  taking  by 
assignment  need  not  show  previous  assent,  as  against  other  cred- 
itors; State  V.  Bank  of  Maryland,  6  Gill  &  J.  230,  26  Am.  Dec.  573, 
assuming  assent  of  beneficiaries  of  assignment;  Fox  v.  Willis,  1 
Mich.  323,  to  the  point  that  beneficiaries  may  compel  the  execution 
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of  trust  though  not  preylously  assenting  to  it;  Schoolfield  t.  Hirsh, 
71  MISS.  60»  42  Am.  St.  Rep.  453,  14  So.  529,  holding  assignment  of 
judgment  for  use  of  preferred  creditors  valid  as  against  garnishing 
creditor;  Duvall  y.  Raisin,  7  Mo.  450,  holding  It  unnecessary  for 
beneficiaries  under  trust  deed  to  execute  the  deed;  Valentine  y. 
Decker,  43  Mo.  585,  holding  creditor  taking  under  assignment  may 
not  afterwards  disclaim  it;  Cunningham  y.  Freeborn,  3  Paige,  5G0, 
1  Bdw.  Ch.  263,  holding  that  assent  is  not  necessary  on  the  part 
of  beneficiaries  to  trust;  Ingram  y.  Klrkpatrlck,  6  Ired.  Eq.  475, 
51  Am.  Dec.  436,  holding  creditor  secured  but  not  priyy  to  trust  deed 
may  compel  trustee  to  execute  trusts  as  declared.  Followed  in 
Smith  y.  MiUett,  11  R.  I.  533,  holding  assignment  to  trustee  for 
benefit  of  creditors  executing  releases,  valid;  Tennant  v.  Stoney, 
1  Rich.  Eq.  253,  44  Am.  Dec.  218,  holding  bond  and  mortgage  exe- 
cuted for  creditors'  benefit  valid  in  favor  of  those  afterwards 
accepting  its  terms,  though  ignorant  of  the  transaction  at  the 
time;  Gannon  v.  Deming,  3  S.  Dak.  431,  53  N.  W.  865,  general  rule 
CoUowed  and  question  of  assent  declared  to  be  one  of  fact;  Tomp- 
kins V.  Bamberger,  3  Lea,  580,  582,  approves  principle  that  accept- 
ance by  beneficiary  need  not  be  made  at  time  of  execution  of  deed» 
but  held  it  necessary  within  a  reasonable  time;  Halsey  v.  Whitney, 
4  Mason,  213,  F.  C.  5,964,  an  assignment  in  trust  for  certain 
preferred  creditors  held  valid;  Emerson  v.  Senter,  118  U.  S.  10» 
30  L.  51,  6  S.  Gt  984,  assignment  by  partner  of  firm's  assets  not  in- 
validated by  his  fraudulently  withholding  certain  schedules.  See 
valuable  note,  90  Am.  Dec.  507;  also  cited  note,  29  Am.  Rep.  789, 
and  in  elaborate  note  on  trust  deeds  for  benefit  of  creditors,  34  Am. 
St.  Rep.  219.  Gited  and  followed  also  in  Billings  v.  Parsons,  53  Pac 
733  (Utah). 

Distinguished  in  dissenting  opinion,  Robinson  v.  Rapelye,  2  Stew. 
103,  where  deed  was  conditional  upon  creditors'  executing  it; 
Borland  v.  Walker,  7  Ala.  268,  holding  general  rule  not  applicable 
where  deed  was  conditional  upon  extension  of  time  to  pay  debts; 
Townsend  v.  Hartwell,  l5  Ala.  305,  holding  assent  of  creditors  not 
presumed,  when  assignment  was  made  to  defraud  them;  Bank  v. 
Webster,  44  N.  H.  269,  holding  where,  in  accordance  with  agree- 
ment to  sell,  grantor  executed  and  recorded  deed,  there  was  no 
valid  delivery  without  acceptance  by  grantee;  Milling  Go.  v.  Eaton, 
86  Tex.  406,  409,  25  S.  W.  615,  617,  24  L.  R.  A.  381,  and  n.,  creditors' 
assent  necessary  to  validity  of  conveyance  as  against  attachment; 
Hall  V.  Denison,  17  Yt.  316,  317,  holding  debts  constitute  considera- 
tion and  estate  immediately  vests  in  trustee,  who  may  be  compelled 
to  execute  trust;  Skipwith  v.  Gunningham,  8  Leigh,  286,  31  Am. 
Dec.  650,  holding  deed  of  trust  executed  by  grantor  and  trustee 
intercepts  lien  of  judgment;  Johnson  v.  Farley,  45  N.  H.  510,  con- 
sent of  creditors  to  assignment  not  presumed,  when  they  would 
tnereby  have  been  deprived  of  a  beneficial  settlement 
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Denied  in  Oopcland  v.  Weld,  8  Me.  414,  holding  attaching  cred- 
itors preferred  to  those  claiming  under  assignment,  not  actually 
assented  to,  prior  to  attachment. 

Aflsig^nment  for  benefit  of  creditors. —  Possession  by  grantor 
does  not  affect  validity  of  deed  if  continued  at  the  request  or  for 
the  benefit  of  assignees,  pp.  101,  102,  note. 

Cited  in  Fowler  v.  Merrill,  11  How.  394,  13  L.  743,  discussing 
whether  possession  of  personal  property  by  mortgagor  is  conclusive 
of  fraud;  In  re  Hussman,  2  Bank.  Reg.  141,  12  Fed.  Gas.  1076,  to 
the  point  that  possession  by  vendor  is  conclusive  of  fn:ud  as  against 
creditors;  Men-ill  v.  Dawson,  Hemp.  616,  F.  C.  9,469,  to  question 
whether  a  sound  distinction  may  not  exist  at  time  between  a 
mortgage  and  sale,  as  regards  retention  of  possession. 

Miscellaneous. —  Cited  in  Huclsabee  v.  Billingsly,  16  Ala.  417, 
50  Am.  Dec.  183,  to  define  powers  of  trustees;  Allen  v.  Booker,  2 
Stew.  27,  19  Am.  Dec.  37,  as  construing  the  statute  of  frauds; 
Bank  of  United  States  v.  Huth,  4  B.  Mon.  436,  cites  principal  case 
and  appended  note  as  collecting  authorities  upon  fraudulent  con- 
veyances; in  Bank  v.  Blanchard,  90  Va.  29,  17  S.  E.  744,  to  the  point 
that  the  bona  fide  purchaser  of  a  legal  tit'e  is  not  affected  by  any 
latent  equity  of  which  he  had  no  notice.  Cited,  Cunningham  v. 
Ward,  30  W.  Va.  579.  5  S.  E.  650,  in  collection  of  authorities  in  dis- 
cussion of  trust  deeds. 
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Equity  pleading. —  The  material  facts  upon  which  the  plaintiff 
relies  must  be  so  distinctly  alleged  as  to  put  them  in  issue,  pp.  119, 
120. 

The  following  citing  cases  affirm  and  apply  this  principle:  Boone 
V.  Chiles,  10  Pet.  209,  9  L.  399,  holding  a  deed  to  which  no  reference 
was  made  in  pleadings  not  admissible  to  prove  contract  of  pur- 
chase; Harrison  v.  Nixon,  9  Pet  512,  513,  514,  9  L.  212,  213,  dis- 
senting opinion,  holding  averment  by  heirs  that  executor  wrongfully 
refuses  to  pay  over  money,  sufficient  if  supported  by  proof;  and  pp. 
516,  537,  9  L.  213,  221,  averment  of  citizenship  is  sufficient  averment 
of  domicile;  United  States  v.  Telephone  Co.,  128  U.  S.  356,  32  L. 
458,  9  S.  Ct.  93,  holding  allegations  that  patents  were  obtained 
through  fraud,  sufficient  if  sustained;  Railway  Co.  v.  Johnston, 
133  U.  S.  577,  33  L.  687,  10  S.  Ct  393.  holding  omission  to  specifi- 
cally state  in  pleading  the  degree  of  insolvency  which  rendered 
bank's  conduct  fraudulent  not  fatal;'  Tilghman  v.  Executors, 
1  Bald.  491,  F.  C.  14,045,  where  one  setting  up  a  written  agreement 
was  not  permitted  to  reform  it  by  evidence  of  oral  agreement; 
Smith  V.  Burnham,  2  Sumn.  624,  F.  C.  13,018,  holding  confessions 
and  admissions  of  defendant  need  not  be  charged  in  bill  to  entitle 
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plalntifif  to  use  them  as  proof  of  facts  charged;  Brodie  y.  Skelton, 
11  Ark.  134,  reveising  decree  finding  fraud,  there  being  no  allegation 
of  fraud  in  the  bill;  Byers  v.  Fowler,  12  Ark.  288,  54  Am.  Dec 
289,  holding  no  proofs  sufficient  to  sustain  title,  vendee's  answer 
failing  to  aver  no  notice  of  fraud;  Trapnall  v.  Burton,  24  Ark.  381, 
requiring  cross-bill  to  be  complete  within  Itself,  reference  to  plead- 
ings in  original  suit  does  not  bring  those  matters  before  the 
court;  Golegate  v.  O wings'  Case,  1  Bland  Ch.  405,  17  Am.  Dec.  342, 
the  facts  in  dispute  being  in  issue,  a  cross-bill  held  unnecessary. 
Cited  in  Hatherly  v.  Hadley,  4  Or.  19,  where  proper  service  was 
not  alleged,  proof  of  service  not  permitted. 

Equity  practice. —  Verdict  of  jury  is  not  conclusive  in  equity 
oases,  and  there  is  no  reason  for  intervention  of  jury  unless  it  be  a 
case  where  court  would  be  satisfied  with  the  verdict,  however  found, 
p.  121. 

Cited  and  rule  followed  in  Garsed  v.  Beall,  92  U.  S.  695,  23  L. 
090,  holding  findings  of  jury  influential  but  not  conclusive;  Johnson 
V.  Harmon,  94  U.  S.  378,  24  L.  273,  to  the  point  that  issues  may 
be  directed  to  inform  chancellor  as  to  doubtful  facts;  Fltton  ?• 
Assurance  Co.,  23  Blatchf.  Ill,  23  Fed.  4,  holding  issues  may 
be  tried  by  jury;  Chase  v.  Winans,  59  Md.  480,  holding  it  within 
the  discretion  of  the  judge,  whether  or  not  a  question  of  fact  should 
be  submitted  to  a  jury;  Clark  v.  Society,  45  N.  H.  336,  refusing  a 
new  trial  upon  a  question  of  fact,  merely  because  the  chancellor 
is  of  opinion  that  verdict  is  against  evidence;  Raymond  v.  Flavel, 
27  Or.  231,  40  Pac.  161,  sustaining  discretion  of  the  court  in  re- 
fusing to  submit  a  question  of  fact  to  a  jury;  Keagy  v.  Trout,  85 
Va.  395,  7  S.  E.  332,  sustaining  refusal  of  Circuit  Court  to  submit 
question  of  fraud  to  a  jury,  the  evidence  being  clear;  Loftus  v. 
Maloney,  89  Va.  605,  16  S.  E.  759,  where  the  evidence  was  clear  and 
decisive;  State  v.  Lichtenberg,  4  Wash.  555,  30  Pac.  659,  to  the  point 
that  judge  may  submit  facts  to  decision  of  jury. 

Undue  influence. —  Equity  courts  have  jurisdiction  and  will  set 
aside  deeds  obtained  by  the  exercise  of  undue  influence  over  one 
whose  mind  had  ceased  to  be  the  safe  guide  of  his  actions,  though 
he  be  not  insane,  p.  125. 

This  holding  is  affirmed  and  its  principle  applied  in  the  following 
citing  cases;  AUore  v.  Jewell,  94  U.  S.  511,  24  L.  264,  setting  aside 
conveyance,  grantor  being  unable  to  understand  the  nature  of 
transaction;  Kelly  v.  McGuire,  15  Ark.  598,  setting  aside  deed  of 
infirm,  incompetent  inmate  of  poorhouse;  Hightower  v.  Nuber,  26 
Ark.  612,  setting  aside  deed  obtained,  without  consideration,  from 
a  bed-ridden  old  man,  having  no  other  property;  Moore  v.  Moore, 
56  Cal.  94,  sustaining  plea  of  I'ndue  infuence  in  deed  obtained 
without  consideration  from  one  suffering  great  mental  anguish; 
Jones  V.  Thompson,  5  Del.  Ch.  391,  cancelling  deed  obtained,  without 
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consideration,  from  person  whose  mind  was  weakened  from  age; 
Ikerd  y.  Beavers,  106  Ind.  490,  7  N.  E.  330,  refusing  to  enforce 
specific  performance  of  contract  for  sale  of  land  obtained  under 
circumstances  showing  undue  influence;  Ashmead  v.  Reynolds, 
134  Ind.  144,  39  Am.  St  Rep.  242,  33  N.  E.  764,  declaring  void,  deeds 
for  inadequate  consideration  from  one  enfeebled  In  body  and  mind; 
Yount  y.  Yount,  144  Ind.  140,  43  N.  E.  138,  holding  It  unnecessary 
to  allege  that  grantor  was  of  unsound  mind  or  entirely  Incapable 
of  making  a  contract;  Oakey  y.  Ritchie,  69  Iowa,  71,  28  N.  W.  449, 
annulling  deed  obtained  without  consideration  by  one  haying  great 
influence  over  grantor,  a  man  of  weak  intellect;  Owlngs'  Case,  1 
Bland  Gh.  391,  17  Am.  Dec.  328,  reinstating  suit  dismissed,  through 
undue  Influence  of  defendant,  by  a  person  In  her  dotage,  and  set- 
ting aside  deed  made  under  like  circumstances;  Billings  y.  Mann^ 
156  Mass.  204,  30  N.  E.  1137,  holding  equity  court  has  jurisdiction 
to  declare  yoid  the  deed  of  an  Insane  person,  obtained  under  duress; 
Turner  y.  Insurance  Co.,  10  Utah,  74,  37  Pac.  94,  setting  aside  as- 
signment made  by  person  mentally  weak  through  age  and  sickness; 
Kennedy  y.  Currie,  3  Wash.  452,  28  Pac.  1031,  setting  aside  con- 
veyance of  aged  person  mentally  unsound,  circumstances  showing 
undue  Influence  and  Inadequate  consideration;  Cole  v.  Getzinger, 
96  Wis.  572,  71  N.  W.  79,  deed  presumed  to  be  fi-audul^nt  under 
similar  state  of  facts.  Cited  in  exhaustive  note,  15  Am.  Dec.  574, 
and  iir  note  reviewing  authorities,  21  Am.  Rep.  34. 

Distinguished  as  to  facts  in  Conley  v.  Nailor,  118  U.  S.  133,  30 
li.  114,  6  S.  Ct  1004;  Ralston  v.  Turpin,  129  U.  S.  670,  32  L.  750, 
9  S.  Gt  423,  where  it  did  not  appear  that  grantor  was  Incapable  of 
exercising  a  discriminating  Judgment;  Fish  v.  Benson,  71  Gal.  440, 
12  Pac.  459,  where  deed  was  obtained  by  fraud,  but  the  grantor 
was  mentally  competent 

Estates  of  decedents. —  A  grantee  of  a  deed,  set  aside  in  favor 
of  grantor's  heirs  on  grounds  of  undue  influence,  may  charge  the 
estate  with  advances  to  grantor  and  improvements  made,  p.  126. 

Glted  and  principle  applied  in  Veazie  v.  Williams,  8  How.  161, 
12  L.  1029,  permitting  deed  to  stand  upon  grantor  paying  to  grantee 
amount  obtained  by  puffing  and  fraud  at  auction;  Martin  v.  Broadus, 
1  Freem.  Gh.  39,  where  an  illegal  contract  for  the  sale  of  negroes 
was  set  aside,  the  vendor  was  permitted  to  recover  his  propeity; 
Waterbury  y-  Andrews,  67  Mich.  288,  34  N.  W.  578,  holding  re- 
cession unnecessary  upon  action  to  set  aside  fraudulent  contract, 
the  complainant  having  received  nothing  to  return. 

Distinguished  In  Randel  v.  Brown,  2  How.  423,  11  L.  324,  holding 
defendant  can  have  no  lien  upon  property  arising  out  of  a  violation 
of  his  trust;  Ross  y.  Madison,  1  Ind.  280,  where  the  one  decbired 
to  hold  property  as  trustee  had  not  made  Improvements  nor  paid 
any  purchase  money;  McCaskey  v.  Graff,  23  Penn.  St  326;  62  Am. 
Dec.  339,  one  guilty  of  actual  fraud  in  the  purchase  of  property 
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Is  not  entitled  to  reimbursement;  Anthony  y.  Hutchins,  10  R.  L 
176,  refusing  to  set  aside  a  deed  as  void,  given  to  avoid  criminal 
prosecution,  but  allowing  it  to  stand  as  security  for  amount 
actually  due. 

Master's  report  is  received  as  true  when  no  exception  Is  taken, 
and  it  is  not  the  province  of  the  court  to  investigate  items  of  an 
account,  p.  126. 

The  citations  collect  the  following  cases,  affirming  and  applying 
this  holding:    Mt  Pleasant  v.  Beck  with,  100  U.  S.  528,  25  L.  702, 
holding  master's  report  conclusive  when  no  error  is  assigned;  Green 
V.  Bishop,  1  Cliff.  192,  F.  C.  5,763,  holding  error  must  be  specifically 
alleged;  Bridges  v.   Sheldon,   18  Blatchf.  510,  7  Fed.  38,  holding 
^difference  of  opinion  as  to  weight  of  evidence  does  not  constitute 
grounds  for  setting  aside  report;  Jaffrey  v.  Brown,  29  Fed.  479, 
holding  presumptions  in  favor  of  master's  report;  Jones  v.  Lamar, 
39  Fed.  586,  587,  holding  exceptions  to  master's  report  must  be 
supported  by  the  special  statements  of  master,  or  reference  to 
particular  testimony;  Farrar  v.  Bemheim,  74  Fed.  438,  sustaining 
master's  report,  there  being  no  reference  to  evidence  In  allegations  of 
error;  Farrar  v.  Bemheim,  75  Fed.  139,  sustaining  master's  report 
where  there  was  no  special  statement  of  the  evidence;  Darrlngton  v. 
Borland,  3  Port  39,  refusing  to  examine  Into  evidence,  where  no  ex- 
ception was  taken  to  master's  report;  Pearson  v.  Darrington,  ^  Ala. 
238,  objection  to  special  register's  report  not  sustained,  the  truth  of 
objection  not  appearing  upon  the  face  of  the  proceedings;  Mahone  v. 
Williams,  39  Ala.  223,  225,  sustaining  referee's  report  to  which  no  ob- 
jection was  made,  although  referee  had  committed  error;  Vaughan  v. 
Smith,  69  Ala.  95,  refusing  to  sustain  general  objection  to  referee's  re- 
port; May  V.  May,  19  Fla.  389,  to  the  point  that  it  is  unnecessary  to 
referaccountstoamasterunless  they  are  long  and  complicated;  White 
V.  Hampton,  10  Iowa,  243,  disregarding  general  objections  to  master's 
report;  Miller  v.  Whlttier,  36  Me.  585,  refusing  to  regard  exception 
to  an  item,  there  being  nothing  in  the  report  indicating  error  by 
the  master;  Jones  v.  Keen,  115  Mass.  181,  disregarding  objection 
to  amount  allowed  by  master  to  receiver  and  counsel,   as  fees; 
Butterfield  v.  Beardsley,  28  Mich.  423,  sustaining  commissioner's 
report,  to  which  no  exception  was  taken  in  the  court  below;  Bar- 
bour V.  Tompkins,  31  W.  Va.  418,  7   S.   E.  5,  defense  of  usury 
not  being   urged    before   eommisErloner,   an   exception   upon   that 
ground  will  not  be  sustained;  Dean  v.  Emerson,  102  Mass.  482. 
every  reasonable  presumption  in  favor  of  master's  conclusion  upon 
matters  of  fact;  Newcomb  v.  White,  5  N.  Mex.  442,  23  Pac.  673. 
refusing  to  investigate  accounts  reported  by  master;  Warren  v. 
Lawson,  117  Ala.  343,  23  So.  66,  cliancellor's  ruling  on  exceptions 
to  register's  report,  sustaining  his  conclusions  on  the  evidence,  will 
not  be  disturbed  on  appeal;  Newcomb  v.  White,  5  N.  Mex.  442, 
23  Pac.  673,  refusing  motion  for  rehearing  upon  master's  report 


459  Notes  on  U.  S.  Reports.        11  Wheat  134-171 

■ 

PartiM  in  equity.—  In  a  bill  in  eQulty  those  liaying  interests  in- 
separable from  Interests  before  the  court  must  be  made  parties, 
pp.  Id2,  133. 

Practice  followed  in  Shields  y.  Barrow,  17  How.  140,  141,  15  L. 
100,  161,  dismissing  bill  where  indispensable  parties  were  outside 
of  the  court's  Jurisdiction;  Barney  t.  Baltimore,  6  Wall.  285,  18  L. 
820,  construing  act  of  1839  as  ena^Hment  of  foregoing  principle; 
Bateau  v.  Bernard,  3  Blatchf.  248,  F.  G.  11,579,  holding  jurisdiction 
not  affected  by  joining  alien,  not  a  material  party;  ConoUy  y.  Wells, 
33  Fed.  208,  holding  joint  executor  a  necessary  party  In  suit  for 
accounting  against  executrix  and  other  executor;  Eddie  y.  Parlse, 
81  Mo.  515,  sustaining  demurrer  to  petition  for  contest  of  a  will, 
where  the  devisees  were  not  made  parties;  Young  y.  Bilderbaclc, 
3  N.  J.  Eq.  200,  in  action  to  set  aside  deed,  all  parties  claiming 
under  it  must  be  joined;  Colt  y.  Lasnier,  9  Cow.  334,  permitting 
necessary  party  to  be  joined  at  hearing,  after  answer  and  proofs; 
Hallett  y,  Hallett,  2  Paige  Gh.  19,  where  separate  legacies  are 
charged  upon  real  estate,  the  legatees  cannot  be  diverted  by  sale 
under  decree  to  which  they  are  not  parties.  Gited  in  general  dis- 
cussion, Horsford  y.  Gudger,  35  Fed.  393,  stating  persons  haying 
no  legal  or  equitable  interest  are  not  indispensable  parties. 

Distinguished  in  Harrison  y.  Urann,  1  Story,  06,  F.  C.  6,146, 
holding  aliens  need  not  be  joined  when  matter  can  be  adjudicated 
without  prejudice;  Bank  y.  Lee,  11  Gonn.  121,  27  Am.  Dec.  717,  per- 
ndtting  persons,  not  parties  to  a  bill,  to  be  joined,  if  the  court 
deems  them  necessary;  Goles  y.  Kelsey,  2  Tex.  564,  in  dissenting 
opinion,  judgment  should  not  be  reversed  where  no  objection  wa» 
taken  to  the  sufllciency  of  the  petition,  excepting  on  appeal. 

Miscellaneous. —  Gited  in  collection  of  authorities,  Anthony  v. 
Peay,  18  Ark.  33,  to  the  point  that  a  party  to  a  bill  of  equity, 
ayaiiing  himself  of  a  defense  for  the  first  time  in  appellate  couit, 
shall  be  taxed  with  costs. 

11  Wheat.  134r-171,  6  L.  438,  GASSELL  y.  CARROLL. 

Private  legislation.—  An  agreement  between  parties  for  the  settle- 
ment of  title  to  land,  which  is  confirmed  by  legislative  enactment 
at  the  request  of  the  parties,  is  binding  upon  them,  pp.  148,  149,  150. 

Cited  in  Campbeirs  Case,  2  Bland  Gh.  233,  20  Am.  Dec.  374,  hold- 
ing, where  devisees  of  a  person  were  authorized  by  legislative  act 
to  mortgage  his  real  estate,  the  rights  of  creditors  shall  not  be 
altered  or  affected  thereby. 

Aasignment.—  An  assignment  by  the  husband  of  a  debt  actually 
due  and  payable  to  the  wife  divests.  In  equity,  the  title  in  the  wife, 
pp.  151,  152. 

This  principle,  followed  in  Bayerque  v.  Haley,  McAU.  101,  F.  G. 
1,135,  husband  assigning  a  chose  in  action  due  to  his  wife.    Gited» 
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arguendo,  In  Wade  v.  Grimes,  7  How.  (Miss.)  434,  holding  wife's 
choses  in  action  not  reduced  to  possession  during  coverture,  vest  in 
her  upon  death  of  husband;  Story  v.  Baird,  14  N.  J.  Li.  26S,  in 
general  discussion  of  a  wife's  choses  in  action. 

Miscellaneous. —  Cited,  Cunningham  v.  Browning,  1  Bland  Ch. 
306,  in  discussion  of  the  origin  of  land  titles  in  Maryland;  in  People 
v.  Russell,  4  Wend.  575,  but  not  in  point 

11  Wheat  171-183,  6  L.  443,  BANK  OF  THE  UNITED  STATES 
V.  SMITH. 

Appeal  and  error.— A  case  brought  to  the  Supreme  Court  upon 
writ  of  ei*ror  brings  the  whole  record  under  the  consideration  of 
the  court  p.  173. 

Cited  and  rule  applied  in  Dred  Scott  v.  Sandf ord,  19  How.  403, 
506, 15  L.  700,  767,  holding  plea  of  abatement  and  Judgment  part  of 
the  record  of  court  below,  and  subject  to  review;  Marionneaux*s  Case, 
1  Woods,  39,  13  Bank.  Reg.  224,  F.  C.  9,088,  refusing  to  reverse  for 
error,  the  whole  record  showing  petitioner  had  no  case.  Cited  In 
argument  Fisher  v.  Ice  Co.,  02  Fed.  575,  17  U.  S.  App.  514,  no 
opinion  being  filed;  Garwood  v.  Simpson,  8  Cal.  109,  where  the  ver- 
dict could  not  be  reviewed,  the  whole  record  not  being  properly 
before  the  court;  Jones  v.  O.  D.  G.  M.,  82  Va.  147,  3  Am.  St  Rep. 
97,  approved,  arguendo,  Suydam  v.  Williamson,  20  How.  430,  15  L. 
981,  in  discussion  of  methods  of  incorporating  evidence  into  the 
record  at  trial;  Railway  Co.  v.  Lowery,  74  Fed.  409,  43  U.  S.  App. 
408^  in  elaborate  discussion  of  insufficiency  of  evidence. 

Pleading.— Any  fact  necessary  to  be  proven  must  be  stated  in 
the  declaration,  but  unnecessary  facts  need  not  be  stated,  p.  174. 

Cited  and  principle  applied  in  Wilder  v.  McCormick,  2  Blatchf. 
84,  F.  C.  17,050,  holding  grant  of  patent  sufficient  evidence  that  all 
steps  required  by  law  were  taken;  Bank  v.  Dent,  12  Ala.  190, 
rejecting  unnecessary  allegations  as  surplusage;  Barrett  v.  Wills* 
4  Leigh,  110,  20  Am.  Dec.  310»  a  note  made  negotiable  at  a  bank 
is  not  therefore,  payable  there,  and  averment  of  presentation  was 
immaterial  and  need  not  be  proved;  Moore  v.  Wade,  8  Kan.  390,  in 
collection  of  authorities  upon  sufficiency  of  petition;  World's  CoL 
Expos.  Co.  V.  Republic  of  France,  91  Fed.  09,  holding  record  on 
appeal  must  show  a  cause  of  action. 

Distinguished  in  Harris  v.  Clark,  10  Ohio,  8,  admitting  proof  of 
notice  and  demand  upon  note,  in  action  thereon  for  money  had  and 
received,  these  facts  not  being  alleged  in  pleading. 

Bills  and  notes.—  Demand  of  payment  is  not  necessary  to  charge 
maker  of  promissory  note,  or  acceptor  of  bill  of  exchange;  but  de- 
mand is  necessary  to  charge  an  indorser  of  a  bill  or  note,  pp.  174, 
176,  170. 

The  citations  collect  the  following  cases  affirming  and  applying 
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this  rule:  Wallace  ▼.  McConnell,  13  Pet.  144.  145,  149,  10  L.  89.  101, 
holding  demand  of  payment  of  promissory  note,  at  a  particular 
place,  unnecessary  as  against  drawer;  Ck)x  v.  Bank,  100  U.  S.  715, 
25  L.  742,  demand  at  place  of  payment  binds  indorser  of  bill,  al- 
though acceptors  reside  in  a  different  place;  Brown  v.  Noyes,  2 
Wood.  &  M.  84,  F.  C.  2,023,  where  notes  were  payable  at  bank, 
collecting  cases  and  holding  maker  bound  although  there  was  no 
presentment;  Irrine  y.  Withers,  1  Stew.  242,  no  special '  demand 
being  made  at  place  of  payment,  defect,  if  any,  is  cured  by  verdict; 
Woodcock  T.  Campbell,  2  Port  460,  not  necessary  to  demand 
payment  of  bond  at  bank  specified,  in  order  to  charge  assignor,  upon 
contract  of  indorsement  made  prior  to  passage  of  act  subjecting 
bonds  to  law  merchant;  Roberts  v.  Mason,  1  Ala.  375,  place  of 
presentment  having  ceased  to  exist,  indorsee  of  a  promissory  note 
is  not  bound  to  call  upon  makers  for  payment  in  order  to  hold 
indorsers;  Bond  v.  Storrs,  13  Oonn.  416,  holding  maker  of  note 
bound,  although  there  was  no  evidence  of  presentment  at  time  and 
place  set  forth;  Allen  v.  Smith,  4  Harr.  237,  formal  demand  upon 
bank  where  note  is  payable,  unnecessary  as  against  the  maker; 
Butterfield  v.  Kinzie,  1  Scam.  446,  30  Am.  Dec.  657,  rule  followed 
and  authorities  collected;  Wood  &  Ck>.  v.  Trust  Co.,  41  111.  270, 
maker  of  note  not  discharged  by  presentment  at  bank,  which  soon 
after  failed,  there  being  no  payment  of  note  by  bank;  Springfield  v. 
Hickox,  2  Gilm.  250,  rule  applied  to  order  drawn  by  mayor  on  the, 
city  treasurer;  Gaines  v.  Manning,  2  G.  Greene,  253,  extending  rule 
to  notes  or  contracts  payable  in  specific  articles;  Wright  v.  Sewall, 
9  Bob.  (La.)  129,  maker  liable  on  note  although  no  demand  made  at 
place  of  payment;  Bacon  v.  Dyer,  12  Me.  22,  holding  maker  of  note 
liable,  and  averment  of  demand  unnecessary;  Bowie  v.  Duvall,  1 
GUI  &  J.  182,  averment  of  demand  of  payment  unnecessary,  where 
note  was  payable  at  house  of  payee  and  plaintiff;  Glasgow  v.  Pratte, 
8  Mo.  838,  40  Am.  Dec.  144,  acquiescence  of  indorser  in  extension 
of  time  for  payment  of  note,  not  sufficient  to  bind  him,  indorsee 
failing  to  present  note  at  place  of  payment;  Henshaw  v.  Insurance 
Co.,  9  Mo.  339  (335),  no  demand  necessary  upon  note  payable  in 
currency  taken  in  at  certain  office  upon  certain  day;  Clough  v. 
Holden,  115  Mo.  344,  37  Am.  St  Rep.  397,  21  S.  W.  1073,  presentment 
at  place  of  payment  sufficient,  although  not  presented  to  maker; 
Weed  V.  Van  Houten,  9  N.  J.  L.  191,  17  Am.  Dec.  470,  averment  of 
presentment  at  particular  place  unnecessary  to  bind  maker;  Parker 
T.  Stroud,  98  N.  Y.  384,  50  Am.  Rep.  686»  in  note  payable  on 
demand,  a  demand  by  letter  is  insufficient  and  statute  of  limitations 
runs  in  favor  of  indorser,  from  time  of  personal  demand,  only; 
Eastman  v.  Potter,  4  Yt  315,  24  Am.  Dec.  609,  where  indorsee  de- 
manded payment  of  maker  at  the  time  and  place  designated,  without 
having  the  note  with  him,  the  indorser  was  released  from  liability, 
upon  refusal  of  payment;  Terbell  v.  Downer,  27  Yt  512,  65  Am. 
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Dec.  214,  demand  at  place  of  payment  nnnecessary  to  bind  acceptor 
of  bill  of  exchange,  collecting  anthoritles;  Bank  y.  Railway  Ck>., 

15  Wis.  177,  where  contract  is  payable  at  a  certain  place,  it  is  not 
necessary  for  plaintiff  to  make  a  demand  at  the  place  named.  Cited 
in  note,  4  Am.  Dec.  176. 

Distingaished  in  Barker  y.  Anderson,  21  Wend.  386,  holding 
action  does  not  lie  on  a  bank  check,  against  the  drawer,  until  after 
notice  of  presentment  and  nonpayment;  Apperson  y.  Bynnm,  5  Gold. 
348^  where  indorsee  found  place  of  payment  closed,  he  was  excused 
from  making  further  demand,  to  charge  the  indorser;  Smith  y. 
Woods,  4  Vt  404,  where  notes  were  paid  to  holder's  agent  at  time 
and  place  specified,  and  agent  refused  to  turn  money  oyer  to  principal, 
action  must  be  for  an  accounting  and  not  on  notes;  Broun  y.  HulU 
33  Gratt.  28,  indorsement  after  maturity  is  assignment  merely. 

Bills  and  notes.— If  the  bank  where  a  note  is  made  payable  is 
the  holder,  and  the  maker  neglects  to  appear  there  when  the  note 
falls  due,  if  the  maker  has  no  funds  there,  formal  demand  is 
unnecessary  to  bind  indorsers,  p.  177. 

Kule  applied  in  Hallowell  y.  Gurry,  41  Pa.  St.  325,  holding  demand 
sufficient,  note  being  deposited  for  collection  in  office  of  payment,  at 
which  maker  had  no  funds  at  note's  maturity;  Bank  y.  Flagg,  1 
Hill  Law  (S.  C),  180,  the  holder  being  bank  of  payment,  indorser 
was  bound  without  proof  of  formal  demand.  See  exhaustive  note,  23 
Am.  Rep.  52. 

A  demurrer  to  eyidence  admits  every  fact  which  the  Jury  may 
reasonably  infer  from  the  evidence,  and  the  only  question  is  whether 
the  eyidence  is  sufficient  to  maintain  the  issue,  p.  179. 

Cited  and  rule  applied  in  Pleasants  y.  Fant,  22  Wall.  121,  22  L. 
783,  where  court  instructed  jury  that  there  was  no  evidence  to  prove 
partnership;  Van  Stone  v.  Still  well,  etc.,  Co.,  142  U.  S.  134,  35  L.  963, 
12  S.  Ct  183,  sustaining  court  in  overruling  general  demurrer  to 
evidence,  there  being  some  evidence  supporting  plaintiff's  conten- 
tion; Johnson  v.  United  States,  5  Mason,  436,  F.  C.  7,419,  collecting 
authorities;  Dearing  v.  Smith,  4  Ala.  437,  upon  demurrer  to  evidence, 
jury  was  permitted  to  infer  a  fact,  from  evidence  showing  its  proba- 
bility; McLean  v.  Life  Assurance  Society,  100  Ind.  135,  objections 
to  pleadings  not  waived  by  demurrer  to  evidence;  State  v.  Soi^er, 

16  Me.  297,  33  Am.  Dec.  667,  sustaining  plaintiff's  refusal  to  join 
in  general  demurrer,  there  being  a  matter  of  fact  in  controversy; 
Boland  v.  Railroad  Co.,  36  Mo.  491,  instruction,  that  upon  the  evi- 
dence, plaintiffs  could  not  recover,  is  in  the  nature  of  a  demurrer  to 
the  evidence;  Linkous  v.  Hale,  27  Gratt.  671,  upon  demurrer  to 
evidence,  the  court  must  make  the  same  inference  as  the  jury 
would  have  been  warranted  In  making;  Booth  v.  Cotton,  13  Tex. 
362,  plaintiff  need  not  join  in  demurrer  where  facts  are  disputed; 
Fowle  v.  Common  Council,   11   Wheat  324,  6  L.  486,   reversing 
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Judgment  founded  npon  defective  demurrer;  Pino  v.  Hatcb,  1  N. 
Mex.  131,  reversing  Judgment  upon  demurrer  where  the  facts  wore 
In  dispute;  Chaves  v.  Chaves,  3  N.  Mex.  219,  6  Pac.  332,  where 
Jury  did  not  find  facts  warranted  by  the  evidence;  Miller  v.  B.  O. 
R.  R.  Co.,  17  Fed.  Cas.  305,  in  definition  of  demurrer  to  evidence. 
Cited  in  note,  1  Blackf.  110;  1  Blackf.  329;  1  Hill,  472;  1  Ind.  228; 
2  Cr.  C.  C.  645,  F.  C.  13,560.  Cited  approvingly,  Cameron  v.  Great 
Northern  Ry.,  77  N.  W.  1018  (N.  Dak.),  holding  a  motion  to  dismiss 
has  the  same  effect 

Distinguished  in  Pickel  v.  Isgrigg,  10  Biss.  233, 237,  6  Fed.  679,  hold- 
ing it  the  exclusive  province  of  the  Jury  to  weigh  the  evidence;  Cope- 
land  V.  Insurance  Co.,  22  Pick.  140,  where  plaintiffs  Joined  in  demur- 
rer to  evidence,  there  still  being  a  dispute  of  fact  at  issue,  demurrer 
was  irregular;  Pino  v.  Hatch,  1  N.  Mex.  132,  reversing  Judgment 
upon  demurrer  to  evidence,  it  appearing  that  the  facts  in  question 
were  disputed;  Insurance  Co.  v.  Wilson,  29  W.  Va.  558,  561,  2  S. 
E.  904,  where  protest  states  that  notice  was  addressed  to  the  in- 
dorsers  at  a  certain  place,  the  court  will  not  infer  that  such  place 
was  residence  of  indorser,  denying  Linkous  v.  Hale,  supra. 

Vothoe  of  protest.— In  absence  of  evidence  to  contrary,  it  will 
be  presumed  that  a  notary  made  proper  presentment  and  gave 
proper  notice  of  dishonor,  pp.  181-182. 

Followed  in  Legg  v.  Yinal,  165  Mass.  557,  43  N.  E.  519,  holding 
presentment  sufficient  where  note  was  not  shown  to  maker,  he 
making  no  demand  that  it  be  exhibited;  People's  Bank  v.  Scaizo, 
127  Mo.  187,  29  S.  W.  1038,  inferring  receipt,  by  indorser,  of  notice 
mailed  to  his  address.  Cited  in  exhaustive  note  on  sufficiency  of 
protest,  96  Am.  Dec.  610. 

11  Wheat  184-191,  6  L.  448,  UNITED  STATES  v.  VANZANDT. 

Official  bonds.— Provisions  of  the  law  requiring  government  offi- 
cers to  make  settlements  at  certain  periods  are  directory  merely, 
and  form  no  part  of  the  contract  with  the  sureties  of  said  officers, 
p.  18a 

This  principle  is  affirmed  and  applied  by  the  following  citing  cases: 
Bank  of  United  States  v.  Dandridge,  12  Wheat.  81,  89,  6  L.  558.  561, 
holding  directory  a  provision  in  by-laws  requiring  cashier's  bond 
to  be  accepted  as  ''  satisfactory,"  and  sureties  bound,  though  there 
was  no  record  of  such  approval;  United  States  v.  Cutter,  2  Curt. 
625,  F.  C.  14,911,  sureties  liable  upon  defalcation  of  navy  agent,  who 
was  not  specially  directed  by  the  president  to  pay  out  the  money, 
as  required  by  law;  Postmaster-General  v.  Reeder,  4  Wash.  680,  F. 
C.  11,311,  omission  to  commence  suits  against  defaulting  postmaster 
within  the  prescribed  time  does  not  release  sureties;  Postmaster- 
General  V.  Munger,  2  Paine,  197,  F.  C.  11,309,  neglect  of  postmaster- 
general  to  remove  defaulting  postmaster,  as  required  by  statute. 
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does  not  release  sureties;  Woolridge  v.  McKenna,  8  Fed.  362,  pro- 
vision requiring  filing  of  transcript  of  record  of  State  court  upon 
a  certain  day,  not  a  condition  precedent  to  Jurisdiction,  but  directory 
as  mode  of  practice;  Meads  v.  United  States,  81  Fed.  688,  a  rule  of 
the  land  office  regulating  receipt  of  moneys  is  directory  to  officer, 
and  sureties  are  liable  for  misappropriation  of  money  received  in 
violation  of  rule;  Pickering  v.  Day,  3  Houst  532,  95  Am.  Dec.  305, 
2  Del.  Ch.  378,  the  giving  of  a  bond  by  revenue  collector  not  a 
condition  precedent  to  his  authority,  but  directory  to  proper  officer 
of  treasury  department;  Bond  v.  Bank,  2  Ga.  108,  regulations  In 
bank  charter  limiting  loans  are  directory,  and  are  no  defense  la 
action  for  loan  contrary  to  regulations;  Stem  v.  People,  102  111. 
550,  failure  of  county  board  to  remove  defaulting  treasurer  no 
defense  in  action  against  sureties;  Kindle  v.  State,  7  Blackf.  589, 
laws  regulating  time  of  settlement  for  county  treasurers  is  di- 
rectory, and  no  part  of  surety's  contract;  Boone  CJo.  v.  Jones,  54 
Iowa,  703,  2  N.  W.  900,  failure  of  supervisors  to  indorse  their 
approval  upon  a  bond  does  not  affect  Its  validity,  the  statute  being 
directory;  State  v.  Hayes,  7  La.  Ann.  121,  constitutional  provision 
that  tax  collector  is  not  eligible  to  any  office  until  he  obtains  dis- 
charge is  directory,  and  sureties  of  one  holding  office  contrary 
thereto  are  liable;  State  v.  Dunn,  11  La.  Ann.  551,  statute  whereby 
auditor  might  require  district-attorney  to  proceed  against  sheriff 
for  former  default,  directory  merely;  Young  v.  State,  7  Gill  &  J. 
263,  failure  to  attest  sheriffs  bond,  as  required  by  statute,  does 
not  Invalidate  it  so  as  to  release  sureties;  Milburn  v.  State,  1  Md.  19, 
statute  requiring  bonds  to  be  approved  by  commissioners  is  a  duty 
imposed  upon  them,  but  not  part  of  sureties'  contract;  Detroit  v. 
Webber,  26  Mich.  290,  ordinance  requiring  monthly  examination  of 
.  treasurer's  accounts  is  for  protection  of  city  and  not  of  sureties; 
Green  v.  Brandon,  Walk.  (Miss.)  372,  act  of  legislature  extending  time 
for  tax  collector  to  make  returns  does  not  release  his  sureties; 
State  V.  Atherton,  40  Mo.  217,  failure  of  bank  officials  to  comply 
with  by-laws  requiring  examinations  of  its  affairs,  does  not  dis- 
charge sureties  of  embezzling  teller;  Converse  v.  Porter,  45  N.  H. 
399,  neglect  of  clerk  to  record  doings  of  selectmen  in  accordance 
with  statute  does  not  affect  validity  of  their  actions;  Canal  v.  Van 
Vorst,  21  N.  J.  L.  117,  holding  sureties  liable  when  by-laws  of  a 
company  requiring  periodical  examination  of  cashier's  accounts 
were  not  complied  with;  Church  v.  Vedder,  14  Wend.  171,  by-laws 
of  corporation  requiring  treasurer  to  account  at  stated  periods,  a 
mere  private  regulation,  and  neglect  to  enforce  it  no  defense  for 
sureties;  In  re  M.  &  H.  R  R.  Co.,  19  Wend.  143,  election  of  directors 
will  not  be  set  aside  because  inspectors  were  not  sworn  in  the 
form  prescribed  by  statute;  Mayor  v.  Blache,  6  La.  517,  sureties  on 
new  bond  not  released  because  of  failure  of  council  to  call  treasurer 
to  account  for  defalcations  of  preceding  term;  liooney  v.  Hughes, 
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26  N.  Y.  519,  522,  sustaining  action  against  sureties,  treasurer 
failing  to  issue  warrant  against  delinquent  within  required  time; 
Village  V.  King,  116  N.  Y.  362,  22  N.  E.  561,  extension  of  time  for 
tax  collector  to  return  warrant  does  not  release  his  sureties;  Rail- 
way Co.  V.  Shaeffer,  59  Pa.  St  357,  failure  of  corporation  to  enforce 
rule  requiring  regular  statements  from  cashier,  does  not  release  his 
sureties;  Commonwealth  v.  Holmes,  25  Gratt.  775,  776,  extension  of 
time  allowed  by  law  for  collector  to  account  does  not  affect  liability 
of  sureties;  Railroad  Co.  v.  Kasey,  30  Gratt.  229,  where  corporation 
failed  to  enforce  rule  for  settlement  against  general  agent,  authori- 
ties collected;  Crown  v.  Commonwealth,  84  Va.  287,  10  Am.  St  Rep. 
842,  4  S.  E.  724,  failure  of  county  treasurer  to  account,  as  required 
by  law,  does  not  release  his  sureties;  State  v.  Hill,  17  W.  Va.  463, 
sherifTs  bond  not  vitiated  by  failure  to  add  condition  required  by 
statute.  Cited,  but  without  particular  application,  Bethune  v. 
Dozier,  10  Ga.  239,  holding  surety  not  bound  outside  of  his  con- 
tract; United  States  v.  Potter,  27  Fed.  Cas.  603,  statute  authorizing 
salary  of  an  officer  to  be  held  in  arrears,  forms  no  part  of  contract 
with  sureties.     See  valuable  note,  45  Am.  Rep.  408. 

Distinguished  In  Boon  Co.  v.  Railroad  Co.,  139  U.  S.  693,  35  L. 
323,  11  S.  Ct.  690,  holding  doctrine  does  not  extend  to  municipal 
corporation  where  county  officers  consented  to  release  of  railroad 
company  from  payment  of  taxes;  United  States  v.  De  Visser,  10 
Fed.  648,  as  to  warehouse  bonds,  holding  statutes  modifying  the 
ordinary  rights  of  sureties  must  be  regarded  as  part  of  the  contract 
of  suretyship;  State  v.  Roberts,  68  Mo.  237,  30  Am.  Rep.  791,  act 
of  legislature  extending  time  for  settlement  of  county  collectors, 
releases  sureties  upon  bonds  executed  before  the  change. 

United  States.— Laches  is  not  Imputable  to  the  government,  and 
it  is  not  responsible  for  the  laches  of  its  officers,  pp.  188,  190. 

The  citations  collect  a  number  of  cases  affirming  and  variously 
applying  this  rule,  as  follows:  United  States  v.  Nicholl,  12  Wheat 
509,  6  L.  710,  holding  sureties  responsible  for  moneys  retained  by 
their  principal  after  the  termination  of  his  office;  Dox  v.  Post- 
master-General, 1  Pet  325,  7  L.  163,  sureties  not  discharged  by 
failure  of  postmaster-general  to  commence  suit  against  defaulting 
postmaster  within  the  time  prescribed  by  law;  United  States  v. 
Boyd,  15  Pet  208,  10  L.  713,  sureties  not  discharged  by  failure  of 
treasury  department  to  enforce  regulations  for  the  payment  of 
money  received,  against  defaulting  receiver;  Jones  v.  United  States, 
18  Wall.  663,  21  L.  868,  sureties  of  defaulting  postmaster  liable,  al- 
though postmaster  was  permitted  to  remain  in  office  after  notice 
of  defalcation;  Hart  v.  United  States,  95  U.  S.  318,  24  L.  480,  sureties 
liable  on  distiller's  bond,  where  revenue  collector  permitted  liquor 
to  be  removed  without  payment  of  tax,  contrary  to  law;  Mlnturn 
▼.  United  States,  106  U.  S.  444,  445,  27  L.  210.  211,  1  S.  Ct.  408^ 
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409,  obligors  liable  on  bond  for  payment  of  duties,  where  custom 
officials  neglected  to  collect  the  same,  upon  withdrawal  of  goods; 
United  States  v.  Buchanan,  8  How.  106,  12  L.  1006,  holding  losses 
sustained  by  purser  in  consequence  of  commodore's  order,  no  set-off 
In  suit  upon  purscr^s  bond;  United  States  v.  Military  Road  Oo., 
140  U.  S.  632,  35  L.  571,  11  S.  Ct.  998,  defense  of  laches  cannot  be 
set  up  to  defeat  title  of  United  States  to  lands  granted  upon  condi- 
tions not  fulfilled  by  grantees;  German  Banlc  v.  United  States,  148 
U.  S.  579,  37  L.  569,  13  S.  Ct.  705,  the  government  not  liable  for 
registered  bonds,  cancelled  without  authority  of  law,  by  the  regis- 
ter of  the  treasury;  Raymond  v.  United  States,  14  Blatchf.  52, 
F.  C.  11,596,  alleged  negligence  upon  the  part  of  government  offi- 
cials no  bar  to  recovery  upon  a  paymaster's  bond;  United  States  v. 
City  of  Alexandria,  19  Fed.  611,  4  Hughes,  549,  government  can 
enforce  agreement  to  deliver  stoclc,  although  the  secretary  of  the 
treasury  was  negligent  in  mailing  demand;  United  States  v.  Adams, 
54  Fed.  116,  failure  to  present  claim  against  estate  of  United  States 
marshal,  no  defense  to  action  against  sureties,  authorities  collected; 
Woodruff  V.  Berry,  40  Arlj.  260,  State  not  bound  by  contract  made 
by  her  officers  contrary  to  statute;  Pickering  v.  Day,  3  Houst.  536, 
95  Am.  Dec.  308,  failure  of  treasury  official  to  discharge  defaulting 
collector,  if  negligent,  does  not  bar  action  against  sureties;  State 
v.  Smith,  16  Fla.  188,  State  entitled  to  recover  from  collector's 
sureties,  even  though  the  governor  had  failed  to  remove  him  from 
office  upon  learning  of  his  breach;  Bass  v.  State,  34  La.  Ann.  502, 
a  citizen  has  no  recourse  against  State  for  damage  sustained  by 
levee  improperly  constructed  by  State  board;  Newark  v.  Stout,  52 
N.  J.  L.  49,  18  Atl.  948,  failure  of  council  to  examine  into  conduct 
of  treasurer  no  defense  to  action  against  sureties;  Seymour  v. 
Van  Slyck,  8  Wend.  422,  neglect  of  an  official,  receiving  note  as 
collateral  security  for  debt  due  the  State,  to  perform  duties  Incident 
to  thus  receiving  note,  Is  no  defense  for  debtor;  Supervisors  v. 
Otis,  62  N.  Y.  95,  sureties  upon  bond  of  county  treasurer,  not 
released  by  official  neglect  of  supervisors  in  examining  accounts; 
Commonwealth  v.  Baldwin,  1  Watts,  55,  26  Am.  Dec.  34,  judgment 
lien  of  favor  of  the  commonwealth  not  lost  by  failure  to  enforce 
within  time  allowed  by  statute;  Commonwealth  v.  Brlce,  22  Pa.  St 
214,  60  Am.  Dec.  80,  sheriff's  sureties  not  discharged  by  commis- 
sioners' neglect  to  retain  money  paid  to  sheriff;  Hoge  v.  Brookover, 
28  W.  Va.  310.  Cited  with  approval,  in  discussion  as  to  whether 
failure  to  docket  judgment  lien  will  affect  judgment  in  favor  of  the 
State.  See  note,  5  Am.  Dec.  280;  note,  2  Am.  St.  Rep.  798,  citing 
authorities  to  the  effect  that  defense  that  demand  is  stale,  of  no 
avail  against  the  government.  Cited  in  collection  of  authorities, 
Jackson  v.  Simonton,  4  Cr.  C.  C.  261,  F.  C.  7,147;  United  States  v. 
Hosmer,  26  Fed.  Cas.  377,  a  government  security  cannot  be  de- 
stroyed by  the  laches  of  Its  officers;  United  States  v.  Mi u turn,  26 
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Fed.  Gas.  1273,  sureties  liable  on  bond  for  goods  released  from  ware- 
tionse  before  duties  were  paid  in  full;  United  States  v.  Wriglit,  28 
Fed.  Oas.  794,  forbearance,  on  the  part  of  the  government,  does  not 
discharge  sureties  of  defaulting  postmaster;  Myers  v.  Miller,  31  S. 
E.  ©83  (W.  Va.),  affirming  rule  arguendo. 

Distinguished,  McHaney  v.  Grabtree,  6  T.  B.  Mon.  107,  dictum  to 
the  effect  that  in  equity  a  surety  will  be  released  when  his  risk 
is  Increased  without  his  consent;  Hayden  y.  Agent,  etc.,  1  Sandf. 
Ch.  198,  neglect  of  State  prison  agent  to  enforce  levy  on  an  execution* 
satisfied  his  Judgment  as  to  a  junior  lien  on  real  estate;  United 
States  V.  Sowers,  27  Fed.  Gas.  1277,  decision  of  collector  of  the  port, 
upon  "  rate  and  amount  of  duties,"  final  unless  an  appeal  is  taken 
to  secretary  of  treasury  within  ten  days. 

Sureties  are  not  liable  for  the  acts  of  their  principal  after  the 
termination  of  his  office,  p.  191. 

Gited  to  this  point  in  Bank  v.  Barrington,  2  Penr.  &  Watts,  44, 
bolding  office  of  cashier  terminated  by  forfeiture  of  charter,  and 
original  sureties  not  bound  by  acts  committed  after  revival  of 
charter. 

Miscellaneous.— Gited,  Wells-Fargo,  etc.  v.  Walker,  50  Pac.  360 
(N.  Mex.),  as  to  when  sureties  are  bound  for  an  agent's  wrongful 
acts. 

11  Wheat  192-190,  6  L.  462,  OTIS  v.  WALTER. 

Embargo.—  GoUector  acting  honestly  in  detaining  vessel  for  breach 
of,  is  protected,  p.  199. 

Not  cited. 

11  Wheat  199-215,  6  L.  454,  HINDE'S  LESSEE  v.  LONGWORTH. 

Deeds.— Certificate  of  acknowledgment  is  insufficient  to  prove 
execution  of  a  deed  unless  it  shows  v^th  reasonable  certainty  that 
the  acknowledgment  was  properly  made,  p.  208. 

Cited  and  rule  applied  in  Jacoway  v.  Gault,  20  Ark.  194,  73  Am. 
Dec  496,  holding  certificate  invalid  where  important  statutory 
words  were  omitted;  Edwards  v.  Thom,  25  Fla.  255,  5  So.  713, 
proof  by  subscribing  witness  that  he  saw  mortgagor  sign  and 
acknowledge  instrument,  not  sufficient  proof  of  execution;  Den 
V.  Geiger,  9  N.  J.  L.  231,  certificate  sufficient,  the  requirements  of 
the  statute  being  substantially  complied  with. 

Appeal.— In  examining  the  admissibility  of  testimony,  the  party 
excepting  is  to  be  confined  to  the  specific  objection  taken  at  the  trial, 
p.  209. 

Gited  and  affirmed  on  this  point  and  the  principle  applied  in  the 
following:  Burton  v.  Driggs,  20  Wall.  133,  22  L.  301,  holding  objec- 
tion to  copy  of  deposition  *'  that  it  was  not  the  original "  too  indefinite 


11  Wheat.  190-215        Notes  on  U.  S.  Reports.  468 

to  let  in  argument  that  witness  was  alive,  and  secondary  evidence 
inadmissible;  Van  Gunden  v.  V.  A.  I.  Co.,  52  Fed.  840,  8  U.  S.  App. 
229,  criticising  counsel  for  failure  to  observe  rule  of  court  in  accord- 
ance with  this  practice;  Rush  v.  French,  1  Ariz.  Ter.  126,  holding 
general  objection  that  testimony  offered  is  inadmissible  without 
specifying  grounds,  does  not  raise  an  issue,  and  collecting  authori- 
ties; Board  of  Education  v.  Keenan,  55  Cal.  645,  where  a  part  of  a 
mass  of  complex  evidence  was  admissible,  it  was  error  to  exclude 
the  whole;  Doane  v.  Cummins,  11  Conn.  159,  the  court  would  not 
presume  that  certain  book  entries  were  made  without  defendant's 
authority,  there  being  no  objection  to  that  effect;  Gale  v.  Shillock^ 
4  Dak.  194,  29  N.  W.  666,  where  the  record  of  an  instrument  offered 
in  evidence  did  not  show  notarial  seal,  an  objection  cannot  be  raised 
in  appellate  court;  Jamison  v.  Bagot,  106  Mo.  256,  16  S.  W.  701,  evi- 
dence admitted  in  another  trial  for  same  purpose,  parties  cannot 
urge  a  specific  objection  against  it;  Allen  v.  Smith,  12  N.  J.  L.  16S, 
refusing  to  examine  exception  to  declaration  not  raised  at  trial; 
Oliver  v.  Phelps.  20  N.  J.  L.  183,  general  exceptions  not  considered, 
authorities  collected  and  reviewed;  Fowler  v.  Stonum,  6  Tex.  74, 
no  objection  having  been  taken  to  admission  of  a  verdict  without 
the  Judgment,  there  was  no  error;  Norton  v.  Mitchell,  13  Tex.  51, 
where  objection  made  to  admission  of  a  document,  without  stating 
any  grounds,  the  court  inferred  that  no  objection  had  been  taken; 
McNulty  V.  Batty,  2  Finn.  59,  refusing  to  permit  specific  objections- 
to  the  admission  of  a  document  objected  to  in  general  terms  below; 
dissenting  opinion,  Harrison  v.  Nixon,  9  Pet.  535,  9  L.  220,  objecting- 
to  remanding  bill  to  Circuit  Court  for  amendment,  no  objection  hav- 
ing been  made  to  the  omission;  dissenting  opinion.  Coles  v.  Kelsey^ 
2  Tex.  562,  declaring  judgment  should  not  have  been  reversed  be- 
cause of  insufficient  petition  to  which  there  was  no  objection  below, 
authorities  collected;  State  v.  Hope,  100  Mo.  355, 13  S.  W.  492,  8  L.  R. 
A.  612  and  n.,  no  error  in  overruling  general  objection;  Den  v. 
Geiger,  9  N.  J.  L.  238,  objection  to  verdict  on  the  ground  that  illegal 
evidence  had  been  admitted. 

Distinguished  in  S.  C.  D.  R.  R.  Co.  v.  Murray,  3  N.  Mex.  419,  O- 
Pac.  373,  where  objection  was  made  to  evidence  at  a  later  stage 
In  the  proceedings,  after  it  had  been  submitted  to  the  Jury. 

Fraudulent  conveyances.— Judgments  against  a  grantor  are  ad- 
missible to  impeach  a  deed  as  fraudulent,  p.  210. 

This  rule  followed  in  Johnston  v.  Gill,  27  Gratt.  597,  where  a  volun- 
tary deed  to  wife  of  grantor  was  attacked  for  fraud. 

Evidence.—  While  a  mere  Judgment  is  not  evidence  of  an  indebted- 
ness earlier  than  the  date  thereof,  such  indebtedness  may  be  shown 
by  the  accounts  upon  which  Judgment  is  founded,  being  a  matter 
of  record,  p.  211. 

This  rule  followed  in  Hickox  v.  Elliott,  11  Sawy.  645,  27  Fed.  844, 
holding  proceedings,  prior  to  conveyance  of  property  by  creditor,. 
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competent  evidence  to  prove  indebtedness;  Amett  v.  Coffey,  1  Colo. 
App.  38,  27  Pac.  615,  where  the  fact  that  a  debt  existed  prior  to 
Judgment  was  established  by  the  pleadings.  Cited,  arguendo,  Jami- 
son V.  Bagot,  106  Mo.  255,  16  S.  W.  701. 

Fraudulent  conveyances.^  A  voluntary  deed  may  be  declared  void 
as  to  antecedent,  but  not  subsequent,  creditors  unless  made  with 
fraudulent  intent,  p.  211. 

Numerous  cases  have  cited,  affirmed  and  applied  this  principle, 
as  follows:    Parish  v.  Murphee,  13  How.  100,  14  L.  68,  setting  aside 
settlement  upon  wife  and  children,  by  one  heavily  indebted  at  the 
time;  Humes  v.  Scruggs,  94  U.  S.  28,  24  L.  53,  setting  aside  deed 
to  wife,  grantor  being  in  state  of  bankruptcy;  Sedgwick  v.  Place, 
5  Ben.  186,  5  Bank.  Reg.  168,  F.  C.  12,620,  holding  valid,  as  against 
subsequent  creditors,  conveyance  for  benefit  of  wife,  husband  being 
solvent,  and  without  fraudulent  intent;  In  re  Raiusford,  5  Bank. 
Reg.  383,  20  Fed.  Cas.  189,  conveyance  to  relative  for  nominal  con- 
sideration, by  one  heavily  indebted,  invalid,  and  debtor's  discharge  in 
bankruptcy  annulled;  Smith  v.  Kehr,  2  Dill.  59,  F.  C.  13.071,  7  Bank 
Reg.  104,  setting  aside  deed  of  trust  in  fraud  of  creditors  for  benefit 
of  wife,  and  admitting  subsequent  creditors;  Cato  v.  Easley,  2  Stew. 
221,  setting  aside  as  fraudulent,  voluntary  settlement  in  favor  of 
children;  Bertrand  v.  Elder,  23  Ark.  500,  502,  declaring  void  as  to 
creditors,  a  deed  of  gift  by  a  person  largely  indebted;  Driggs  v.  Nor- 
wood, 50  Ark.  47,  7  Am.  St.  Rep.  81,  6  S.  W.  324,  declaring  fraudu- 
lent and  void  as  to  subsequent  creditors,  a  voluntary  deed  made  by 
an  insolvent,  there  being  other  circumstances  showing  fraudulent 
intent;  Benton  v.  Jones,  8  Conn.  191,  deed  of  a  person  without 
fraudulent  intent  for  benefit  of  creditors,  valid  against  a  subsequent 
creditor;  Converse  v.  Hartley,  31  Conn.  379,  a  deed  not  fraudulent  in 
fact,  valid  as  to  subsequent  creditors;  Emerson  v.  Bemis,  69  111.  540, 
holding  void,  as  to  existing  creditors,  conveyance  of  embaiTassed 
debtor   to  his  wife;  Patterson  v.  McKinney,  97  111.  47,  conveyance 
by  person,  while  in  embarrassed  condition,  void,  but  his  conveyance 
founded  upon  agreement  to  ccuvey,  while  perfectly  solvent,  valid 
as  to  creditors;  O'Brien  v.  Coulter,  2  Blackf.  424,  setting  aside  deed 
to  children,  made  with  intent  to  defraud  creditors;  Alston  v.  Rowles, 
13  Fla.  141,  voluntary  conveyance  to  wife  prima  facie  evidence  of 
fraud,  and  void  as  to  representatives  of  deceased  partner,  as  well 
as  to  general  creditors;  Worthlngton  v.  Shipley,  5  GUI,  457,  a  volun- 
tary conveyance  of  negro  slaves  by  one  loaded  with  debts,  void; 
Henry  v.  Fullerton,  13  Smedes  &  M.  635,  a  voluntary  conveyance  in 
fraud  of  subsequent  creditors  void;  Catchlngs  v.  Manlove,  39  Miss. 
068,  voluntary  assignment  of  chose  in  action   by  person  in   state 
of  Insolvency  is  void;  Carlisle  v.  Rich,  8  N.  H.  48,  voluntary  deed 
by  one  solvent,  but  liable  as  surety  on  bond,  is  fraudulent;  CooUdge 
V.  Melvln,  42  N.  H.  526,  a  conveyance  with  a  secret  trust  reserved 
to  vendor,  fraudulent;  Carpenter  v.  Roe,  10  N.  Y.  230,  voluntary  deed 
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of  trust  fraudulent,  granfor  being  heavily  indebted  and  engaged 
In  perilous  speculalion;  Brice  v.  Myars,  5  Ohio,  125,  a  voluntary 
conveyance  fraudulent,  the  property  being  necessary  to  secure 
creditor;  Crumbaugh  v.  Kugler,  2  Ohio  St  378,  370,  setting  aside 
voluntary  conveyances  made  by  one  largely  indebted;  Phillips  v. 
Wooster,  36  N.  Y.  414,  sustaining  conveyance  procured  for  wife,  by 
husband  not  indebted,  as  against  subsequent  creditors;  Hunters  v. 
Waite,  3  Gratt  41,  64,  voluntary  settlement  by  one  greatly  involved 
void  as  to  existing  creditors,  authorities  collected  and  reviewed; 
Johnston  v.  Zane,  11  Gratt  558,  561,  voluntary  deed  for  benefit  of 
grantor's  family,  valid  as  to  subsequent  creditors,  in  absence  of 
fraud;  Lochard  v.  Beckley,  10  W.  Va.  103,  setting  aside  voluntary 
conveyance  upon  proof  of  actual  fraud;  Pike  v.  Miles,  23  Wis.  169, 
09  Am.  Dec.  150,  sustaining,  as  against  subsequent  creditors,  volun* 
tary  settlement  upon  wife,  the  same  being  reasonable  and  without 
fraudulent  intent.  Cited,  but  without  particular  application  of  the 
rule,  in  Candee  v.  Lord,  2  N.  Y.  276,  51  Am.  Dec.  297,  approving 
generally  the  doctrine  that  a  fraudulent  judgment  is  void  as  to 
subsequent  creditors;  arguendo,  CJosby  v.  Ross,  3  J.  J.  Marsh.  ^90, 
20  Am.  Dec.  140,  deed  transferring  nothing  which  creditors  might 
claim.  Cited,  but  not  in  point,  Beverly  v.  Burke,  9  Ga.  447,  54  Am. 
Dec.  356;  State  v.  Brette,  6  La.  Ann.  662,  arguendo,  Malloney  v. 
Horan,  49  N.  Y.  121,  10  Am.  Rep.  341.  See  note,  1  Wall.  Jr.  121, 
F.  C.  474. 

Distinguished  in  Clarke  v.  White,  12  Pet  198,  9  L.  1055,  sustain- 
ing deed  to  children,  as  against  creditors  who  made  a  compositioxi 
with  full  knowledge  of  the  conveyance;  Barker  v.  Barker's  Assignee, 
2  Woods,  90,  F.  C.  986,  12  Bank.  Reg.  477,  holding  no  actual  fraud 
in  deed  by  person  in  easy  circumstances  to  son,  but  deed  set  aside 
for  constructive  fraud,  it  not  being  recorded  as  required  by  statute; 
Clayton 'V.  Brown,  17  Ga.  220,  possession  by  husband  of  personal 
property  conveyed  to  trustee  for  benefit  of  wife  and  children,  no 
evidence  of  fraud;  Peppo  v.  Carter,  11  Mo.  544,  voluntary  convey- 
ance of  a  lot  by  parent  in  possession  of  much  valuable  property  no 
proof  of  fraud  against  subsequent  creditors. 

Fraudulent  conveyances.—  A  conveyance  without  valuable  consid- 
eration  is  presumptive,  but  not  conclusive  evidence  of  fraud  against 
existing  creditors,  and  the  presumption  may  be  rebutted,  pp.  213, 
214. 

The  following  cases  affirm  and  apply  this  rule:  Lloyd  v.  Fulton, 
91  U.  S.  485,  23  L.  365,  upholding  conveyance  where  creditor  retained 
property  greatly  exceeding  the  amount  of  his  debts;  Magnlac  v. 
Thompson,  1  Bald.  356,  359,  F.  G.  8,956,  a  bona  fide  conveyance  in 
consideration  of  marriage,  valid  against  existing  creditors;  Morgan 
v.  Hecker,  74  Cal.  542,  16  Pac.  318,  a  reasonable  gift  from  husband 
to  wife,  made  while  solvent  and  without  fraudulent  intent,  is  valid; 
Weed  V.  Davis,  25  Ga.  686,  sustaining  charge  of  court  below,  that 
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a  person  in  debt  may  in  good  faith  mal^e  a  voluntary  conveyance 
of  part  of  his  property;  Moritz  v.  Hoffman,  35  111.  556,  sustaining 
deed  in  trust  for  vrife  upon  proof  of  donor's  solvency  and  circum- 
stances shoiving  absence  of  fraudulent  intent;  Carson  v.  Foley,  1 
Iowa,  527,  where  grantor  by  voluntary  conveyance  had  sufficient 
property  to  pay  his  debts,  no  fraud  was  presumed;  Clayton  v.  Brown, 
17  Ga.  220,  possession  by  husband  of  personal  property  conveyed  to 
trustee  for  benefit  of  wife,  no  evidence  of  fraud;  Howe  v.  Ward,  4 
Me.  205,  evidence  showing  fraudulent  intention  properly  admitted, 
and  Judgment  ordered  on  the  verdict;  Hapgood  v.  Fisher,  84  Me. 
408,  56  Am.  Dec.  665,  sale,  where  contract  for  future  support  was  a 
part  consideration,  not  fraudulent,  vendor  having  retained  sufficient 
property  to  pay  his  debts;  French  v.  Holmes,  67  Me.  190,  in  gift  of 
personal  property  to  wife  and  son,  presumption  of  fraud  rebutted 
by  evidence  showing  property  to  be  of  insignificant  value,  and 
absence  of  fraudulent  intent;  Atl^inson  v.  Phillips,  1  Md.  Ch.  510, 
voluntary  conveyance  to  grantor's  wife  set  aside  upon  proof  that 
he  was  largely  indebted,  no  proof  being  offered  that  he  retained 
sufficient  means  to  pay;  Williams  v.  Banks,  11  Md.  227,  the  burden 
of  proof  is  upon  the  grantee  to  show  absence  of  fraud;  Briggs  v. 
Parkman,  2  Met.  264,  37  Am.  Dec.  91,  presumption  of  fraud  in  mort- 
gage of  personal  property,  mortgagor  retaining  possession,  rebutted 
by  evidence  that  agreement  was  bona  fide;  Lerow  v.  Wilmarth,  9 
Allen,  386,  approved  and  authorities  collected;  Michigan  Trust  Co.  v. 
Adams,  109  Mich.  183,  66  N.  W.  1095,  fraud  not  sustained  by  failure 
of  wife  to  record  deed  from  husband,  it  appearing  that  he  retained 
sufficient  to  pay  his  debts,  and  recording  was  omitted  through  in- 
advertence; FiUey  V.  Register,  4  Minn.  402,  77  Am.  Dec.  529,  whether 
a  voluntary  deed,  not  fraudulent  upon  its  face,  is  in  fraud  of  credit- 
ors is  a  question  of  fact  for  jury;  Wilson  v.  Kohlheim,  46  Miss.  866, 
372,  sustaining  deed  from  father  to  son  where  circumstances  did 
not  establish  fraud,  and  collecting  and  reviewing  authorities;  Lane 
V.  Kingsbury,   11  Mo.  409,  every  circumstance  tending  to  show 
grantor's  pecuniary  condition  at  time  of  conveyance  is  admissible; 
Pomeroy  v.  Bailey,  43  N.  H.  124,  a  conveyance  in  consideration  of 
blood  and  affection  by  one  not  in  embarrassed  circumstances  valid, 
if  bona  fide,  which  is  a  question  for  the  jury;  Seward  v.  Jackson, 
8  Cow.  423,  434,  451,  presumption  of  fraud  in  voluntary  settlement 
upon  children  may  be  rebutted,  and  question  of  fraud  is  for  a  jury, 
authorities  reviewed;  Jackson  v.   Peck,   4  Wend.  303,   sustaining 
conveyance,  there  being  no  proof  of  fraud,  nor  that  grantor  was 
embarrassed  by  debt;  Pell  v.  Tredwell,  5  Wend.  696,  a  family  settle- 
ment will  not  be  set  aside  in  favor  of  creditor  by  whose  advice  It 
was  made,  and  who  was  secured  for  money  due  him;  Babcock  v. 
Bckler,  24  N.  Y.  630,  631,  634,  conveyance  to  wife  valid,  grantor 
being  in  prosperous  circumstances  and  indebted  to  the  wife;  Dygert 
Y.  Eemerschnider,  32  N.  Y.  642,  648,  a  conveyance  made  in  considera* 
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tion  of  marriage  valid  as  against  creditor  of  husband;  Dunlap  v. 
Hawkins,  59  N.  Y.  346,  presumption  of  fraud  overcome  by  evidence 
of  solvency  and  ability  to  pay  debts;  Chambers  v.  Spencer,  5  Watts, 
408,  sustaining  conveyance  to  daughters,  the  father  retaining  suffi- 
cient to  pay  his  debts  at  the  time;  Townsend  v.  Maynard,  45  Pa.  St. 
200,  sustaining  settlement  upon  wife  before  debt  existed,  where  jury 
found  there  had  been  no  fraud;  Preston  v.  Jones,  50  Pa.  St.  65,  a 
conveyance  by  a  father  to  his  sons  in  consideration  of  an  agreement 
on  their  part  to  pay  his  debts,  is  not  void  as  to  subsequent  creditors; 
Conley  v.  Bentley,  87  Pa.  St.  47,  property  accumulated  by  Industry 
of  a  wife,  and  retained  as  her  own  with  husband's  consent.  Is  a 
valid  gift,  as  against  his  creditors;  Vance  v.  Smith,  2  Heisk.  351, 
where  a  person  conveyed  all  his  property  for  the  benefit  of  hla 
creditors,  the  surplus  to  go  to  his  wife,  held  valid  against  subse- 
quent creditors;  Bryant  v.  Kelton.  1  Tex.  424,  possession  of  property 
by  vendor  is  not  fraud  per  se,  whether  there  was  fraud  a  question 
for  the  jury;  Brackett  v.  Waite,  4  Vt.  399,  grantor  by  voluntary 
deed,  retaining  property  greatly  in  excess  of  his  liabilities,  not  pre- 
sumed to  intend  fraud;  dissenting  opinion.  Van  Wyck  v.  Seward,  18 
Wend.  401,  where  assignor  of  a  Judgment  made  a  voluntary  convey- 
ance, presumption  of  fraud  should  be  rebutted  by  fact  that  property 
against  which  judgment  was  lien  was  of  greater  value  than  amount 
of  judgment;  Jones  v.  Clifton,  2  Flipp.  194,  F.  C.  7,457,  voluntary 
deed  to  wife  by  husband  free  from  debt,  and  not  contemplating 
bankruptcy,  is  valid,  although  power  of  revocation  was  reserved. 

Cited,  but  without  particular  application  of  the  rule,  in  Stewart 
y.  Johnson,  18  N.  J.  L.  90,  holding  wife  competent  to  impeach  hus- 
band's deed  as  fraudulent.  Cited,  arguendo,  4  Hill,  309,  312,  in  dis- 
senting opinion,  possession  of  property  by  vendor  fraudulent,  and 
burden  of  proof  upon  person  claiming  by  sale;  Botts  v.  Cozlne«  1 
Hoff.  Ch.  85,  where  bill  was  not  framed  so  as  to  justify  decree  upon 
grounds  of  fraud;  Thompson  v.  Hammond,  1  Edw.  Ch.  499,  it  being 
determined  that  by  reason  of  other  facts  grantee  under  voluntary 
conveyance  had  no  title,  if  said  conveyance  were  valid;  arguendo, 
Carr  v.  Breese,  81  N.  Y.  591,  as  supporting  this  principle.  See  valu- 
able notes,  14  Am.  Dec.  705,  14  Am.  St.  Rep.  746. 

Distinguished  In  Smith  v.  Lowell,  6  N.  H.  70,  holding  evidence  that 
conveyance  was  given  as  security  not  sufficient  to  rebut  presump- 
tion of  fraud  arising  from  the  circumvStances;  Hutchison  v.  Kelley, 
1  Rob.  132,  39  Am.  Dec.  2o5,  where  jury  found  fraud  in  fact.  Denied 
in  Lockhard  v.  Beckley,  10  W.  Va.  99,  holding  a  voluntary  convey- 
ance absolutely  void  as  to  existing  creditors. 

Fraudulent  conveyances.—  Where  a  deed  is  assailed  for  fraud  it 
is  competent  to  sustain  its  validity  by  parol  proof  of  other  considera- 
tion, not  Inconsistent  with  the  consideration  expressed,  p.  214. 

Cited  in  Graham  v.  Lockhart,  8  Ala.  24,  admitting  evidence  show- 
ing a  difference  between  thing  described  as  the  consideration,  and 
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that  upon  which  the  deed  was  based;  Gordon  v.  Tweedy,  71  Ala.  210, 
where  It  was  shown  that  consideration  was  notes  Instead  of  cash, 
and  different  stock  from  that  recited;  Bennett  v.  Solomon,  6  Cal. 
137,  where  an  assignment  of  mortgage  recited  money  consideration, 
parol  evidence  admitted  to  prove  the  assignment  was  made  in  con- 
sideration of  marriage;  Go  ward  v.  Waters,  98  Mass.  599,  admitting 
parol  evidence  to  fix  compensation  for  services  under  an  agreement 
to  sell  property.  Cited,  without  particular  application.  In  dictum  to 
the  effect  that  a  larger  consideration  might  be  shown;  Scoggin  v. 
Schloath,  15  Or.  383,  15  Pac.  636,  where  a  deed  was  for  a  money 
consideration,  evidence  admissible  to  prove  that  a  larger  sum  was 
In  fact  paid. 

Distinguished  in  McGhee  v.  Rump,  37  Ala.  658,  admitting  parol 
evidence  showing  a  contract  to  be  an  exchange  and  not  a  sale; 
Burrage  v.  Beardsley,  16  Ohio,  442,  445,  47  Am.  Dec.  383,  385,  deed 
purporting  to  be  executed  for  a  valuable  consideration,  cannot  be 
supported  by  consideration  of  love  and  affection. 

Bankruptcy.—  It  is  no  fraud  upon  creditors  for  a  debtor  to  have 
paid  one  and  left  others  unpaid,  214. 

This  principle  applied  in  Rowland  v.  Plummer,  50  Ala.  196,  where 
husband  transferred  a  security  to  his  wife,  she  being  a  bona  fide 
creditor  for  debts  due  her  separate  estate. 

Miscellaneous.— Cited  in  Mulford  v.  Peterson,  35  N.  J.  L.  135,  to 
point  that  courts  of  law  will  set  aside  deeds  in  fraud  of  creditors. 

11  Wheat.  215-225,  6  L.  458,  LITTLEPAGB  v.  FOWLER. 

Public  lands.—  In  entering  public  lands,  the  locative  calls  should 
be  specific,  so  as  to  enable  a  subsequent  locator  to  discover  and 
identify  them  by  using  ordinary  diligence,  p.  217. 

This  doctrine  approved  in  McNeel  v.  Herold,  11  Gratt.  314,  order- 
ing a  new  trial  that  jury  might  determine  w^hether  the  land  ^might 
be  identified  by  the  objects  named  in  the  description.  Cited,  but 
not  in  point,  Wakeman  v.  Sherman,  9  N.  Y.  93. 

Public  lands.- The  sense  in  which  an  enterer  of  public  lands 
ufes  the  reference  to  distance  may  be  gathered  from  his  language, 
or  inferred  from  the  habits  of  men,  and  the  state  of  the  country, 
pp.  218,  219. 

Applied  in  Kimball  v.  Semple,  25  Cal.  451,  holding  question  as  to 
whether  distance  should  be  measured  in  a  straight  or  meandering 
line  should  be  determined  by  the  intention  of  the  parties  at  the  time. 

11  Wheat.  226-236,  6  L.  460,  TAYLOR  v.  OWING. 

Public  lands.-  Entry  must  describe  with  sufficient  accuracy  to  be 
found  and  known  by  others,  and  to  differentiate  the  claim  from 
other  lands,  p.  235. 

Cited  in  Jackson  v.  Adams,  7  Wend.  308,  but  not  in  point 
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11  Wheat.  237-257,  6  L.  463,  PERKINS  v.  HART. 

Indebitatiu  assuxupsit  will  lie  If  a  8i>ecial  agreement  has  been 
wholly  performed,  or  its  execution  prevented  by  defendant,  or  by 
consent  of  both  parties,  or  fully  performed  in  respect  to  any  distinct 
subject  included  in  it,  pp.  250,  251. 

Cited  and  followed  in  Davis  v.  Ayres,  9  Ala.  203,  holding  party 
might  recover  on  contract  of  service,  employer  refusing  without 
sufficient  cause  to  permit  the  services  to  be  rendered;  Dukes  v. 
Lowie,  13  Ala.  459,  plaintiff  entitled  to  recover  upon  special  parol 
contract  of  sale,  by  indebitatus  assumpsit;  Richmond  v.  Railroad 
Co.,  33  Iowa,  494,  right  of  recovery  accrued  at  once  upon  refusal 
of  railroad  to  give  elevator  company  the  handling  of  grain  as  per 
contract;  Ridgeley  v.  Grandall,  4  Md.  441,  plaintiff  entitled  to  recover 
in  accordance  with  award  made  by  commissioners  appointed  to 
divide  property,  having  executed  deeds  as  required;  Moulton  v. 
Trask,  9  Met.  580,  a  person  contracting  to  labor  for  a  year  for  a  fixed 
sum,  being  discharged  without  sufficient  cause,  may  recover  for 
time  served;  Buffkin  v.  Baird,  73  N.  C.  293,  a  party  to  contract,  for 
the  sale  of  land,  who  prevented  its  performance,  is  liable  to  the 
other  party  for  labor  and  expense  incurred;  Newman  v.  McGregor, 
5  Ohio,  352,  24  Am.  Dec.  295,  where  a  special  contract  for  services 
was  waived  by  the  parties,  a  plaintiff  entitled  to  recover  for  value 
of  his  labor;  dissenting  opinion,  5  Ohio,  433,  claiming  assumpsit 
should  lie  for  labor  and  improvements  made  upon  land  by  one  hold- 
ing under  indefinite  parol  agreement  to  purchase;  The  Isaac  Newton, 
Abb.  Adm.  31,  F.  G.  7,089,  where  consideration  was  to  be  paid  by 
Installments  as  the  work  advanced. 

Distinguished  in  Givham  v.  Dailey,  4  Ala.  340,  agreement  of  over- 
seer to  serve  for  a  year  for  a  certain  consideration  is  a  condition 
precedent,  and  upon  his  death  his  personal  representative  cannot 
recover  pro  rata;  Railroad  Go.  v.  Pressley,  45  Miss.  71,  action  in 
indebitatus  assumpsit  in  case  of  executory  special  contract;  San- 
bom  V.  Emerson,  12  N.  H.  62,  an  express  contract  of  indemnity  con- 
taining nothing  more  than  the  law  would  imply  may  be  declared  in 
indebitatus  assumpsit,  or  upon  special  contract;  Halgh  v.  United 
States  Building  and  Loan  Association,  19  W.  Va.  802,  upon  with- 
drawal of  member,  the  common  counts  held  sufficient  for  recovery 
of  money  paid  in;  Jackson  v.  Cleveland,  15  Wis.  112,  where  it  ap- 
peared from  terms  of  contract  for  railroad  work  that  an  entire  per* 
formance  was  not  a  condition  to  compensation,  contractor  might 
recover  for  work  done. 

Contracts.—  Where  an  agreement  embraces  a  number  of  distinct 
subjects,  capable  of  being  separately  executed  and  closed,  each 
matter  will  be  considered  as  a  separate  agreement  after  it  is  closed, 
pp.  250,  251. 

Gited  and  rule  followed  in  Woodside  v.  Insurance  Office,  84  Fed. 
284,  construing  insurance  policy  on  personal  effects  as  a  severable 
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contract  upon  which  insurer  may  recover  for  each  article  lost; 
Higham  v.  Harris  108  Ind.  256,  8  N.  B.  260,  where  a  contract  of 
settlement  contained  Independent  matters,  the  injured  party  retains 
bis  rights  as  to  them,  though  impeaching  account  for  fraud;  Dibol 
et  al.  V.  Minott,  9  Iowa,  406,  contract  for  painting  certain  number 
of  houses  at  so  much  per  house  is  a  severable  contract;  Richmond 
V.  D.  &  S.  0.  R.  R.  Co.,  33  Iowa,  494;  Insurance  Co.  v.  York,  48 
Kan.  493,  30  Am.  St.  Rep.  316,  29  Pac.  588,  contract  of  insurance 
embracing  dwelling  and  furniture,  divisible;  Broumel  v.  Rayner,  68 
Md.  50,  contract  for  grading  certain  streets  divisible;  Merrill  v. 
Agricultural  Ins.  Co.,  73  N.  Y.  464,  29  Am.  Rep.  193,  policy  on  dis- 
tinct classes  of  property,  separately  valued,  a  divisible  contract; 
Coleman  &  Co.  v.  Insurance  Co.,  49  Ohio  St  324,  34  Am.  St  Rep. 
571,  31  N.  E.  281,  16  L.  R.  A.  177,  to  the  same  eflPect;  Wolf  v.  Welton, 
30  Pa.  St  204,  partner's  contract  to  pay  partnership  debts  severable, 
and  separate  actions  may  be  brought  upon  each  breach;  Smith  v. 
Crosby,  47  Tex.  129,  a  contract  to  locate  and  secure  patents  to  land 
upon  several  certificates  divisible,  one  certificate  being  invalid  and  no 
patent  obtained  thereon;  Canton  Ins.  OflSce  v.  Woodslde,  90  Fed.  304, 
a  marine  policy  on  personal  effects  should  be  applied  dlstributively, 
and  a  stipulation  warranting  free  from  all  average  does  not  exempt 
Insurer  merely  because  a  few  articles  were  saved. 

Distinguished  in  Stokes  v.  Baars,  18  Fla.  660,  holding  contract  to 
deliver  a  certain  quantity  of  timber,  subject  to  certain  conditions, 
an  entire  and  not  a  severable  agreement. 

Contracts.— Where  a  general  indebitatus  assumpsit  is  brought 
upon  a  special  agreement,  that  agreement  may  be  given  in  evidence 
by  defendant  for  the  purpose  of  lessening  plaintiff's  damages,  pp« 
252,  253. 

Cited  and  followed  in  Schwartzel  v.  Karnes,  2  Kan.  App.  787,  44 
Pac.  42,  where  attorney  sued  for  services,  producing  testimony 
fixing  a  certain  value,  defendant  permitted  to  show  a  ^contract  for 
a  lesser  amount 

Account  stated.— A  settled  account  is  only  prima  facie  evidence 
of  its  correctness  at  law  or  in  equity,  it  concludes  nothing  as  to 
items  jiot  stated  in  it,  and  may  be  impeached  by  proof  of  fraud 
or  mistake,  p.  256. 

Cited  and  rule  followed  in  Wiggins  v.  Burkham,  10  Wall.  182,  19 
L.  886,  holding  an  account  rendered  and  not  objected  to  within  a 
reasonable  time,  admitted  to  be  prima  facie  correct;  Oil  Co.  v.  Van 
Btten,  107  U.  S.  334,  27  L.  322,  1  S.  Ct  185,  instructions  In  accord- 
ance with  above  rule  proper,  the  jury  finding  mistake  in  settlement; 
Baker  v.  Biddle,  1  Bald.  418,  423,  F.  C.  764,  rendered  account  closed, 
there  being  no  fraud  and  plaintiff  acquiescing  until  statute  of  limi- 
tations barred  his  remedy  at  law;  Pulliam  v.  Pulllam,  10  Fed.  56, 
F.  O.  11,463a,  executor's  account  no  bar  to  devisee's  recovery  for 
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losses  caused  by  mismanagement;  Talcott  v.  Chew,  27  Fed.  275,  an 
account  not  objected  to  within  a  reasonable  time,  an  account  stated, 
and  binding  upon  defendant  in  absence  of  impeaching  evidence;  The 
BeraplB,  37  Fed.  439,  clause  In  ship's  charter  that  all  claims  on 
charterer  shall  cease  after  settlement,  does  not  prevent  correction  of 
errors  in  the  settlement;  Baxter  v.  Card,  59  Fed.  167,  the  acceptance 
of  a  note  by  master  as  balance  due  under  a  charter-party  did  not 
preclude  correction  of  the  account;  Roberts  v.  Totten,  13  Ark.  616, 
settlement  of  partnership  accounts  conclusive  upon  defendant  until 
Impeached  for  fraud  or  mistake;  Goodwin  v.  Insurance  Co.,  24  Conn. 
603,  where  directors  voted  to  allow  a  claim  through  Ignorance  that 
It  had  been  settled,  concealment  of  this  fact  was  fraud  and  de- 
feated plaintiff's  claim;  Kinney  v.  People,  3   Scam.  360,   account 
settled  by  board  of  public  works  may  be  opened  by  showing  fraud 
or  mistake;  Bond  v.  Markstrum,  102  Mich.  16,  60  N.  W.  283,  record 
In  former  suit  between  the  same  parties  Is  not  conclusive  that  any 
fact  Involved  In  the  second  suit  was  litigated  and  set  at  rest;  Whar- 
ton V.  Anderson,  28  Minn.  305,  9  N.  W.  862,  an  account  rendered 
through  mistake,   greatly  reducing  the  amount  really   due,  there 
being  no  consideration  for  such  reduction,  not  admissible  in  evi- 
dence; McKinster  v.  Hitchcock,  19  Neb.  104,  26  N.  W.  706,  allega- 
tions by  defendant  that  plaintiffs  fraudulently  failed  to  credit  him 
with  deposits  sufficient  to  vitiate  stated  account  If  proven;  Llddel 
V.  McVlckar,  11  N.  J.  L.  46,  19  Am.  Dec.  371,  revising  an  administra- 
tor's account  settled  by  Orphan's  Court,  against  objections  of  the 
heirs;  Swayze  v.  Swayze,  37  N.  J.  Eq.  187,  where  claimant  attacked 
a  settlement  on  the  ground  of  his  mental  Incapacity,  the  burden  of 
proof  was  upon  him  to  show  that  fact;  Welsser  v.  Denlson,  10  N.  Y. 
76,  61  Am.  Dec.  733,  Incorrect  balance  In  pass-book,  caused  by  entry 
of  forged  checks,  made  known  upon  detection,  may  be  shown  and 
recovery  had;  Neyland  v.  Neyland,  19  Tex.  427,  sustaining  demurrer, 
petition  not  being  In  form  so  defendant  might  Intelligently  impeach 
the  account;  Crampton  v.  Seymour,  67  Vt  401,  31  Atl.  891,  an  account 
rendered  does  not  bar  recovery  for  items  not  appearing  therein; 
Baxter  v.  Waite,  2  Wash.  Ter.  238,  6  Pac.  431,  failure  to  object  to  an 
account  rendered  within  a  reasonable  time  raises  presumption  of 
Its  correctness  and  shifts  burden  of  proof;  Varner  v.  Core,  20  W. 
Va.  478,  permitting  plaintiff  to  prove  his  account,  where  a  settle- 
ment had  been  obtained  unfairly;  BurrlU  v.  Crossman,  91  Fed.  545, 
holding  settled  account  does  not  preclude  giving  evidence  of  other 
demands  between  the  parties;  Colorado  Fuel,  etc.,  Co.  v.  Chappell, 
55  Pac.  609  (Colo.  App.),  holding  bad  a  demurrer  to  a  replication 
averring  fraud  in  account  stated  relied  upon  In  the  answer.    Cited, 
arguendo.  In  Bank  v.  Bank,  56  Fed.  970,  16  U.  S.  App.  1. 

Distinguished  In  Hager  v.  Thomson,  1  Black,  93,  17  L.  44,  where 
stock  was  sold  according  to  agreement  between  vendor  and  vendee, 
there  being  no  fraud,  the  adjustment  was  conclusive;  Bank  v.  Mor- 
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gan,  117  U.  S.  107.  29  L.  816,  6  S.  Ct.  600,  one  failing  to  report  mis- 
take in  balance  shown  by  pass-book,  cannot  afterwards  dispute  the 
correctness  thereof  if  bank  has  been  misled  to  its  prejudice;  E£ 
parte  Randolph,  2  Brock.  475,  F.  C.  11,558,  the  auditor  of  the  treas- 
ury, having  settled  the  account  of  a  United  States  official,  has  no 
jurisdiction  to  resettle  the  same. 

Certificate  of  division.— Where  a  case  is  certified  to  Supreme 
Court  upon  division  of  opinion  below,  if  the  points  certified  are  too 
imperfectly  stated  to  enable  the  court  to  pronounce  any  opinion 
upon  them,  no  action  will  be  taken,  p.  257. 

This  practice  followed  in  Ward  v.  Chamberlain,  2  Black,  434,  17 
L.  323,  refusing  to  consider  matters  not  certified  to;  Columbus  Watch 
Co.  V.  Bobbins,  148  U.  S.  269,  37  L.  446,  13  S.  Ct.  595,  the  certificate 
being  essentially  defective. 

11  Wheat.  258-279,  6  L.  468,  ARMSTRONG  v.  TOLBR. 

Illegal  contracts.— Where  a  contract  grows  Immediately  out  of, 
and  is  connected  with  an  illegal  or  immoral  act,  a  court  of  justice 
will  not  lend  its  aid  to  enforce  it,  p.  268. 

The  citations  demonstrate  this  to  be  a  great  leading  case  upon 
the  question  of  illegal  contracts;  and  citing  cases  show  the  following 
varied  applications  of  the  principle:  Coppell  v.  Hall,  7  Wall.  559, 
19  L.  248,  holding  a  contract  void  as  against  public  policy,  is  not 
made  effective  by  defendant's  further  plea  in  "  reconvention; " 
Higglns  V.  McCrea,  116  U.  S.  685,  29  L.  769,  6  S.  Ct.  564,  no  recovery 
might  be  had  upon  a  counterclaim  based  upon  gambling  contract, 
made  illegal  by  statute;  In  re  Green,  7  Blss.  340,  F.  C.  5,751,  a  broker 
cannot  enforce  contract  to  pay  margins,  arising  out  of  a  gambling 
contract;  Lanahan  v.  Pattison,  1  Flipp.  411,  F.  C.  8,036,  a  due-bill 
for  the  payment  of  money  received  by  agent  for  the  sale  of  lottery 
tickets  cannot  be  enforced;  Carrington  v.  Caller,  2  Stew.  183,  187, 
193,  where  a  company  organized  for  the  purpose  of  illegally  purchas- 
ing public  lands,  in  conformity  with  their  illegal  agreement  sold  the 
same,  notes  taken  in  payment  are  illegal;  McElyea  v.  Hayter,  2 
Port  154,  27  Am.  Dec.  648,  a  title  obtained  to  land  by  an  evasion  of 
an  act  of  congress  prohibiting  transfers  of  rights  of  pre-emption,  la 
illegal;  Wyatt  v.  Ayres,  2  Port.  161,  where  one  fraudulently  repre- 
senting himself  as  the  agent  of  others,  instituted  legal  proceedings 
against  defendants,  notes  secured  in  compromise  of  proceedings  are 
invalid;  Kennedy  v.  McCartney,  4  Port,  157,  a  conveyance  repugnant 
to  the  policy  of  treaty  with  the  Cherokee  Indians,  void;  McGhee  v. 
Lindsay,  6  Ala.  22,  where  a  commission  elected  for  the  purpose  of 
making  certain  public  Improvements,  permitted  one  of  Its  members 
to  participate  in  the  contract,  the  same  was  void;  McCall  v.  Cape- 
hart,  20  Ala.  525,  refusing  to  sustain  a  contract  to  sell  the  possession 
of  land  obtained  by  trespass;  Noble  v.  CuUom  &  Co.,  44  Ala.  562, 
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Judgments  rendered  by  rebel  courts  are  invalid  in  the  absence  of 
legislative  enactments;  Lawson  v.  Miller,  44  Ala.  626,  4  Am.  Rep. 
150,  a  note  given  in  renewal  of  a  note  for  a  loan  of  Confederate 
treasury  notes  is  void;  Thedford  v.  McClintock,  47  Ala.  650,  where 
the  consideration  for  a  promissory  note  was  a  horse  purchased  for 
the  service  of  the  Confederate  States,  if  the  vendor  intended  It  to 
be  used  for  that  purpose,  the  note  was  void;  Alabama  Nat.  Bank  v. 
Halsey,  109  Ala.  214,  19  So.  528,  the  renewal  of  a  note,  given  for  a 
fictitious  issue  of  stock,  does  not  make  it  valid;  Tatum  v.  Kelley,  25 
Ark.  211,  94  Am.  Dec.  718,  holding  a  note  void  where  the  considera- 
tion was  guns  to  be  used  against  the  government;  Carllee  v.  Carlton, 
27  Ark.  381,  holding  a  contract  void  where  the  consideration  was 
partially  based  upon  Confederate  money;  Hoyt  v.  Macon,  2  Colo. 
508,  where  the  consideration  for  a  promissory  note  was  an  agree- 
ment to  keep  a  witness  from  testifying  in  an  investigation  of  fraud; 
Uhllg  V.  Garrison,  2  Dak.  Ter.  98,  2  N.  W.  257,  a  lease  of  reservation 
land  in  contravention  of  a  treaty  of  the  United  States  is  void;  Howell 
v.  Fountain,  8  Ga.  183,  46  Am.  Dec.  421,  a  contract  to  convey  land 
obtained  by  violating  the  provisions  of  a  treaty,  grantee  being  a 
party  to  the  fraud,  is  void;  Adams  v.  Barrett,  5  Ga.  424,  a  party  to 
an  executed  contract,  the  consideration  upon  which  it  was  founded 
being  the  withdrawal  of  a  felony  charge,  is  not  entitled  to  relief; 
Martin  v.  Bartow  Iron  Works,  35  Ga.  329,  an  agreement  to  remove 
negroes  from  territory  within  the  lines  of  the  Federal -^rmy  in  order 
to  avoid  their  liberation,  is  illegal;  Nash  v.  Monheimer,  20  111.  217, 
a  trial  of  speed  upon  a  wager,  contrary  to  an  ordinance,  precludes 
court  from  enforcing  payment  of  the  wager;  Penn  v.  Bornman,  102 
111.  531,  loan  by  bank  to  a  director  in  violation  of  its  charter,  illegal; 
Ensley  v.  Patterson,  19  Ind.  97,  by  statute,  a  note  given  for  money 
loaned  to  be  wagered  upon  an  election  is  void,  if  "  lent  at  the  time  of 
such  wager; "  Root  v.  Stevenson,  24  Ind.  120,  funds  retained  by  a 
partner  to  a  fraudulent  contract  may  not  be  recovered  by  the  other 
party;  Marienthal  v.  Shafer,  6  Iowa,  226,  where  one  selling  liquors 
in  violation  of  law    was  not  permitted  to  replevy  them  from  an 
attaching  creditor  or  from  the  sheriff;  Davis  y.  Bronson,  6  Iowa, 
425,  action  for  recovery  of  value  of  liquors,  sold  contrary  to  law,  not 
maintainable;  Boardman  v.  Thompson,  25  Iowa,  503,  refusing  to 
enforce  a  champertous  contract;  Dolson  v.  Hope,  7  Kan.  165,  where 
intoxicating  liquors  were  sold  without  a  license,  no  recovery  could 
be  had;  Greer  v.  Payne,  4  Kan.  App.  163,  46  Pac.  194,  where  court 
of  equity  refused  to  lend  its  aid  to  enable  a  person  to  retain  his  mem- 
bership in  an  illegal  association;  Hallam  v.  Hoffman,  5  Kan.  App. 
806,  48  Pac.  603,  where  several  persons  agreed  to  unlawfully  prevent 
competition  at  sheriff's  sale,  one  of  them  could  not,  upon  rescission 
of  illegal  sale,  maintain  an  action  for  recovery  of  money  paid  in; 
Cheekmore  v.  Chitwood,  7  Bush,  319,  holding  a  contract  for  the  sale 
of  brandy,  made  in  violation  of  the  revenue  laws,  void;  Davis  y. 
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Holbrook,  1  La.  Ann.  178,  betting  upon  election  being  a  statutory 
crime,  no  action  will  lie  to  recover  money  from  a  stakeholder; 
Gravler*d  Curator  v.  Carraby,  17  La.  128,  36  Am.  Dec.  610,  refusing 
to  enforce  a  contract  entered  Into  in  fraud  of  creditors;  Bowman  v. 
Gonegal,  19  La.  Ann.  332,  92  Am.  Dec.  540,  holding  yold  a  contract 
to  furnish  Confederate  government  salt  In  exchange  for  other  mer- 
chandise; Mazureau  v.  Morgan,  25  La.  Ann.  282,  holding  contract 
of  champerty  declared  Illegal  by  statute,  void;  Meyer  v.  Farmer,  36 
La.  Ann.  790,  a  purchaser  buying  property  at  a  forced  sale,  through 
a  fraudulent  agreement,  is  not  entitled  to  recover  amount  paid  In 
consideration  of  agreement,  the  sale  being  set  aside;  Jones  y. 
Knowles,  30  Me.  404,  where  a  statute  requires  clapboards  to  be  offi- 
cially surveyed,  in  order  to  discharge  a  note  payable  In  clapboards, 
It  must  appear  In  the  pleadings  that  there  was  no  violation  of  the 
law;  Snell  v.  Dwight,  120  Mass.  16,  a  bill  in  equity  cannot  be  sus- 
tained by  one  of  the  parties  to  a  contract  for  illegal  trading,  against 
the  other  party  for  an  accounting  of  profits;  Dunham  v.  Presby,  120 
Mass.  289,  to  the  same  point;  Bank  of  Michigan  v.  Niles,  1  Doug. 
(Mich.)  412,  41  Am.  Dec.  583,  where  a  bank  made  a  contract  for  the 
purchase  of  land,  contrary  to  provisions  of  its  charter,  the  same 
was  void;  Snyder  v.  WiUey,  33  Mich.  495,  a  promissory  note  given  in 
consideration  of  the  suppression  of  criminal  proceedings,  void  In  the 
hands  of  a  party  to  the  illegality,  authorities  collected. 

In  other  jurisdictions  the  syllabus  principle  is  further  affirmed, 
applied  and  followed:  Ingersol  v.  Randall,  14  Minn.  404,  a  statute 
requiring  certain  dangerous  parts  of  a  threshing  machine  to  be 
inclosed,  no  recovery  can  be  had  upon  a  contract,  the  consideration 
being  a  machine  not  so  protected;  Mohr  v.  Miesen,  47  Minn.  234, 
49  N.  W.  864,  a  broker  making  advances  to  aid  principal  in  illegally 
operating  in  "  futures  "  cannot  recover;  Wooten  v.  Miller,  7  Smedes 
&  M.  385,  386,  where  one  employed  an  agent  to  take  a  slave  Into 
another  State  and  sell  him  in  violation  of  a  statute,  he  could  not 
recover  the  proceeds  of  the  sale  from  the  agent;  Kountz  v.  Price,  40 
Miss.  347,  where  an  agreement  was  made  upon  Sunday,  contrary 
to  statute,  a 'note  subsequently  given  in  consideration  thereof  Is 
void;  Pickens  v.  Eskridge,  42  Miss.  120,  a  note  given  in  consideration 
that  payee  should  serve  as  substitute  for  maker  in  the  Confederate 
army,  is  void;  Orr  v.  Lacey,  2  Doug.  (Mich.)  254,  where  a  bank  in 
discounting  a  bill  reserved  greater  interest  than  allowed  by  its 
charter,  the  bill,  or  one  founded  upon  it,  is  Illegal;  Buckingham  v. 
Fitch,  18  Mo.  App.  99,  a  note  in  consideration  of  an  illegal  contract 
to  operate  in  "futures"  is  void;  Gould  v.  Kendall,  15  Neb.  557,  19 
N.  W.  486,  holding  void  a  contract  for  carrying  on  trade  with  In- 
dians, contrary  to  statute;  Storz  v.  Finklesteln,  46  Neb.  587,  65  N.  W. 
198,  30  L.  R.  A.  648,  refusing  to  enforce  payment  for  beer  sold  under 
agreement  that  It  should  be  retained  contrary  to  statute;  Plumer  v. 
fimith,  5  N.  H.  555,  22  Am.  Dec.  479,  a  note  given  for  money  know- 
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Ingly  lent,  to  be  applied  to  suppress  prosecntion  for  crime.  Is  void; 
Bliss  V.  BraJnard,  41  N.  H.  2G8,  no  recovery  may  be  had  for  liquors 
■old  contrary  to  law,  or  for  expenses  incurred  in  facilitating  the 
sale;  Nellis  v.  Clark,  20  Wend.  27,  plaintiff,  chargeable  with  notice, 
not  entitled  to  recover  on  a  promissory  note  given  in  part  considera- 
tion of  a  fraudulent  conveyance;  Gray  v.  Hooic,  4  N.  Y.  455,  459, 
a  contract  between  two  candidates  for  an  appointive  office,  that  one 
shall  withdraw,  the  fees  to  be  divided  between  them,  is  illegal;  King 
▼.  Winants,  71  N.  C.  472,  17  Am.  Rep.  13,  refusing  to  enforce  an 
accounting  between  ostensible  partners,  for  profits  made  through  an 
illegal  agreement;  Doty  v.  Knox  Bank,  16  Ohio  St  139,  a  bill  of 
exchange  given  for  two  distinct  considerations,  one  of  which  is  void, 
is  valid  to  the  extent  of  the  good  consideration  and  void  as  to  the 
rest;  Crawford,  etc.  v.  Wick,  18  Ohio  St  205.  98  Am.  Dec.  112,  the 
relinquishment  of  a  claim  for  damages  arising  from  the  breach  of 
an  illegal  contract  is  no  consideration  for  a  new  contract;  Widoe  v. 
Webb,  20  Ohio  St  436,  5  Am.  Rep.  666,  where  part  consideration  for 
a  promissory  note  was  liquor  sold  for  illegal  use,  no  recovery  could 
be  had;  M.  R.  Coal  Co.  v.  Barkley  Coal  Co.,  68  Pa.  St  189,  8  Am. 
Rep.  168.  no  recovery  permitted  for  breach  of  illegal  contract  made 
in  restraint  of  trade;  Johnson  v.  Hulings,  103  Penn.  St  504,  49  Am. 
Rep.  134,  a  real  estate  broker,  transacting  business  without  a  license, 
cannot  maintain  an  action  on  a  special  contract  for  commission; 
Whelden  v.  Chappel,  8  R.  I.  233,  trover  will  not  lie  for  recovery  of  a 
horse  let  by  a  livery-stable  keeper  on  Sunday,  in  violation  of  a 
statute;  Hudson  v.  Brown,  11  Rich.  L.  648,  holding  an  agreement 
compounding  a  felony  void,  and  setting  aside  verdict  of  jury;  Gist 
▼.  Telegraph  Co.,  45  S.  C.  372,  55  Am.  St  Rep.  773,  23  S.  B.  153, 
an  action  cannot  be  maintained  against  a  telegraph  company  for 
failure  to  deliver  a  message    relating    to    illegal    transactions    in 
"  futures; "  Potts  v.  Gray.  3  Cold.  471,  91  Am.  Dec.  295,  a  promissory 
note  given  for  the  consideration  of  Confederate  notes  is  illegal; 
McGavock  v.  Puryear,  6  Cold.  43,  if  a  bank  in  discounting  a  note  did 
so  for  the  purpose  of  equipping  men  to  serve  against  the  Unite<1 
States,  it  cannot  recover,  but  mere  knowledge  of  the  holder's  inten- 
tion is  not  a  bar;  Hunt  v.  Robinson,  1  Tex.  761,  specific  performance 
of  a  contract  to  sell  land  contrary  to  a  legislative  act  will  not  be 
enforced;  Shelton  v.  Marshall,  16  Tex.  358,  359,  a  note  given  in  pay- 
ment for  slaves  taken  into  a  State  and  sold  contrary  to  law    is 
illegal,  and  a  new  note  based  upon  it  is  also  illegal;  Selligson  v. 
Lewis,  65  Tex.  221,  67  Am.  Rep.  597,  a  broker  cannot  recover  for 
money    and    services    advanced    for    unlawful    speculations    In 
"futures;"  Woodruff  v.  Hinman,  11  Vt  593.  34  Am.  Dec,  712,  a 
note  given  to  prevent  prosecution  for  a  crime  is  void;  Bancroft  v. 
Dumas,  21  Vt  465,  no  recovery  can  be  had  for  liquors  sold  in  viola- 
tion of  a  statute;  Buck  v.  Albee,  26  Vt.  191,  62  Am.  Dec.  566,  where 
several  persons  placed  liquor  in  the  hands  of  another  to  sell  in 


481  Armstrong  v.  Toler.  11  Wheat.  258-271^ 

violatioii  of  law,  no  recovery  could  be  had  for  money  received  from 
sales;  TurnbuU  v.  Farns worth,  1  Wash.  Ter.  446,  the  transfer  of  a 
contract  to  furnish  supplies  to  the  United  States,  being  forbidden  by- 
law, is  voldi  and  no  action  can  be  maintained  thereon;  Dodson  y- 
Swan,  2  W.  Va.  517,  9S  Am.  Dec.  790,  a  court  of  equity  will  not  en* 
force  a  contract  for  the  sale  of  land,  the  purpose  being  to  enable 
vendor  to  escape  from  the  State  to  avoid  prosecution;  Slifer  v. 
Howell,  9  W.  Va.  398,  400,  no  recovery  can  be  had  for  money  paid 
as  consideration  for  Confederate  bond;  Lemon  v.  Grosskopf,  22  Wis, 
452,  99  Am.  Dec.  60,  a  note  given  by  agent  for  the  proceeds  of 
lottery  tickets  sold,  is  void.  Cited  with  approval  in  dissenting  opin- 
ion, McCausland  v.  Drake,  3  Stew.  355,  contending  that  the  assignee 
of  a  bond  might  not  enforce  the  same,  where  he  secured  the  assign- 
ment by  compounding  a  felony;  Sandige  v.  Sanderson,  21  La.  Ann. 
766,  arguing  that  a  contract  for  the  sale  of  lands  and  slaves  is  void 
In  its  entirety;  Tufts  v.  Tufts,  3  Wood.  &  M.  505,  F.  C.  14,233,  re- 
fusing to  enforce  the  specific  performance  of  a  contract  where  the 
consideration  was  illegal  as  against  public  policy;  Market  Bank  y» 
Smith,  16  Fed.  Cas.  758,  indorsers  on  usurious  note  may  plead  the 
statute  in  defense;  Powhattan  Steamboat  Co.  v.  Appomattox  R.  IL 
Co.,  19  Fed.  Cas.  1239;  Lanham  v.  Patterson,  14  Fed.  Cas.  1116,  a 
due-bill  given  for  money  claimed  to  be  due  from  sale  of  lottery 
tickets  is  void. 

Cited,  but  without  particular  application,  in  Hilton  v.  Guyot,  159 
XT.  S.  205,  40  L.  123,  16  S.  Ct.  159,  discussing  the  status  of  foreign 
Judgments;  "United  States  v.  Ingersoll,  Crabbe,  170.  F.  C.  15,440; 
In  Beverly  v.  Burke,  9  Ga.  447,  54  Am.  Dec.  356,  but  not  in  point;  in 
reporter's  note,  Riggs  v.  Adtfms,  12  Ind.  202.  See  exhaustive  dis- 
cussion of  enforcement  of  contracts  outside  of  Jurisdiction  where 
made,  in  note,  55  Am.  St.  Rep.  776;  see  note  on  option  contracts, 
6  McCrary,  89. 

Distinguished  in  Piatt  v.  Williams,  2  McLean,  277.  F.  C.  11,115, 
holding  purchase  of  public  land  by  an  association  formed  for  that 
purpose  is  lawful;  Robinson  v.  McCracken,  52  Fed.  729,  enforcing 
a  voidable  contract  made  on  behalf  of  a  corporation,  by  Its  officers^ 
It  having  been  executed  by  the  other  party  without  objection  by- 
stockholders;  Tucker  v.  West,  29  Ark.  403,  a  note  invalid  by  statute, 
because  made  on  Sunday,  becomes  valid  if  expressly  ratified  on  a 
subsequent  week  day;  Martin  v.  Hodge,  47  Ark.  384,  58  Am.  Rep. 
765,  1  S.  W.  696,  it  is  no  defense  to  an  action  of  replevin  to  allege 
that  plaintiff  intends  an  unlawful  disposition  of  property  when  re- 
covered; Hernandez  v.  Babcock,  13  La.  591,  where  shipper  furnished 
a  false  invoice  to  the  assignee  with  the  privity  of  the  buyer,  the 
true  one  being  sent  also,  the  contract  of  sale  was  valid;  Servis  v. 
Cooper,  33  N.  J.  L.  69,  it  is  no  defense  to  suit  upon  contract  to  sub- 
stitute in  the  army,  to  set  up  that  the  substitute  deceived  govern- 
ment  officers  as  to  age,  etc.;  Hawthorne  v.  City  of  Hoboken,  35  N» 
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J.  L,  255,  fraud  against  the  United  States  on  the  part  of  bonnty 
brokers,  does  not  affect  contract  between  person  enlisting  and  city 
agreeing  to  pay  bounty;  James  v.  Fulcrod,  5  Tex.  522,  55  Am.  Dec. 
750,  an  agreement  to  unite  in  bid  at  public  auction  tot  the  benefit 
of  both  parties  is  not  illegal  in  the  absence  of  fraudulent  intent 

Illegal  contracts.—  A  new  contract,  founded  upon  a  new  con- 
sideration, although  in  relation  to  property  respecting  which  there 
had  been  unlawful  transactions  between  the  parties,  is  not  itself 
unlawful,  p.  268. 

Upon  this  proposition  also,  the  citations  are  very  numerous  and 
show  the  following  applications  of  the  doctrine:  Ocean  Ins.  Co. 
V.  Polleys,  13  Pet.  1G4,  10  L.  108.  holding  action  may  be  maintained 
to  recover  upon  an  insurance  policy  on  a  vessel  sailing  under  an 
Illegal  register;  Kimbro  v.  Bullitt,  22  How.  269,  16  L.  317,  right 
of  acceptors  of  bill  of  exchange  to  recover  from  drawers  not 
affected  because  one  of  the  drawers  applied  proceeds  to  an  illegal 
purpose;  Armstrong  v.  American  Exchange  Bank,  133  U.  S.  467, 
469,  33  L.  759,  760,  10  S.  Ct.  460,  461,  a  bank  paying  checks  at 
the  order  of  another  bank  could  recover,  although  plaintiff  knew  the 
money  was  used  to  pay  gambling  losses;  Northwestern  Ins.  Go. 
▼.  Elliott,  7  Sawy.  22,  5  Fed.  229,  assignee  of  void  insurance 
policy  entitled  to  recover  money  fraudulently  obtained  from  him; 
Western  Union  Tel.  Co.  v.  U.  P.  R.  R.  Co.,  1  McCrary,  563,  3 
Fed.  428,  collecting  authorities  and  holding  an  illegal  contract,  exe- 
cuted by  the  parties  thereto,  does  not  affect  the  settlement  of 
property  interests  acquired  under  it;  Lehman  v.  Strassberger,  2 
Woods,  563,  F.  C.  8,216,  a  note  given  to  a  broker  for  money  ad- 
vanced to  pay  losses  upon  cotton  bought  for  future  delivery  is 
valid,  it  not  being  shown  that  the  broker  intended  that  there  should 
be  no  actual  delivery;  Clark  v.  Protection  Ins.  Co.,  1  Story,  131,  F. 
C.  2,832,  a  ship  taking  on  board  a  cable,  smuggled  by  another  vessel, 
does  not  thereby  forfeit  recovery  upon  insurance  policy;  Buchanan 
▼.  Drovers'  National  Bank,  55  Fed.  226,  6  U.  S.  App.  566,  a  note 
given  to  raise  money  to  pay  off  a  prior  note  given  to  obtain  means 
to  prosecute  an  illegal  business,  is  valid;  Morris  v.  Norton,  75  Fed. 
©26,  43  U.  S.  App.  739,  an  assignment  of  the  right  to  collect  back 
money  advanced  for  gambling  purposes  is  a  sufficient  considera- 
tion to  support  a  note;  Sampson  v.  Oamperdown  Mills,  82  Fed.  838, 
holding  valid  a  mortgage,  given  to  secure  advances  made  to  pay 
losses  on  an  invalid  contract;  Snodgrass  v.  Cabiness,  15  Ala.  165, 
mere  possession  of  slaves  does  not  give  one  the  right  to  retain 
them  against  a  purchaser,  although  the  sale  may  have  been  fraudu- 
lent; Scheible  v.  Bacho,  41  Ala.  437,  a  contract  based  on  a  loan  of 
Confederate  treasury  notes  may  be  enforced;  IngersoU  v.  Campbell, 
4(>  Ala.  287,  where  money  earned  upon  an  illegal  contract  to  violate 
the  blockade  was  placed  in  the  custody  of  another,  an  action  may 
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be  maintained  for  its  recovery;  Lea  v.  Gassin,  61  Ala.  3l6,  where 
a  contract  for  the  sale  of  property  to  be  used  for  immoral  pTirposes 
^as  rescinded,  an  agreement  to  refund  purchase  money  paid,  is 
valid;  Barker  v.  Parker,  23  Ark.  395,  where  the  principal  in  an 
Illegal   bond   delivered  money   due   upon   it   to   his   surety,    who 
agreed  to  pay  it  to  payee,  said  agreement  was  valid;  Phalen  v. 
Clark,  19  Conn.  432,  50  Am.  Dec.  255,  the  proprietor  of  a  lottery  can 
recover,  from  his  agent,  money  paid  upon  prize  ticket,  fraudulently 
sold  after  the  drawing;  Miller  v.  Gould,  38  Ga.  472,  a  contract 
between  individuals,  the  consideration  being  Confederate  treasury 
notes,  is  valid;  Warren  v.  Hewitt.  45  Ga.  508,  an  agent  may  recover 
money  advanced  by  authority  of  his  principal  in  making  contract, 
which,  though  contrary  to  public  policy,   was  entirely  executed; 
Ouilfoll  V.  Arthur,  158  111.  608,  41  N.  B.  1011,  the  fact  that  lands 
deeded  in  trust    had  been  drawn  in  a  lottery  by  grantor    is  no 
defense  under  bill  to  enforce  the  trust;  Wright  v.  Hughes,  13  Ind. 
113,  a  promissory  note  given  upon  consideration  of  certain  void 
<!urrency,  redeemed  at  maker's  request  by  payee,  is  valid;  Leavitt 
V.  N.  A.  Trust  Co.,  Lalor's  Sup.  to  Hill  &  Den.  228,  where  de- 
fendant took  up  securities  of  bank,  at  their  request,  in  discharge 
of   his   own    indebtedness,    transaction    not   affected    by    alleged 
Illegality  of  securities;  The  Charles  E.  Wiswall,  86  Fed.  674,  57 
U.  S.  App.  184, 185,  42  L.  R.  A.  87,  a  combination  to  raise  the  price  of 
services  is  not  a  bar  to  recovery  of  their  fair  and  reasonable  value; 
Phenix  Ins.  Co.  v.  Clay,  101  Ga.  332,  65  Am.  St.  Rep.  308,  28  S. 
E.  854,  the  fact  that  a  house  is  let  to  a  lewd  person  for  purposes 
of  prostitution  does  not,  of  itself,  avoid  a  policy  of  insurance  issued 
thereon  In  favor  of  the  owner;  Patty  v.  City  Bank,  15  Tex.  Civ. 
App.  486,  41  S,  W.  177,  the  fact  that  partnership  agreement  was 
Illegal  as  against  public  policy   does  not  deprive  a  partner  of  his 
right  to  have  assets  first  applied  to  partnership  debts;  Erb  v.  In- 
surance Co.,  98  Iowa,  611,  67  N.  W.  584,  40  L.  R.  A.  849  and  n.,  per- 
mitting recovery  upon  insurance  covering  articles  owned  and  used  in 
violation  of  statutes;  Hedges  v.  Wallace,  2  Bush,  444,  92  Am.  Dec. 
498,  vendee  liable  for  price  of  hogs  purchased  for  the  Confederate 
government,  the  vendor  knowing  of,  but  not  participating  In,  the 
Illegal  act;  Martin  v.  Richardson,  94  Ky.  188,  42  Am.  St.  Rep.  355, 
21  S.  W.  1040,  19  L.  R.  A.  693,  winning  lottery  ticket  if  fraudulently 
secured  and  cashed  after  the  drawing,  the  rightful  holder  may 
recover;  Baker  v.  Page,  11  Me.  384,  26  Am*  Dec.  542,  recovery 
might  be  had  for  logs  cut  by  vendor  without  a  license,  and  sold 
with  notice  to  vendee   of  that  fact;  Polleys  v.  Ocean  Ins.  Co.,  14 
Me.  148  150,  the  fact  that  the  register  of  a  vessel  is  illegal  does 
not  render  void  an  Insurance  policy  placed  upon  her. 

In  other  jurisdictions  the  following  citing  cases,  relying  upon  and 
applying  the  doctrine,  appear:  Boardman  v.  Merrimack  Ins.  Co., 
B  Cush.  586,  an  insurance  policy  on  a  factory  is  not  rendered  void 
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by  the  drawing  of  a  lottery  In  the  building,  the  assured  partici- 
pating; Smith  V.  Barstow,  2  Doug.  (Mich.)  161,  162,  163,  a  promis- 
sory note,  given  for  the  return  of  bank  notes  deposited  as  security^ 
held  to  be  valid  even  though  the  notes  may  have  been  illegal;: 
Niagara  Ins.  Co.  v.  De  Graff,  12  Mich,  136,  liquors  kept  illegally 
for  sale  may  be  lawfully  Insured;  Anheuser-Busch  Brewing  Assn^ 
▼.  Mason,  44  Minn.  321,  20  Am.  St,  Rep.  582,  46  N.  W.  558,  9  L.  R.  A. 
508,  recovery  allowable  for  liquor  sold  the  keeper  of  house  of 
Ill-fame,  it  not  l)eing  shown  that  vendor  intended  to  aid  any  un- 
lawful design;  Holt  v.  Barton,  42  Miss.  714,  2  Am.  Rep.  642,  a 
contract  founded  upon  a  subsequent  sale  of  merchandise,  illegally 
donated  for  the  benefit  of  the  Confederacy,  is  valid;  Walker  v. 
Jeffries,  45  Miss.  167,  160,  mere  knowledge  that  money  loaned  waft 
to  be  used  In  aid  of  the  Confederacy  does  not  invalidate  a  note 
given  in  consideration  thereof;  Allgear  v.  Walsh,  31  Mo,  App. 
109,  one  receiving  property  as  bailee  cannot  refuse  to  return 
It,  because  bailor  deposited  the  property  in  order  to  defraud  credi- 
tors; Hatch  V.  Hanson,  46  Mo.  App.  334,  where  one  bought  lottery 
tickets  with  his  own  and  another's  money,  and  turned  them  over 
to  a  third  person,  the  joint  owner  might  recover  his  share  of  prize 
drawn;  Proctor  v.  Lane,  62  N.  H.  463,  securities  turned  over  to- 
bondsmen  of  embezzling  official,  as  indemnity,  according  to  con- 
tract, is  not  in  fraud  of  creditors;  Tracy  v.  Talmage,  14  N.  Y.  175^ 
67  Am.  Dec.  139,  where  a  banking  company  bought  bonds  to  be 
used  in  illegal  transactions,  the  vendor  could  recover,  although  he 
knew  of  the  unlawful  design,  having  done  nothing  to  aid  it;  Curtia 
V.  Leavitt,  15  N.  Y.  245,  246,  where  a  foreign  bank  loaned  money 
to  a  banking  company,  taking  therefor  negotiable  certificates  of 
deposit,  the  fact  that  the  issuance  of  such  certificates  is  prohibited 
by  statute  does  not  bar  recovery  thereon;  Mandlebaum  v.  Grego- 
vich,  17  Nev.  95,  45  Am.  Rep.  437,  28  Pac.  122,  a  travelling  merchant 
selling  goods  without  a  license  may  maintain  an  action  for  their 
price;  Phillips  v.  Hooker,  PhiU.  Eq.  205,  a  sale  of  land  for  Con- 
federate notes  is  valid;  the  issuing  of  the  notes  was  illegal,  but  the 
use  of  them  after  they  were  issued  was  not;  Powell  v.  Smith, 
66  N.  O.  402,  where  the  surety  on  a  note  given  in  consideration  of 
substituting  in  Confederate  army,  paid  the  same,  a  note  executed 
to  him  by  his  principal  for  money  paid  is  valid;  Ohio  Life  Ins.  Co. 
V.  Merchants*  Ins.  Co.,  11  Humph.  16,  53  Am.  Dec,  754,  where  the 
charter  of  a  trust  company  permitted  it  to  deal  in  exchanges  for 
certain  purposes,  but  not  for  others.  It  was  held  liable  upon 
forbidden  contracts,  with  innocent  parties;  Jones  v.  Davidson,  2 
Bneed,  455,  the  remedy  of  one  Joint  contractor  against  the  other  ia^ 
not  affected  by  an  unauthorized  champertous  contract  entered  inte 
by  the  other  in  transacting  their  Joint  business;  Sherfy  v.  Argen- 
brlght,  1  Heisk.  142,  2  Am.  Rep.  698,  the  use  of  Confederate  notes, 
by  persons  having  no  purpose  to  further  the  Rebellion,  was  not 
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unlawful;  State,  etc.  v.  Bank  of  Tennessee,  5  Baxt.  98,  where  a 
l)ank,  in  order  to  buy  Confederate  bonds,  increased  its  issue  of  bank 
notes,  In  conformance  with  its  charter,  the  holders  of  these  notes  are 
•entitled  to  have  them  redeemed;  Marshall  y.  Thurston,  3  Lea, 
"746,  notes  given  for  money  advanced  to  pay  losses  incurred  by 
Illegal  speculation  in  "futures,"  are  valid;  Boggess  v.  Lilly,  18 
Tex.  203,  holding  where  one  partner,  in  a  faro  game,  gave  hia 
*note  to  the  other,  in  consideration  of  money  paid  to  cover  losses,  a 
recovery  might  be  had  upon  the  note;  Mills  v.  Johnson,  23  Tex. 
928,  one  paying  the  debts  of  another,  arising  from  an  illegal  con- 
tract, may  recover  upon  a  note  given  in  consideration  for  the  money 
Advanced;  Gerhard  v.  Neese,  36  Tex.  636,  the  fact  that  the  owner  of 
•cotton  intended  afterwards  to  evade  the  blockade,  does  not  relieve 
him  from  freight  charges  incurred  in  lawful  transportation;  De 
Leon  V.  Trevino,  49  Tex.  95,  30  Am.  Rep.  106,  notes  given  in  settle- 
ment of  losses  incurred  in  violation  of  the  blockade  are  valid; 
Baldwin  v.  Potter,  46  Yt  408,  an  agent  is  responsible  to  hia  princi- 
pal for  the  receipts  from  sales,  even  though  said  sales  may  have 
been  Illegal;  Watson  v.  Fletcher,  7  Gratt  18,  k  partner  having  paid 
for  partnership  property  is  entitled  to  contribution  from  estate  of 
deceased  partner,  though  the  property  may  have  been  subjected 
to  illegal  purposes;  Morrison  v.  Lovell,  4  W.  Ya.  350,  the  assign- 
melit,  within  the  Federal  lines,  for  a  valuable  consideration,  of  a 
certificate  of  deposit  issued  within  the  Confederate  lines,  renders 
the  same  valid;  McBlald  v.  Gibbes,  17  How.  236,  15  L.  134,  the 
assignment,  to  a  bona  fide  purchaser,  of  a  share  in  company 
organized  to  supply  an  expedition  against  Mexico,  is  valid;  Planters' 
Bank  v.  Union  Bank,  16  Wall.  500,  21  L.  480,  an  action  will  lie 
for  the  proceeds  of  a  sale  of  Confederate  bonds;  Wiswall  v.  Scott, 
86  Fed.  674,  it  is  no  defense,  in  action  for  value  of  service  of 
tug,  to  set  np  that  owners  were  members  of  an  unlawful  combina- 
tion to  raise  prices;  Gilliam  v.  Brown,  43  Miss.  660,  plalntiflT  has 
a  right  to  recover  from  his  agent,  proceeds  of  Illegal  sale  of  cotton; 
Allgear  v.  Walsh,  24  Mo.  App.  139,  a  bailee  cannot  retain  goods 
against  bailor,  though  deposited  In  fraud  of  creditors. 

Cited,  with  approval,  in  the  following  dissenting  opinions: 
Latham  v.  Clark,  25  Ark.  598,  arguing  that  contracts  based  upon 
•Confederate  money  are  valid;  Jones  v.  Hanna,  81  Cal.  516,  22 
Pac.  885,  declaring  a  note  valid  where  a  part  of  the  consideration 
was  remotely  connected  with  a  prohibited  transaction:  De  Groot 
V.  Yan  Duzer,  20  Wend.  406,  407,  412,  415,  arguing  that  a  contract 
for  payment  of  commissions  to  a  broker  for  the  purchasing  of  certain 
notes,  for  a  foreign  corporation,  forbidden  by  law  to  transact  said 
business,  is  valid;  Nellis  v.  Clark,  4  Hill,  434,  a  promissory  note, 
originally  given  in  part  consideration  of  a  fraudulent  transaction, 
valid  when  passed  for  a  new  consideration  to  a  person  knowmg  of 
the  original  fraud;  Stewart  v.  Miller,  3  Tex.  App.  Civ.  358,  where 
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plaintiff  cashed  defendant's  draft,  to  assist  him  in  paying  gambling 
debt.  Cited  in  dissenting  opinion,  Day  v.  Bell,  32  N.  Y.  173,  with- 
out particular  application;  and  in  Heckman  v.  Swartz,  50  Wis.  270,. 
6  N.  W.  892,  arguendo,  in  Clarke  v.  Foss,  7  Biss.  554,  P.  C.  2,852,. 
holding  notes  given  for  advances  made  by  broker  in  legal  specula- 
tion, valid.  See  also  notes,  99  Am.  Dec.  02;  8  Am.  Rep.  141;  re- 
viewed in  note,  30  Am.  Rep.  108,  109;  in  exhaustive  note,  32  Am. 
Rep.  125,  127,  and  37  Am.  Rep.  204. 

Distinguished  in  Hanauer  v.  Doane,  12  Wall.  348,  20  L.  441^ 
holding  action  would  not  lie  for  the  price  of  goods  sold  in  aid  of 
the  Rebellion;  Dent  v.  Ferguson,  132  U.  S.  67,  33  L.  248,  10  S. 
Ot  19,  a  vendor  of  property  in  fraud  of  creditors  may  not  recover 
from  fraudulent  vendee;  Bierbauer  v.  Wirth,  10  Biss.  63,  64,  5 
Fed.  338,  339,  agreement  to  pay  salary  and  expenses  to  plaintiff 
while  he  evaded  process  of  court,  is  void;  Latham  v.  Clark,  25  Ark. 
585,  holding  all  contracts,  based  upon  Confederate  money,  void; 
Bank  of  Louisville  v.  Young,  37  Mo.  406,  a  note  given  in  renewal 
of  a  note  founded  upon  an  illegal  loan,  is  void;  Harrison  v.  Mc- 
Cluney,  32  Mo.  App.  487,  a  contract  to  reimburse  a  party,  in  case 
she  failed  to  sustain  a  fraudulent  defense  to  a  suit,  is  void:  Morrison 
V.  Bennett,  20  Mont  572,  52  Pac.  558,  40  L.  R.  A.  162,  court  will  not 
enforce  division  of  the  proceeds  of  partnership  for  illegal  pur- 
poses; Thomburg  v.  Harris,  3  Cold.  162,  a  promissory  note,  *for 
which  the  consideration  was  Confederate  notes,  is  void;  Wegner 
▼.  Biering,  65  Tex.  511,  where  a  surety  upon  a  note,  given  upon  a 
promise  not  to  prosecute  for  crime,  executes  a  new  note  for  the 
amount  paid,  note  is  void. 

Appeal.— A  misdirection  or  omission,  in  the  judge's  charge,, 
cannot  be  taken  advantage  of  by  a  general  exception,  p.  277. 

This  practice  followed  in  Allen  v.  Blunt,  2  Wood.  &  M.  152,  F. 
O.  217,  where  the  court  omitted  unimportant  instructions,  there 
being  no  request  that  they  be  given;  Chicago  &  G.  W.  Ry.  Co.  v. 
Healy,  86  Fed.  251,  error  cannot  be  urged  on  the  ground  of  the 
insufficiency  o*f  instructions  in  the  absence  of  a  request  for  addi- 
tional instructions;  Armour  v.  Pecker,  123  Mass.  147,  refusing  to 
consider  a  general  objection;  State  v.  Hascall,  6  N.  H.  359,  omission 
to  instruct  upon  certain  point  is  not  error,  in  the  absence  of  a 
request  for  such  instruction;  Burnside  v.  Railroad  Co.,  47  N.  H.  559, 
93  Am.  Dec.  478,  the  party  excepting  cannot  change  his  ground 
of  objection  on  appeal;  Robinson  v.  Yamell,  16  Tex.  387,  it  cannot 
be  assigned  as  error  that  the  court  omitted  instructions  which 
might,  with  propriety,  have  been  given;  Johnson  v.  Granger,  51 
Tex.  46,  refusing  to  reverse  judgment  because  instructions  were 
not  sufficiently  comprehensive,  additional  instructions  not  being 
requested. 

Distinguished  in  Beazley  v.  Denson,  40  Tex.  434,  where  It  ^- 
peared  that  the  verdict  of  the  jury  turned  upon  an  erroneous 
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charge,  not  objected  to  at  the  time;  Chicago  Ry.  Co.  v.  Healy,  86 
F(d.  251,  57  U.  S.  App.  523,  where  Instruction  was  correct,  as  far 
as  It  went,  no  request  being  made  for  additional  instructions,  the 
Judgment  would  not  be  reversed. 

A  bill  of  ezceptionjB  should  contain  the  facts  found  and  not 
the  CTidence  introduced  at  the  trial,  pp.  276,  277, 

This  practice  approved  in  The  Barge  Resort  v.  Brooke,  10  Mo. 
533,  holding  bill  of  exceptions  should  not  contain  all  the  evidence 
and  criticising  contrary  practice.  Cited  in  Poessenecker  v. 
Weatherby,  16  Neb.  95,  19  N.  W.  600,  criticising  failure  to  observe 
this  practice;  Schauber  v.  Jackson,  2  Wend.  52,  to  the  same  efiCect. 
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Evidence. —  An  attorney  is  not  competent  to  testify  concerning 
confidential  communications  made  by  his  client,  p.  294. 

Cited  and  rule  followed  in  Alexander  v.  United  States,  138  U.  S. 
858>  84  L.  957,  11  S.  Ct  352,  holding  confession  made  to  attorney 
privileged  although  a  fee  was  not  paid;  Liggett  v.  Glenn,  51  Fed. 
395,  4  U.  S.  App.  438,  a  written  contract  for  fees  between  an  attorney 
and  stockholders  of  a  corporation,  not  admissible  in  hands  of  third 
person  to  prove  that  a  signer  was  a  stockholder;  Mutual  Life  Ins.  Co. 
v.  Selby,  72  Fed.  983,  44  U.  S.  App.  282,  statements  of  client  regard- 
ing hla  physical  condition,  made  to  his  attorney,  not  admissible  in 
action  growing  out  of  insurance  policy;  State  v.  Barrows,  52  Conn* 
826,  admissions  of  a  woman  to  her  attorney  not  competent  as  evi- 
dence against  a  person  charged  with  adultery  with  her;  Martin  y., 
Anderson,  21  Ga.  309,  an  attorney  incompetent  to  give  testimony 
concerning  his  client's  title  to  land;  Morris  y.  Cain,  39  La.  Amu 
726,  1  So.  808,  follows  the  rule,  holding  incompetency  of  attorney 
is  not  removed  by  the  death  of  his  client  or  the  termination  of  his 
attorneyship. 

Distinguished  in  Edison  Electric  Co.  v.  United  States  Electric  CCi^ 
44  Fed.  297,  holding  communications  between  an  applicant  for  a 
patent  and  the  patent  office  are  not  privileged,  although  resulting 
from  consultations  with  counsel;  Satterlee  v.  Bliss,  36  Cal.  507^ 
508,  holding  the  rule  should  be  strictly  construed  and  the  admission 
of  testimony  of  an  attorney  showing  by  whom  he  was  employed,^ 
is  not  error;  Shaughnessy  v.  Fogg,  15  La.  Ann.  331,  questions  may 
be  addressed  to  an  attorney  to  ascertain  who  was  his  client,  the 
duration  of  that  relationsnip  and  what  money  was  received  and  paid 
out;  Beeson  v.  Beeson,  9  Pa.  St  301,  where  matter  communicated  wa9 
not  in  its  nature  private;  People  v.  Mahon,  1  Utah,  208,  where  the 
defendant  consulted  with  an  attorney  as  to  the  effect  of  a  proposed 
forgery.    Cited  in  note,  66  Am.  St  Rep.  213,  222. 

Byidence. —  A  recovery  in  ejectment  is  conclusive  evidence  in 
an  action  for  mesne  profits,  against  the  tennant  in  possession,  but 
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It  is  not  conclusive  against  third  persons,  and  they  may  contro- 
Tert  plaintllTs  title  at  large,  pp.  296,  297. 

This  case  was  again  before  the  Supreme  Ck)urt  and  the  above 
rule  Is.  explained  In  2  Pet.  617,  622,  7  L.  539,  541.  Cited  and  prin- 
ciple applied  In  Belden  v.  Seymour,  8  Conn.  309,  21  Am.  Dec.  663» 
admitting  record  of  ejectment  In  suit  upon  warranty  of  tltle^ 
plaintiff,  though  the  real  defendant,  not  being  a  party  to  the  suit 
in  ejectment;  Wilson  v.  Brool^shlre,  126  Ind.  505,  25  N.  E.  134,  a  suit 
by  a  tenant  to  enjoin  the  sale  of  the  leased  premises  on  execution 
is  no  bar  to  a  subsequent  action  of  corporation  owning  the  prop- 
erty, but  not  controlling  prior  suit;  Magwire  y.  Labeaume,  7  Mo. 
App.  184,  holding  it  competent  for  defendant  In  an  action  for  mesne 
profits  to  show  that  he  had -parted  with  a  portion  of  his  interest 
before  the  action  to  divert  title  was  brought;  Leland  y.  Tousey, 
6  Hill,  834,  335,  where  one  not  a  party  to  action  in  ejectment  offered 
to  prove  title  In  himself,  the  exclusion  of  such  evidence  was  error; 
Beid  V.  Stanley,  6  Watts  &  S.  375,  holding  a  prior  occupant  of  prop- 
erty not  bound  by  Judgment  in  ejectment  to  which  he  is  not  a  party 
jind  therefore  competent  to  testify  In  the  action;  Drexel  y.  Man, 
2  Pa.  St.  274,  44  Am.  Dec.  197,  Judgment  in  ejectment  conclusive 
of  plaintiff's  title,  in  action  for  mesne  profits  accruing  subsequently 
to  service  of  writ  of  ejectment;  Samuel  v.  Dinkins,  12  Rich.  L.  175, 
75  Am.  Dec.  730,  a  landlord  is  not  concluded  in  an  action  for  land,  by 
ji  recovery  against  tenant,  the  landlord  not  being  a  party,  although 
Ills  title  was  set  up  In  defense;  Read  v.  Allen,  56  Tex.  180,  where  a 
recovery  against  a  tenant  was  held  not  binding  upon  landlord  not 
3,  party  to  the  action.  Cited  in  Yount  v.  Howell,  14  Cal.  468,  in 
i^eneral  discussion,  distinguishing  the  common  law  and  statutory 
effect  of  a  Judgment  in  ejectment  upon  an  action  for  mesne  profits; 
In  note  1  Am.  Dec.  116. 

Distinguished  in  Smith  v.  Gayle,  58  Ala.  604,  holding  a  person 
entering,  by  collusion  with  the  defendants,  subsequently  to  the 
eommencement  of  the  suit,  is  bound  by  the  Judgment 

Evidence. —  While  the  record  in  a  suit  in  ejectment  is  not  evl- 
<leuce  to  establish  plaintiff*s  title  against  strangers  thereto,  it  la 
Admissible  to  show  the  possession  of  the  plaintiff,  p.  297. 

Cited  in  Leland  v.  Tousey,  6  Hill,  332,  holding  possession  acquired 
by  ejectment,  relates  to  the  time  when  title  was  acquired;  Clark 
V.  Perdue,  40  W.  Va.  306,  21  S.  E.  738,  the  record  showing  recovery 
jigaiust  a  tenant  is  competent  to  prove  possession  against  a  landlord 
not  a  party  to  prior  suit. 

Ejectment. —  An  action  for  mesne  profits  may  be  maintained 
against  him  who  was  landlord  in  fact,  who  received  the  rents  and 
profits  and  aided  in  withholding  possession  from  the  plaintiff,  p. 
297. 

Cited  and  principle  applied  in  Tyler  y.  Magwire,  17  WalL  29^ 
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21  L.  586»  pointing  out  remedy  of  claimant  restored  to  possession; 
Gaines  v.  New  Orleans,  4  Woods,  234,  17  Fed.  29,  holding  warrantor 
assisting  in  defending  title  warranted,  liable  to  plaintilf  for  dam- 
ages; Limberg  v.  Higenbotham,  11  Colo.  162,  17  Pac.  484,  an  action 
may  be  maintained  for  mesne  profits  against  persons  receiving 
rents,  although  not  parties  to  original  action;  Parsons  v.  Moses, 
16  Iowa,  442,  under  statute  permitting  an  occupying  claimant  of  land 
to  recover  for  improvements  made  therein,  occupancy  of  a  tenant  is 
-occupancy  of  landlord;  Hughes  v.  Carson,  00  Mo.  402,  2  S.  W.  442, 
such  an  action  is  still  maintainable  against  the  landlord,  notwith- 
standing the  statutory  provisions;  Boyer  v.  Smith,  3  Watts,  452,  one 
who  put  the  defendant,  in  an  ejectment  suit,  into  possession  is  not 
•competent  to  testify  for  him,  being  himself  liable  in  a  subsequent 
action  for  mesne  profits;  Walker  v.  Read,  59  Tex.  192,  holding  a 
Joint  tenant  who  assisted  in  defending  the  title  of  the  others,  as 
well  as  that  of  his  own  share,  is  jointly  liable  for  the  wrongful 
holding  of  his  co-defendants;  Middletown  Bank  v.  Bates,  11  Conn. 
^23,  action  in  ejectment  sustainable  against  landlord  in  fact  who 
received  rents  from  tenant  in  possession. 

Distinguished  in  Morris  v.  Beebe,  54  Ala.  307,  holding  In  statutory 
real  action  as  in  common-law  ejectment,  the  tenant  in  actual 
XK>S0ession  is  the  only  proper  party  defendant;  Adams  v.  Gilchrist, 
^  Mo.  App.  644,  it  not  being  shown  that  defendant  was  landlord 
In  fact 

Appeal  and  error. —  Amendments  to  the  pleadings  are  matters  in 
the  discretion  of  the  court  below  and  error  will  not  lie  to  the 
ISupreme  Court  on  the  allowance  or  refusal  of  such  amendments, 
p.  302. 

This  practice  followed  in  Slicer  v.  Bank,  16  How.  579,  14  L.  1066, 
where  a  prothonotary,  under  order  of  court,  entered  a  confession  of 
Judgment  nunc  pro  tunc,  the  original  docket  having  been  lost; 
Ghapman  v.  Barney,  129  U.  S.  681,  32  L.  801,  9  S.  Ct.  427,  the  court 
permitting  a  new  sole  plaintiff  to  be  substituted  for  the  sole  original 
plaintiff;  Stevens  v.  Nichols,.  157  U.  S.  371.  39  L.  737.  15  S.  Ct.  641, 
sustaining  State  court  in  denying  application  to  amend  a  petition 
for  the  removal  of  the  cause  to  a  Federal  court;  Blalock  v.  Equitable 
Life  Assur.  Soc,  75  Fed.  47,  41  U.  S.  App.  761,  where  the  court 
refused  to  permit  an  amendment  to  the  petition;  Merriam  v.  Lang- 
don,  10  Conn.  473,  where  the  County  Court  permitted  an  amend- 
ment to  the  information,  after  the  expiration  of  the  time  for  pre- 
senting a  new  information  had  passed;  Doane  v.  Cummins,  11 
Conn.  158,  extending  practice  and  holding  it  within  the  discretion 
-of  the  court  to  admit  testimony  out  of  order;  Evans  v.  Rogers,  1 
Ga.  467,  where  the  lower  court  permitted  the  verdict  to  be  amended 
and  made  to  conform  to  the  declaration;  Newman  v.  Foster,  3  How. 
<Miss.)  393,  34  Am.  Dec.  104,  where  the  court  allowed  an  amend- 
ment, the  rights  of  the  parties  not  being  affected  thereby;  Shrop- 
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shire  v.  Judge  of  Probate,  4  How.  (Miss.)  152,  where  the  court  re- 
fused defendant's  motion  to  file  a  plea  of  nul  tiel  record,  after  the 
pleadings  had  been  regularly  made  up;  Bruch  v.  Carter,  32  N.  J. 
L.  559,  refusal  to  permit  defendant  to  add  plea  of  justification  to- 
the  general  issue,  is  not  error,  authorities  collected;  Fowler  v. 
Colton,  1  Plnn.  337,  where  trial  court  refused  to  permit  an  amend- 
ment to  notice  of  special  matter  to  be  given  In  evidence  In  justifica- 
tion of  alleged  'slander;  Stewart  v.  Bennett,  1  Fla.  443,  where  the 
court  permitted  plaintiff  to  amend  the  declaration  and  writ  by 
striking  out  names  of  co-defendants;  Poole  v.  Nixon,  9  Pet.  773^ 
appx.,  9  L.  306,  19  Fed.  Cas.  995,  where  Circuit  Court  refused  an 
amendment,  introducing  new  parties  and  new  matter  Into  a  suit 
dosed  by  final  decree. 

Distinguished  In  Avery  v.  Bowman,  39  N.  H.  397,  holding  It  error,, 
where  a  court  refused  a  proper  amendment,  not  on  the  ground  of 
discretion,  but  on  the  ground  that  they  had  no  power  to  grant  It; 
Welch  v.  County  Court  of  Wetzel  County,  29  W.  Va.  68,  1  S.  B.  340, 
modifies  the  rule,  holding  matters  not  subject  to  review  must  be 
purely  matters  of  discretion,  and  ordering  Circuit  Court  to  grant 
writ  of  certiorari,  authorities  collected. 

Abatement. — Variation  between  the  writ  and  declaration  should 
be  taken  advantage  of  by  plea  in  abatement,  in  court  below,  p.  302. 

This  practice  approved  in  How  v.  McKinney,  1  McLean,  320, 
F.  C.  6,749,  refusing  motion  to  quash  writ,  because  of  variance  with 
the  declaration;  Prince  v.  Lamb,  Breese,  379,  variance  between  the 
writ  and  declaration  may  not  be  urged  as  error  in  the  appellate 
court;  Carpenter  v.  Hoyt,  17  111.  530,  to  the  same  effect,  and  au- 
thorities collected;  Cruikshank  v.  Brown,  5  Gilm.  77,  according 
to  modern  practice  advantage  should  be  taken  of  variance  by 
motion  in  the  lower  court;  Chapman  v.  Davis,  4  Gill,  177,  where 
a  plaintiff  sued  out  a  writ  as  administratrix  and  declared  as  execu- 
trix, a  plea  in  abatement  could  not  be  maintained,  because  not  made 
at  the  proper  time;  Schenck  v.  Schenck,  10  N.  J.  L.  275,  a  plea  In 
abatement,  because  of  variance  between  writ  and  declaration,  Is 
good.  Cited  in  separate  opinion,  Waldo  v.  Beckwith,  1  N.  Mex. 
Ill,  but  without  particular  application,  the  plea  in  abatement  being 
upon  other  grounds. 

Miscellaneous. —  Cited,  but  not  in  point,  Tufts  v.  Tufts,  3  Wood. 
k,  M.  509,  F.  C.  14,233;  Martin  v.  Bartow  Iron  Works,  35  Ga.  328. 

11  Wheat  304^-309,  6  L.  480,  FINLEY  v.  BANK  OF  U.  S. 

S'orecloBure. —  In  general,  all  incumbrancers  must  be  made  par* 
ties  to  a  bill  of  foreclosure,  but  the  proceedings  will  not  be  set  aside 
to  let  in  a  prior  mortgagee,  not  before  known  to  the  court,  unless 
to  prevent  irremediable  mischief,  pp.  306,  307. 

Cited  and  principle  aflarmed  and  applied  in  First  Nat.  Bank  y* 
Salem   Flour  Mills   Co.,   12   Sawy.   490,   31   Fed.   583,   holding  a 
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prior  mortgagee  a  proper  defendant  in  suit  to  foreclose  subsequent 
mortgage;  Sutherland  v.  Lake  Superior,  etc.,  Co.,  23  Fed.  Gas.  401, 

9  Bank.  Reg.  302,  holding  prior  incumbrancers  necessary  parties, 
where  there  is  a  substantial  doubt  as  to  the  amounts  due  them; 
Converse  v.  Michigan  Dairy  Co.,  45  Fed.  19,  a  mortgagee  can  make 
the  creditors  of  mortgagor's  grantor  parties  to  suit,  when  they 
claim  that  the  transfer  to  mortgagor  was  in  fraud  of  their  prior 
liens;  Wilson  v.  Hay  ward,  2  Fla.  30,  the  holder  of  remaining 
notes,  secured  by  mortgage  previously  foreclosed,  cannot  under 
statute  have  a  foreclosure  of  the  same  mortgage;  remedy  is  in 
equity,  where  all  parties  may  be  joined;  Heimstreet  v.  Winnie, 

10  Iowa,  431,  a  bill  may  be  dismissed  as  to  a  Junior  mortgagee 
against  whom  service  cannot  be  obtained;  Hodges  v.  Mullikln,  1 
Bland  Ch.  513,  514,  setting  aside  decree  against  trustee,  where 
cestui  que  trusts,  under  certain  deeds,  would  otherwise  have  been 
materially  injured;  Walsh  v.  Smyth,  3  Bland  Ch.  26,  where  two 
obligors  had  a  common  ground  of  relief,  upon  which  each  might  be 
relieved  without  prejudice  to  the  other,  it  was  not  necessary  that 
they  should  be  Joined  in  suit  to  set  aside  contract;  MiUer  v.  Finn,. 
1  Neb.  288,  refusing  to  set  aside  a  decree  for  the  purpose  of  intro- 
ducing a  party  who  should  have  been  an  original  defendant;  Hall 
▼.  Hall,  11  Tex.  547,  subsequent  purchasers  and  mortgagees  of  per- 
sonal property,  having  possession  thereof,  are  necessary  parties  in 
an  action  to  foreclose  a  prior  mortgage.  Explained  in  Hagan  v. 
Walker,  14  How.  37,  14  L.  316,  dispensing  with  a  prior  incum- 
brancer, because  outside  the  Jurisdiction  of  the  court.  Cited  in 
note  collecting  authorities,  80  Am.  Dec.  716. 

Denied  In  part,  in  Warren,  etc.  v.  Burton,  9  S.  C.  198,  holding  a 
prior  incumbrancer  not  a  necessary,  but  only  a  proper  party,  to  a 
suit  in  foreclosure. 

S'oreclosiire. —  Prior  incumbrancers  are  not  bound  by  the  decree 
in  a  suit  to  which  they  are  not  made  parties;  and  purchasers  under 
the  sale  take  subject  to  the  prior  liens,  p.  307. 

Cited  and  principle  applied  in  Williams  v.  Gibbs,  17  How.  255, 
15  L.  141,  holding  an  assignee  not  bound  by  distribution  proceed- 
ings of  which  he  had  no  notice;  Phillips  v.  Mariner,  5  Biss.  28,  F. 
0.  11,105,  holding  a  bill  of  review  would  lie,  where  neither  the  bill 
in  foreclosure  nor  the  decree  accounted  or  provided  for  a  tliird 
note  described  in  the  mortgage;  State  Trust  Co.  v.  National  I^and 
Imp.,  etc.,  Co.,  72  Fed.  578,  prior  incumbrancers  not  made  parties 
are  not  bound  by  bill  in  State  court,  enjoining  officers  of  creditor 
corporation,  and  appointing  receiver  for  benefit  of  creditors;  Wilson 
▼.  Biscoe,  11  Ark.  55,  where  the  State  and  bondholder  were  con- 
sidered prior  mortgagees  in  mortgage  given  to  bank  upon  issue 
of  stock,  their  rights  are  not  affected  by  foreclosure  proceedings 
to  which  they  are  not  parties.  Cited  in  Hefner  v.  Northwestern 
Life  Ins.  Co.,  123  U.  S.  754,  31  L.  312,  8  S.  Ct  340,  but  without 
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imrticular  application,  holding  decree  binding  npon  one  claiming 
property  under  a  tax  title,  he  having  been  made  a  party  to  the  suit 

S'oreclosure. —  Purchasers  under  a  decree  of  foreclosure  take  the 
land  subject  to  prior  incumbrances,  p.  307. 

Cited  in  Brown  v.  Wallace,  4  Gill  &  J.  492,  2  Bland  Oh.  599, 
holding  caveat  emptor  applies  to  all  Judicial  sales  and  a  trustee 
4ippointed  to  sell  property  sold  only  the  title  of  the  parties  to  the 
suit;  Bowyer  v.  Hughart,  9  Gratt  359,  one  purchasing  property 
under  a  decree  fraudulently  obtained,  with  knowledge  of  the  fraud, 
will  not  be  relieved  from  his  purchase,  though  he  acquires  no 
valid  title. 

Miscellaneous.—  Cited  in  Shepherd  v.  Pepper,  133  U.  S.  651,  33  L. 
715,  10  S.  Ct  446,  holding,  upon  application  of  a  Junior  incumbrancer, 
A  court  of  equity  will  provide  for  the  sale  of  incumbered  property, 
if  the  interest  of  the  mortgagor  and  incumbraneers  require  it;  in 
Johnson  v.  Culbertson,  79  Fed.  5,  without  particular  applica- 
tion; also  Continental  Nat  Bank  y.  Heilman,  81  Fed.  42;  Wilson  t. 
Hayward,  6  Fla.   196;  in  general  discussion,  Phelps  y.  PiersoDt 

I  G.  Greene,  127. 

II  Wheat  309-319,  6  L.  481,  WBTZELL  v.  BUSSARD. 

Statute  of  limitations.—  Some  of  the  American  cases  proceed  on 
the  idea  of  a  new  promise,  for  which  the  ancient  debt  is  a  sufficient 
•consideration,  p.  314. 

Cited  to  this  point  in  Martin  y.  Broach,  6  Ga.  32,  50  Am.  Dec. 
'312,  holding  a  promise  to  pay  a  debt  barred  by  the  statute  consti- 
tutes a  new  cause  of  action,  which  must  be  declared  on  in  the  words 
In  which  it  was  made. 

Statute  of  limitations.—  Acknowledgment  of  a  debt,  which  will 
take  a  case  out  of  the  statute  of  limitations,  must  be  unqualified 
and  unconditional.  If  conditional,  the  revival  of  the  debt  is 
•only  conditional,  p.  315. 

The  following  citing  cases  affirm  and  apply  this  doctrine:  Bell 
V.  Morrison,  1  Pet.  3G2,  7  L.  179,  holding  the  admission  of  existence 
of  unliquidated  account,  on  which  something  is  due  to  plaintiff, 
not  a  sufficient  acknowledgment;  Thompson  v.  Peter,  12  Wheat. 
507,  6  L.  731,  acknowledgment  by  personal  representative  will  not 
take  case  out  of  statute  of  limitations;  Fort  Scott  v.  Hickman,  112 
U.  S.  KU,  28  L.  641,  5  S.  Ct  64,  a  report  of  a  committee  of  city 
-council  proposing  plan  of  compromise  with  holders  of  certain  city 
l)onds,  not  an  acknowledgment  to  take  them  out  of  statute  of  limi- 
tations; Shepherd  v.  Thompson,  122  .U.  S.  236,  237,  30  L.  1157,  7  S. 
Ot  1232,  an  assignment  of  a  certain  claim,  in  consideration  of  a 
■debt  barred  by  statute,  is  not  sufficient  to  raise  an  implication  of 
a  new  promise;  Archer  v.   Poor,   5   Cr.   C.    C.   542,    F.   C.   509, 
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the  mere  acknowledgement  of  a  debt  is  not  sufficient;  Nicholls  y» 
Warfleld,  2  Cr.  C.  C.  429,  F.  C.  10,234,  the  expression  of  a 
willingness  to  pay  a  debt,  if  a  certain  account  should  be  allowed  a» 
a  set-off,  will  not  take  the  case  out  of  the  statute;  St.  John  y. 
Garrow,  4  Port.  226,  29  Am.  Dec.  281,  admission  by  debtor  that 
a  debt  is  due,  is  sufficient  to  revive  original  cause  of  action;  Craw- 
ford V.  Childress,  1  Ala.  488,  489,  under  statute,  a  right  of  action,, 
founded  upon  a  bond,  cannot  be  revived  by  an  acknowledgment  of 
the  debt;  Bates*  Admr.  v.  Bates,  33  Ala.  104,  a  declaration  by  the- 
debtor,  to  administrator's  attorney,  that  he  had  once  offered  to 
settle  the  claim  in  lands,  and  would  do  so  then,  if  administrator 
was  authorized  to  make  a  settlement,  is  not  a  sufficient  acknowledg- 
ment; Brown  y.  State  Bank,  10  Ark.  136,  holding  a  letter  to  a  bank 
acknowledging  a  note,  to  be  within  the  above  rule,  and  sufficient 
to  revive  debt;  De  Forrest  v.  Hunt,  8  Conn.  185,  holding  expressions 
in  letter  acknowledging  a  debt,  to  be  an  unqualified  acknowledgment; 
Dickinson  v.  McCamy,  5  6a.  488,  48  Am.  Dec.  299,  acknowledgment 
in  defendant's  plea  that  the  signature  to  the  note  sued  on  as  his,  i& 
not  sufficient  to  take  the  case  out  of  the  statute;  Chambers  y.  Gar> 
land,  3  O.  Greene,  324,  a  promise  to  pay  a  debt  in  land,  under  cir- 
cumstances leaving  the  impression  that  the  promise  was  made  to- 
avoid  litigation,  and  not  to  acknowledge  indebtedness,  does  not 
avoid  the  statute;  Penley  v.  Waterhouse,  3  Iowa,  439,  holdings 
certain  letters,  acknowledging  indebtedness,  sufficient  to  bring  case- 
within  the  rule;  Stewart  v.  McFarland,  84  Iowa,  57,  50  N.  W.  222, 
a  bequest  to  wife  in  payment  of  note  does  not  constitute  such  an 
admission  as  would  revive  right  of  action  on  note,  where  wife- 
refused  to  accept  provisions  of  the  will;  Head's  Executor  v.  Man- 
ners, 5  J.  J.  Marsh.  261,  a  promise  to  pay  a  debt  barred  by  statute- 
will  not  be  implied  from  an  acknowledgment  that  the  same  was 
due;  Bailey  v.  Crane,  21  Pick.  324,  a  letter  from  defendant,  avowing 
his  inability  to  pay  note  and  asking  for  a  discharge  without  pay- 
ment, does  not  take  debt  out  of  statute. 

Elsewhere  the  following  cite,  affirm  and  rely  upon  the  syllabus- 
doctrine:  Ten  Eyck  v.  "Wing,  1  Mich.  48,  a  stipulation  that  there  be- 
a  reference  to  a  master  to  state  amount  due  on  a  Judgment  is  not 
an  acknowledgment  of  the  debt;  McLean  v.  Thorp,  4  Mo.  259,  ad- 
mission by  defendant  to  witness  that  he  must  raise  some  money 
or  plaintiflT  would  sue  him,  and  later  acknowledgment  that  he  had 
not  paid  plaintiff.  Is  not  a  sufficient  acknowledgment;  Stewart  v. 
Reckless,  24  N.  J.  L.  429,  in  the  case  of  a  person  discharged  in 
bankruptcy,  his  expression  of  an  intention  to  pay  certain  notes  was- 
not  a  promise  to  pay  them;  Purdy  v.  Austin,  3  Wend.  190,  expres- 
sions denying  an  account  and  refusing  to  settle  with  any  one  but 
plaintifT  is  not  an  acknowledgment  of  the  debt;  Bradley  v.  Field,  ft 
Wend.  273,  statements  that  note  against  which  statute  had  run 
had  been  paid  by  balance  on  running  account,  not  sufficient  U> 
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imply  promise  of  payment,  upon  failure  to  produce  the  account; 
Cocks  V.  Weeks,  7  Hill,  47,  a  promise  by  defendant  to  pay  a  certain 
note  *'as  soon  as  he  conveniently  could*'  is  not  sufficient;  Thomp- 
kins  V.  Brown,  1  Den.  249,  proof  of  a  proniise  to  pay  "  when  able " 
is  not  sufficient  to  avoid  a  plea  of  the  statute  of  limitations,  without 
establishing  defendant's  ability  to  pay;  Bloodgood  v.  Bruen,  8  N. 
T.  3G8,  an  admission  of  original  indebtedness,  in  answer  to  a  bill 
in  chancery,  at  the  suit  of  a  third  person,  will  not  remove  the  bar 
of  the  statute;  Wakeman  v.  Sherman,  9  N.  Y.  92,  a  promise  to 
pay  a  barred  debt  if  successful  in  business,  is  conditional,  and 
business  success  must  be  shown;  evidence  of  defendant's  title  to 
certain  real  estate  not  admissible;  Shoemaker  v.  Benedict  11  N.  T. 
183,  62  Am.  Dec.  97,  payments  made  by  one  of  the  Joint  and  several 
makers  of  a  note  does  not  affect  the  defense  of  the  statute  as  to 
the  other;  Laforge  v.  Jayne,  9  Pa.  St.  413,  admission  of  debt  with 
averments  of  a  set-off  and  a  promise  to  pay  balance  when  able,  will 
not  avoid  the  statute,  there  being  no  evidence  of  ability;  Hayes  y. 
Glinkscales,  9  S.  O.  454,  where  a  debt  is  revived  by  a  conditional 
promise,  the  statute  begins  to  run  against  the  new  promise  upon 
the  performance  of  the  condition;  Thurmond  v.  Trammell,  28  Tex. 
380,  91  Am.  Dec.  325,  where  defendant  while  admitting  plaintiff's 
title  to  p'jrsonal  property,  refused  to  submit  to  the  title  or  surren- 
der the  property,  the  bar  is  not  thereby  removed;  Farmers*  Bank  v. 
Clarke,  4  Leigh  (Ya.),  606,  where  condition  of  promise  was  not  shown 
to  have  been  fulfilled,  the  statute  was  not  barred;  Aylett  v.  Robin- 
son, 9  Leigh  (Va.),  49,  a  promise  to  "settle"  account  where  well 
enough  to  transact  business,  is  not  an  acknowledgment  of  debt  or 
a  promise  to  pay;  Moore  v.  Bank  of  Columbia,  6  Pet  92,  8  L.  831, 
exclamation  of  debtor,  while  drinking,  that  he  owed  **  one  damned 
five  hundred  at  the  Bank  of  Columbia,"  is  not  a  sufficient  acknowl- 
edgment 

Cited,  but  without  particular  application,  In  re  Burton,  29  Fed. 
639,  discussing  analogy  between  debt  barred  by  statute  of  limita- 
tions and  debt  barred  by  discharge  in  bankruptcy;  Gulick  v.  Turn- 
pike Co.,  14  N.  J.  L.  548,  declining  to  further  limit  the  operation  of 
the  statute;  Henry  v.  Boot  33  N.  Y.  531,  532,  holding  an  infant 
retaining  property  purchased  during  infancy,  after  reaching  ma- 
jority, thereby  ratifies  his  contract;  Belote  v.  Wynne,  7  Yerg.  541, 
holding  a  promise  made  by  one  partner  after  dissolution  of  a  part- 
nership, that  the  firm  will  pay  a  debt  of  the  partnership,  does  not 
revive  debt  against  the  other  partner.  Cited,  in  general  discussion, 
Davis  V.  Minor,  1  How.  (Miss.)  191,  28  Am.  Dec.  329,  upon  purpose 
and  construction  of  statute. 

Denied  in  Davis  v.  Van  Zandt  2  Cr.  C.  0.  208,  F.  C.  8,656,  a 
promise  to  pay  "  when  able  "  will  take  the  case  out  of  the  statute, 
without  proof  that  defendant  has  since  been  able  to  pay. 
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11  Wheat.  320-324,  6  L.  484,  FOWLB  v.  COMMON  COUNCIL  OF 
ALEXANDRIA. 

Demurrer  to  evidence  refers  the  court  to  the  law  arising  from 
facts,  and  one  party  cannot  insist  upon  the  other  Joining  in  the 
demurrer,  without  distinctly  admitting,  upon  the  record,  every  fact 
and  conclusion,  which  his  adversary's  evidence  conduced  to  prove, 
pp.  322,  323,  324. 

Cited  and  rule  followed  in  Van  St^ne  v.  Stillwell,  etc.,  Mfg.  Co., 
142  U.  S.  134,  35  L.  963,  12  S.  Ct  183,  sustaining  court  in  overruling 
general  demurrer,  there  being  some  evidence  supporting  plaintiff's 
<;ontention;  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  389,  6  L.  667, 
inferring  from  the  evidence,  that  a  delay  at  a  particular  port  was 
reasonable  and  not  a  deviation,  affecting  policy  of  insurance;  Pickel 
v.  Isgrigg,  10  Biss.  233,  235,  236,  6  Fed.  679,  681,  682,  it  is  the  ex-' 
elusive  province  of  the  Jury  to  weigh  the  evidence,  and  the  party 
upon  whom  rests  the  burden  of  proof  cannot  demur  to  evidence  of 
adverse  party;  Johnson  v.  United  States,  5  Mason,  436,  437,  F.  O. 
7,419,  assuming  as  true  certain  facts  which  might  be  inferred  from 
the  evidence,  and  collecting  authorities;  Hinote  v.  Simpson,  17  Fla. 
451,  reversing  Judgment  upon  demurrer  to  evidence,  no  specific  facts 
being  admitted  upon  the  record,  and  no  Joinder  in  demurrer;  Dun- 
can V.  State,  29  Fla.  450,  10  So.  817,  it  rests  in  the  discretion  of  the 
court  as  to  whether  demurrer  to  the  evidence  shall  be  entertained; 
Fee  V.  Florida  Sugar  Mfg.  Co.,  36  Fla.  616,  18  So.  855,  reversing 
Judgment,  where  the  testimony  on  demurrer  to  evidence  was 
''•loose,  indeterminate,  and  conflicting; "  J.  A.  &  N.  Ry.  Co.  v.  Velie, 
140  111.  62,  29  N.  E.  707,  there  was  no  error  In  overruling  a  motion 
to  exclude  plaintilTs  evidence,  where  the  facts  were  disputed;  Fritz 
v.  Clark,  80  Ind.  595,  a  party  cannot  successfully  demur  to  the 
evidence,  when  the  burden  of  the  issue  is  upon  him,  authorities  re- 
viewed; Indianapolis,  etc.,  R.  K.  Co.  v.  McLin,  82  Ind.  445,  upon 
defendant's  demurring  to  the  evidence,  testimony  tending  to  show 
no  contributory  negligence  on  the  part  of  plaintiff,  accepted  as  con- 
clusive; Plant  V.  Edwards,  85  Ind.  589,  holding  a  demurrer  to  the 
evidence  by  plaintiff,  after  both  parties  had  put  in  their  evidence, 
irregular  and  incorrect;  Franks  v.  State,  1  G.  Greene,  542,  the  court 
properly  refused  to  instruct  the  Jury  that  the  evidence  was  insuffi- 
cient to  support  the  indictment;  State  v.  Soper,  16  Me.  296,  33  Am. 
Dec.  667,  sustaining  plaintiff's  refusal  to  Join  in  general  demurrer, 
there  being  a  matter  of  fact  in  controversy;  Copeland  v.  New  Eng- 
land Ins.  Co.,  22  Pick.  140,  143,  ordering  a  new  trial,  where  plain- 
tiffs Joined  in  demurrer,  there  still  being  a  dispute  as  to  the  fact  at 
Issue;  Golden  v.  Knowles,  120  Mass.  337,  holding  an  oral  demurrer, 
in  which  there  was  no  Joinder  by  plaintiff,  irregular  and  erroneous; 
Waul  V.  ^irkman,  27  Miss.  830,  the  court  properly  refused  to  compel 
plaintiff  to  Join  In  demurrer  to  evidence,  admitting  the  evidence, 
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but  not  the  facts  which  It  was  offered  to  prove;  M.  &  O.  R.  It.  Co. 
Y.  McArthur,  43  Miss.  186,  in  an  action  for  damages,  npon  demurrer 
being  joined  the  court  was  warranted  in  accepting  as  facts,  all  that 
the  testimony  tended  to  prove;  Ware  v.  ^IcQuillan,  54  Miss.  706,  a 
variance  between  the  bill  of  particulars  and  the  proof,  regarding- 
defendant's  name,  is  not  a  proper  ground  for  demurrer  to  the  evi- 
dence; Western  Assurance  Co.  v.  Mayer,  64  Miss.  797,  798,  2  So.  174»^ 
reversing  Judgment  upon  demurrer  to  the  evidence,  stating  the  evi- 
dence, but  not  the  facts  proved  or  admitted;  Pino  v.  Hatch,  1  N. 
Mex.  132,  reversing  Judgment  upon  demurrer  to  evidence,  It  appear- 
ing that  the  facts  in  question  were  disputed;  Booth  v.  Cotton,  13- 
Tex.  302,  plaintiff  need  not  Join  in  demurrer  where  facts  are  dis- 
puted; Miller  v.  Baltimore  &  O.  R.  R.  Co.,  17  Fed.  Cas.  304,  over- 
ruling demurrer  where  facts  were  in  dispute.  Cited,  but  without 
particular  application,  in  Suydam  v.  Williamson,  20  How.  436,  15 
L.  981,  in  discussion  of  modes  whereby  evidence  may,  in  certain 
cases,  be  put  on  record  and  questions  of  law  arising  thereon,  re- 
viewed upon  writ  of  error.    Cited  in  note,  10  Biss.  237,  1  Blackf.  109|, 

I  Hill.  471,  472. 

II  Wheat  325-332,  6  L.  486,  PILES  v.  BOULDIN. 

Adverse  possession,  under  grant  or  deed,  gives  complete  title  by 
Tennessee  statute  of  limitations,  p.  332. 

Not  cited. 

11  Wheat  332^60,  6  L.  488,  GOVBRNEUR'S  HEIRS  v.  ROBERT- 
SON. 

Aliens.— An  alien  cannot  take  land  by  descent,  p.  349. 

Cited  in  Crane  v.  Reeder,  21  Mich.  73,  4  Am.  Rep.  441,  holding  an 
act  authorizing  foreigners  to  take  and  hold  lands  does  not  confer 
upon  the  heirs  of  such  foreigners  the  right  to  take  by  inheritance, 
unless  vested  before  the  repeal  of  the  act 

Naturalization.— Where  an  alien  takes  by  grant  his  subsequent 
naturalization  relates  back  and  obviates  every  consequence  of  hia 
alien  disability,  pp.  350,  351.  ' 

This  principle  applied  in  Lone  Jack  Min.  Co.  v.  Megginson,  82 
Fed.  94,  48  U.  S.  App.  461,  holding  a  subsequent  declaration  of  an 
intention  to  become  a  citizen,  by  an  alien  locator  of  a  mining  claim, 
relates  back  to  date  of  location;  Harley  v.  State,  40  Ala.  690,  the 
right  of  the  State  to  escheat  the  lands  of  an  alien  is  defeated  when 
the  latter  Is  admitted  to  citizenship. 

Distinguished  in  Wulf  v.  Manuel,  9  Mont.  285,  23  Pac.  725,  hold- 
ing defendant's  naturalization  could  not  retroact  to  his  purchase,  or 
right  to  a  mining  claim.  • 

Alien.— An  alien  may  take  real  property,  by  grant  whether  from 
the  State  or  a  private  citizen,  and  may  hold  the  same  until  his  title 
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Is  divested  by  an  inquest  of  office  or  some  equivalent  proceeding; 
pp.  355,  856. 

This  holding  is  affirmed  and  applied  by  the  following  citing  cases: 
Taylor  v.  Benham,  6  How.  270,  12  L.  148,  land  talten  by  aliens,  by 
devise,  does  not  escheat  until  office  found;  Manuel  v.  Wulff,  152  U.  S. 
608,  511,  38  L.  533,  534,  14  S.  Gt.  652,  653,  holding  this  rule  applies 
to  a  grant  of  a  mining  claim  to  an  alien;  Farmers'  Loan  &  Trust  Co* 
▼.  McKlnney,  6  McLean,  5,  F.  G.  4,667,  a  foreign  corporation  may 
maintain  an  action  of  ejectment  for  the  possession  of  land  acquired 
by  mortgage;  Billings  v.  Aspen  Min.  &  Smelting  Co.,  52  Fed.  251,  10  ^ 
U.  S.  App.  322,  the  right  to  defeat  title  to  a  mining  claim  on  the 
ground  that  it  was  located  by  an  alien,  is  reserved  to  the  government 
alone;  Bogan  v.  Edinburgh,  etc.,  Mortgage  Go.,  63  Fed.  197,  27  U.  S. 
App.  346,  commission  of  land  office  could  not  forfeit  rights  of  a 
pre-emptor  and  his  mortgagee,  because  the  former  entered  the  land 
as  a  homestead  while  still  an  alien;  Jinklns  v.  Noel,  3  Stew.  80,  an 
alien  may  maintain  an  action  to  recover  possession  of  land  obtained 
by  grant;  Jones  v.  Minogue,  29  Ark.  644,  holding  it  immaterial 
whether  a  devisee  be  an  alien  or  not;  Justice  Mining  Go.  v.  Lee,  21 
Colo.  263,  52  Am.  St.  Rep.  219,  40  Pac.  445,  after  a  grant  of  title  ta 
mineral  land  is  made  to  an  alien,  it  cannot  be  attacked  by  a  third 
party;  Wadsworth  v.  Wadsworth,  12  N.  Y.  380,  a  statute  declaring: 
void  every  devise  of  real  property  to  persons  who  are  aliens  at  time 
of  testator's  death,  does  not  apply  to  alien  devisee  bom  after  death 
of  testator;  Hubbard  v.  Goodwin,  3  Leigh  (Va.),  512,  the  common- 
wealth cannot  take  the  profits  received  by  an  alien,  before  decree 
giving  title  to  the  State.  See  valuable  note,  14  Am.  Dec.  97;  also 
note,  49  Am.  Dec.  622.  Cited,  but  without  particular  application.  In 
Fritts  V.  Palmer,  132  U.  S.  293,  33  L.  321,  10  S.  Gt  96,  discussing 
right  of  foreign  corporation  to  hold  land  under  the  Constitution  of 
Colorado;  in  Kershaw  v.  Kelsey,  100  Mass.  574,  97  Am.  Dec.  137,  1 
Am.  Rep.  154,  permitting  recovery  upon  lease  of  land  within  Con- 
federate territory;  Crane  v.  Reeder,  21  Mich.  70,  4  Am.  Rep.  440, 
cited  as  to  statutes  of  Virginia  in  regard  to  the  land  titles  of  aliens; 
Davidson  College  v.  Chambers,  3  Jones  Eq.  261,  where  a  corporation 
was  bequeathed  a  greater  sum  than  authorized  to  hold. 

Distinguished  in  Jones  v.  Chiles,  4  J.  J.  Marsh.  613,  where  an 
entry  of  land  became  void  through  noncompliance  with  the  law,  one 
claiming  by  subsequent  entry  may  perfect  the  same.  Denied  in 
Tlbbits  V.  Ah  Tong,  4  Mont.  537,  2  Pac.  760,  holding  doctrine  of  the 
common  law  inapplicable  where  aliens  claimed  mineral  lands  under 
a  conveyance. 

Brcheat.— Where  the  title  of  an  alien  to  lands  escheats  to  the 
State,  it  is  not  an  extinguishment  to  the  benefit  of  an  Inferior 
claim,  but  passes  the  superior  title  to  the  government,  pp.  858-360U 

Tbls  principle  followed  in  Stith  v.  Hart,  6  T.  B.  Mon.  629,  holding 
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the  relinquishment  of  land  to  the  State  by  grantee  of  patentee  did 
not  pass  title  to  a  conflicting   subsequent  patentee. 

Public  land  grants.—  The  State  never  intends  to  grant  the  lands 
of  another,  and  where  the  grantee  Is  Ignorant  of  the  previous  pat- 
ent, the  maxim,  caveat  emptor,  is  applicable  to  this  species  of 
contract,  p.  359. 

Cited  and  principle  applied  in  Webster  v.  Clear,  49  Ohio  St.  400, 
81  N.  E.  746,  holding  one  who,  In  good  faith,  purchased  land  from 
the  State  takes  no  title  against  a  former  purchaser. 

11  Wheat  361-574,  6  L.  495,  SHELBY  v.  GUY. 

Statutes.— A  fixed  construction  of  the  statutes  of  the  several 
States,  by  their  own  courts,  must  furnish,  as  far  as  they  comport 
with  the  Constitution  of  the  United  States,  the  rule  of  decision  to 
the  Supreme  Court,  p.  367. 

The  citations  collect  the  following  cases  afllrming  and  applying 
this  rule:  Green  v.  Neal,  6  Pet  298,  8  L.  405,  construing  statute  of 
limitations  according  to  the  settled  law  of  the  State;  Beals  v.  Hale, 
4  How.  54,  11  L.  873,  approving  this  doctrine,  in  construction  of 
statute  relating  to  the  recording  of  deeds;  Leflingwell  v.  Warren, 
2  Black,  603,  17  L.  262,  in  construing  statute  of  limitations,  authori- 
ties collected;  Webster  v.  Cooper,  14  How.  504,  14  L.  517,  holding 
a  statute  Inoperative,  it  having  been  so  held  by  the  State  Supreme 
Court;  Christy  v.  Pridgeon,  4  Wall.  203,  18  L.  324,  adopting  the 
interpretation  of  the  Mexican  colonization  law,  placed  upon  it  by 
the  Texas  courts;  Hamilton  Co.  v.  Massachusetts,  6  Wall.  641,  18 
L.  907,  adopting  the  definition  of  the  term  "commodities'*  as  uni- 
formly given  by  the  Massachusetts  courts;  Davie  v.  Briggs,  97  U.  S. 
637,  24  L.  1089,  adopting  the  construction  of  the  Supreme  Court 
of  North  Carolina,  that  the  term  "  beyond  the  seas  "  In  the  statute 
of  limitations,  means  "  without  the  United  States; "  Louisiana  v. 
Pilsbury,  105  U.  S.  294,  26  L.  1096,  construing  section  of  the  Con- 
stitution of  Louisiana,  requiring  uniformity  in  taxation,  in  con- 
formance with  the  decisions  of  the  State  Supreme  Court;  Bauseman 
V.  Blunt,  147  U.  S.  652,  657,  37  L.  318,  320,  13  S.  Ct  469,  470,  con- 
struing  Kansas  statute  of  limitations  in  accordance  with  decision 
of  State  court,  rendered  after  a  contrary  construction  by  the  Cir- 
cuit Court,  authorities  reviewed;  Balkam  v.  Woodstock  Iron  Co., 
154  U.  S.  188,  38  L.  957,  14  S.  Ct  1014,  refusing  to  consider  con- 
tention  that  Alabama  Supreme  Court  had  misconstrued  its  own 
statute  of  limitations,  collecting  authorities;  Falbrook  Irrigation 
Dist  v.  Bradley,  164  U.  S.  155,  41  L.  387,  17  S.  Ct  61,  refusing  to 
hold  an  act  of  legislature  to  be  in  violation  of  the  State  Constitu- 
tion, in  the  face  of  clear  and  repeated  decisions  of  the  State  Supreme 
CJourt  to  the  contrary;  Thompson  v.  Phillips,  1  Bald.  284,  F.  0. 
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13,974,  adopting  the  Pennsylvania  i!onstr  jcHon  of  a  statute  limiting 
the  lien  of  Judgments,  though  vested  rights  were  thereby  affected; 
In  re  CJornwall,  9  Blatchf.  127,  F.  C.  3,250,  6  N.  Bank.  Reg.  318, 
<^onstruing  Connecticut  statute  of  limitations  affecting  bankruptcy 
proceedings;  United  States  v.  Drennen,  Hemp.  326,  F.  0.  14,992,  the 
laws  of  the  several  States  are  rules  of  decision  in  United  States 
•courts,  and  there  is  nothing  in  the  laws  of  Arkansas  forbidding  the 
•execution  of  a  judgment  against  an  administrator  in  his  repre- 
sentative capacity;  Boyle  v.  Arledge,  Hemp.  623,  F.  0.  1,758,  con- 
fitruing  the  statute  of  limitations  of  Arkansas;  Perry  Mfg.  Co.  Y. 
Brown,  2  Wood.  &  M.  455,  F.  C.  11,015,  construing  Insolvent  law  in 
accordance  with  the  Massachusetts  decisions;  In  re  Noesen,  6  Biss. 
447,  F.  O.  10,288,  12  N.  B.  R  426,  interpreting  Wisconsin  statute 
of  limitations  in  its  application  to  proceedings  in  bankruptcy;  Lavin 
V.  Emigrant  Bank,  18  Blatchf.  11,  1  Fed.  650,  following  the  latest 
adjudication  as  to  the  proper  construction  of  a  statute  authorizing 
a  surrogate  to  issue  letters  of  administration;  HlUer  v.  Shattuok,  1 
Flipp,  274,  F.  C.  6,504,  holding  statute  of  Michigan  governing  new 
trials  in  ejectment  suits  constitutes  the  rule  of  decision  for  the 
<:;ircuit  Court  in  a  case  arising  thereunder;  In  re  Eldridge,*  2  Hughes, 
257,  F.  C.  4,331,  in  conformity  with  Virginia  decisions,  the  filing  of 
petition  by  a  bankrupt,  including  claim  of  creditor  not  already 
barred  by  statute,  is  equivalent  to  a  new  promise;  In  re  Wyllie,  2 
Hughes,  461,  F.  C.  18,112,  court  of  bankruptcy  cannot  contravene 
adjudications  made  by  State  courts  interpreting  exemptions  under 
local  statutes;  State  v.  Grand  Trunk  Ry.  Co.,  3  Fed.  889,  adopting 
adjudications  of  New  Hampshire  courts,  holding  proceedings  under 
a  certain  statute  penal  in  their  nature;  Fidolity  Ins.  Co.  v.  Shenan- 
•doah  Iron  Co.,  42  Fed.  376,  following  construction  of  Virginia  courts 
■declaring  certain  statutes  unconstitutional;  Bloodgood  y.  Grasey,  31 
Ala.  589,  admitting  declsioas  of  a  sister  State  as  conclusive  of  the 
proper  construction  of  a  statute  of  that  State;  Yonley  v.  Lavender, 
127  Ark.  264,  one  obtaiiiing  a  judgment  in  the  Federal  courts  against 
an  administrator  in  his  fiduciary  capacity,  must  file  his  claim  in 
Probate  Court  in  accordance  with  the  State  law  limiting  his  rights; 
Hammond  v.  Coleman,  4  Mo.  App.  318,  a  government  grant  having 
been  made  to  a  person,  *'  or  his  legal  representatives,**  the  question 
as  to  who  these  **  representatives  "  are.  must  be  determined  by  the 
law  of  the  State;  Lane  v.  Watson,  51  N.  J.  L.  188,  17  Atl.  117,  the 
•construction  given  to  the  statutes  of  New  York  by  the  Supreme 
Court  of  that  State  is  conclusive  when  raised  in  other  courts;  Jes- 
sup  V.  Carnegie,  80  N.  Y.  446,  36  Am.  Rep.  646,  where  the  construc- 
tion of  an  Iowa  statute  was  before  the  court;  Nimick  v.  Iron  Works, 
25  W.  Va.  192,  adopting  construction  of  Ohio   courts  of  statute 
affecting  a  corporation  organized  thereunder;  Prentice  v.  Zane,  19 
Fed.  Cas.  1270,  construing  Pennsylvania  statute  in  accordance  with 
4ecision8  of  State  court;  Udell  v.  The  Ohio,  24  Fed.  Cas.  408,  to  the 
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flame  effect  in  case  arising  out  of  statute  governing  liens  for  mate- 
rials furnished. 

Cited,  in  dissenting  opinion,  Gelpclce  v.  City  of  Dubuque,  1  Wall. 
210,  211,  17  Li.  527,  where  a  State  court  changes  its  construction  of 
a  statute,  the  Supreme  Court  should  follow  the  later  oonstnietion; 
in  dissenting  opinion,  B.  &  O.  R.  R.  Co.  v.  Baugh,  149  U.  S.  4(f4,  37 
L.  787,  13  S.  Ct.  928,  arguing  that  the  decisions  of  the  courts  of 
Ohio  should  govern  in  definition  of  "  fellow-servants."  Cited  in  Faulk- 
ner V.  Hart,  82  N,  Y.  421,  37  Am.  Rep.  580,  but  without  particular 
application;  Commonwealth  v.  Pittsburgh  R.  R.  Co.,  58  Pa.  St.  44, 
a  local  corporation  also  incorporated  under  the  laws  of  another 
State  may  attack  the  local  statutes  in  the  Federal  courts;  Crosby 
v.  Huston,  1  Tex.  237,  to  the  effect  that  a  local  statute  cannot  affect 
property  in  a  foreign  Jurisdiction. 

.  Distinguished  in  Burgess  v.  Seligman,  107  XT.  S.  34,  27  L.  365,  2 
S.  Ct.  22,  holding  where  the  United  States  Circuit  Court  had  con- 
strued a  statute  not  before  construed  by  the  State  courts,  the  Su- 
preme Court  is  not  bound  to  follow  a  subsequent,  contrary  con- 
struction by  the  State  court,  authorities  collected;  Austen  v.  Miller,. 
5  McLean,  156,  F.  C.  661,  where  the  question  was  not  as  to  the- 
construction  of  a  State  statute,  but  as  to  the  principle  of  mercantile 
law  governing  the  case;  McClure  v.  Owen,  26  Iowa,  253,  a  decision 
of  the  United  States  Supreme  Court  is  not  authority  in  a  State 
court  when  it  contravenes  the  construction  given  by  the  State  court 
to  the  State  Constitution;  Farrior  v.  New  England  Mortgage  Co., 
92  Ala.  179,  9  So.  532, 12  L.  R.  A.  857  and  n.,  later  cases  adopting  new 
rule  will  not  be  given  a  retroactive  effect,  where  existing  contracts 
would  thereby  be  affected;  Hall  v.  Russel,  3  Sawy.  515,  F.  C.  5,943» 
this  rule  does  not  Include  special  limitations  concerning  suits  in 
equity. 

The  term  '^  beyond  seas  "  is  usually  construed  by  the  State  coart» 
as  equivalent  to  without  the  limits  of  the  State  where  the  statute 
is  enacted,  p.  368. 

Cited,  and  this  holding  affirmed  and  applied,  in  Smith  v.  Xhe  Heirs 
of  Bond,  8  Ala.  390,  holding  exception  in  statute  that  suit  may  be 
brought  against  a  debtor  "  after  his  return  into  the  State,"  means 
after  his  return  within  the  Jurisdiction  of  the  State;  State  Bank  v. 
Seawell,  18  Ala.  618,  the  provision  in  the  statute  of  limitations,, 
entitling  creditor  to  sue  after  "return"  of  absent  debtor,  applies 
to  debtor  who  has  come  within  the  State  for  the  first  time;  Field 
V.  Dickinson,  3  Ark.  415,  36  Am.  Dec.  460,  construing  term  '*  beyond* 
the  seas"  as  beyond  the  jurisdiction  of  the  State;  Stephenson  v. 
Doe,  8  Blackf.  515,  46  Am.  Dec.  495,  to  the  same  effect;  Estis  v, 
Rawlins,  5  How.  (Miss.)  266,  the  provision  that  time  of  defendant's 
absence  from  the  State  shall  not  be  taken  as  part  of  the  time  limited 
by  the  act  applies  to  those  who  have  not  been  in  the  State;  Galusha 
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•V.  Coblelgh,  13  N.  H.  86,  foUowing  the  construction  above;  Smith  v. 
Madison,  7  Ohio  (2  pt),  236,  to  the  same  effect;  Snoddy  v.  Cage,  5 
Tex.  117,  adopting  this  construction,  and  the  exception  to  persons 
^'absent"  extends  to  foreigners  who  reside  always  abroad. 

A  different  construction  was  adopted  in  Darling  v.  Meachum,  2  Q. 
•Greene,  604,  defining  the  term  "  beyond  sea,"  as  used  in  the  statutes 
of  Michigan,  to  mean  outside  of  the  United  States;  Whitney  t. 
•Goddard,  20  Pick.  808,  32  Am.  Dec.  217,  a  resident  of  another  State 
is  not  a  person  **  beyond  sea,  without  any  of  the  United  States;  ** 
Harris  v.  Harris,  71  N.  C.  176,  residing  beyond  the  limits  of  the 
State  is  not  being  **  beyond  seas."  Cited  also  in  State  v.  Johnson, 
12  Minn.  479,  93  Am.  Dec.  244,  collecting  authorities,  defining  the 
phrase  "  beyond  sea."  Cited,  arguendo,  in  United  States  v.  Dustin, 
25  Fed.  Cas.  949,  holding  act  of  congress,  punishing  conspiracies,  is 
4i  revenue  law,  and  limitation  of  five  years  applies.  See  note  to  13 
Am.  Dec.  733. 

Title  by  prescription.—  Five  years'  bona  fide  possession  of  a  slave 
•constitutes  a  title,  by  the  laws  of  Virginia,  upon  which  the  possessor 
may  recover  in  detinue,  p.  371. 

Followed  in  Sadler  v.  Sadler,  16  Ark.  643,  where  possession  of 
«lave  was  for  a  longer  period  than  required  by  statute;  Spencer  v. 
McDonald,  22  Ark.  475,  where  there  was  possession  for  the  statutory 
period;  Morris  v.  Lyon,  84  Va.  334,  4  S.  E.  735,  detinue  will  not  lie 
against  one  holding  by  adverse  possession  for  the  time  prescribed 
Vj  statute;  Moore  v.  State,  43  N.  J.  L.  205,  39  Am.  Rep.  560,  a 
person  cannot  be  prosecuted  for  a  crime  barred  by  statute  of  lim- 
itations, when  bar  was  removed  after  time  had  run  against  it;  Hall 
V.  Webb,  21  W.  Ya.  325,  a  subsequent  repeal  of  a  limitation  law  can- 
not give  a  retrospective  effect  so  as  to  disturb  the  title;  Thomburg 
V.  Bowen,  37  W.  Va.  543,  16  S.  B.  827,  the  statutory  bar  to  detinue 
attaches  in  five  years,  and  the  title  thereby  becomes  vested  in  the 
possessor;  Sprecher  v.  Wakeley,  11  Wis.  440,  while  a  person  held 
under  a  tax  deed,  the  time  fixed  by  statute  expired,  his  title  thereby 
became  vested;  Kegler  v.  Miles,  1  Mart  &  Y.  430,  17  Am.  Dec.  822, 
Adverse  possession  of  slave  for  statutory  period  vests  an  absolute 
Tight  of  property  in  the  possessor;  Calvert  v.  Lowell,  10  Ark.  151, 
under  act  of  1839,  an  action  on  a  sealed  instrument  is  barred,  after 
the  expiration  of  five  years;  Mitchell  v.  Wilson,  3  Cr.  C.  C.  249, 
F.  C.  9,672,  the  principle  of  the  rule,  that  twenty  years*  possession  of 
lands  gives  a  substantive  title,  applies  equally  to  the  case  of  per- 
aonal  chattels;  Sims  v.  Canfield,  2  Ala.  561,  563,  where  mortgagee 
of  slaves  acquired  title  by  possession,  an  equitable  action  was 
barred. 

Denied  in  part,  in  Huffman  v.  Alderson,  9  W.  Va.  624,  holding  title 
Is  not  vested  by  bar  of  the  statute,  and  an  act  of  legislature  extend- 
ing the  time  is  constitutionaL 
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Conflict  of  laws.—  Title  to  personal  property,  acquired  nnder  the 
limitation  act  of  a  State,  must  be  recognized  in  other  Jurisdictions^ 
pp.  371,  372. 

This  rule  applied  in  Goodman  v.  Munlcs,  8  Port.  95,  where  action 
on  a  promissory  note  was  barred  by  statute  of  the  State  in  which 
it  was  made,  and  defendant  resided,  no  action  could  be  maintained 
in  another  Jurisdiction;  Thompson  v.  Read,  41  Iowa,  50,  an  action 
upon  a  promissory  note  barred  by  statute  of  State  in  which  maker 
resided,  cannot  afterwards  be  maintained  in  another  State;  Hamil- 
ton V.  Cooper,  Wallc.  (Miss.)  544,  12  Am.  Dec.  590,  where  defendant 
acquired  title  to  slaves  under  the  statute  of  another  State;  Davis  v. 
Minor,  1  How.  (Miss.)  189,  28  Am,  Dec.  328,  to  the  same  effect;  Fear* 
V.  Sykes,  35  Miss.  635,  where  the  same  question  arose;  Bom  v.  Shaw, 
29  Pa.  St.  292,  72  Am.  Dec.  634,  where  a  sale  of  personal  property 
was  made  in  another  State,  the  question  of  fraud,  because  of 
grantor's  possession,  must  be  determined  by  laws  of  the  place  of 
sale;  Brown  v.  Parker,  28  Wis.  32,  where  an  action  upon  a  note  i» 
barred  by  statute  of  the  State  in  which  it  was  made  and  in  which 
parties  thereto  reside,  a  Judgment  obtained  in  another  State  is  of  no 
avail.  Cited  in  Thurmond  v.  Trammell,  28  Tex.  380,  91  Am.  Dec. 
325,  but  without  particular  application  in  discussion  as  to  whether 
a  verbal  acknowledgment  would,  of  itself,  remove  the  bar  of  the- 
statute.    Cited  in  note,  13  Am.  Dec.  326. 

Distinguished  in  Finnell  v.  South.  Kan.  Ry.  Co.,  33  Fed.  428,  hold- 
ing cause  of  action  for  personal  injury  not  extinguished  by  statute 
of  the  State  where  it  accrued,  plaintiff  being  a  resident  of  another 
State,  where  the  common-law  rule  prevailed;  Powell  v.  Wragg,  13. 
Ala.  164,  where  the  fact  of  possession  of  certain  slaves  was  not 
sufficiently  shown;  Bohannan  v.  Chapman,  13  Ala.  645,  where  the 
title  to  a  slave  was  not  perfected  by  possession,  defendant's  vendor 
having  been  out  of  the  State;  Jones  v.  Jones,  18  Ala.  253,  overrulhig- 
Goodman  v.  Munks,  supra,  holding  statute  does  not  extinguish  » 
contract,  and  an  action  may  be  maintained  thereon  in  another  State; 
Moseby  v.  Williams,  5  How.  (Miss.)  524,  where  the  facts  did  not 
establish  adverse  possession;  McMerty  v.  Morrison,  62  Mo.  143,  con- 
struing the  statute  of  Louisiana,  which  was  pleaded  in  bar,  as  not 
an  absolute  extinguishment  of  debt,  and  consequently  no  defense  in 
another  Jurisdiction;  Haws  v.  Cragie,  4  Jones  (N.  C),  398,  in  an 
action  upon  a  bond,  the  presumption  of  payment,  raised  by  the  law 
of  the  place  of  execution,  is  not  applicable.  Qualified  in  Wynn  v. 
Lee,  5  6a.  233,  holding  that  the  statute  pleaded  must  bar  the  title 
as  well  as  the  remedy,  and  the  residence  of  the  parties  must  be 
such  that  the  statute  may  actually  and  fully  operate.  Denied  in 
Alexander  v.  Burnett,  5  Rich.  L.  204,  where  plaintiff  converted  a 
negro  and  gained  title  by  prescription,  he  cannot  maintain  trover 
against  the  original  owner,  residing  in  another  State,  who  subse- 
quently regains  possession. 
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Statute  of  limitationB.—  The  local  law  of  the  obligation  goTems» 
when  the  statute  is  pleaded  as  a  bar,  p.  367. 

This  principle  applied  in  Pritchard  v.  Norton,  106  U.  S.  131,  27  L. 
106,  1  S.  Gt  107,  holding  a  bond  of  indemnity,  executed  in  one  State, 
on  behalf  of  an  appellant  in  the  court  of  another  State,  an  obliga- 
tion to  be  performed  in  the  latter  State  and  its  construction  is 
governed  thereby;  Nicolls  t.  Rodgers,  2  Paine,  440,  F.  O.  10,260,  an 
action  brought  in  New  York  upon  an  attested  promissory  note,  made 
in  Massachusetts,  was  barred  by  statute  of  the  former,  although  it 
would  not  have  been  by  that  of  the  latter  State;  Bacon  t.  Dahl- 
green,  7  La.  Ann.  605,  the  statute  of  the  State  in  which  suit  upon 
promissory  note  is  brought  determines  the  time  in  which  an  action 
thereon  is  barred;  Townsend  v.  Jemlson,  9  How.  414,  418,  13  L. 
199,  the  statute  of  limitations  of  the  country  in  which  the  suit  is 
brought  may  be  pleaded  to  bar  a  recovery  upon  a  contract  made 
out  of  its  political  jurisdiction,  that  of  the  lex  loci  contractus 
cannot  be. 

Distinguished  in  Boyd  v.  Clark,  8  Fed.  850,  where  a  statute  gave 
right  of  action,  unknown  to  the  common  law,  limiting  time  within 
which  action  shall  be  brought,  such  limitation  held  operative  in  suit 
brought  in  another  State. 

11  Wheat  375-380,  6  L.  498,  WALKER  v.  GRIFFIN. 

Wills.—  The  general  intention  of  the  testator,  as  indicated  by  the 
will,  must  control,  when  there  is  a  question  as  to  whether  devisees 
take  per  stirpes  or  per  capita,  pp.  377-379. 

Cited  and  principle  applied  in  Preston  v.  Brant,  96  Mo.  558,  10 
S.  W.  80,  holding,  where  testator  devised  land  to  his  wife,  for  life, 
and  after  her  death  to  the  heirs  of  his  daughter  and  the  heirs  of 
his  son,  such  heirs  take  per  stirpes;  Farmer  v.  Kimball,  46  N.  H. 
439,  88  Am.  Dec.  220,  under  a  devise  "  unto  my  cousins  and  to  the* 
children  of  my  mother's  cousins,  to  be  equally  divided  between 
them,''  the  heirs  took  per  capita;  Fisher  v.  Sklllman,  18  N.  J.  Bq. 
234,  under  a  bequest  of  property  "  to  be  equally  divided,  share  and 
share  alike,  between  my  children  and  their  legal  heirs,"  the  legatees 
take  per  stirpes;  Young's  Appeal,  83  Pa.  St  63,  in  a  devise  to  wife 
for  life,  and  upon  her  death  to  be  ''equally  divided  between  her 
relations  and  mine,"  the  intention  was  that  the  property  should  be  ^ 
divided  per  stirpes;  Osburn's  Appeal,  104  Pa.  St.  644,  where  the 
language  of  the  will  sufficiently  indicated  the  intention  that  the 
estate  should  be  divided  per  stirpes;  Paul  v.  Ball,  31  Tex.  21,  a  be- 
quest of  money  "  in  equal  amounts  "  to  certain-named  persons,  "  and 
the  family  of  A.  P.,  deceased,"  was  correctly  divided  per  stirpes; 
Ross's  Bxr.  v.  Kiger,  42  W.  Va.  411,  20  S.  B.  196,  a  direction  that 
property  be  equally  divided  between  the  heirs  of  testatrix  and  her 
husband's  heirs,  said  property  should  be  divided  Into  two  equal 
parts,  the  heirs  taking  per  stirpes. 
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'Wills.— Where  a  testator  devised  part  of  his  estate  to  certain 
families,  and  directed  that  the  balance  "  be  given  to  the  families 
of  O.  and  J.'s  children,  in  equal  proportion,"  the  children  toolc  per 
stirpes  and  not  per  capita,  pp.  377-^79. 

This  construction  followed  in  Preston  v.  Brant,  96  Mo.  558, 10  S.  W. 
80,  where  testator  devised  land  to  his  wife  for  life,  and  after  her 
death  to  the  heirs  of  his  daughter  and  the  heirs  of  liis  son,  holding 
0uch  heirs  talce  per  stirpes. 

11  Wheat  380-892,  6  L.  500,  PATTERSON  v.  WINN. 

Public  lands.—  In  general,  the  validity  of  a  patent  for  lands  can 
only  be  impeached,  in  a  court  of  equity,  for  causes  anterior  to  it* 
being  issued,  p.  382. 

Cited  and  principle  applied  in  Meader  v.  Norton,  11  WalL  458,  20  L. 
188,  holding  suit  in  equity  would  lie  upon  proof  that  a  patent  was 
obtained  by  means  of  fabricated  papers;  Smelting  Ck>.  y.  Kemp,  104 
U.  S.  644,  26  L.  878,  holding  it  error  to  admit  in  evidence,  in  a  suit 
at  law,  the  record  and  proceedings  of  the  land  office  to  impeach  the 
Talldity  of  a  patent;  Noble  v.  Union  River  Logging  R.  R.  Ck>.,  147  U. 
8.  175,  37  L.  127,  13  S.  Gt  274,  a  decision  by  the  secretary  of  the 
Interior  that  a  certain  railroad  company  is  entitled  to  a  right  of  way 
over  public  land,  cannot  be  revoked  by  his  successor;  St  Louis 
Smelting  Ck>.  y.  Green,  4  McGrary,  235,  13  Fed.  210,  a  patent  for 
land  granted  by  the  United  States  cannot  be  collaterally  attaclced; 
fiharp  V.  Stephens,  6  Sawy.  60,  F.  G.  12,710,  in  an  action  at  law,  a 
patent  to  a  settler  and  wife,  "  India,"  cannot  be  avoided  by  showing 
that  his  true  wife  was  another  person;  Masters  y.  Eastis,  8  Port 
872,  373,  374,  a  patent  for  land  entered  by  patentee  cannot  be  col- 
laterally impeached  in  action  of  trespass,  by  showing  an  assignment 
of  it,  to  another,  previous  to  the  issuance  of  the  patent;  Bates  v. 
Herron,  35  Ala.  124,  approves  the  general  rule  and  cites  authorities; 
Heeler  y.  Gist,  27  Arlc.  201,  refusing  to  permit  an  equitable  right  to 
land  to  be  set  up  in  a  suit  at  law;  Arnold  v.  Grimes,  2  G.  Greene, 
83,  84,  85,  holding  a  patent  not  impeachable,  collaterally,  for  fraud 
in  an  action  at  law;  State  v.  Bachelder,  5  Minn.  238,  80  Am.  Dec 
414,  refusing  to  set  aside  a  patent  obtained  by  false  testimony; 
Houston's  Lessee  v.  Pillow,  1  Yerg.  488,  the  re-marking  of  land  in 
conformance  with  the  calls  of  the  grant,  is  conclusive  upon  the  State, 
and  subsequent  claimants;  Doll  v.  Meador,  16  Gal.  324,  330,  a 
patent  from  the  State,  of  lands  appropriated  to  State  by  congress, 
cannot  be  questioned;  Durfree  v.  Plalsted,  38  Gal.  83,  a  patent  valid 
on  its  face  is  conclusive.  Gited  in  exhaustive  note,  12  Am.  Dec. 
565. 

Public  lands.— Where  a  grant  of  land  by  patent  is  absolutely  void, 
as  being  issued  without  authority,  or  against  the  positive  pro- 
blbltions  of  statute,  or  where  the  State  had  no  title,  its  validity 
may  be  contested,  collaterally,  at  law,  p.  384. 
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The  following  citing  cases  affirm  and  apply  this  principle:    Rice 
-V.  Railroad  Co.,  1  Black,  375,  17  L.  162,  holding  a  terrltorjr  could 
<iiot  pass  title  to  lands  by  an  act  of  Incorporation,  passed  before  the 
grant  by  congress  to  the  territory;  Lake  Superior  Ship  Canal,  etc., 
<k>.  Y.  Cunningham,  44  Fed.  832,  where  lands  granted  in  aid  of  rail- 
roads were  Illegally  surrendered  by  the  governor;  Lakin  v.  Dolly, 
.53  Fed.  338,  a  land  patent  may  be  shown  to  be  void  by  any  extrinsic 
'evidence,  capable  of  showing  a  want  of  authority  for  the  issue  of 
the  patent;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  587,  holding  void 
:a  Nevada  grant  of  lands  reserved  by  the  United  States,  and  con- 
-sequently  open  to  attack  by  patentee  of  United  States;  Kennedy  y. 
J^ones,  11  Ala.  86,  a  Spanish  grant  made  without  the  authority  of 
.Spain,  acting  through  her  officers,  Is  void;  Knabe  v.  Burden,  88  Ala. 
439,  7  So.  93,  a  subsequent  title  may  be  assailed,  collaterally,  at  law, 
4Uid  declared  void,  without  resort  to  a  court  of  equity;  Terry  v. 
Megerle,  24  Cal.  629,  85  Am.  Dec.  92,  where  the  State  selected  land 
•under  grant  by  the  United  States  for  Internal  Improvements,  a  bona 
fide  pre-emptor  of  land  selected  can  attack  a  patent  by  the  State 
in  an  action  of  ejectment;  Parker  v.  Duff,  47  Cal.  562,  scrip  Issued 
for  lands  selected  by  Indians  In  accordance  with  treaty,  is  issued 
without  authority,  If  for  lands  outside  of  the  territory  ceded  by 
«aid  Indians;  Schwenke  v.  Union  D.  &  R.  R.  Co.,  7  Colo.  514,  4  Pac. 
^06,  permitting  collateral  attack  on  patent  showing  on  its  face  that 
it  was  issued  under  acts  repealed  prior  to  application  therefor; 
•Commissioners  of  Brunswick  v.  Dart,  Charlt  (Ga.)  500,  where  the 
State  granted  land  contrary  to  a  provision  of  a  statute,  complainants 
Are  not  entitled  to  redress  In  equity,  having  an  adequate  remedy  at 
law;  HlUiard  v.  Connelly,  7  Ga.  180,  an  act  authorizing  State  officers 
to  correct  errors  in  land  grants  is  unconstitutional,  void  grants 
ibelng  Impeachable  in  courts  of  law;  Winter  v.  Jones,  10  Ga.  206,  54 
Am.  Dec.  391,  a  land  grant  issued  by  virtue  of  an  unconstitutional 
act  is  void  and  may  be  impeached;  Ballance  v.  McFadden,  12  111. 
'324,  a  grant  not  authorized  by  act  of  congress  under  which  it  was 
issued  is  void;  Mantle  v.  Noyes,  5  Mont.  291,  294,  5  Pac.  862,  864,  a 
patent  for  lands  previously  sold  is  void  and  subject  to  collateral 
attack;  Silver  Bow  M.  &  M.  Co.  v.  Clark,  5  Mont  422,  425.  5  Pac. 
.580,  582,  a  valid  location  of  a  mining  claim  is  not  affected  by  a 
subsequent  entry  of  a  town  site;  Rose  v.  Richmond  M.  Co.,  17  Nev. 
^  27  Pac.  1115,  a  court  of  law  can  relieve  against  a  subsequent 
locator  of  a  mining  claim,  already  located;  Clements  v.  Anderson, 
46  Miss.  601,  where  title  passed  out  of  government  before  a  patent 
was  issued,  the  patent  is  void  and  subject  to  attack  in  court  of  law; 
Blakesly  v.  Caywood,  4  Or.  288,  the  United  States  having  no  title  to 
iand  coul<^not  lawfully  grant  it  to  another,  and  holder  of  vested  title 
was  entitled  to  relief;  Stewart  v.  Altstock,  22  Or.  188,  29  Pac.  555,  a 
patent  issued  for  lands  accepted  out  of  the  grant  under  which  the 
patent  issued   is  void  and   subject   to   attack;   Blankenpickler  v. 
Anderson,  16  Gratt  62,  if  the  grantee  In  a  patent  for  land  was  dead 
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at  the  time  the  grant  issued,  the  patent  U  Yoid;  Randolph  y.  Long- 
dale  Iron  Co.,  84  Va.  466,  5  S.  B.  34,  a  title  founded  upon  right* 
acquired  by  a  new  survey,  subsequent  to  plaintiff's  patent,  are 
subject  to  collateral  attack;  Jarrett  v.  Stevens,  36  W.  Va.  448,  15  S, 
E.  178,  a  grant  without  the  seal  of  the  commonwealth  is  void  and 
subject  to  collateral  attack.  Approved  in  dictum,  Dixon  v.  Doe,  23 
Miss.  85;  Patterson  v.  Tatum,  3  Sawy.  174,  F.  0.  10,830,  where  the 
State  of  California  gave  a  patent  to  lands  already  pre-empted; 
People  V.  Stratton,  25  Cal.  250,  251,  a  person  having  an  interest  in 
high  lands  to  which,  as  swamp  lands,  the  State  issued  patent  to 
another,  he  may  maintain  an  action  to  annul  patent;  Durfree  v. 
Plaisted,  38  Cal.  83,  a  patent  is  conclusive  evidence  of  the  regularity 
and  validity  of  the  acts  of  officers  issuing  it,  subject  to  the  above 
rule. 

Distinguished  in  Knight  v.  United  States  Land  Assn.,  142  U.  S. 
176,  35  L.  979,  12  S.  Ct  262,  where  the  land  department  determined 
that  a  certain  survey  was  correct,  it  could  not  be  assailed  in  the 
courts  on  collateral  proceeding;  Gamer  v.  WiUett,  18  111.  458, 
distinguished  as  to  facts,  there  being  presumptive  evidence  that 
there  was  authority  for  the  issuance  of  the  patent;  Kissell  v.  St 
•  Louis  Public  Schools,  16  Mo.  582,  a  survey  including  too  much  land 
did  not  invalidate  patent  to  land  rightfully  included;  Strong  v. 
Lehmer,  10  Ohio  St.  97,  one  claiming  land  adversely  to  grant  by  the 
State  must  show  that  neither  the  State  nor  its  grantees  had  any 
right  to  the  land  which  persons  dealing  with  the  United  States  were 
bound  to  respect;  Lee  v.  Summers,  2  Or.  268,  the  right  to  set  aside  a 
patent  cannot  be  exercised  by  a  stranger  to  the  title;  Todd  v.  Fisher,. 
26  Tex.  241,  where  a  grant  emanated  from  competent  authority,  it 
cannot  be  attacked  for  preliminary  irregularity,  except  by  someone 
having  an  equitable  interest;  Bryan  v.  Shirley,  53  Tex.  451,  452,  458^ 
to  the  same  effect 

Statutes.-- Where  several  statutes  composing  the  land  law  of  a 
State  are  in  pari  materia,  they  are  to  be  construed  as  one  statute 
in  explaining  their  meaning  and  Import,  p.  386. 

This  rule  followed  in  Atkins  v.  Disintegrating  Co.,  18  Wall.  301,. 
21  L.  844,  defining  the  phrase  "  civil  suit,"  as  used  in  the  Judiciary 
act  of  1789,  in  accordance  with  the  entire  context  of  the  section; 
Ryan  v.  Carter,  93  U.  S.  84,  23  L.  809,  construing  laws  relating  to- 
land  claims  in  the  territories  of  Orleans  and  Louisiana  as  one 
statute;  United  States  v.  Black,  12  Bank.  Reg.  341,  24  Fed.  Cas.  1157, 
where  the  question  was  as  to  who  were  competent  witnesses  under 
bankruptcy  act  and  amendments  thereto;  Territory  v.  Hand,  1  Dak. 
Ter.  426,  46  N.  W.  686,  where  a  special  act  for  the  formation  of 
new  counties  was  construed  as  part  of  the  general  law.^ 

Public  lands.— The  Georgia  act  of  1783,  limiting  the  quantity  of 
land  to  be  granted  to  any  one  person,  is  confined  to  head-rights,  and 
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does  not  prohibit  hira  from  purchasing  other  warrants,  and  includ- 
ing all  in  one  grant  when  it  is  Issued,  pp.  387-389. 

This  construction  followed  in  Doe  v.  Roe,  31  Ga.  699,  where  the 
holder  of  several  warrants  had  a  consolidated  survey  and  grant  iD» 
his  own  name  of  land  covered  by  the  warrants. 

Jliscellaneous.— Cited  in  Groslouis  v.  Northcut,  3  Or.  390,  holding 
an  act  of  congress,  couched  in  words  of  present  grant,  passes  the 
legal  title  before  issuance  of  patent;  Rhode  Island  v.  Massachusetts^ 
12  Pet.  746,  9  L.  1209,  the  Supreme  Court  has  Jurisdiction  to  settle 
disputed  boundary  between  States;  arguendo  in  Winn  v.  Patterson, 
9  Pet.  672,  9  L.  269,  where  the  same  case  was  again  before  the 
Supreme  Court 

11  Wheat  392-413,  6  L.  602,  UNITED  STATES  v.  AMBDY. 

Evidence.— Copies  of  State  statutes,  authenticated  by  the  State 
seal,  are  conclusive  evidence  of  such  acts  in  courts  of  other  States 
and  the  Union,  and  the  seal  must  be  presumed  to  have  been  affixed 
by  competent  authority,  p.  407. 

Cited  and  this  rule  followed  in  United  States  v.  Wilson,  1  Bald. 
91,  F.  C.  16,730,  holding  a  pardon  granted  by  the  governor  of  a 
State,  under  its  great  seal,  is  evidence  per  se;  Hudson  v.  Green  Hilt 
Seminary,  113  111.  630,  an  act  of  legislature  of  another  State,  creat- 
ing a  corporation,  authenticated  by  the  secretary  of  State,  by  having- 
the  seal  of  the  State  affixed  thereto,  does  not  rev|uire  further  proof; 
State  Bank  v.  Merchants'  Bank,  10  Mo.  128,  a  statute  of  another 
State  was  not  properly  authenticated  where  the  seal  of  the  State 
was  not  affixed  thereto;  Coit  v.  Millikin,  1  Den.  377,  holding  it  un- 
necessary to  verify  the  seal  affixed  to  a  copy  of  an  act  of  legis- 
lature of  another  State;  Hatcher  v.  Rocheleau,  18  N.  Y.  94,  a  Judge's- 
certificate  of  the  clerk's  attestation  of  a  transcript  proves  itself 
and  is  prima  facie  evidence  of  the  official  character  of  the  signer; 
Ray  V.  Stewart  106  N.  C.  473,  11  S.  E.  182,  the  great  seal  of  the 
State  is  sufficient  authority  for  the  registration  of  a  grant;  dis- 
senting opinion,  Pease  v.  Peck,  18  How.  601,  16  L.  621,  where  the- 
published  laws  of  Michigan  differ,  in  the  wording  of  the  statute 
of  limitations,  from  the  original  copy,   the  latter  should  be  re- 
ceived.   Cited  also  in  note,  1  Blackf.  166. 

Corporations.— Under  indictment  for  destroying  a  vessel  with 
intent  to  prejudice  the  underwriters,  it  is  sufficient  to  show  that  the- 
Insurance  company  was  de  facto  organized  and  acting,  without 
proving  legal  incorporation,  or  compliance  with  terms  of  its  charter, 
p.  409. 

Cited  and  rule  followed  in  Selma,  etc.,  It  R.  Co.  v.  Tipton,  6  Ala. 
806,  39  Am.  Dec.  353,  holding  persons  acting  publicly  as  officers- 
of  a  corporation  are  presumed  to  be  rightfully  in  office  and  legally 
performing  their  duties;  People  y.  Holden,  28  Cal.  133,  it  is  pre- 
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isumed  that  ballots  cast  in  an  election  are  all  returned  to  the  county 
clerk,  and  that  they  have  not  been  mutilated;  People  v.  Frank,  28 
Oal.  519,  upon  trial  for  forging  a  draft  on  a  corporation,  evidence 
4:hat  it  was  acting  as  a  corporation  is  sufficient;  People  v.  Ah  Sam,  41 
€al.  652,  where  an  indictment  charged  possession  of  counterfeit  bills 
in  the  form  of  the  bills  of  a  banking  company,  the  existence  of  the 
•corporation  was  proved  by  reputation;  People  v.  Hughes,  29  Cal. 
2G0,  263,  on  trial  for  arson  to  defraud  an  insurance  company,  it  is 
sufficient  to  prove  a  de  facto  corporation;  Miller  v.  People,  13  Colo. 
166,  21  Pac.  1026,  where  ownership  of  stolen  goods  is  alleged  in  a 
'Corporation,  its  corporate  existence,  at  least  de  facto,  must  be 
shown;  State  v.  Byrne,  45  Ck>nn.  281,  282,  upon  information  for 
ibuming  a  building  with  intent  to  defraud  an  insurance  company,  it 
is  sufficient  to  establish  the  de  facto  organization  of  the  company; 
Damon's  Case,  6  Me.  150,  on  trial  for  bigamy,  oral  proof  of  the 
official  character  of  the  minister  performing  the  ceremony  is  prima 
:facie  evidence  of  his  authority;  State  v.  Tucker,  84  Mo.  25,  under 
indictment  for  arson  with  intent  to  defraud,  it  was  not  necessary 
that  the  policy  was  valid  or  the  insurance  company  legally  incor- 
porated; Shinn  V.  Commonwealth,  32  Gratt  906,  to  the  same  elfect» 
where  the  secretary  of  a  building  and  fund  association  was  indicted 
-for  the  larceny  of  a  check. 

Evidence.—  In  cases  of  piracy,  it  has  been  held  sufficient  to  estab- 
lish the  proprietary  title  to  the  ship  by  evidence  of  actual  possession 
•of  the  party  claiming  to  be  owner,  p.  409. 

Cited  in  United  States  v.  Peterson,  1  Wood.  &  M.  314,  F.  C.  16,037, 
iiolding,  to  render  a  vessel  American,  so  as  to  punish  officers  aboard, 
it  is  enough  to  show  that  she  sailed  from  an  American  port  and 
^was  apparently  owned  and  controlled  by  Americans. 

The  terms  "  any  person  or  persons,"  as  used  In  the  crimes  act 
of  1804,  extend  to  corporations  and  bodies  politic  as  well  as  to 
natural  persons,  p.  412. 

This  construction  followed  in  Beaston  v.  Farmers'  Bank,  12  Pet 
135,  9  L.  1030,  holding  a  banking  corporation  is  a  person  within  the 
Judiciary  act  of  1879;  Bank  of  Augusta  v.  T^arle,  13  Pet.  588,  10  L. 
308,  a  bank  is  a  person  in  contemplation  of  law,  and  may  contract 
outside  of  its  place  of  residence  if  permitted  by  the  laws  of  the 
place  of  contract;  County  of  San  Mateo  v.  S.  P.  B.  R.  Co.,  8  Sawy. 
284,  13  Fed.  759,  private  corporations  are  persons  within  the  mean- 
ing of  the  fourteenth  amendment,  and,  as  to  their  property,  are 
entitled  to  an  equal  protection  of  the  laws;  Planters',  etc.,  Bank  v. 
Andrews,  8  Port  427,  a  corporation  is  a  person  within  the  meaning 
of  the  attachment  laws;  Columbus  v.  Kodgers,  10  Ala.  44,  a  cor- 
poration has  power  to  purchase  a  necessary  franchise  in  another 
State;  Watson  v.  Thompson  Lumber  Go.,  49  Ark.  86.  4  S.  W.  6:^,  a 
foreign  corporation  engaged  in  business  in  a  county  in  another 
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State  cannot  be  considered  a  resident  thereof;  S.  0.  R.  R.  Go.  y. 
McDonald.  5  Ga.  543.  a  foreljrn  corporation  Is  considered  to  be  a 
person,  and  Its  property  within  the  State  subject  to  attachment; 
S.  W.  R.'r.  Co.  v.  Paulk,  24  Ga.  862,  corporations  are  embraced  in: 
a  statute,  under  the  designation  of  persons,  where  not  expressly 
excepted;  Martin  v.  Mobile  &  Ohio  R.  R,  CJo.,  7  Bush  (Ky.),  123,  a 
railroad  corporation  may  contract  outside  of  the  State  of  Its  organ- 
ization; Frazler  v.  WlUcox,  4  Rob.  (La.)  533,  a  foreign  corporation, 
authorized  to  contract  In  Louisiana,  may  so  contract  where  Its 
charter  contains  no  prohibition;  State  v.  Easton  Social  Club,  73  Md. 
102,  20  Atl.  784,  10  L.  R.  A.  66,  "  any  person,"  used  in  act  prohibiting 
the  sale  of  liquors.  Include?  artificial  persons,  and  subjects  them 
to  loss  of  franchise;  Dickie  v.  Boston  &  Albany  R.  R.  Co.,  131  Mass. 
517,  a  railroad  corporation  is  a  person  within  the  act  requiring 
notice  of  omission  to  ''persons*'  obliged  to  keep  a  highway  in 
repair;  Brookhouse  v.  Union  Ry.  Co.,  132  Mass.  180,  a  street  railroad 
company  Is  a  person  within  the  statute  fixing  penalty  for  torts; 
Commercial  Bank  v.  Nolan,  7  How.  (Miss.)  524,  a  bank  Is  a  **  per- 
son "  within  the  law  prohibiting  usury;  Shockley  v.  Fisher,  75  Mo. 
501,  a  corporation  is  considered  a  person  and  may  make  an  assign- 
ment,  under  the  statute,   for  the  benefit  of  creditors;   Rlsley  v. 
Phenlx  Bank,  83  N.  Y.  336.  38  Am.  Rep.  432,  act  of  congress,  pro- 
viding for  the  seizure  of  property  of  "  persons "  engaged  In  the- 
Rebellion,  applies  to  corporations;  Railroad  Co.  v.  Glbbes,  27  S.  C. 
400,  4  S.  E.  55,  a  corporation  has  the  rights  guaranteed  by  the 
Constitution  to  natural  persons;  Bank  of  U.  S.  v.  Merchants'  Bank, 
1  Rob.  (Va.)  589,  suit  in  equity  may  be  brought  against  a  foreign- 
corporation  under  an  act  defining  procedure  In  courts  of  equity 
against  absent  debtors;  Craflford  v.  Supervisors,  87  Va.  116,  12  S. 
E.  148,  10  L.  R.  A.  131,  act  providing  upon  application  of  "  persons  " 
paying  one-third  of  the  taxes,  an  election  shall  be  held  to  determlne- 
for,  or  against,  removal  of  courthouse,  includes  corporations.    Cited, 
but  without  particular  application  of  above  rule,  In  Curtis  v.  Mc- 
Cullough,  3  Nev.  216,  in  mandamus  proceedings  against  superintend- 
ent of  a  foreign  corporation  by  one  claiming  the  office;  Albion  Nat. 
Bank  v.  Montgomery,  54  Neb.  683,  74  N.  W.  1103,  inhibition  against 
national  bank  taking  usurious  Interest  applies  to  artificial  as  welt 
as  to  natural  persons. 

Distinguished  in  Farmers',  etc.,  Ins.  Co.  v.  Harrah,  47  Ind.  240, 
a  corporation  is  not  a  citizen  within  the  meaning  of  the  Constitu- 
tion of  the  United  States,  declaring,  citizens  of  each  State  shall  be* 
entitled  to  all  the  privileges  and  Immunities  of  citizens  of  the- 
several  States;  Commonwealth  v.  Phoenix  Bank,  11  Met.  149,  a 
bank  la  not  a  person  within  the  meaning  of  the  act  of  congress,  re- 
quiring priority  of  payment  to  be  made  to  the  United  States  upon- 
Insolvency  of  debtor;  In  re  Will  of  Fox,  52  N.  Y.  535,  11  Am.  Rep. 
754,  the  government  of  the  United  States  cannot  take  by  devise,, 
ander  statute  authorizing  certain  *'  persons  "  so  to  take. 
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Ikliscellaneous.^  Cited  in  Mathews  v.  Eddj,  4  Or.  230,  holding 
that  In  construing  contracts  it  is  sometimes  necessary  to  restrict 
the  meaning  of  words,  as  in  the  case  of  a  clerical  error.  Cited 
in  United  States  t.  Piatt,  27  Fed.  Cas.  549,  but  not  in  point 

11  Wheat  418,  414,  6  L.  508,  THE  ANTELOPE. 

Miscellaneous. —  Cited  in  The  Schooner  Tilton,  5  Mason,  471,  P. 
C.  14,054,  In  incidental  references  to  the  same  case  in  10  Wheat 
66,  6  L.  268. 

11  Wheat.  414,  415,   6  L.  508,   WILLIAMS  v.   BANK   OP  THE 
UNITED  STATES. 

Appeal  and  error. —  Where  there  Is  a  Joint  Judgment  against  sev- 
eral defendants,  and  one  only  sues  out  the  writ  of  error,  without 
Joining  the  others,  it  is  irregular;  if  the  others  should  refuse  to 
Join  In  it  quaere,  whether  the  plaintlfT  in  error  might  not  have 
summons  and  severance,  p.  415. 

The  following  citing  cases  affirm  and  apply  this  doctrine:  Owings 
V.  Kincannon,  7  Pet  402,  8  L.  728,  dismissing  appeal,  where  all  the 
parties  to  decree  in  the  Circuit  Court  had  not  Joined  therein;  The 
Protector,  11  Wall.  87,  20  L.  48,  dismissing  an  appeal,  where  sev- 
eral appellants  appeared  in  the  title  as  "William  A.  Preebom  & 
Co.,"  it  nowhere  appearing  in  proceedings  on  appeal,  who  can- 
stltuted  the  "Co.;"  Simpson  v.  Greeley,  20  Wall.  157,  22  L.  339, 
dismissing  writ  of  error  in  which  none  of  the  co-defendants,  of 
plaintifT  in  error,  Joined;  Masterson  v.  Herndon,  10  Wall.  417,  19  L. 
954,  dismissing  appeal  where  one  of  the  parties  refused  to  Join  in 
the  writ,  holding  that  the  party  must  be  notified,  in  writing,  to  Join; 
Feibelman  v.  Pacl^ard,  108  U.  S.  15.  27  L.  634,  1  S.  Ct  138,  dis- 
missing writ  of  error,  sued  out  by  one  of  several  Joint  defendants, 
without  a  summons  and  severance  or  equivalent  proceeding;  Estis 
V.  Trabue,  128  U.  S.  230,  32  L.  438,  9  S.  Ct  60,  dismissing  writ  of 
error  in  which  both  plaintifTs  and  defendants  are  designated  merely 
by  the  name  of  a  firm;  Hardee  v.  Wilson,  146  U.  S.  181,  36  L.  933,  13 
S.  Ct  39,  dismissing  an  appeal  from  a  decree  in  equity,  taken  by 
one  of  several  Joint  defendants  below;  Humes  v.  Third  Nat  Banli:, 
54  Fed.  920,  13  U.  S.  App.  86,  the  sureties  upon  a  bond  cannot 
have  Judgment  rendered  thereon,  against  them,  reviewed  upon  writ 
of  error,  without  Joining  the  principal,  and  all  other  defendants,  in 
the  writ;  Standley  v.  JafTray,  13  Fla.  597,  dismissing  writ  of  error, 
sued  out  by  one  of  two  Joint  defendants,  notice  and  refusal  to  Join 
not  being  shown;  Cameron  v.  Sheppard,  71  Ga.  782,  dismissing  writ 
of  error,  holding  Joint  defendants  in  error,  must  be  named,  the 
words  "  and  others  "  not  being  sufficient;  Cumberland  Coal  &  Iron 
Co.  V.  JefTries,  21  Md.  381,  dismissing  appeal  talcen  by  one  of 
several  defendants  in  an  action  of  trespass;  Curten  v.  Atkinson, 
29  Neb.  620,  46  N.  W.  94,  dismissing  petition  of  error,  filed  by  Bore* 
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ties  upon  bond,  who  with  their  principal  were  defendants  below; 
Doty  V.  Strong,  1  Pinn.  170,  quashing  writ  of  error,  prosecuted  by 
one  of  several  Joint  defendants,  the  others  not  being  summoned 
and  severed;  Hampton  v.  Rouse,  13  Wall.  188,  20  L.  594,  following 
this  practice  upon  motion  to  dismiss,  referred  to  in  general  discus- 
sion in  Case  of  the  Sewing  Machine  Companies,  IS  Wall.  579,  21 
Ij.  920,  holding  a  case  not  removable  to  the  United  States  courts 
upon  application  of  two  of  the  Joint  defendants,  who  are  citizens 
of  another  State.  Cited  in  exhaustive  note, '91  Am.  Dec.  195,  and 
12  Am.  Rep.  548. 

Distinguished  in  Mussina  v.  Cavazos,  6  Wall.  362,  18  L.  812,  hold- 
ing it  not  fatal  where  writ  of  error  describes  the  parties  as  plaintiffs 
and  defendants  in  error,  as  they  appear  in  the  Supreme  Court,  in- 
stead of  describing  them  as  they  stood  in  the  court  below;  Guarantee 
Trust  Co.  V.  Buddington,  23  Fla.  520,  2  So.  888,  it  is  not  necessary 
to  Join  as  appellee  a  party  whose  Interests  will  not  be  affected  by 
any  decree  which  may  be  made  as  to  the  interests  of  appellants. 

11  Wheat.  415-417,  6  L.  508,  BARNES  v.  WILLIAMS. 

Appeal  and  error. —  Where,  in  a  s]>eclal  verdict,  the  essential 
facts  are  not  distinctly  found  by  the  Jury,  although  there  is  suffi- 
<:ient  evidence  to  establish  them.  Supreme  Court  will  not  render 
judgment  thereon,  but  remand  the  cause  with  directions  to  award 
a  venire  facias  de  novo,  pp.  416,  417. 

Cited  and  followed  in  Garland  v.  Davis,  4  How.  148,  154,  11  L. 
915,  917,  where  the  declaration  was  in  tort  and  the  plea  was  "  non 
assumpsit,"  and  the  verdict  followed  the  plea,  the  defect  was  held 
material  and  Judgment  reversed;  Sticlcney  v.  Wilt,  23  Wall.  163, 
23  L.  54,  where  the  Circuit  Court  entertained  an  appeal  in  banlc- 
ruptcy  proceedings,  over  which  they  had  no  Jurisdiction,  cause 
remanded  with  directions  to  dismiss;  Cleveland  Ins.  Co.  v.  Globe 
Ins.  Co.,  96  U.  S.  375,  25  L.  204,  where  the  same  question  was 
before  the  court;  Hodges  v.  Easton,  106  U.  S.  411,  27  L.  171,  1  S. 
€t.  310,  reversing  Judgment,  not  sustained  by  special  verdict,  and 
ordering  a  new  trial;  Sun  M.  Ins.  Co.  v.  Ocean  Ins.  Co.,  107  U.  S. 
501,  27  L.  342,  1  S.  Ct.  592,  dismissing  libel,  not  sustained  by  facts 
found  in  the  Circuit  Court;  Saltonstall  v.  Birtwell,  150  U.  S.  420, 
37  L.  1129,  14  S.  Ct.  170,  where  findings  of  fact,  in  an  action  to  re- 
cover duties  paid  under  protest,  were  insufficient  to  support  Judg- 
ment; Lee  ▼.  Campbell,  4  Port  203,  refusing  to  aid  a  defective 
si)eclal  verdict,  by  reference  to  extrinsic  facts,  which  appear  upon 
the  record;  Sewall  v.  Glidden,  1  Ala.  59,  in  an  action  of  detinue, 
where  the  findings  of  the  Jury  were  uncertain  and  defective;  Day 
▼.  Webb,  28  Conn.  145,  where  the  verdict  was  not  an  intelligent 
answer  to  the  Issue  and  was  insufficient  as  a  verdict  for  either 
party;  La  Frombois  v.  Jackson,  8  Cow.  600,  18  Am.  Dec.  470,  where 
the  necessary  fact  that  plaintiff  held  under  a  Frencii  grant,  was  not 
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found;  Thompson  v.  The  People,  23  Wend.  600,  cited  by  way  of 
analogy,  reversing,  by  divided  court,  a  Judgment  founded  upon  & 
general  verdict;  Kuhlman  v.  Medlinka,  29  Tex.  891,  in  Judgment 
upon  special  verdict  where  the  Jury  did  not  find  the  contract 
usurious,  the  court  cannot  assume  that  such  was  a  fact;  Dawson^ 
v.  Watkins,  2  Rob.  (Va.)  267,  where  special  verdict  did  not  find  the 
essential  fact  of  seizin  in  demandant;  Holt  v.  Van  Eps,  1  Dak.  Ter. 
212,  46  N.  W.  G91,  where  the  Jury  failed  to  pass  upon  the  issue  or 
ownership.  Approved  In  Prentice  v.  Zane,  8  How.  484,  12  L.  1166, 
but  not  followed,  the  parties  waiving  the  error,  Woodbury,  J.,, 
follows  the  principal  case  In  dissenting  opinion,  p.  487,  12  L.  1168. 
Cited  in  dissenting  opinion.  Smith  v.  Sac  County,  11  Wall.  160,  162, 
20  L.  109,  arguing  that  the  Supreme  Court  could  not  determine 
issues  of  fact  but  may  determine  that  facts  found  do  not  support 
the  Judgment;  Ward  v.  Cochran,  150  U.  S.  608,  37  L.  1198,  14  S. 
Ct.  233,  where  special  verdict  to  try  title  claimed  by  prescriptioi^ 
failed  to  find  that  possession  was  active  and  exclusive;  United" 
States  V.  Page,  27  Fed.  Cas.  407,  where  the  court  refused  to  construe 
finding  that  sailor  had  "left  the  ship"  as  a  finding  that  he  ab- 
sconded. 

Distinguished  in  Suydam  v.  Williamson,  20  How.  441,  15  L.  983^ 
there  being  a  perfect  finding  by  the  Jury  upon  the  issue  Joined;: 
Myers  v.  Smith,  15  Iowa,  184,  holding  fact  of  appellant's  liability 
upon  partnership  agreement  was  clearly  found;  People  v.  Hllsdale,. 
etc..  Road  Co.,  23  Wend.  259,  where  the  essential  facts  of  non* 
repair  and  suspension  of  business  were  found. 

Miscellaneous. —  Cited  in  Baltimore  &  Pot.  R.  R.  Co.  v.  Trustees^ 
91  U.  S.  131,  23  L.  262,  holding,  if  the  transcript  does  not  show 
any  error  in  the  record,  the  Judgment  must  be  affirmed,  except  inr 
case  of  a  mistrial;  Stewart  v.  Sahimon,  9T  U.  S.  364,  24  L.  1045,  to- 
the  same  effect,  citiz^g  principal  case  as  belonging  to  a  limited  class- 
of  cases  in  which  there  has  been  a  mistrial. 

11  Wheat.  417-419,  6  L.  508,  UNITED  STATES  v.  KELLY. 

Admiralty. —  Although  the  crimes  act  of  1790  does  not  define 
the  offense  of  endeavoring  to  make  a  revolt,  it  is  competent  for  the- 
court  to  give  a  Judicial  definition  of  It,  p.  418. 

Cited  and  approved  in  United  States  v.  Seagrlst  4  Blatchf.  422,. 
F.  C.  16,245,  holding  that  the  United  States  courts  have  Jurisdiction, 
of  the  crime.  Cited,  arguendo,  in  United  States  v.  Almeida,  24  Fed. 
Cas.  776,  reviewing  principal  case  and  recognizing  definition  of 
revolt  as  laid  down  by  act  of  congress  in  1835. 

Admiralty. —  The  offense  of  endeavoring  to  make  a  revolt  Is  the* 
endeavor  of  one  or  more  of  a  vessel's  crew  to  overthrow  the  leglti* 
mate  authority  of  the  commander,  with  intent  to  remove  him  fronk 
hlB  command,  or  against  his  will  to  take  possession  of  the  vessel] 
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by  assuming  the  government  and  navigation  of  her,  or  by  transfer- 
ring  their  obedience  from  the  lawful  commander  to  some  other 
person,  p.  418. 

This  definition  adopted  in  United  States  v.  Torbes,  Crabbe,  660; 

F.  G.  15,129,  in  charge  to  Jury  trying  persons  for  this  offense; 
United  States  v.  Hemmer,  4  Mason,  107,  F.  C.  15,345,  in  explanatory 
note,  any  intention  of  narrowing  the  doctrine  of  the  principal  case 
is  disclaimed.    Cited  in  United  States  v.  Haines,  5  Mason,  277,  F. 

G.  15,275,  denying  any  variance  between  instructions  given  and  the 
definition  as  laid  down,  above;  United  States  v.  Peterson,  1  Wood.. 
&  M.  310,  F.  C.  16,037,  collecting  authorities  defining  this  offense; 
United  States  v.  Huff,  13  Fed.  635,  637,  collecting  and  reviewing 
authorities. 

Miscellaneous.— Cited  in  United  States  v.  O*  Sullivan,  27  Fe<f. 
Gas.  369,  holding  it  generally  sufficient  to  describe  a  statutory 
crime  In  the  words  of  the  statute. 

Practice. —  Where  the  opinion  of  the  Judges  of  the  Circuit  Court 
is  divided  upon  the  point  assigned  as  a  reason  for  an  arrest  of 
Judgment,  said  division  may  be  certified  to  the  Supreme  Court* 
p.  41& 

Cited  in  Daniels  v.  Raih-oad  Co.,  3  Wall.  255,  18  L.  225,  dismissing 
case  for  want  of  Jurisdiction,  where  matters  of  fact  as  well  as 
points  of  law  were  certified  to  the  court;  arguendo.  In  United  States 
V.  FuUerton,  6  Blatchf,  276,  F.  G.  15,175,  refusing  to  postpone  a 
trial  to  await  the  holding  of  court  by  two  Judges,  with  a  view  to  a 
a  certificate  of  division  of  opinion. 

11  Wheat.  419^28,  6  L.  509,  UNITED  STATES  v.  TAPPAN. 

Duties.—  The  words  "  true  value,"  in  the  eleventh  section  of  the 
act  of  1818,  import  the  same  thing  as  actual  cost,  p.  426. 

Cited  in  Lawson  v.  Jeffries,  47  Miss.  706,  12  Am.  Rep.  354,  but 
not  in  point. 

Distinguished  in  United  States  v.  Twenty-five  Cases  of  Cloths^ 
Crabbe,  389,  F.  C.  16,563,  holding  the  above  phrase  is  not  used  la 
the  same  sense  in  every  act  of  congress,  and  the  act  of  1799,  speaks 
ing  of  the  actual  cost  of  goods,  does  not  mean  the  same  thing  as  a 
value  fixed  by  appraisement;  United  States  v.  One  Hundred  anci 
Fifty  Bales,  etc.,  27  Fed.  Gas.  271,  to  entail  a  forfeifhre  for  under* 
valuation,  there  must  be  a  concurrence  of  under-valuatlon  and  In- 
tent to  evade  payment  of  duties. 

Miscellapeous.—  Cited  in  United  States  v.  Reindeer,  27  Fed.  Gas. 
761,  to  the  effect  that  a  usage  or  custom  in  violation  of  a  statute 
may  not  protect  one  who  breaks  the  law. 

Vol.  n  — 33 
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11  Wheat  429-430,  6  L.  611,  GHACE  v.  VASQUBZ. 

Appeal  In  admiralty.— If  the  Circuit  Court  decrees  that  damages 
be  recovered  on  a  libel,  and  that  commissioners  be  appointed  to 
ascertain  the  amount  thereof,  no  appeal  will  lie  from  such  a  decree 
until  the  commissioners  have  made  their  report,  p.  429. 

Cited  in  Canter  v.  American,  etc.,  Ins.  Co's,  3  Pet  318,  7  L.  692, 
holding  the  Supreme  Court  has  appellate  Jurisdiction  upon  final 
decrees  only;  Coming  v.  Troy  Nail  Factory,  15  How.  467,  14  L.  775, 
where  there  was  no  final  decree  to  appeal  from,  the  court  below 
not  having  acted  upon  mandate  or  entered  final  decree;  McGourkey 
V.  Toledo  &  Ohio  Ry.  Co.,  146  U.  S.  545,  36  L.  1083,  13  S.  Ct  172, 
a  decree  ordering  property  to  be  turned  over  by  a  receiver  to  the 
petitioner  is  not  final,  authorities  collected  and  reviewed;  McLean 
Y.  Clark,  23  Fed.  862,  a  hearing  upon  demurrer  is  not  a  final 
hearing,  where  the  defendant  has  a  right  to  answer  the  bill  upon 
the  overruling  of  his  demurrer.  Cited,  60  Am.  Dec.  429,  in  ex- 
haustive note  upon  final  and  interlocutory  decrees;  Postal  TeL 
Cable  Co.  v.  Southern  Ry.  Co.,  90  Fed.  212,  no  appeal  lies  from  a 
Judgment  sustaining  demurrer  to  answer  in  condemnation  proceed- 
ings, leaving  proceedings  for  the  appointment  of  a  commission  and 
assessment  of  damages  still  to  be  taken  by  the  court. 

11  Wheat  431--i41,  6  L.  512,  MILLS  v.  BANK  OF  U.  S. 

A  notice  of  protest  properly  directed  and  mailed  upon  the  day 
of  protest  is  sufficient  to  charge  indorser,  p.  433. 

Cited  in  Dickens  v.  Beal,  10  Pet  581,  9  L.  541,  holding  diligence 
consists  in  sending  notice,  by  the  first  mail,  of  the  day  of  protest 

Notice  of  nonpayment  to  an  indorser  is  not  fatally  defective 
because  of  immaterial  variance,  if  it  conveys  to  the  party  a  suffi- 
cient knowledge  of  the  particular  note  which  has  been  dishonored. 
It  is  not  necessary  to  name  the  holder,  p.  436. 

This  principle  is  affirmed  and  applied  by  the  following  citing  cases: 
Bank  of  Alexandria  v.  Swann,  9  Pet.  47,  9  L.  46.  holding  notice 
sufficient  although  the  amount  was  misstated;  Dennistoun  v.  Stew- 
art 17  How.  608,  15  L.  229,  mistake  in  abbreviations  not  fatal, 
where  evei-y  material  fact  necessary  to  identify  the  bill  was  set 
fortli;  Bank  of  U.  S.  v.  Watterston,  4  Cr.  C.  C.  445,  F.  O.  941,  notice 
not  invalidated  by  mistake  in  the  recital  of  date  of  note;  Browning 
V.  Andrews,  3  Mcl^ean,  578,  F.  C.  2,040,  following  principal  case, 
holding  notice  need  not  be  in  any  particular  form;  Nelson  v.  First 
Nat  Bank,  69  Fed.  801,  82  U.  S.  App.  554,  notice  not  deficient, 
because  not  expressly  stating  that  the  bank  loolus  to  indorser  for 
payment;  Stephenson  v.  Primrose,  8  Port.  159,  33  Am.  Doc.  283,  a 
verbal  notice  Is  sufficient;  Crawford  v.  The  Branch  Bank,  7  Ala. 
212,  where  the  notice  identified  bills  with  reasonable  certainty; 
Leigh  Y.  Lightfoot  H  Ala.  938,  notice  describing  bUl  as  It  wai 
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copied  on  the  protest  sufficient;  Saltmarsh  t.  Tuthlll,  13  Ala.  401,  it 
is  a  matter  for  the  court  to  determine  whether  or  not  a  written 
notice  was  sufficient;  Thompson  v.  Williams,  14  Gal.  163,  holding  a 
verbal  notice  sufficient,  it  appearing  that  the  Indorser  knew  the 
particular  note  referred  to;  Eastman  y.  Thurman,  24  Cal.  383,  a 
notice  of  nonpayment  sufficient,  though  not  setting  forth  refusal 
of  payment;  Kilgore  y.  Bulkley,  14  Ck)nn.  393,  form  of  notice  of 
nonpayment  not  material;  Gill  v.  Palmer,  29  Ck)nn.  59,  notice  which 
described  bill  *'  as  drawn  by  you "  sufficient  In  absence  of  proof 
that  indorser  was  misled  thereby;  Spann  y.  Baltzell,  1  Fla.  324,  46 
Am.  Dec.  374,  where  the  notice  contained  the  substance  and  facts 
of  the  protest;  Field  y.  Thornton,  1  Ga.  311,  decision  of  lower  court 
that  due  notice  of  the  nonpayment  of  a  biU  was  not  equivalent  to 
notice  of  its  dishonor,  was  erroneous;  Mainer  v.  Spurlock,  9  Rob. 
(La.)  163,  notice  of  protest  of  draft  sufficient,  though  not  containing 
the  names  of  drawees;  Plympton  y.  Preston,  4  La.  Ann.  358,  a  recital 
In  notice  that  a  mortgage  was  executed  in  consideration  of  a  cer- 
tain sum,  when  in  fact  said  amount  was  not  the  original  amount, 
but  balance  due  thereon,  does  not  invalidate  the  same;  Denegra  y. 
Hlrlart,  6  La.  Ann.  100,  where  notice  did  not  state  at  what  time 
payment  was  due;  Howe  v.  Bradley,  19  Me.  35,  notice  need  not 
state  who  was  the  holder  of  note  protested;  Crocker  v.  Getchell,  23 
Me.  398,  description  sufficiently  accurate  and  statement  that  de- 
mand had  been  made,  unnecessary;  Bradley  y.  Davis,  26  Me.  51, 
holding  it  unnecessary  to  state  the  name  of  the  holder  of  protested 
note  in  the  notice;  Sasscer  v.  Farmers'  Bank,  4  Md.  420,  421,  whether 
or  not  indorser  was  misled  by  a  misdescription  in  notice  Is  a  ques- 
tion for  the  jury;  Selden  v.  Washington,  17  Md.  387,  79  Am.  Dec. 
660,  notice  not  stating  that  demand  of  payment  of  notes  had  been 
made  is  sufficient  when  that  fact  is  shown  by  the  circumstances; 
Gilbert  v.  Dennis,  3  Met.  503,  38  Am.  Dec.  336,  where  the  fact  of 
dishonor  did  not  appear  in  the  notice;  Housatonic  Bauk  v.  Lafsin, 
6  Gush.  549,  where  refusal  of  payment  was  implied  from  facts 
stated  in  notice  of  dishonor;  Chewing  v.  Gatewood,  5  How.  (Miss.) 
656,  when,  on  demurrer  to  evidence,  a  demand  of  payment  of  a 
promissory  note  was  stated,  and  that  notice  to  indorser  was  per- 
sonal, on  the  same  day,  it  was  presumed  that  demand  and  notice 
were  legal;  Rowan  v.  Odenheimer,  5  Smedes  &  M.  50,  a  mistake  of 
$1  In  amount  stated  in  notice  is  not  a  fatal  variance;  First  Nat. 
Bank  y.  Hatch,  78  Mo.  23,  instruction  that  verbal  notice  was  suffi- 
cient to  charge  indorser  of  a  bill  shouKI  have  been  given;  Smith 
y.  Little,  10  N.  H.  531,  a  notice  setting  forth  the  amount,  date  and 
time  of  a  note,  and  a  statement  that  it  had  been  protested  for  non- 
payment, is  sufficiently  specific;  Burgess  v.  Vreeland,  24  N.  J.  L.  76, 
59  Am.  Dec.  411,  formal  statement  that  note  was  duly  presented  to 
the  maker  at  maturity  is  unnecessary;  Howland  v.  Adrain,  30  N. 
J.  L.  44.  51,  holding  notice  sufficient  indorser  being  thereby  apprised 
of  the  facts  and  not  misled;  Ransom  v.  Mack,  2  Hill,  595,  38  Am. 
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Dec.  607,  the  question  as  to  whether  indorser  was  misled  by  a  mis- 
description of  note  Is  one  of  law,  and  Is  not  for  the  Jury;  Cayuga 
County  Bank  v.  Warden,  1  N.  Y.  418,  419,  Indorsers  Dot  released  by 
misdescription  of  amount  stated,  there  being  no  question  as  to  the 
Identity  of  note;  Artisans*  Bank  v.  Backus,  36  N.  Y.  107,  a  notice 
Identifying  note,  and  stating  fact  of  nonpayment  and  protest,  sufQ- 
clent;  Brewster  v.  Arnold,  1  Wis.  277,  notice  of  nonpayment  Is 
equivalent  to  notice  of  dishonor. 

Cited  In  dissenting  opinion,  Musson  t.  Lake,  4  How.  281,  11  L. 
975,  collecting  and  reviewing  authorities  in  discussing  question  of 
notice;  Routh  ▼.  Robertson,  11  Smedes  &  M.  391,  393,  holding  a  mis- 
statement of  the  date  of  protest  not  a  fatal  variance.  Cited  In 
exhaustive  note,  26  Am.  Rep.  607.  508. 

Distinguished  in  Graham  v.  Sangston,  1  Md.  68,  notice  inform- 
ing Indorsers  that  they  were  held  liable,  but  not  stating  that  note 
was  due  and  unpaid  is  insufficient;  Routh  v.  Robertson,  11  Smedes 
&  M.  388,  a  misstatement  of  the  date  upon  which  protest  was  made 
is  fatal  to  the  notice;  Cook  v.  Litchfield,  9  N.  Y.  289,  where  four 
notes,  alike  in  all  respects,  except  In  times  of  payment,  notice  of 
protest  In  each  case  being  In  exactly  the  same  words,  was  Insuffi- 
cient, there  being  at  the  time  when  each  became  due,  other  notes 
in  existence,  to  which  the  notice  would  equally  apply;  Townsend 
T.  Lorain  Bank,  2  Ohio  St  360,  where  indorser  was  notified  that 
bill  had  been  protested  two  days  before  it  was  due. 

Bills  and  notes.— Where  a  note  is  made  payable  or  negotiable  at  a 
bank,  whose  invariable  usage  Is  to  demand  payment,  and  give 
notice  on  fourth  day  of  grace,  the  parties  are  bound  thereby, 
whether  they  have  a  personal  knowledge  of  it  or  not,  p.  438. 

This  principle  is  affirmed  and  applied  by  subsequent  citing  cases, 
as  follows:  Bank  of  Washington  v.  Triplett,  1  Pet  33,  7  L.  41,  hold- 
ing parties  negotiating  an  inland  bill,  bound  by  the  usage  of  the 
bank;  Fowler  v.  Brantly,  14  Pet  320,  10  L.  475,  one  discounting  a 
note,  upon  which  the  officers  of  a  bank  had  placed  marks,  placed 
upon  all  paper  offered  for  discount  and  rejected,  was  presumed  to 
have  knowledge  of  its  import;  Cookendorfer  v.  Preston,  4  How, 
326,  11  L.  995,  proof  of  a  change  in  the  sanctioned  usage  is  per- 
missible; Sampson  v.  Gazzam,  6  Port  136,  30  Am.  Dec.  583,  admitting 
evidence  to  prove  the  significance  of  the  phrase  "  dangers  of  the 
river,"  as  established  by  the  custom  of  merchants;  Gludrat  v.  The 
Mechanics'  Bank,  7  Ala.  334,  it  is  competent  for  a  bank,  by  custom 
and  usage,  and  consequently  by  rule,  to  establish  the  method  of 
giving  notice  by  post,  to  residents  of  the  same  place;  Knox  v.  Rives, 
14  Ala.  259,  48  Am.  Dec.  100,  where  a  custom  or  usage,  limiting  the 
liability  of  common  carrier,  contracts  affected  thereby  are  con- 
sidered to  be  made  in  reference  to  such  usage;  Waring  v.  Grady, 
49  Ala.  467,  20  Am.  Rep.  287,  a  custom  or  usage  of  trade,  existing 
at  the  place  where  the  business  of  a  partnership  is  to  be  transacted* 
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entei«  into  and  forms  a  part  of  partnership  articles,  unless  ez« 
clnded;  Ki'fgore  y.  Bulkley,  14  Conn.  388,  evidence  is  admissible  to 
show  usage  and  custom  by  which  certain  negotiable  paper  was  not 
entitled  to  grace;  Grinman  v.  Walker,  9  Iowa,  429,  where  a  note  was 
made  payable  at  a  bank,  it  is  competent  to  prove  that  it  was  the 
custom  of  the  banks  of  the  town  to  give  notice  of  protest  through 
the  mail;  Lime  Rock  Bank  v.  Hewett,  52  Me.  52,  where  jury  found 
that  it  was  an  usage  of  the  bank  to  give  notice  of  protest  by  mail, 
such  rule  was  obligatory  upon  the  parties  to  all  bills  upon  their  face 
payable  at  that  bank;  Ghicopee  Bank  v.  Eager,  9  Met.  585,  indorser 
bound  by  notice  conformable  to  the  established  usage  of  the  bank  at 
which  note  was  payable;  Planters*  Bank  v.  Markham,  5  How. 
(Miss.)  406,  37  Am.  Dec.  163,  where,  by  usage  of  the  bank,  persons 
were  allowed  until  the  expiration  of  banking  hours  for  payment  of 
notes,  a  demand  of  payment  before  that  time  held  insufficient; 
Crosby  v.  Wyatt,  10  N.  H.  324,  where  a  note  payable  at  a  bank, 
whose  regular  usage  was  to  receive  payment  by  installments,  at 
regular  Intervals,  with  the  Interest  on  the  balance  in  advance,  the 
surety  was  presumed  to  assent  to  the  custom;  Carolina  Nat  Bank  v. 
Wallace,  13  S.  C.  351,  36  Am.  Rep.  697,  where  bank  had  established 
custom  of  giving  notice  of  dishonor  through  the  post-office;  Howard 
ft  Co.  V.  Walker,  92  Tenn.  456,  21  S.  W.  898,  where  a  collection  was 
according  to  bank  custom,  which  was  general  and  reasonable,  parties 
dealing  with  bank  are  bound  by  it;  Jackson  v.  Henderson,  3  Leigh 
(Ya.),  211,  one  relying  upon  a  special  usage  regulating  days  of  grace, 
is  entitled  to  show  the  same;  Ely  v.  Hanks,  8  Fed.  Cas.  602,  adopting 
as  a  rule  of  practice  in  Ohio,  procedure  established  by  usage  and 
unknown  to  the  common  law. 

Cited  also  in  dissenting  opinion,  Greorgia  Nat  Bank  v.  Henderson, 
46  Ga.  506,  arguing  that  a  bank,  following  custom,  protested  a 
draft  which  they  held  for  collection,  upon  day  of  maturity,  should 
not  thereby  release  surety.  See  note  on  usage  of  banks  to  give 
notice  through  post-office,  38  Am.  Dec.  614;  also  note  upon  same 
subject,  50  Am.  Dec.  97. 

Distinguished  in  Adams  v.  Otterback,  15  How.  545,  14  L.  809, 
holding  usage  must  apply  to  the  place  rather  than  to  a  particular 
bank,  and  a  new  usage  adopted  without  notice  to  the  public,  and 
acquiescence  therein  is  not  binding;  Beeding  v.  Pic,  2  Cr.  C.  O. 
152,  P.  C.  1,227,  demand  of  payment  of  note  on  the  day  after  the  last 
day  of  grace  Is  too  late;  British  &  Am.  Mortgage  Co.  v.  Tibballs, 
63  Iowa,  474,  19  N.  W.  321,  in  dissenting  opinion,  arguing  that  the 
usage  of  a  bank  to  receive  its  own  certificates  as  money,  should  not 
bind  one  who  placed  a  promissory  note,  payable  in  money,  in  bask 
for  collection;  Wood  v.  Corl,  4  Met.  205,  there  being  no  proof  of  a 
special  custom,  the  rule  of  the  general  law  merchant  permitting 
grace  was  followed;  Mechanics'  Bank  v.  Merchants'  Bank,  6  Met 
24,  where  usage  of  banks  to  give  notice  before  the  expiration  of 
days  of  grace  was  not  shown;  New  York  Iron  Mine  y.  Citiseiut' 
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Bank,  44  Mich.  366,  6  N.  W.  829,  the  authority  of  an  agent  to  draw- 
post-dated  bills  of  exchange  upon  his  principal,  not  presumed  from 
his  having  done  so  before  without  objection,  the  party  relying  upon 
his  authority  not  knowing  that  fact;  Hill  v.  Norvel,  3  McLean,  585, 
F.  G.  6,497,  this  usage  applies  only  to  notes  negotiated  by  the  bank. 
Denied  in  Dabney  v.  Campbell,  9  Humph.  681,  682,  685,  holding 
indorser  could  not  be  charged,  he  not  haying  express  knowledge  of 
the  usage  of  the  bank,  or  previous  dealings  from  which  such  knowl- 
edge could  be  inferred. 

Notice  of  non-payment  of  note,  payable  at  bank,  which  fails  to 
state  that  payment  was  demanded  at  the  bank  when  due,  is  not  for 
that  reason  insufficient,  p.  437. 

Cited  and  foUowed,  Eudd  v.  Deposit  Bank,  49  S.  W.  209  (Ky.), 
holding  notice  sufficient  though  thus  defective. 

Whether  demand  of  payment  was  duly  and  regularly  made  upon 
the  maker  of  a  promissory  note,  is  a  matter  of  evidence,  to  be  estab* 
lished  at  the  trial,  p.  437. 

Cited  in  Stuckert  v.  Anderson,  3  Whart.  120,  holding  indorser  not 
liable  where  a  proper  demand  was  not  shown. 

Bills  and  notes.—  By  the  general  law,  demand  of  payment  of  a 
bill  or  note  must  be  made  on  the  third  day  of  grace,  p.  438. 

Cited  to  this  point  in  Bank  of  Tennessee  v.  Officer,  3  Baxt.  176, 
holding  note  payable  six  months  after  the  30th  of  May,  due  upon 
December  3d,  and  a  demand  on  December  2d  is  of  no  avail;  Carey, 
etc..  Lumber  Co.  v.  First  Nat  Bank,  86  Tex.  300,  301,  24  S.  W.  260, 
protest  must  be  made  upon  the  last  day  of  grace  in  order  to  hold 
an  indorser;  Jackson  v.  Henderson,  3  Leigh  (Va.),  205,  213,  it  is  the 
duty  of  the  court  to  state  the  general  rule,  and  if  a  special  custom 
is  relied  upon,  it  must  be  set  up  by  the  party  relying  thereon; 
Duerson  v.  Alsop,  27  Gratt  239,  following  general  rule  in  allowing 
days  of  grace  in  payment  of  negotiable  paper. 

Circuit  Court  rule  requiring  plaintiff,  in  suit  on  note  or  bond,  to 
prove  due  execution  thereof,  only  where  defendant  denies  it  upon 
affidavit,  is  a  reasonable  and  valid  rule,  calculated  to  save  expense 
and  useless  delay,  p.  439. 

Cited  to  this  point  in  Cumming  v.  Bradley,  57  Ala.  237,  where  the 
Probate  Court  adopted  a  rule  to  facilitate  settlements  of  executors, 
etc.;  Odenhelmer  v.  Stokes,  5  Watts  &  Serg.  177,  upholding  a  similar 
District  Court  rule. 

Bills  and  notes.—  In  an  action  against  an  indorser  of  a  promissory 
note,  plaintiff  must  prove  the  indorsement,  unless  expressly  or  im- 
pliedly waived  by  the  other  side,  p.  439. 

Cited  in  Stroud  v.  Harrington,  Hemp.  118,  F.  C.  13,546a,  holding^ 
in  action  against  the  maker  of  a  note  by  an  assignee,  th<9  Ipdorse- 
Bients  must  be  proved. 
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Dftmagttk—  In  an  action  upon  a  promissory  note  on  which  interest 
was  not  stipulated,  the  Jury  have  a  right  to  add  interest,  by  way  of 
damages,  for  the  delay,  p.  441. 

Cited  and  followed  in  Remke  v.  Clinton,  2  Utah,  238,  where,  in 
action  of  tort,  the  jury  allowed  interest  upon  the  yalue  of  property 
destroyed. 

Miscellaneous.—  Cited  in  note,  1  Blaclcf.  83. 

11  Wheat.  441-445,  6  L.  515,  MILLER  v.  M'INTYRBL 

Virginia-Kentucky  compact.— Validity  of  Kentucky  statute  re- 
specting, considered,  but  not  decided,  pp.  443,  444. 

Cited,  arguendo,  in  Miller  v.  M'Intyre,  6  Pet  63.  8  L.  321,  where 
the  same  case  was  again  before  the  Supreme  Court:  in  Beard  v. 
Smith,  6  T.  B.  Mon.  464,  465,  holding  an  entry  valid  where  the 
survey  was  made  within  the  time  extended  by  statutes  of  Kentuclcy; 
Boone  v.  Helm,  4  Dana  (Ky.),  415,  416,  where  the  same  question  was 
considered,  is  to  the  same  effect. 

11  Wheat  446-467,  6  L.  516,  CARNOCHAN  v.  CHRISTIE. 

An  award  must  decide  the  whole  matter  submitted  to  the  arbi- 
trators, it  must  not  extend  to  any  matter  not  comprehended  in  the 
submission,  and  it  must  be  certain,  final,  and  conclusive,  pp.  460- 
462. 

Cited  and  principle  applied  in  Heclcer  v.  Fowler,  2  Wall.  131,  17 
L.  761,  sustaining  award  as  being  within  the  rule;  De  Groot  v. 
United  States,  5  Wall.  430,  18  L.  703,  holding  secretary  of  war 
transcended  his  authority  in  undertalLing  to  award  for  real  estate, 
which  was  not  embraced  in  the  resolution'  under  which  he  was 
acting;  James  v.  Thurston,  1  Qiff.  369,  F.  C.  7,186,  setting  aside 
award,  clearly  deficient  in  the  necessary  particulars;  Chicago,  M. 
&  St.  P.  Ry.  Co.  V.  Stewart,  19  Fed.  8,  setting  aside  award 
where  the  arbitrator  decreed  a  specific  performance  with  a  varia- 
tion; Roundtree  v.  Turner,  36  Ala.  558,  remanding  case  where  ar- 
bitrators found  terms  of  executory  contract,  but  failed  to  find 
amount  due  thereon  or  facts  from  which  amount  could  be  ascer- 
tained; Hays  V.  Hays,  2  Ind.  30,  avoiding  award  for  uncertainty; 
Church  of  St  Patrick  v.  Dakin,  1  Rob.  (La.)  206,  where  arbitrators 
exceeded  their  authority  by  annulling  contract  between  the  parties; 
Leslie  v.  Leslie,  50  N.  J.  Eq.  Ill,  24  Atl.  322,  refusing  to  set  aside 
award  where  the  rejected  evidence  was  not  sufficiently  set  forth 
to  enable  the  court  to  Judge  of  Its  sufficiency,  authorities  collected; 
Garrow  v.  Nicolai,  24  Or.  82,  32  Pac.  1038,  setting  aside  award  stat- 
ing partnership  account,  where  other  issues  were  included;  Toomey 
V.  Nichols,  6  Heisk.  162,  wliere  arbitrators  to  make  a  survey  ex- 
ceeded their  authority;  Pettlbone  v.  Perkins,  6  Wis.  624,  where  the 
award  was  so  uncertain,  vague,  and  inexplicit  that  it  could  not 
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be  enforced.    See  note  on  the  essentials  of  a  yalid  award,  6  Am. 
Bep.  498,  409. 

IBquity. —  Where  a  bill  is  filed  to  set  aside  an  agreement  or  con- 
veyance, the  conveyance  cannot  be  established,  without  a  cross-bill 
filed  by  the  defendant,  pp.  466,  467. 

Cited  as  authority  for  this  proposition  in  Washington  R.  R.  Co. 
V.  Bradley,  10  Wall.  303,  19  L.  895,  where  complainants  prayed  that 
trustees  be  enjoined  from  selling  property,  the  court  could  not 
decree  the  sale  of  the  property,  without  the  aid  of  a  cross-bill; 
Meissner  ▼.  Bucls,  28  Fed.  163,  holding  the  converse  of  the  above 
rule  true,  where  original  bill  sought  to  carry  a  conveyance  into 
execution,  conveyance  could  not  be  set  aside  without  a  cross-bill; 
Sanford  v.  Cloud,  17  Fla.  575,  reversing  chancellor's  decree,  direct- 
ing the  performance  of  a  contract,  where  plaintiff  failed  to  make 
«ut  his  case  in  bill  to  set  it  aside;  Carlton  v.  Southern  Mutual  Ins. 
Ck).,  72  Ga.  393,  where  a  bill  was  filed  to  ascertain  who  were  legally 
Interested  in  a  fund,  cross-bills  by  defendants'  setting  up  claims 
as  to  the  funds  are  germane  and  not  demurrable;  Springfield  Mill- 
ing Co.  V.  Barnard  Mfg.  Co.,  81  Fed.  263,  264,  49  U.  S.  App.  445, 
in  bill  for  foreclosure  of  mechanics'  lien,  a  cross-bill  alleging  a  non- 
fulfillment of  guarantees  was  proper;  Haire  v.  Baker,  5  N.  Y.  362, 
«,  defendant  cannot  reform  a  deed,  without  the  aid  of  a  cross-bilL 
Cited,  arguendo,  in  Nelson  v.  Dunn,  15  Ala.  513,  defining  purposes 
Y>f  cross-bilL  See  exhaustive  note,  83  Am.  Dec.  253,  on  the  nature 
and  objects  of  cross-bills. 

Distinguished  in  Lockwood  v.  Cleveland,  6  Fed.  724,  in  suit  against 
Interfering  patentee,  the  defendant  is  not  required  to  file  a  cross- 
bill in  order  to  obtain  afllrmatlve  relief. 

11  Wheat  467-475,  6  L.  521,  UNITED  STATES  v.  ORTEGA. 

Constitutional  law. —  An  indictment  under  the  crimes  act  of 
1790,  for  offering  violence  to  the  person  of  a  foreign  minister,  is 
not  a  case  "  affecting  ambassadors,  and  other  public  ministers  and 
<;on8uls,"  within  article  3   of  the  Constitution,  p.  468. 

Cited  in  Bylew  v.  United  States,  13  Wall.  594,  595,  20  L.  642,  hold- 
ing "  the  civil  rights  bill,"  giving  Jurisdiction  to  the  Circuit  Court 
in  causes  "affecting"  certain  persons,  does  not  apply  to  mere 
witnesses  in  the  case. 

Miscellaneous. —  Cited,  arguendo,  in  B5rs  v.  Preston,  111  U.  S. 
257,  28  L.  421,  4  S.  Ct.  409,  in  discussions  as  to  whether  the  Circuit 
Court  may  under  any  circumstances  hear  a  suit  against  a  foreign 
consul;  in  Ames  v.  Kansas,  111  U.  S.  467,  28  L.  489,  4  S.  Ct.  446, 
discussing  extent  of  the  original  jurisdiction  of  the  Supreme  Court; 
St.  Luke's  Hospital  v.  Barclay,  3  Blatchf.  265,  F.  C.  12,241,  citing 
note  a^  the  end  of  principal  case;  in  Gittings  v.  Crawford,  Taney, 
S,  7,  F.  G.  5,465,  holding  constitutional  provision  giving  original 
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Jnrigdiction  to  the  Supreme  Court  in  cases  affecting  ambassadors, 
etc.,  does  not  render  unconstitutional  an  act  of  congress  giying 
Jurisdiction  to  the  District  Court  in  certain  civil  cases  against 
consuls  and  vice-consuls;  in  Graham  v.  Stucken,  4  Blatchf.  51,  F. 
C.  5,677,  in  disclission  of  the  Jurisdiction  of  the  Circuit  Court  over 
foreign  consuls;  In  re  lasigi,  79  Fed.  753,  exclusive  jurisdiction  of 
Federal  courts  in  criminal  cases  against  foreign  consuls,  does  not 
affect  commitment  or  extradition  proceedings;  Delafleld  v.  Illinois, 
2  Hill,  171,  in  discussion  of  the  exclusive  Jurisdiction  of  the  Su- 
preme Court;  in  State  v.  Strauder,  11  W.  Va.  808,  in  general  discus- 
sion of  the  same  question;  United  States  v.  Rhodes,  1  Abb.  82, 
F.  C.  16,151,  holding  constitutional,  civil  rights  bill.  See  note^  4 
Wash.  538,  F.  0. 15,d7L 
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Practice. —  The  Supreme  €k>art  has  power  to  reinstate  any  cause 
dismissed  by  mistake,  p.  9. 

This  rule  has  been  applied  in  the  following  citing  cases:  Alviso 
T.  United  States,  6  Wall.  458,  18  L.  721,  where  appeal  was  dismissed 
for  apparent  want  of  citation,  and  it  was  shown  later  that  citation 
had  been  liled,  but  destroyed  by  fire;  Snow  v.  Edwards,  2  Low.  275, 
F.  C.  13,145,  allowing  summary  rehearing,  on  motion,  in  admiralty 
cause  during  term  at  which  decree  made;  The  Brig  Antelope,  1 
Ben.  347,  F.  C.  480,  applying  principle  in  setting  aside  decree  dis- 
missing libel  in  admiralty;  Lovett  ▼.  State,  29  Fla.  398,  11  So.  178, 
16  L.  R.  A.  315,  vacating  entry  reversing  decree  of  lower  court, 
where  transcript  upon  which  Judgment  based  was  shown  to  be  erro- 
neous; Gibson  V.  Chouteau,  45  Mo.  173,  100  Am.  Dec.  368,  granting 
motion  to  correct  judgment  improperly  entered;  Legg  v.  Overbagh, 
4  Wend.  192,  21  Am.  Dec.  117,  holding  that  where  error  occurs  in 
remitting  cause  to  court  below,  higher  court  still  retains  jurisdic- 
tion and  may  reinstate  cause;  Chambers  v.  Hodges,  3  Tex.  529, 
vacating  order  for  rehearing  entered  by  mistake;  JStna  Life  Ins. 
Co.  V.  McCormick,  20  Wis.  269,  setting  aside  decree  of  foreclosure 
obtained  upon  notice  of  five  days  instead  of  eight,  as  required  by 
statute.  See  also  note,  21  Am.  Dec.  119,  on  general  subject  Cited 
approvingly,  but  without  application  of  the  rule,  in  Poole  v.  Nixon, 
19  Fed.  Cas.  993. 

Distinguished  in  Ex  parte  Sibbald  v.  United  States,  12  Pet.  492,. 
9  L.  1169,  denying  power  of  court  to  reverse  or  annul  its  own  final 
decree  for  errors  of  fact  or  law,  after  term  in  which  it  was  ren- 
dered; Bank  of  U.  S.  v.  Moss,  6  How.  38,  12  L.  334,  denying  power  to 
annul  such  decree  after  term,  even  where  want  of  jurisdiction  showu^  • 
and  holding  judgment  binding  until  reversed  on  error;  Rice  v.  Rail- 
road Co.,  21  How.  85,  16  L.  32,  and  Phillips  v.  Negley,  117  U.  S.  674. 
29  L.  1015,  6  S.  Ct.  905,  holding  that  writ  of  error  dismissed  at  one 
term  cannot  be  reinstated  on  the  docket  at  a  later  term,  because 
the  writ,  having  expired  by  the  termination  of  that  term,  is  functus 
ofBcio;  Jenkins  v.  Eldredge,  1  Wood.  &  M.  63,  F.  O.  7,269,  holding 
that  terms  of  final  judgment  cannot  be  materially  altered  except 
on  review,  appeal,  or  error.  So  also  in  Bissel,  etc.,  Co.  v.  Goshen, 
etc.,  Co.,  72  Fed.  553,  43  U.  S.  App.  47,  ruUng  similarly;  Mason 
v.  Pearson,  118  Mass.  63,  denying  right  of  court  to  annul  final  de- 
cree, in  absence  of  mistake;  King  v.  Ruckman,  22  N.  J.  Bq.  663^ 
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denying  motion  for  rehearing  on  merits  after  final  decree  regularly 
entered. 

Admiralty  ^  Practice.— Stipulation  for  property  subject  to  pro- 
cess is  a  mere  substitute  for  the  thing  itseif,  and  the  stipulators 
are  subject  to  the  exercise  of  all  the  powers  which  the  court  could 
exercise  if  the  property  were  in  its  custody,  p.  10. 

The  principle  inyolyed  in  this  ruling  has  been  applied  in  The 
Wanata,  95  U.  S.  611,  615,  24  L.  464,  466,  collecting  authorities,  and 
holding  stipulators  liable  only  to  amount  stipulated;  United  States 
y.  Ames,  09  U.  S.  S6,  25  L.  296,  holding  that  question  as  to  whether 
case  is  made  for  recall  of  property  must  be  determined  before  final 
decree  is  rendered  on  bond;  Munks  y.  Jackson,  66  Fed.  574,  29  U.  S. 
App.  482,  holding  that  where  process  has  been  issued  against  yes- 
sel,  decree  and  execution  may  be  awarded  against  stipulators  with- 
out separate  suit;  The  Frank  Vanderkerchen,  87  Fed.  705,  holding 
rule  applicable  where  stipulation  for  yalue  giyen  without  issuance  of 
monition  or  seizure  of  yessel;  Richardson  y.  Cleayeland,  5  Port  268, 
holding  that  where  stipulation  is  entered  into  and  yessel  released, 
lien  acquired  by  seizure  is  thereby  discharged  and  condemnation  of 
property  cannot  be  decreed;  Mitchell  y.  Chambers,  43  Mich.  159,  5 
N.  W.  63,  holding  that  Judgment  against  yessel  may  include  stipu- 
lators as  part  of  general  adjudication;  Bartlett  y.  Spicer,  75  N.  Y. 
582,  holding  that  where  stipulation  is  giyen  in  action  in  rem,  re- 
coyery  on  it  cannot  be  in  personam.  Cited  approyingly,  but  with- 
out particular  application  to  the  point  in  issue,  in  Lovering  y.  In- 
surance Co..  12  Pick.  365. 

Distinguished  in  The  Oregon,  158  U.  S.  206,  211,  39  L.  952,  954, 
15  S.  Ct.  812,  814,  holding  that  where  stipulation  is  giyen  for  par- 
ticular suit,  sureties  are  not  liable  to  interyenors.  Limited  in 
Braithwaite  y.  Jordan,  5  N.  Dak.  207,  212,  66  N.  W.  704,  705,  31  L. 
R.  A.  244,  246,  bond  not  limited  for  enforcement  to  court  haying 
Jurisdiction  of  res,  but  may  be  enforced  in  any  court  haying  Juris- 
diction of  action  of  debt 

Prize  —  Practice.—  Proceedings  for  condemnation  of  captures 
made  by  public  armed  yessel s  are  in  the  name  and  authority  of  the 
United  States,  who  prosecute  for  themselyes  as  well  as  the  cap- 
tors, p.  11. 

Modified  in  Proceeds  of  Prizes  of  War,  Abb.  Adm.  497,  F.  O. 
11,440,  holding  that  where  United  States  district  attorney  authorizes 
libel  for  condemnation  to  be  filed  by  indiyidual  captors,  the  court 
will  allow  proceedings  to  be  so  conducted. 

Admiralty  pleading.— In  general,  it  is  sufi3cient  if  a  libel  in 
rem  for  a  forfeiture  allege  the  offense  in  the  words  of  the  statute, 
p.  13. 

Cited  and  applied  in  Cross  y.  United  States,  1  Gall.  31,  P.  0.  3,434, 
holding  that  i^  action  for  debt  for  penalty  under  embargo  act,  it 
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was  not  necessary  to  allege  particular  articles  composing  cargo, 
nor  that  owner  was  knowingly  concerned  in  illegal  voyage;  The 
Cherokee,  5  Fed.  Cas.  549,  holding  that  forfeiture  cannot  be  enforced 
when  averments  in  libel  do  not  bring  offense  within  provisions  of 
statute;  United  States  v.  Arms,  24  Fed.  Gas.  863,  under  facts  similar 
to  those  in  principal  case;  United  States  v.  Distilled  Spirits,  28  Fed. 
Cas.  122,  holding  insufficient,  a  general  averment  that  statute  haa 
f>een  violated. 

Prize.—  In  a  libel  in  rem  for  piratical  aggressions,  it  is  not  neces- 
sary to  allege  or  prove  a  conviction  of  the  person  for  the  criminal 
offense,  p.  15. 

This  principle  is  applied  in  the  following  citing  cases:  United 
States  V.  Brig  Malek  Adhel,  2  How.  234,  11  L.  249.  decreeing  for- 
feiture of  vessel  for  piratical  acts  of  master,  although  owners  inno- 
cent, and  vessel  had  originally  sailed  with  lawful  purpose;  Jecker 
v.  Montgomery,  18  How.  116,  15  L.  314,  ruling  similarly  where  ves- 
sel seized  for  trading  with  enemy  under  charter-party,  although 
owner  innocent;  Dobbin's  Distillery  v.  United  States,  96  U.  S.  400, 
24  L.  638,  holding  property  leased  for  distillery  liable  to  forfeiture 
for  illegal  acts  of  lessee,  although  owner  ignorant  of  such  acts; 
Friedenstein  v.  United  States,  125  U.  S.  231,  31  L.  740,  8  S.  Ct  842, 
and  Origet  v.  United  States,  125  U.  S.  247,  31  L.  747,  8  S.  Ct.  850, 
holding  that,  in  proceedings  for  forfeiture  of  property  for  violation 
of  revenue  laws,  judgment  need  not  recite  finding  of  jury  that 
acts  charged  were  done  with  intent  to  violate  laws;  The  Three 
Friends,  166  U.  S.  50,  41  L.  914,  17  S;  Ct.  497  (affirming  78  Fed.  175), 
where  forfeiture  of  vessel  for  violation  of  neutrality  held  not  to  be 
dependent  upon  conviction  of  persons  charged  with  doing  acts  pro- 
hibited (and  see  dissenting  opinion,  p.  71,  41  L.  921,  17  S.  Ct  505); 
United  States  v.  Coal,  6  Blss.  391,  F.  C.  16.515,  holding  proceeding 
in  rem  for  violation  of  revenue  law  not  to  be  criminal  proceeding, 
and  hence  the  revenue  law  is  not  a  penal  statute  to  be  strictly  con- 
strued; The  Steamer  Missouri,  3  Ben.  517,  F.  C.  9,662,  holding  that 
in  proceedings  for  forfeiture  of  vessel  under  statute  providing 
penalty  for  entering  goods  without  manifest,  prior  seizure  need  not 
be  alleged;  Virginia,  etc.,  Co.  v.  United  States,  Taney,  421,  F.  C. 
16.973,  holding  forfeiture  of  vessel  for  violation  of  navigation  laws 
not  to  be  dependent  upon  proceedings  against  owners;  The  Ambrose 
Light,  25  Fed.  415,  decreeing  forfeiture  of  vessel  sailing  under 
rebel  commission,  although  officers  and  crew  discharged;  United 
States  V.  Sills,  47  Fed.  497,  499,  holding  that  conviction  under 
revenue  laws  for  illicit  distilliDg,  whereby  person  is  fined  and  im- 
prisoned, does  not  bar  proceeding  in  rem  for  forfeiture  of  property; 
United  States  v.  Olsen,  57  Fed.  584,  holding  forfeiture  of  vessel  for 
landing  of  Chinese  in  violation  of  exclusion  act,  cannot  be  pleaded 
in  bar  to  indictment  against  owner;  The  Meteor,  17  Fed.  Cas.  182, 
holding  that  forfeiture  of  vessel  seized  for  violation  of  neutrality 
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is  not  dependent  upon  conviction  of  person  accused  of  arming  her; 
United  States  v.  Hall,  26  Fed.  Cas.  78,  holding  railroad  property 
liable  to  forfeiture  where  company  had  notice  that  private  persons 
were  carrying  letters  over  road  in  violation  of  postal  laws;  Our 
House  V.  State,  4  G.  Greene,  176,  holding  that  indictment  against 
house  as  "  dram  shop  and  nuisance,"  under  code,  need  not  aver  that 
owner  knew  of  illegal  use  of  property;  Williams  v.  Delano,  155  Mass. 
14.  28  N.  E.  1123,  refusing  to  entertain  action  of  conversion  against 
officer  seizing  property  while  proceedings  for  forfeiture  were 
pending. 

Cited  approvingly,  but  without  particular  application  of  the  rule. 
In  The  John  G.  Stevens,  170  U.  S.  121,  42  L.  973,  18  S.  Ct.  547, 
collecting  authorities  on  general  subject 

Distinguished  in  Coffey  v.  United  States,  116  U.  S.  443,  29  L.  687, 
6  S.  Gt  440,  holding,  that  where  forfeiture  of  property  has  been 
decreed  in  action  in  rem,  under  revenue  laws,  acquittal  in  criminal 
action  is  conclusive  in  favor  of  claimant  In  action  to  recover  such 
property;  United  States  v.  Athens  Armory,  2  Abb.  (U.  S.)  143,  F.  O. 
14,473  (see  35  Ga.  357),  holding  that  grant  of  **  pardon  and  amnesty  ** 
to  the  person,  barred  Judgment  of  condemnation  of  property  used 
for  purpose  of  manufacturing  arms  for  Confederate  government; 
The  Sidonian,  38  Fed.  441,  443,  holding,  that  until  fine  has  been  im- 
posed on  master  under  statute,  for  not  providing  certain  equipment, 
a  libel  against  vessel  for  such  fine  cannot  be  maintained;  Norris  v. 
Doniphan,  4  Met  (Ky.)  390,  where  statute  in  question  comprehended 
forfeitures  on  account  of  offenses  of  owner  of  property  without 
reference  to  use  of  property. 

Admiralty.—  Damages  always  rest  in  the  sound  discretion  of  the 
court  under  all  the  circumstances,  p.  17. 

Cited  and  applied  in  The  Explorer,  20  Fed.  138,  an  action  in  marine 
tort  for  negligence  resulting  in  injury  of  steamer;  so  also  in  The 
Max  Morris,  24  Fed.  863,  a  similar  case.  Cited  approvingly,  but 
without  particular  application,  in  The  Max  Morris,  137  U.  S.  13,  34 
L.  589,  11  S.  Ct  32,  discussing  the  general  subject  of  damages  in 
admiralty. 

Prize.—  Probable  cause  for  seizure  constitutes  a  bar  to  a  subse- 
quent claim  for  damages  for  illegal  seizure,  p.  17. 

Distinguished  in  United  States  v.  Reindeer,  27  Fed.  Cas.  708, 
where  seizure  was  made  under  municipal  law  providing  that  prob- 
able cause  should  constitute  defense,  but  certificate  of  probable 
cause  was  refused. 

Appeal  and  error.— Where  testimony  is  admitted  without  objec- 
tion in  the  lower  court  it  cannot  be  objected  to  on  appeal,  p.  18. 

Cited  and  applied  in  Den  v.  Geiger,  9  N.  J.  L.  238,  refusing  to  set 
aside  verdict  because  hearsay   evidence   admitted   at   trial.     Ap- 
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proved  also  In  dissenting  opinion,  Ck)les  ▼.  Kelsey,  2  Tex.  562,  but 
application  not  apparent.  See  also  dissenting  opinion,  Harrison  y. 
Nixon,  9  Pet  531,  535,  9  L.  219,  220. 

Miscellaneous  citations.—  Cited  in  The  James  Andrews,  2  Sprague, 
123,  F.  O.  7,189.  but  application  doubtful;  as  also  In  United  States 
V.  Packages,  27  Fed.  Cas.  286. 

12  Wheat  19-39,  6  L.  537,  MARTIN  v.  MOTT. 

Militia  —  Statutory  construction  —  Public  officers.— Whenever  a 
statute  gives  a  discretionary  power  to  any  person,  to  be  exercise<l 
by  him  upon  his  own  opinion  of  certain  facts,  such  person  is  to  be 
considered  as  the  sole  and  exclusive  judge  of  the  existence  of  those 
facts.  So  where  the  president  is  empowered  to  call  forth  the 
militia  in  certain  exigencies,  he  is  the  exclusive  judge  as  to  when 
such  exigency  has  arisen,  pp.  31,  32. 

This  rule  has  been  frequently  cited  and  the  citations  collect  the 
following  cases  involving  or  discussing  this  general  principle: 
Luther  v.  Borden,  7  How.  44,  77,  12  L.  600,  613,  construing  act  em- 
powering president  to  determine  lawful  government  in  a  State,  and 
denying  right  of  courts  to  question  his  decision;  Willies  v.  Dinsman, 
7  How.  130,  131,  12  L.  636,  637,  holding  that  naval  officer  inflicting 
punishment  upon  seaman  is  prima  facie  justified  by  showing  case  to 
be  within  his  delegated  power;  Murray  v.  Hoboken,  etc.,  Co.,  18 
How.  280,  15  L.  370,  citing  principal  case  as  instance  where  president 
exercised  discretionary  power;  United  States  v.  Speed,  8  Wall.  83, 
19  L.  451,  holding  that  where  commission  is  vested  with  discretion- 
ary powers  in  making  contracts,  validity  of  contracts  so  made  does 
not  depend  upon  degree  of  wisdom  exercised;  Mullan  v.  United 
States,  140  U.  S.  245,  35  L.  491,  11  S.  Ct  790,  holding,  that  where 
naval  commander  has  power  to  convene  court-martial,  his  act  In 
doing  so  will  be  presumed  to  have  been  done  within  limits  of  his 
discretion;  Nishimura  Ekiu  v.  United  States,  142  U.  S.  660,  35  L. 
1149,  12  S.  Ct.  338,  declaring  decision  of  inspector  of  immigration 
within  authority  conferred  by  act  of  congress,  to  be  conclusive  as  to 
right  of  immigrant  to  land;  so  also  in  Lem  Moon  Sing  v.  United 
States,  158  U.  S.  544,  39  L.  1084,  15  S.  Ct  969,  ruling  similarly; 
Swaim  v.  United  States,  165  U.  S.  559,  560,  41  L.  825,  17  S.  Ct  450, 
451,  holding  that  where  president  is  empowered  to  convene  general 
•court-martial,  he  is  presumed  to  act  in  accordance  with  law,  and 
its  sentence  cannot  be  attacked  collaterally;  Ex  parte  Field,  5 
Blatchf.  77,  81  F.  C.  4,761,  holding  United  States  marshal  liable 
to  fine  for  not  producing  prisoner  before  military  court,  president 
having  proclaimed  martial  law,  and  suspended  writ  of  habeas 
corpus;  Allen  v.  Blunt,  3  Story,  745,  F.  C.  216,  holding  decision  of 
commissioner  of  patents  conclusive  as  to  facts  and  law  arising 
under  application  for  patent;  Gould  v.  Hammond,  McAll.  237,  239, 
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P.  O.  5,638,  afflrmlng  right  of  collector  of  port  to  determine  con- 
clusively when  perishable  goods  are  to  be  sold;  United  States  v. 
Packages,  27  Fed.  Oas.  288,  289,  on  point  that  where  president  has 
declared  States  to  be  in  insurrection,  courts  are  bound  by  his  decision; 
and  to  the  same  effect  are  United  States  v.  Cement,  27  Fed.  Cas.  203, 
and  United  States  v.  Cotton,  27  Fed.  Cas.  328;  in  United  States  v. 
Tropic  Wind,  28  Fed.  Cas.  221,  ^rming  exclusive  power  of  presi- 
dent to  determine  when  blockade  should  be  declared;  In  re  Day, 
27  Fed.  680,  dismissing  writ  of  habeas  corpus  to  obtain  release  of 
person  held  by  commissioner  of  immigration,  pending  inquiry  as  to 
right  to  land. 

State  courts  have  applied  the  rule  in  the  following  cases:  Hamner 
V.  Mason,  24  Ala.  485,  holding  that  where  existence  of  fact  upon 
which    jurisdiction   depends   is    determinable   by    court,    decision 
thereon  Is  final;  dissenting  opinion,  Ikelheimer  v.  Chapman,  32  Ala. 
602,  604,  605,  asserting  plenary  authority  of  administrator  to  sell 
property  of  estate;  McTyer  v.  McDowell,  36  Ala.  46,  ruling  similarly 
as  to  acts  of  commissioner-general  of  land  office  in  disposing  of 
land;  Brinster  v.  Compton,  68  Ala.  302,  holding  that  where,  under 
statute,  probate  Judge  had  power  to  apprentice  minor  paupers,  valid- 
ity of  act  in  doing  so  cannot  be  questioned  in  collateral  proceeding; 
Echols  V.  Tate,  53  Ark.  16,  13  S.  W.  254,    holding  president's  act  in 
expelling  persons  from  territory   not  reviewable  by  courts;  Franklin 
V.  State  Board  of  Examiners,  23  Cal.  176,  under  facts  similar  to 
those  in  principal  case;  People  v.  Pacheco,  27  CaL  223,  affirming  ex- 
clusive power  of  legislature  to  determine  when  such* state  of  war 
exists  as  will  authorize  it  to  create  a  debt  to  repel  invasion;  Porter 
V.  Haight,  45  Cal.  630,  holding  that  where  prison  directors  are  au- 
thorized to  annul  contracts  made  for  convict  labor,  court  cannot 
review  their  action  in   so  doing;    New   York,   etc.,    R.    R.   Co.'s 
Appeal,  62  Conn.  540,  26  Atl.  126,  construing  statute  giving  railroad 
commissioners  power  to  establish  grades;  Green  v.  Savannah,  0  Ga. 
11,  refusing  to  review  act  of  mayor  in  abating  nuisance  as  authorized 
by  city  ordinance;  EvansvlUe,  etc.,  R.  R.  Co.  v.  Evansville,  15  Ind. 
421,  holding  that  where  jurisdiction  of  inferior  court  depends  upon 
existence  of  facts  to  be  determined  by  courts  itself,  its  decision  as  to 
■such  facts  is  final;  English  v.  Smock,  34  Ind.  134,  is  to  the  same 
effect;  Perkins  v.  Rogers,  35  Ind.  156,  0  Am.  Rep.  664,  holding  that 
-date  when  peace  formally  declared  by  president,  was  to  be  taken 
In  determining  time  during  which  statute  of  limitations  suspended 
by  Rebellion;  Koehler  v.  Hill,  60  Iowa,  566,  14  N.  W.  750,  denying 
jurisdiction  of  courts  to  enjoin  passage  of  act  by  legislature  (and 
see   dissenting   opinion,    p.   578,    14    N.    W.    756,    627,    15   N.    W. 
^1);  dissenting  opinion,  Corbln  v.  Marsh,  2  Duv.  (Ky.)  231,  majority 
denying  constitutionality  of  act  of  congress  emancipating  wives  and 
children  of  slaves  volunteering  as  soldiers  in  Federal  army;  School 
District  V.  Mtna,  Ins.  Co.,  54  Me.  513,  holding  school  district  to  be 
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the  excloslve  and  final  judge  as  to  necessity  for  sale  of  Its  school- 
house;  People  ex  rel.  v.  Wayne,  39  Mich.  20,  denying  power  of  court 
to  review  act  of  county  clerk  in  approving  bond,  where  such  ap- 
proval is  discretionary  under  statute;  State  v.  Town  of  Lime,  23 
Minn.  526,  where  decision  of  town  clerk  that  signers  of  request  for 
bond  election  are  freeholders,  held  to  be  conclusive;  Reed  v.  Con- 
way, 20  Mo.  47,  49,  holding  surve3g5r-general  not  liable  to  action  for 
revoking  commission  of  deputy  and  annulling  surveying  contract, 
where  such  power  discretionary  and  exercised  in  good  faith;  dissent- 
ing opinion.  People  ex  rel.  v.  Parker,  3  Neb.  432,  arguing  that  where 
governor  has  exercised  discretion  in  calling  extra  session  of  legisla- 
ture, members  are  bound  to  assemble  and  governor  cannot  revoke 
call;  Waldron  v.  Berry,  51  N.  H.  142,  holding  conclusive,  the  act  of  a 
town  surveyor  in  fixing  grade  of  streets;  Hart  v.  Albany,  9  Wend. 
594,  24  Am.  Dec.  183,  arguing  in  favor  of  right  of  private  citizen  to 
abate  public  nuisance;  People  v.  Collins,  19  Wend.  61,  refusing  to 
review  act  of  commissioners  vested  with  discretionary  powers  in 
opening  roads;  dissenting  opinion,  Kneedler  v.  Lane,  45  Pa.  St  292, 
concurring  with  majority  on  point  that  United  States  conscript  law 
was  constitutional,  but  denying  jurisdiction  of  court  to  consider 
question;  In  re  Legislative  Adjournment,  18  R.  L  834,  27  Atl.  328, 
22  L.  R.  A.  721,  and  n.,  affirming  power  of  governor  to  judge  as  to 
facts  calling  for  adjournment  of  legislature;  Chapln  v.  Ferry,  3 
Wash.  396,  28  Pac.  758,  15  L.  R.  A.  120,  and  n.,  construing  statute 
empowering  governor  to  call  out  militia;  Druecker  v.  Salomon,  21 
Wis.  626,  628)  94  Am.  Dec.  574,  576,  affirming  constitutionality  of 
act  similar  to  that  in  principal  case. 

Cited  approvingly,  but  without  particular  application  of  the  rule, 
in  Ex  parte  Vallandingham,  1  Wall.  254,  17  L.  594;  In  re  Meador,  1 
Abb.  333,  F.  C.  9,375;  United  States  v.  Kendall,  5  Cr.  O.  C.  276,  F.  0. 
15,517;  Schoettgen  v.  Wilson,  48  Mo.  257,  discussing  general  subject; 
People  ex  rel.  v.  Campbell,  40  N.  Y.  136. 

Distinguished  in  In  re  Tom  Yum,  64  Fed.  487,  asserting  jurisdic- 
tion of  court  to  issue  writ  of  habeas  corpus  to  determine  citizenship 
of  Chinese  refused  permission  to  land  by  immigration  commissioner; 
State  ex  reL  v.  Clark,  61  Mo.  269,  holding  offer  of  reward  by  gover- 
nor for  arrest  of  fugitive  accused  of  murder,  not  to  be  conclusive 
proof  of  fact  that  person  arrested  was  a  fugitive  at  time  of  arrest 

Agency. —  Where  a  superior  officer  is  vested  with  discretionary 
powers,  subordinate  officers  are  not  liable  for  acts  done  under  orders 
in  the  execution  of  such  powers,  p.  31. 

Cited  and  applied  in  McCall  v.  McDowell,  1  Abb.  (U.  S.)  219, 
Deady,  245,  F.  C.  8,673,  holding  subordinate  officer  not  liable  to 
action  for  false  imprisonment,  where  arrest  made  by  command  of 
superior  officer. 

Limited  in  United  States  v.  Doherty,  27  Fed.  732,  holding  officer 
liable  for  abuse  of  power  In  acting  from  malicious  motive. 
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Xilitia  —  Pleading.— A  requisition  by  the  president  is  an  order, 
and  it  is  not  necessary  in  pleading  to  set  out  the  order;  it  is  suffi- 
cient to  aver  that  it  wafi  made,  p.  33. 

Oited  and  principle  applied  in  Wilder  v.  McCormlck,  2  Blatchf.  34, 
F.  C.  17,650,  holding  that  in  declaration  on  patent,  an  averment 
that  patent  and  specification  are  "  in  the  language  of  the  import 
and  to  the  effect  following,"  is  sufficient;  Grant  v.  State,  62  Ala. 
236,  holding  that  order  of  presiding  Judge  convening  special  term 
need  not  recite  that  such  term  was  necessary,  such  order  being,  in 
itself,  an  affirmation  of  the  necessity;  Bruen  v.  Ogden,  11  N.  J.^ 
L.  376,  383,  20  Am.  Dec.  507,  604,  where,  in  action  of  replevin 
brought  by  defendant  in  execution,  it  was  held  sufficient  for  officer 
to  show  Judgment  and  execution;  Stuyvesant  v.  New  York,  7  Cow. 
608,  holding  that  where  corporation  is  authorized  to  pass  by-laws, 
wherever  It  was  deemed  necessary  and  proper,  a  by-law  need  not 
recite  that  it  was  necessary;  Gronin  v.  People,  82  N.  Y.  323,  37  Am. 
Bep.  568,  holding  that  where  city  council  is  empowered  by  charter 
to  pronibit  certain  acts  when  deemed  necessary,  prohibitory  ordi- 
nance need  not  allege  reasons  for  its  enactment 

.    Militia. —  Disobedience  to  an  order  of  the  president  calling  forth 
the  militia  renders  a  citizen  liable  to  trial  by  court-martial,  p.  34. 

Gited  and  principle  applied  in  In  re  Spangler,  11  Mich.  321,  323, 
denying  Jurisdiction  to  State  court  to  issue  habeas  corpus  for  release 
of  person  drafted  for  military  duty  under  call  of  president!  although 
such  person  not  actually  mustered  in;  dissenting  opinion,  McCaff- 
erty  v.  Guyer,  59  Pa.  St  123,  arguing  in  favor  of  constitutionality  of 
State  law  disfranchising  deserters.  Gited  as  an  iustance  where  the 
court  considered  the  question  as  to  when  a  person  became  liable 
to  trial  by  court-martial,  In  Tyler  v.  Pomeroy,  8  Allen,  403,  holding, 
however,  that  mere  signing  a  paper  in  hands  of  municipal  officer 
promising  to  serve  a  certain  time  after  mustered  into  service,  did 
not  constitute  a  person  a  soldier,  and  liable  to  court-martial  for 
refusal  to  serve.  See  also  Howes  v.  Middleborough,  108  Mass.  127, 
referring  to  principal  case  and  holding  that  militia  does  not  become 
part  of  national  forces  until  mustered  in. 

Court-martial  proceedings  are  to  be  conducted  according  to  the 
general  usage  of  the  military  service,  or  the  customary  military 
law,  p.  35. 

Gited  and  the  principle  applied  in  Smith  v.  Whitney,  116  U.  S. 
179,  29  L.  605,  6  S.  Gt.  576,  holding  that  writ  of  prohibition  does  not 
lie  from  Supreme  Gourt  to  court-martial  to  review  its  decision  of 
questions  within  its  Jurisdiction;  Ex  parte  Henderson,  11  Fed.  Gas. 
1072,  construing  act  of  congress  providing  for  organization  of  courts- 
martial  to  try  contractors  guilty  of  fraud. 

Miscellaneous  citations. —  Gited  in  In  re  Wilson,  18  Fed.  36,  but 
application  doubtful:  Kelley  v.  State,  25  Ark.  398,  on  point  that 
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Judicial  must  follow  decision  of  political  department  as  to  political 
status  of  State.  This  cited  in  Briglit  y.  Cemetery  Assn.,  83  La.  Ann. 
61. 

12  Wlieat  40-63,  6  L.  644.  CLARK  v.  CITY  OF  WASHINGTON. 

Corporations. —  Where  a  municipal  corporation  is  granted  a  power 
"Which  by  clear  intendment  is  to  be  exercised  by  it  ezdnsively, 
«uch  power  cannot  be  delegated  to  any  other  person,  so  as  to  re- 
ileve  the  corporation  from  liability  for  its  exercise,  p.  54. 

Cited  and  principle  applied  in  East  Hartford  v.  Bridge  Co.,  10 
How.  535,  13  L.  528,  holding  that  where  city  has  been  empowered 
to  construct  bridge,  it  cannot  assign  right  to  private  corporation 
«o  as  to  defeat  right  of  legislature  to  revoke  such  power;  Common- 
wealth V.  Smith,  141  Mass.  140,  6  N.  E.  91,  denying  right  of  inspector 
ot  milk  to  appolDt  agent,  with  right,  in  absence  of  inspector,  to  take 
t>y  force  and  against  will  of  owner,  samples  of  milk  for  analysis; 
Maxwell  v.  Bridge  Co.,  41  Mich.  465,  2  N.  W.  644,  holding  that  where 
county  supervisors  are  authorized  to  select  site  for  bridge,  authority 
cannot  be  delegated  to  other  persons;  Pierce  v.  Emery,  32  N.  EL 
€08,  holding  that  railroad  corporation  cannot  mortgage  its  franchise 
to  the  impairment  of  its  duty  to  the  public,  unless  specially  author- 
ized by  charter;  State  v.  Hayes,  61  N.  H.  324,  denying  power  of 
legislature  to  submit  to  people  question  as  to  whether  certain  law 
shall  be  adopted,  legislature  having  no  right  to  delegate  legis- 
lative power;  Lufkin  v.  Galveston,  56  Tex.  533,  denying  power  of 
city  council  to  delegate  to  inferior  officer  its  duty  in  regulating 
public  works.  See  also  note  on  this  subject,  in  29  Am.  Rep.  108, 
110.  Cited  approvingly,  but  without  particular  application  of  rule, 
in  Kyle  v.  MaUn,  8  Ind.  37. 

Distinguished  in  Decorah  v.  Dunstan,  38  Iowa,  99,  holding  that 
where  city  was  empowered  to  regulate  and  license  auction  sales 
an  ordinance  delegating  such  power  to  mayor  was  valid. 

Corporations. —  Municipal  corporations  may  legislate  within 
prescribed  limits,  but  can  carry  their  laws  into  effect  only  by  their 
4igents.  Hence  they  are  liable  for  all  the  acts  of  such  agents  done 
twithin  the  scope  of  their  authority,  pp.  53,  63. 

Cited  and  principle  applied  in  Boone  County  v.  Railroad  Co.,  139  U. 
'£.  693,  35  L.  323, 11  S.  Ct  690,  holding  that  statute  of  Umitations  will 
run  against  county  whose  officers  have  been  negligent  in  enforcing 
rights  of  county;  Memphis  v.  Brown,  1  Flipp.  198,  P.  O.  9,415,  hold- 
ing persons  acting  for  city  with  knowledge  of  officials  may  recover 
tor  services;  Coburn  v.  San  Mateo  County,  75  Fed.  540,  holding  that 
ratification  by  board  of  sui>ervlsors  of  act  of  trespass  committed  by 
cue  of  its  members  renders  county  liable  in  tort;  Gas  Co.  v.  San 
Francisco,  9  Cal.  472,  holding  city  liable  on  contract  to  furnish  gas 
4&xecuted  by  its  officers;  Thorn  v.  Park  Commissioners,  130  IIL  007, 
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22  N.  E.  523,  holding,  however,  that  where  commissioners  seek 
confirmation  of  assessment  made,  burden  of  proof  is  on  them  to 
show  authority  to  make  assessment;  McGraw  v.  Marion,  98  Ky. 
683,  34  S.  W.  21,  holding  city  Uable  to  action  for  false  imprisonment 
arising  from  enforcement,  by  its  police  Judge,  of  an  unconstitutional 
ordinance;  County  Commissioners  v.  Duckett,  20  Md.  481,  83  Am. 
Dec.  663,  where  county  held  liable  to  action  for  negligence  of  com- 
missioners in  allowing  county  road  to  remain  out  of  repair;  Thayer 
V.  Boston,  19  Pick.  516,  31  Am.  Dec.  161,  holding  city  Uable  for 
acts  of  officers  in  obstructing  highway;  Sheldon  v.  Kalamazoo,  24 
Mich.  387,  where  city  held  liable  for  trespass  committed  by  officers 
in  condemning  land  for  street;  Leggett  v.  New  Jersey,  etc.,  Co., 
1  N.  J.  Eq.  553,  23  Am.  Dec.  734,  holding  private  corporation  bound 
by  act  of  officers  in  executing  mortgage;  Bailey  v.  New  York,  8 
Hill.  540,  38  Am.  Dec.  672,  where  city  held  liable  for  injuries 
resulting  from  negligence  of  employees  in  constructing  dam 
(affirmed  on  appeal,  2  Den.  447,  448);  De  Voss  v.  Richmond,  18 
Gratt.  346,  98  Am.  Dec.  651,  holding  that  where  city  has  authorized 
issue  of  bonds  and  prescribed  form,  it  will  be  liable  to  bona  fide 
holder  of  sucn  bonds,  although  city  officers  failed  to  execute  them 
properly.  See  also  notes,  12  Am.  Dec.  241,  and  30  Am.  St.  Hep.  378. 
The  principal  case  is  cited  upon  this  point  in  dissenting  opinions 
in  the  following  cases,  which,  however,  did  not  involve  an  appli- 
cation of  the  rule;  United  States  v.  Robertson,  5  Pet.  665,  8  L.  266; 
People  V.  Hoge,  55  Cal.  623;  Lucas  v.  Commissioners,  44  Ind.  572. 

Cited  approvingly,  but  without  particular  application  of  the  rule, 
in  Bacon  v.  Robertson,  18  How.  485.  15  L.  502;  Ohio,  etc..  Trust  Co. 
V.  Merchants',  etc.,  Trust  Co.,  11  Humph.  30,  53  Am.  Dec.  765. 

Distinguished  in  Anthony  v.  Adams,  1  Met  285,  holding  city  not 
to  be  liable  in  tort  for  unauthorized  act  of  officers  in  building  em- 
bankment and  flooding  adjacent  land;  Eastman  v.  Meredith,  36  N.  H. 
293,  72  Am.  Dec.  307,  denying  liability  of  city  where  injury  in  ques- 
tion resulted  from  mere  failure  of  city  to  provide  safe  place  for 
public  meeting:  Maxmilian  v.  New  York,  62  N.  Y.  164,  20  Am.  Rep. 
469,  denying  liability  of  city  for  acts  done  by  officer  whom  it  was 
required  by  statute  to  appoint  and  in  whose  duties  it  had  no  interest. 

Lotteries. —  A  clause  in  a  city  charter,  empowering  the  city 
to  "  authorize  the  drawing  of  lotteries,"  confers  a  power  to  be  exer- 
cised by  drawing  the  lotteries  on  account  and  at  risk  of  the  city, 
which  is  bound  to  the  holder  of  a  ticket,  to  pay  the  prize  drawn, 
p.  63. 

Distinguished  in  Shankland  v.  Washington,  5  Pet.  391,  8  L.  166 
(affirming  3  Cr.  C.  C.  328,  F.  C.  12,703),  a  case  involving  the  same 
lottery,  holding,  however,  that  where  owner  of  ticket  sold  half  in- 
terest before  drawing  without  notice  to  city,  city  was  not  liable 
for  prize,  it  having  authorized  no  half  tickets* 
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Corporations  —  depsndent  on  charter  for  powers  and  mode  of  exercise. 638 

Common-law  rule  that  acts  must  be  by  deed  under  seal,  not  applicable  to 

acts  done  at  corporate  meetings C8S 

Acts  need  not  be  reduced  to  writing  in  absenr  e  of  statute 688 

Person  acting  as  officer  of ,  presumed  rightfully  in  office 586 

Acts  of  officer  presupposing  delegated  power  deemed  yalid 637 

Acceptanceof  officer's  bond  presumable,  when 541 

Grants  beneficial  to  corporation  presumed  to  be  accepted 648 

Grant  of  charter  presumable  from  lapse  of  time 544 

Third  perjK>n  cannot  avail  himself  of  violation  of  directory  provision  in 

charter ..,. 6(# 

What  are  directory  provisions , ..•••...•.. 644 

Misoe  laneous  citations • • •••••• •••  MS 

Corporations  created  by  statute  depend,  both  for  their  powers 
and  the  mode  of  their  exercise,  upon  the  acts  creating  them,  p. 
68.  . 

The  principal  case  has  been  relied  upon  in  the  following  citing 
cases,  applying  this  rule  in  afllrming  or  denying  the  yalidity  of 
various  corporate  acts:  Bank  v.  Earle,  13  Pet.  587,  10  L.  307,  hold- 
ing that  bank  authorized  to  deal  in  exchange,  may  purchase  bills 
through  agent  in  another  State;  Perrine  y.  Canal  Co.,  9  How.  184» 

13  L.  97,  denying  power  of  canal  company  to  exact  tolls  ftt)m  pas- 
Bengers  in  absence  of  express  authorization  in  charter;  Market  Bank 
V.  Smith,  16  Fed.  Cas.  758,  decreeing  repayment  of  interest  collected 
above  amount  limited  in  bank  charter;  Jemison  v.  Bank,  17  Ala. 
760,  denying  right  of  bank  to  sue  after  forfeiture  of  charter,  in 
absence  of  express  authorization;  City  of  Selma  v.  Mullen,  46  Ala. 
414,  holding  valid  a  parol  contract  made  by  municipal  officers  within 
the  scope  of  their  powers,  parol  contracts  not  having  been  prohibited 
by  charter;  dissenting  opinion,  Southern  Life  Ins.,  etc.,  Co.  v. 
Lanier,  5  Fla.  171,  majority  holding  that  provision  in  bank  charter 
authorizing  bank  to  sell  surrendered  stock  for  cash  and  invest  pro- 
ceeds in  mortgages  was  merely  directory  and  bank  could  receive  the 
bond  and  mortgage  of  an  individual  for  stock  issued  to  him  directly; 
Breaux  v.  Iberville,  23  La.  Ann.  236,  denying  power  of  city  officers 
to  issue  bonds  not  provided  for  by  charter,  and  holding  city  not 
liable  to  suit  on  bonds  so  issued;  Weckler  v.  Bank,  42  Md.  590,  20 
Am.  Rep.  100,  denying  power  of  bank  to  engage  in  business  of 
selling  railroad  bonds  on  commission,  in  absence  of  express  author- 
ization; Sanborn  v.  Insurance  Co.,  16  Gray,  454,  77  Am.  Dec.  421, 
holding  that  grant  of  power  to  make  contracts  of  insurance  implies 
power  to  make  parol  contracts;  Matthews  v.  Skinker,  62  Mo.  332,  21 
Am.  Rep.  427,  denying  power  of  national  bank  to  take  deed  of  trust 
to  land  as  security  for  contemporaneous  loan;  Mt.  V.  Bk.  v.  Porter, 
52  Mo.  App.  250,  holding  that  power  granted  bank  in  charter  to 
negotiate  and  discount  negotiable  and  nonuegotiable  paper,  implied 
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power  to  negotiate  bonds;  Moss  v.  Averell,  10  N.  Y.  454,  holding  that 
corporation  having  power  to  purchase  property  conld  give  promis- 
sory notes  on  such  purchase;  McDonald  v.  New  York,  68  N.  Y.  27, 
28,  23  Am.  Rep.  147,  148,  where  city  held  not  to  be  bound  by  act  of 
ofUcers  in  contracting  for  materials,  where  such  act  prohibited  by 
charter;  Crocker  v.  Whitney,  71  N.  Y.  166,  and  Fowler  v.  Scully, 
72  Pa.  St  461,  13  Am.  Rep.  701,  denying  power  of  bank  to  take  mort- 
gage as  security  for  future  indebtedness,  charter  having  only 
empowered  it  to  so  secure  past  debts;  State  v.  Wilmington  R.  R. 
Co.,  Busb.  236,  holding  that  indictment  charging  railroad  company 
as  owner  of  public  ferry  for  not  keeping  it  in  repair,  must  show  such 
duty  to  be  imposed  by  charter;  Madison,  etc.,  Co.  v.  Watertown, 
etc.,  Co.,  7  Wis.  80,  holding  that  grant  of  power  to  construct  plank 
road  does  not  Include  power  to  loan  money.  Cited  approvingly, 
but  without  particular  application  of  the  rule.  In  the  following 
cases:  Planters'  Bank  v.  Sharp,  6  How.  322,  337,  12  L.  466,  462; 
Hartford,  etc.,  R.  R.  Co.  v.  Kennedy,  12  Conn.  508;  SafTord  v. 
Wyckoff,  4  Hill,  448. 

Distinguished  In  Barnes  v.  Ontario  Bank,  10  N.  Y.  163,  holding 
that  where  bank  is  vested  with  general  po'frer  its  abuse  cannot 
prejudice  innocent  third  persons. 

Corporations. —  The  common-law  rule  that  corporations  aggregate 
can  do  nothing  but  by  deed  under  their  common  seal,  is  Inapplicable 
to  acts  and  votes  passed  by  such  corporations  at  corporate  meet- 
ings, pp.  67,  68. 

Cited  and  applied  in  Savings  Bank  v.  Davis,  8  Conn.  202,  and 
Board  of  Education  v.  Greenebaum,  39  111.  612,  holding  that  appoint- 
ment of  agent  may  be  evidenced  by  record  of  proceedings  alone; 
€terrlson  v.  Combs,  7  J.  J.  Marsh.  85,  22  Am.  Dec.  121,  holding 
seal  unnecessary  to  pass  corporation's  interest  in  promissory  note; 
Lee  V.  Trustees,  7  Dana,  20,  holding  town  trustees  bound  by  act 
of  agent  in  offering  reward,  although  authority  of  agent  not  recog- 
nized by  instrument  under  seal;  Maine  Stage  Co.  v.  Longley,  14 
Me.  449,  holding  parol  evidence  admissible  to  show  authority  of 
baggage  agent,  in  action  against  company  for  baggage  lost;  Turn- 
pike Co.  V.  McCarson,  1  Dev.  &  Bat.  312,  affirming  appointment  of 
manager,  evidenced  only  by  corporation  records.  Cited,  arguendo, 
in  Butts  V.  Cuthbertson,  6  Ga.  171. 

Corirarations. —  It  Is  not  necessary  to  the  validity  of  corporate 
acts,  that  they  be  reduced  to  writing,  unless  so  provided  by  statute, 
pp.  69,  82. 

This  rule  is  cited  and  applied  in  the  following  cases:  United 
States  y.  Fillebrown,  7  Pet  47,  8  L.  603,  holding  that  where 
commissioner  of  navy  hospital  was  not  required  to  record  pro- 
<ieeding8,  parol  evidence  was  admissible  to  show  employment  of 
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secretary;  Brldgford  v.  Tuecumbia,  4  Woods,  613,  16  Fed.  913,  hold- 
ing that  rights  of  creditors  of  city  cannot  be  impaired  because  of 
neglect  of  city  council  to  record  proceedings;  AlUs  v.  Jones,  45 
Fed.  149,  where  parol  evidence  held  admissible  to  show  action  of 
directors  in  authorizing  execution  of  mortgage;  Carey  v.  Phila- 
delphia, etc.,  Co.,  33  Gal.  696,  holding  parol  employment  of  agent 
by  corporation  yalid  in  absence  of  express  requirement  that  such 
act  shall  be  done  by  deed  or  resolution;  Gordon  v.  San  Diego,  108 
Cal.  269,  41  Pac.  302,  holding  parol  evidence  of  proceedings  of  council 
ordering  sale  of  Pueblo  lands,  admissible  to  prove  facts  omitted 
from  record;  Richardson  v.  St.  Joseph,  etc.,  Co.,  5  Blackf.  148,  33 
Am.  Dec.  462,  holding  parol  evidence  admissible  to  show  appoint- 
ment of  agent  by  corporation;  Tubbs  v.  Ogden,  46  Iowa,  137,  where 
it  was  held  that  adjudication  of  "  fence-viewers  "  as  to  sufficiency 
of  partition  fence  need  not  be  in  writing  in  absence  of  statute  to  that 
effect;  Zalesky  v.  Insurance  Co.,  102  Iowa,  515,  70  N.  W.  188,  holding 
parol  evidence  admissible  to  show  action  talsen  by  insurance  com- 
pany in  regard  to  loss,  and  of  its  decision  to  rebuild;  Troy  v.  Rail- 
road Co.,  11  Kan.  530,.  ruling  similarly  where  records  of  city  council 
failed  to  show  a  resolution  calling  bond  election;  Holland  v.  Duluth» 
etc.,  Co.,  65  Minn.  334,  60  Am.  St  Rep.  486,  68  N.  W.  53,  holding  parol 
evidence  admissible  to  show  persons  to  be  stoclchoiders  in  corpo- 
ration, records  having  been  destroyed  by  fire;  Gilbert  v.  Boyd,  25 
Mo.  29,  ruling  similarly  as  to  act  of  corporation  appointing  trustees; 
Kane  v.  School  District,  48  Mo.  App.  414,  and  State  ex  reL  y. 
Locl^ett,  54  Mo.  App.  208,  holding  that  proceedings  of  school  direct- 
ors can  be  shown  only  by  record  where  statute  directs  that  record 
shall  be  l^ept;  Taylor  v.  Griswold,  14  N.  J.  L.  241,  27  Am.  Dec.  49, 
refusing  to  declare  by-laws  inoperative  because  not  In  writing; 
Bohan  v.  Avoca,  154  Pa.  St  410,  26  AtL  606,  holding  parol  evidence 
admissible  to  prove  order  of  city  council  providing  for  street  im- 
provements; Picliett  V.  Abney,  84  Tex.  647,  19  S.  W.  859,  holding 
parol  evidence  admissible  to  prove  election  of  person  as  officer  of 
private  corporation;  Hutchinson  v.  Pratt,  11  Vt  421,  holding  parol 
evidence  admissible  to  prove  proceeding  of  '^ouncil  in  voting  tax; 
Kelly  V.  Board  of  Public  Works,  75  Va.  271,  to  prove  agreement  by 
board  to  reimburse  agent  for  advances  made  in  carrying  on  work, 
dee  also  notes  in  12  Am.  Dec.  241,  74  Am.  Dec.  309,  310,  311;  13 
Am.  St  Rep.  551.    Cited  approvingly,  but  without  particular  appli- 
cation of  rule,  in  Mandel  v.  Swan  Land  Co.,  154  IlL  189,  45  Am. 
St  Rep.  132,  40  N.  B.  466,  27  L.  R.  A.  321,  and  note;  0*Mally  y. 
McGinn,  53  Wis.  358,  10  N.  W.  517. 

Distinguished  in  Parker  v.  Doe,  20  Ala.  259,  holding  tax  sale 
void  where  proceedings  of  city  council  sanctioning  assessment  not 
recorded  as  required  by  statute.  Criticised  in  Savings  Bank  y. 
Davis,  8  Conn.  204,  denying  that  vote  of  corporation  may  be  taken 
by  parol  (and  see  dissenting  opinion,  p.  210).    Distinguished  in 
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Courtnay  t.  Insurance  Co.,  12  La.  239,  holding  parol  eridence  in* 
admissible  to  show  contract  of  insurance  made  by  insurance  com* 
pany  in  its  corporate  capacity. 

Corporations  —  Presumptions. —  The  law  will  presume  that  a  per- 
son acting  publicly  as  officer  of  a  corporation  is  rightfully  in  office 
and  that  he  does  his  duty,  until  the  contrary  is  proven,  pp.  GO,  70. 

Cited  and  principle  applied  in  Ilandolph   County  v.   Hutchins, 
46  Ala.  401,  refusing  to  set  aside  default  judgment  founded  upon 
process,  return  of  w^hich  did  not  show  upon  whom  service  was 
made;  Stewart  v.  Houston,  25  Ark.  315,  refusing  to  set  aside  exe- 
cution sale  where  sherl fit's  return  failed  to  set  forth  manner  of 
advertising;  Chrisman  y.  Jones,  31  Ark.  010,  holding  recitals  in 
patent  to  swamp  land,  executed  by  governor,  to  be  prima  facie 
evidence  of  facts  recited;  State  v.  Gleason,  12  Fla.'233,  asserting 
the  general  rule  that  right  to  hold  office  will  not  be  inquired  into 
collaterally;  Doe  t.  Peeples,  1  6a.  5,  holding  that  the  acknowledg- 
ment of  a  deed  was  made  where  and  when  it  purports  to  be,  in 
absence  of  proof  to  contrary;  Justices  y.  Woods,  1  Ga.  88,  holding 
that  in  suit  against  discharged  surety  on  guardian's  bond,  plaintiff 
must  prove  affirmatively  some  default  or  misfeasance  on  part  of 
guardian  prior  to  discharge;  Clements  y.  Henderson,  4  Ga.   155, 
48  Am.  Dec.  219,  holding  recitals  in  administrator's  deed  to  be  prima 
facie  evidence  of  facts  recited;  Nicholson  y.  Spencer,  11  Ga.  611, 
holding  guardian  to  be  judge  as  to  what  is  necessary  for  ward, 
and  in  suit  by  tradesman,  to  recover  for  articles  furnished  ward, 
burden  is  on  plaintifit  to  show  that  they  were  in  fact  necessaries; 
State  V.  Nield,  4  Kan.  App.  634,  635,  45  Pac.  625,  holding  that 
authority   of  attorney-general   to  appoint  assistant  to   prosecute 
violations  of  prohibitory  liquor  law,  cannot  be  questioned  in  action 
brought  by  such  assistant  under  the  law;  Kane  y.  State,  70  Md. 
551,  17  Atl.  558,  refusing  to  set  aside  judgment  because  of  failure 
of  justice  to  set  forth  that  arrest  of  party  accused  was  warranted; 
Commonwealth  v.  Kane,  108  Mass.  425,  11  Am.  Bep.  374,  holding, 
on  trial  of  indictment  for  assaulting  police  officer,  evidence  that  he 
was  acting  as  such  at  the  time  of  assault  was  sufficient  to  sustain 
indictment;  Commonwealth  v.  Carr,  143  Mass.  88,  9  N.  E.  30,  where 
action  of  town  council  in  laying  out  road,  held  to  warrant  inference 
that  required  notice  had  been  given;  State  v.  Holcomb,  86  Mo.  377, 
holding  that  where  person  acting  as  policeman  makes  arrest  it 
is  unnecessary,  in  order  to  hold  prisoner,  to  show  regular  appoint- 
ment of  officer;  Mercer  y.  Harris,  4  Neb.  83,  where  certificate  of 
approval  by  supervising  architect  held  to  be  conclusive  as  to  right 
of  contractor  to  payment  for  work  done;  Seward  v.  Didier,  16  Neb. 
01,  20  N.  W.  13,  holding  that  sale  of  ward's  property  by  guardian 
carried  presumption  that  statutory  requirements  had  been  observed; 
State  y.  Graham,  21  Neb.  355,  ZZ  N.  W.  153,  holding  that  resale 
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of  school  lands  for  default  in  payments  carried  presumption  that 
required  notice  had  been  giyen;  Bissell  t.  Fletcher,  27  Neb.  585» 
43  N.  W.  351,  where  survey  and  sale  of  public  land  held  to  be  pre- 
sumptive evidence  of  right  of  United  States  to  sell  land. 

Cited  and  applied  also  in  Hughes  v.  Parker,  19  N.  H.  188,  holding 
acts  of  directors  irregularly  elected,  valid  and  binding  until  right  to 
hold  office  determined  in  direct  proceeding;  Gross  v.  Brown,  41 
N.  H.  289,  holding  attaching  officer  not  liable  for  death  of  animals 
attached  and  in  his  keeping  in  absence  of  positive  proof  of  negli- 
gence; Mandeville  v.  Reynolds,  68  N.  Y.  534,  holding  that  where  it 
is  the  duty  of  county  clerk  to  keep  judgment-roll  on  deposit  in  his 
office,  fact  that  it  cannot  be  found  there  raises  presumption  that 
it  has  been  destroyed;  Demings  v.  Knights  of  Pythias,  131  N.  Y. 
527,  30  N.  E.  573,  holding  that  report  of  proper  officer  that  assess- 
ment was  necessary  was  conclusive,  and  not  to  be  questioned  by 
person  suspended  for  nonpayment  of  assessment;  Swarthout  v. 
Ranier,  143  N.  Y.  504,  38  N.  E.  727,  holding  that  where  under 
will  widow  was  empowered  to  mortgage  estate  whenever  necessary 
for  her  support,  her  act  in  doing  so  was  prima  facie  evidence  of 
necessity;  Gregg  v.  Mallett,  111  N.  O.  76,  15  S.  E.  937,  holding  that 
commissioner  appointed  to  take  depositions  was  to  be  presumed 
as  properly  qualified  until  contrary  shown;  Ward  v.  Barrows,  2 
Ohio  St  247,  refusing  to  set  aside  tax  sale,  because  it  did  not 
appear  affirmatively  in  auditor's  record  that  delinquent  list  had  been 
sworn  to  by  collector;  Coombs  v.  Lane,  4  Ohio  St  148,  holding  entry 
in  records  of  land  office  that  certain  lands  are  "school  lands,"  to 
be  prima  facie  evidence  that  they  were  duly  selected  as  such;  Davis 
v.  Davis,  11  Ohio  St.  389,  holding  that  entry  of  election  by  widow 
to  take  under  will  of  deceased  husband  need  not  show  affirmatively 
that  Judge  had  explained  to  her  provisions  of  will;  Reynolds  v. 
Schweinfus,  27  Ohio  St.  319,  holding  that  where  city  council  has 
acted  upon  recommendation  of  board  of  city  improvements  it 
will  be  presumed  that  such  recommendation  waa  properly  made; 
Commonwealth  ex  rel.  v.  Claghorn,  13  Pa.  St  139,  53  Am.  Dec 
453,  holding  formal  acceptance  of  corporate  charter  carries  pre- 
supmtion  that  it  was  made  at  regularly  convened  meeting  after 
due  notice  given;  Goldberg  v.  Kidd,  5  S.  Dak.  175,  58  N.  W.  575, 
where  deed  executed  by  county  judge  under  statute,  and  regular  on 
its  face,  held  to  be  prima  facie  evidence  of  authority  to  convey; 
Olcott  V.  Gabert,  86  Tex.  126,  23  S.  W.  987,  applying  principle  to 
act  of  private  officer,  holding  deed  by  bishop  to  be  presumptive 
evidence  of  his  authority  to  convey;  Harris  v.  Chipman,  9  Utah, 
104,  33  Pac.  242,  holding  letters  of  administration  not  attackable 
collaterally  on  ground  that  bond  had  not  been  approved;  Willard 
v.  Pike,  59  Vt  207,  9  Atl.  910,  holding  certificate  of  president  of 
board  of  equalization  prima  facie  evidence  of  facts  recited  therein; 
Morse  y.  Bruce,  70  Vt  380,  40  AtL  1034,  holding  fact  that  admin- 
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istrator's  Inventory  does  not  show  debt  alleged  is  presumptive 
evidence  that  it  has  been  paid;  Budd  v.  Walla  Walla,  etc.,  Co.,  2 
Wash.  Ter.  353,  7  Pac.  898,  holding  that  fact  that  special  meeting 
of  corporation  was  held  carries  presumption  that  requisite  notice 
was  given.  Cited  approvingly,  but  without  particular  application 
of  the  rule,  in  Sibley  v.  Maria,  2  Fla.  564,  discussing  general  subject 
of  presumptions;  Tecumseh  Town  Site  Case,  3  Neb.  284;  State  T. 
Holmes,  12  Wash.  174.  40  Pac.  737;  Langworthy  v.  Gardlng,  77  N. 
W.  208. 

Coxporationa.—  If  officers  of  a  corporation  openly  exercise  a  power 
which  presupposes  a  delegated  authority,  and  other  corporate  acts 
show  that  the  corporation  must  have  contemplated  the  existence  of 
such  authority,  the  acts  of  the  officers  will  be  deemed  rightful  and 
the  authority  presumed,  p.  70. 

United  States  Bank  v.  Dandridge  is  a  leading  authority  upon  this 
point,  and  the  extent  to  which  its  ruling  has  been  applied  is  shown  in 
the  following  citing  cases:  Supervisors  v.  Schenck,  5  Wall.  782,  18 
L.  559,  holding,  where  supervisors  have  issued  county  bonds  and 
county  has  long  paid  interest  thereon,  it  is  estopped  from  asserting 
Irregularity  in  the  issue;  McNitt  v.  Turner,  16  Wall.  364,  21  L.  347, 
holding  that  where  statute  provided  for  issiiance  of  letters  of  ad-, 
ministration  to  public  administrator  in  certain  cases,  a  grant  of  let- 
ters by  court  in  such  case  would  raise  presumption  that  person 
to  whom  they  were  granted  was  public  administrator;  Carpenter  r. 
Rannels,  19  Wall.  146,  22  L.  80,  ruling  similarly  as  to  act  of  com- 
missioners of  land  office  in  adjusting  titles,  it  being  shown  that  like 
acts  previously  done  had  not  been  questioned;  Cornett  v.  Williams, 
20  WalL  250,  22  L.  259,  applying  principle  in  holding  that  where  court 
having  power  to  authorize  sale  of  decedent's  estate  does  so,  the  sale 
will  be  presumed  to  have  been  regularly  made;  Clements  v.  Mache- 
bceuf,  92  U.  S.  425,  23  L.  507,  holding  that  where  party  alleges  that 
deed  executed  by  attorney  under  power  to  convey  is  invalid  for 
matters  not  apparent  on  its  face,  burden  of  proving  them  is  on  such 
party;  Keely  v.  Sanders,  99  U.  S.  447,  25  L.  329,  holding  deed  given 
by  commissioners  of  land  office  to  be  prima  facie  evidence  of  regu- 
larity of  sale;  Railway  Cos.  v.  Bridge  Co.,  131  U.  S.  381,  382, 
33  L.  160,  161,  9  S.  Ct  773,  774,  affirming  validity  of  contract  exe- 
cuted by  president  of  corporation  in  its  behalf  and  within  corporate 
powers,  such  contract  being  known  to  directors  and  not  disapproved; 
so  also  in  Mammoth,  etc.,  Co.  v.  Salt  Lake,  etc.,  Co.,  151  U.  S.  450, 
38  L.  230,  14  S.  Ct.  385,  where  contract  for  materials  to  be  furnished 
corporation  was  executed  by  agents  and  not  disaffirmed  by  corpora* 
tlon;  Jacksonville,  etc.,  Ry.  Co.  v.  Hooper,  160  U.  S.  522,  40  L.  522, 
16  S.  Ct  382,  holding  power  of  president  to  execute  lease  was  in« 
ferable  from  fact  that  corporation  entered  into  possession  under 
lease;  Memphis  v.  Brown,  1  Flipp.  197,  F.  O^  9,415,  allowing  recover/ 
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for  serrlces  performed  for  city  with  knowledge;  Oregon  Ry.  Co.  T. 
Oregon  Ry.  A  Nav.  CJo.,  12  Sawy.  114,  28  Fed.  508,  holding,  where 
act  of  president  In  executing  lease  was  not  disaffirmed  by  directors 
of  corporation,  burden  of  proof  to  show  want  of  authority  was  on 
person  disputing  it;  Casey  v.  La  Society,  2  Woods,  86,  F.  C.  2,496, 
holding  corporation  estopped  from  denying  authority  of  officers  to 
contract  loan,  benefit  of  which  is  received;  Union  Pacific  Ry.  Co.  v. 
Chicago,  etc.,  Ry.  Co.,  51  Fed.  327,  10  U.  S.  App.  08,  applying  rule 
where  contract  for  Joint  use  of  tracks  executed  by  president  of 
company  was  not  disaffirmed  by  directors;  National,  etc.,  Co.  y. 
American,  etc.,  Co.,  55  Fed.  400,  holding  assignment  of  patent  In 
name  of  corporation  signed  by  "A.  B.,  Treasurer,"  and  duly  recorded, 
to  be  prima  facie  valid;  City  of  Lincoln  v.  Sun,  etc.,  Co.,  59  Fed. 
760,  19  U.  S.  App.  431,  holding  contract  for  lighting  made  by  proper 
city  officers  and  not  beyond  scope  of  city  powers  to  be  prima  fade 
valid;  Leroy,  etc.,  Ry.  Co.  v.  Sldell,  66  Fed.  31,  where  company  held 
bound  on  contract  for  construction  executed  by  president  and  not 
disapproved  by  directors;  Barber,  etc.,  Co.  v.  Denver,  72  Fed.  341, 
36  U.  S.  App.  499.  ruling  similarly  as  to  contract  for  paving,  executed 
by  proper  city  officers;  Butler  v.  CockriU,  73  Fed.  950,  36  U.  S.  App. 
702,  holding  that  deed  regularly  executed  by  trustees  of  national 
bank  carried  presumption  that  it  was  executed  by  order  of  directors; 
Louisville  Trust  Co.  v.  Railway  Co.,  75  Fed.  460,  holding  that  bank 
whose  president  had  loarned  that  stockholders  of  guaranteeing  cor- 
poration had  repudiated  a  contract  of  guaranty,  was  charged  with 
notice  thereof;  American,  etc..  Bank  v.  First  National  Bank,  82  Fed. 
972,  48  U.  S.  App.  652,  holding  corporation  liable  upon  contract  made 
by  unauthorized  agent,  where  corporation,  with  knowledge  of  facts, 
received  benefit. 

The  following  citing  cases  show  an  extensive  application  of  the 
rule  In  the  State  courts:  Bates  v.  Bank,  2  Ala.  462,  463,  where  loan 
contracted  by  agent  of  bank  was  not  repudiated  by  directors;  Ala- 
bama, etc.,  R.  R.  Co.  V.  Kidd,  29  Ala.  225,  holding  that  appoint- 
ment of  agent  by  corporation  may  be  Inferred  from  adoption  by 
corporation  of  agent's  acts;  Thorlngton  v.  Gould,  59  Ala.  467,  holding 
that  where  official  seal  of  corporation  is  afilxed  to  deed  by  proper 
officers,  it  will  be  presumed  that  deed  was  executed  by  authority  of 
corporation;  Arlington  v.  Railroad  Co.,  45  Ala.  437,  11  So.  8.  holding 
that  ratification  of  officer's  act  in  executing  contract  need  not  be 
alleged  in  action  upon  contiact;  Pennington  v.  Yell,  11  Ark.  228,  52 
Am.  Dec.  267,  applying  principle  in  holding  attorney's  actions  in 
behalf  of  client  to  be  prima  facie  authorized;  Gas  Co.  v.  San 
Francisco,  9  Cal.  473,  holding  city  liable  upon  gas  contract  executed 
by  its  officers;  Argenti  v.  San  Francisco,  16  Cal.  270,  collecting 
authorities  and  holding  city  liable  upon  contracts  for  opening  streets, 
executed  by  city  council;  Pixley  v.  Railroad  Co.,  33  Cal.  191,  192, 
91  Am.  Dec.  628,  629,  sustaining  act  of  president  employing  attorney. 
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snch  act  having  been  done  with  knowledge  of  directors  of  corpo- 
ration; Miners'  Ditch  Ck>.  t.  Zellerbach,  87  Cal.  588,  99  Am.  Dec.  815, 
holding  deed  executed  by  trustees  of  corporation,  with  corporate  seal 
affixed,  admissible  In  eyldence  as  deed  of  corporation;  Crowley  t. 
Genesee  Mining  Co.,  55  Cal.  277,  holding  it  unnecessary  to  show 
Tote  of  corporation  giving  agent  authority  to  execute  contract  from 
which  corporation  received  benefit;  Western  Union  Tel.  Co.  v. 
Byser,  2  Colo.  168»  charging  Jury  to  effect  that  evidence  that  poles 
were  put  up  by  direction  of  person  acting  as  superintendent  of  com- 
pany, and  were  afterwards  used  by  company,  would  support  finding 
that  work  was  done  by  company;  West  School  District  v.  Merrills^ 
12  Conn.  440,  where  act  of  school  district  in  voting  for  laying  of  a 
tax,  was  held  to  be  presumptive  evidence  of  existence  of  legal  ob- 
ject; Merchants'  Bank  v.  Central  Bank,  1  6a.  431,  44  Am.  Dec.  660, 
holding  corporation  to  be  estopped  from  denying  authority  of  agent 
to  execute  contract  from  which  it  derived  benefit;  McDougald  v. 
Bellamy,  18  Ga.  432,  holding  banking  corporation  bound  by  stipu- 
lation of  Its  directors  for  redemption  of  bills;  Chicago,  etc..  By.  Co. 
y.  Koleman,  18  111.  299,  68  Am.  Dec.  546,  holding  admissions  of 
president,  made  in  execution  of  his  ordinary  duties,  to  be  evidence 
against  corporation  in  assumpsit;  Foss  v.  Chicago,  34  111.  490,  where 
fact  that  deposits  were  made  in  certain  bank  from  time  to  time,  held 
to  raise  presumption  that  city  council  approved  such  bank  as  place 
of  deposit;  Dubuque,  etc.,  College  v.  Dubuque,  13  Iowa,  561,  where 
contract  executed  by  agent  inured  to  benefit  of  corporation  and  was 
not  disaffirmed;  City  of  Davenport  v.  Insurance  Co.,  17  Iowa,  283, 
holding  insurance  company  bound  under  policy  issued  by  agent, 
although  when  loss  occurred  company  had  received  no  notice  of 
insurance  issued;  Blackshlre  v.  Iowa  Homestead  Co.,  39  Iowa,  628, 
holding  deed  signed  by  officers  and  sealed  with  corporate  seal  ad- 
missible in  evidence  as  deed  of  corporation;  Warren  v.  Insurance 
Co.,  16  Me.  450,  33  Am.  Dec.  679,  where  authority  of  agent  to  waive 
provisions  in  policy  of  insurance  held  to  be  presumable  from  fact 
that  similar  acts  had  been  previously  sanctioned;  Elysville,  etc.,  Co. 
v.  Oklsko,  5  Md.  159,  holding  that  authority  of  agent  of  corporation 
to  hold  stock  in  another  corporation  may  be  presumed  from  circum- 
stances; Santa  Clara,  etc.,  Co.  v.  Meredith,  49  Md.  400,  33  Am.  Rep. 
266,  affirming  act  of  president  of  corporation  in  contracting  loan; 
Melledge  v.  Boston  Iron  Co.,  5  Cush.  175,  51  Am.  Dec.  67,  enforcing 
note  executed  by  general  agents  of  corporation;  Detroit  v.  Jackson, 
1  Doug.  (Mich.)  113,  holding  corporation  bound  by  act  of  officer  Id 
executing  agreement  to  submit  dispute  to  arbitration;  Tay mouth  v. 
Koehler,  35  Mich.  26,  holding  township  liable  on  contract  for  con- 
struction of  bridge  executed  by  township  officers;  Hirschmann  v. 
Kallroad  Co.,  97  Mich.  390,  56  N.  W.  846,  holding  corporation  liable 
for  supplies  furnished  upon  order  of  regularly  appointed  agent 
Other  State  cases  following  the  rule  are:  Bobins  v.  Embry,  1 
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Smedes  &  M.  Ch.  270,  where  stockholders  of  corporation  held  bound 
by  net  of  directors  In  making  assignment  of  which  they  had  knowl- 
edge; Edwards  v.  Thomas,  66  Mo.  483,  holding  valid  an  Indorsement 
made  by  cashier,  upon  proof  that  corporation  had  recognized  pre- 
vious similar  acts;  Despatch  Line,  etc.,  v.  Bellamy,  etc.,  Co.,  12 
N.  H.  237,  37  Am.  Dec.  218,  sustaining  mortgage  executed  by  officer 
and  acquiesced  In  by  directors  of  corporation;  Flint  v.  Clinton  Co^ 
12  N.  H.  434,  holding  valid  an  assignment  executed  by  treasurer  of 
corporation;  HilUard  v.  Goold,  34  N.  H.  239,  66  Am.  Dec.  767,  hold- 
ing that  act  of  president  In  posting  rates  of  fare.  Implied  authority 
from  corporation  and  conductor  was  not  liable  for  ejecting  person 
refusing  to  pay  such  fare;  Goodwin  v.  Union  Screw  Co.,  34  N.  H.  JWO, 
holding  company  liable  upon  contract  for  work  and  labor  entered 
into  by  general  managers;  Nicholas  v.  Oliver,  36  N.  H.  224,  holding 
authority  of  assistant  secretary  to  indorse  paper  to  be  inferable 
from  ratification  of  prior  similar  acts  by  directors;  Petersborough, 
etc.,  R.  R.  Co.  V.  Nashua,  etc.,  R.  R.  Co.,  59  N.  H.  389,  holding  corpo- 
ration estopped  from  denying  validity  of  lease  executed  by  officers, 
where  corporation  accepted  benefits  arising  under  lease;  Leggett  r. 
New  Jersey,  etc.,  Co.,  1  N.  J.  Eq.  553,  558,  23  Am.  Dec.  734,  738, 
holding,  however,  mortgage  executed  by  president  and  secretary  of 
bank  under  corporate  seal  to  be  only  prima  facie  valid,  and  showing 
that  it  was  executed  without  concurrence  of  directors,  renders  it 
void;  Wood  v.  Auburn,  etc.,  R.  R.  Co.,  8  N.  Y.  167,  where  agreement 
by  president  of  corporation  to  submit  dispute  to  arbitration,  held 
binding  upon  corporation  where  acquiescence  in  similar  acts  shown; 
Curtis  V.  Leavitt,  15  N.  Y.  194,  where  act  of  officers  In  efltectlng  loan 
held  binding  upon  bank* (but  see  dissenting  opinion,  p.  270,  dtJng 
principal  case  in  denying  power  of  bank  to  execute  contract  in 
question);  Peterson  v.  New  York,  17  N.  Y.  453,  holding  act  of  officers 
in  authorizing  drawing  of  plans  binding  upon  city  when  approved 
by  city  council;  Olcott  v.  Railroad  Co.,  27  N.  Y.  559,  84  Am.  Dec.  304, 
holding  corporation  liable  upon  promissory  notes  given  by  president 
in  payment  of  purchase  price  of  rolling  stock;  Phillips  v.  Campbell, 
43  N.  Y.  272,  affirming  sale  made  by  treasurer  of  corporation; 
Trustees  v.  McKetchnie,  90  N.  Y.  629,  holding  corporation  bound 
under  mortgage  executed  by  president  and  sealed  with  corporate 
seal;  Dougherty  v.  Hunter,  54  Pa.  St  382,  holding  debt  due  coi-po- 
ralion  extinguished  by  note  taken  by  president  in  "full  satisfaction 
of  debt;"  Townsend  v.  Mclver,  2  S.  C.  44,  affirming  transfer  of  stock 
made  by  president  upon  showing  custom;  Memphis  v.  Memphis  Gas 
Co.,  9  Heisk.  542,  holding  city  liable  on  contract  to  purchase  cor- 
porate stock  executed  by  mayor  and  acquiesced  In  by  council.  As 
discussing  the  general  subject,  see  also  notes  in  8  Am.  Dec.  718,  9 
Am.  Dec.  119,  19  Am.  Dec.  66. 

Cited  approvingly,  but  without  particular  application  of  rule,  In 
8elma,  etc.,  R.  R.  Co.  v.  Tipton,  5  Ala.  804,  39  Am.  Dec.  853,  discasa- 
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Ing  general  subject  of  presumptions;  HoUeman  t.  De  Nyse,  51  Ala* 
101;  Savings  Bank  v.  Davis,  8  Conn.  202;  Bryan  v.  Walton,  14  Ga. 
192;  State  v.  Louisiana  Bank,  20  La.  Ann.  474;  Nelson  v.  Eaton,  26 
N.  Y.  415. 

Distinguished  in  People's  Bank  v.  St,  Anthony's  Church,  10& 
N.  Y.  523,  17  N,  E.  410,  where  act  of  president  in  contracting  loan 
was  held  void,  as  being  an  act  which  under  charter  could  be  done 
only  by  corporate  vote;  Thew  v.  Porcelain  Co.,  5  S.  C.  421,  denying 
power  of  president  to  confess  judgment  so  as  to  bind  corporation; 
Isham  V.  Bennington  Iron  Co.,  19  Vt.  251,  under  statute  providing 
that  private  corporations  might  by  vote  authorize  president  to  con- 
vey land  and  as  holding  void  a  deed  executed  by  president  with- 
out such  authorization;  Pennsylvania,  etc.,  Co.  v.  Board  of  Educa- 
tion, 20  W.  Va.  3G5,  where  contract  in  question  was  ultra  vires. 

Presumptions.—  Acceptance  of  a  cashier's  bond  may  be  presumed 
from  the  facts  that  the  person  acted  as  cashier  and  was  recognized 
as  such  by  the  directors  of  the  bank  and  that  the  bond  required  as 
a  condition  precedent  to  his  so  acting  was  actually  among  the  cor- 
porate documents,  pp.  70,  82. 

The  principle  involved  in  this  ruling  has  also  been  applied  In 
numerous  cases:  Broome  v.  United  States,  15  How.  155,  14  L.  641» 
where  estate  of  surety  upon  collector's  bond  held  to  be  bound, 
although  bond  not  actually  approved  by  comptroller  of  treasury 
until  after  surety's  death;  Davis  v.  Gray,  16  Wall.  217,  21  L.  452, 
holding  where  receiver  is  empowered  by  court  to  sue  and  a  bill 
Is  actually  filed  in  such  a  suit,  it  will  be  presumed  to  have  been 
filed  by  the  receiver;  Jones  v.  United  States,  18  Wall.  663,  21  L.  868, 
but  holding  sureties  upon  postmaster's  bond  not  discharged  because 
government,  knowing  of  postmaster's  defalcation,  allowed  him  to 
retain  office;  Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  192,  25  L.  788, 
holding  president  of  corporation  bound  by  statute  to  performance 
of  certain  duties  not  exempt  because  of  irregularity  in  election,  if; 
in  fact,  he  acted  as  president;  Baltimore,  etc.,  R.  R.  Co.  v.  Church, 
137  U.  S.  572,  34  L.  786,  11  S.  Ct.  186,  sustaining  power  of  corpora- 
tion to  sue  where  it  had  long  acted  as  corporation,  although  under 
a  defective  certificate  of  incorporation ;  Knox  County  v.  Bank,  147  U. 
8.  97,  37  L.  96,  13  S.  Ct.  270,  holding  where  an  election  is  held  which 
can  be  held  only  after  due  notice,  proof  of  the  election  carries  pre- 
sumption of  notice;  Nofire  v.  United  States,  164  U.  S.  660,  41  L.  590, 
17  S.  Ct.  213,  holding  fact  that  marriage  license  was  regularly  issued 
carries  presumption  that  all  statutory  prerequisites  have  been  ob- 
served; Atlas  Bank  v.  F.  B.  Gardner  Co.,  8  Biss.  543,  P.  C.  635,  where 
person  acting  as  president  of  bank  was  held  to  be  such  de  facto, 
although  insolvent  and  acting  contrary  to  statute  requiring  officers 
to  be  stockholders;  McClaskey  v.  Barr,  47  Fed.  169,  holding  that 
where  record  of  will  has  been  ordered  made  and  every  act  done 
except  writing  record,  it  will  be  considered  as  recorded. 
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The  State  cases  applying  this  rule  are:  McGlure  t.  Colclough,  5 
Ala.  72,  applying  rule  where  official  bond  of  sheriff,  although  not 
formally  approved,  had  been  filed  and  sheriff  had  for  long  period 
•executed  duties  of  office;  Ex  parte  Mitchell,  39  Ala.  447,  holding  that 
xlght  of  exemption  from  military  service  in  Confederate  army  on 
;ground  that  person  was  bonded  agriculturist  was  presumable  from 
iact  that  bond  was  filed  with  government  and  not  disapproved; 
Woodall  V.  Oden,  62  Ala.  128;  holding  that  where  statute  provides 
for  acceptance  of  bond  within  certain  time,  filing  of  bond  and  failure 
to  disapprove  it  carry  presumption  of  acceptance;  Quimby  v.  Boyd, 
S  Colo.  206,  6  Pac.  460,  holding  issuance  of  commission  to  public 
•officer  is  conclusive  evidence  that  all  prerequisites  have  been  ob- 
•served;  Greeley  v.  Hamman,  17  Colo.  33,  28  Pac.  461,  holding  that 
records  of  proceedings  of  special  meeting  showing  that  business 
was  transacted  for  which  meeting  called,  and  that  all  members  of 
•council  were  present,  are  presumptive  evidence  of  regularity  of  call; 
Pickering  v.  Day,  2  Del.  Ch.  382;  S.  C,  3  Del.  Ch.  295,  ruling  simi- 
larly where  collector  of  revenue  allowed  to  perform  duties  without 
formal  approval  of  official  bond  as  provided  in  statute;  State  v. 
Fredericks,  8  Iowa,  558,  where  school  fund  commission  filed  bond 
And  entered  upon  duties  but  bond  was  never  approved;  State  ex  rel. 
V.  Commissioners,  42  Kan.  646,  22  Pac.  724,  refusing  to  declare  elec- 
tion void  because  of  mere  failure  of  county  clerk  to  properly  sign 
resolution  of  county  board  calling  election;  Graves  v.  Bank,  10  Bush, 
:27,  19  Am.  Rep.  51,  and  Badger  v.  Bank,  26  Me.  435,  both  involving 
facts  identical  with  those  in  principal  case;  Amherst  Bank  v.  Root, 
'2  Met  534,  holding  sureties  on  cashier's  bond  liable,  although  bond 
•never  formally  accepted  by  directors,  they  having  merely  expressed 
themselves  as  satisfied  with  it;  Howes  v.  Maxwell,  157  Mass.  335, 
:32  N.  E.  153,  ruling  similarly  respecting  bond  required  from  person 
licensed  to  sell  liquor;  People  v.  Johr,  22  Mich.  463,  466,  holding  that 
.approval  of  county  treasurer's  bond  was  presumable  from  fact  that 
he  was  allowed  to  act;  Concord  v.  Concord  Bank,  16  N.  H.  30,  where 
•parol  evidence  held  admissible  to  show  appointment  and  authority 
of  cashier;  Commercial  Bank  v.  Kortwright,  22  Wend.  364,  34  Am. 
Dec.  324,  holding  bank  bound  by  transfer  of  stock  by  cashier  per- 
mitted to  act  as  such  under  irregular  appointment;  Board  of  Super- 
visors V.  Otis,  62  N.  Y.  95,  but  holding  sureties  upon  official  bond 
not  discharged  by  reason  of  neglect  of  board  of  supervisors  to  dis- 
miss officer  after  default;  Prlngle  v.  Woolworth,  90  N.  Y.  510,  hold- 
ing where  foreign  corporation  has  been  allowed  to  do  business  In 
State  for  long  period  it  will  be  presumed  that  stipulation  has  been 
filed  as  required  by  statute;  Bostwick  v.  Van  Voorhis,  91  N.  Y.  360, 
where  sureties  on  cashier's  bond  held  liable,  although  never  notified 
-of  formal  acceptance  of  bond;  McLean  v.  State,  8  Heisk.  242,  where 
"bond  was  accepted  by  unauthorized  body  and  officer  was  allowed  to 
fperform  duties  of  office;  Wright  v.  Leath,  24  Tex.  28,  32,  holding 
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delivery  of  sherliTs  bond  to  proper  officer  for  approval  renders  It 
binding  and  proof  of  actual  approval  is  unnecessary;  to  the  same 
effect  also  is  Lyttle  v.  Cozad,  21  W.  Va.  205,  where  bond  of  special 
commissioner  filed  but  not  formally  approved.  In  Dedham  Bank  v. 
Ohickering,  3  Pick.  340,  a  case  decided  while  the  principal  case  was 
pending  in  the  Supreme  Court,  the  opinion  of  Marshall,  G.  J.,  in 
the  Circuit  Court,  to  the  effect  that  acceptance  of  bond  should  be 
proved  by  the  record,  was  disregarded  and  the  same  ruling  made  as 
was  made  later  in  the  principal  case. 

Distinguished  in  Minor  v.  Bank,  1  Pet.  70,  7  L.  57,  denying  right 
of  sureties  on  cashier's  bond  to  plead  in  defense  to  action  on  bond, 
that  wrongful  acts  complained  of  were  done  with  acquiescence  of 
directors;  National  Bank  v.  Drake,  29  Kan.  325,  44  Am.  Rep.  654, 
holding,  in  action  to  recover  money  misappropriated  by  cashier,  rule 
that  directors  are  presumed  to  know  financial  condition  of  bank 
cannot  be  invoked  to  uphold  wrongful  act  of  officer. 

Corporations.—  Grants  and  proceedings  beneficial  to  a  corporation 
are  presumed  to  be  accepted,  and  slight  acts,  which  can  be  accounted 
for  only  upon  the  supposition  of  acceptance,  are  admissible  as  pre- 
sumptive of  the  fact,  p.  70. 

This  rule  has  been  affirmed  and  applied  in  the  following  citing 
cases:  City  Railway  Co.  v.  Citizens'  R.  R.  Co.,  166  U.  S.  568,  41  L. 
1118,  17  S.  Ct  657,  holding  acquiescence  of  corporation  in  city  ordi- 
nance to  be  presumed  from  fact  that  it  was  passed  for  benefit  of 
corporation,  and  at  its  request;  Philadelphia,  etc.,  R.  R.  Co.  v.  Kent, 
etc.,  R.  R.  Co.,  5  Houst  132,  but  holding  where  corporation  has  been 
chartered  to  construct  railroad,  but  does  nothing,  it  cannot  be  con- 
sidered as  a  corporation  exempt  from  attachment;  Palfrey  v.  Pauld- 
ing, 7  La.  Ann.  365,  where  acceptance  of  charter  was  presumed  from 
acts  of  officers  in  accordance  with  it;  Penobscot  Boom  Co.  v.  Lamson, 
16  Me.  230,  232,  33  Am.  Dec.  660,  661,  holding  that  acceptance  of 
franchise  to  construct  boom  in  river  may  be  presumed  from  act  of 
corporation  in  constructing  boom;  Bangor,  etc.,  R.  R.  Co.  v.  Smith,  47 
Me.  45,  holding  acceptance  of  grant  of  power  to  lay  tracks,  presum- 
able from  acts  of  corporation  in  doing  so;  Society,  etc.  v.  Davis,  3 
Met  137,  where  acceptance  of  charter  by  agricultural  society  held 
to  be  presumable  from  exercise  of  corporate  powers  therein  granted; 
Commonwealth  v.  Bakeman,  105  Mass.  60,  holding  act  granting 
charter  to  be  prima  facie  evidence  of  existence  of  corporation;  Rotch, 
etc.,  Co.  T.  Judd,  108  Mass.  228,  holding  acceptance  of  deed  by  cor- 
poration to  be  presumable  from  occupation  of  land  contemplated  by 
deed;  Sumrall  v.  Insurance  Co.,  40  Mo.  32,  and  Insurance  Co.  v. 
Beckmann,  47  Mo.  07,  holding  acceptance  of  amendment  to  charter 
provable  by  acts  of  officers  pursuant  to  such  amendment;  Long  y. 
Joplin,  etc.,  Co..  68  Mo.  431,  432,  holding  acceptance  of  administra- 
tor's deed  presumable  from  acts  of  parties  and  circumstances;  Fer- 
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tllizer  Co.  v.  Clute,  112  N.  C.  446,  447,  17  S.  C.  421,  422,  holding  that 
resolution  declaring  intention  to  do  acts  contemplated  by  charter 
was  evidence  of  its  acceptance;  Bank  v.  Lumber  Ck>.,  32  W.  Va.  362, 
9  S.  B.  244,  3  L.  R.  A.  586,  affirming  deed  of  land.  See,  also,  the 
valuable  note  on  this  subject  in  53  Am.  Dec.  468.  Cited,  arguendo, 
In  Charles  River  Bridge  Co.  v.  Warren  Bridge  Co.,  7  Pick.  470;  State 
V.  Newark,  etc.,  R.  R.  Co.,  34  N.  J.  L.  305;  Commonwealth  ex  reL  v. 
CuUen,  13  Pa.  St  140,  53  Am.  Dec.  454. 

Corporations.—  Grant  of  a  charter  may  be  presumed  from  lapse  of 
time,  accompanied  by  the  continued  exercise  of  corporate  powers 
which  presuppose  the  existence  of  a  charter,  p.  71. 

Cited  and  rule  applied  in  Blackburn  v.  Selma,  etc.,  R.  R.  Co., 
2  Flipp.  529,  531,  F.  C.  1,467,  holding  corporation,  acting  as  such, 
estopped  to  deny  its  legal  existence  when  sued  on  its  contracts; 
Jameson  v.  People,  16  111.  259,  63  Am.  Dec.  306,  holding  that  where 
municipal  corporation  has  been  recognized  by  acts  of  legislature 
empowering  it  to  act,  inquiry  into  original  organization  of  corpora- 
tion is  precluded;  so  also  in  Chicago,  etc.,  Ry.  Co.  v.  Commissioners, 
351  111.  213,  37  N.  E.  1082,  25  L.  R.  A.  303;  Hammond  v.  Strauss,  53 
Md.  12,  holding  de  facto  corporation  liable  to  stockholders  on  stock 
issued,  although  organization  never  perfected  under  charter;  Narra- 
gansett  Bank  v.  Atlantic  Silk  Co.,  3  Met  287,  288,  where  it  was 
held  that,  in  order  to  enforce  claim  against  corporation,  claimant 
need  not  allege  regrular  organization  of  corporation;  Packard  v. 
Railroad  Co.,  168  Mass.  98,  46  N.  B.  435,  holding  mere  failure  to 
elect  officers  does  not  dissolve  corporation,  and  render  void  acts 
of  corporation  while  not  acting  in  conformity  with  charter;  Attorney- 
General  V.  Bank,  Harr.  Ch.  (Mich.)  326,  applying  principle  in  hold- 
ing that  forfeiture  of  charter  rights  cannot  be  presumed,  but  cause 
for  forfeiture  must  be  shown  in  pleadings;  Amerlscoggin  Bridge  v. 
Bragg,  11  N.  H.  108,  where  owners  of  bridge  acted  as  corporation 
for  long  period,  and  acts  were  not  disputed;  United  States,  etc.,  Co. 
V.  Schlegel,  143  N.  Y.  544,  38  N.  B.  731,  holding  corporation  estopped 
from  denying  its  corporate  existence  when  it  had  contracted  debts 
as  corporation,  although  in  violation  of  State  laws;  Sasser  v.  State, 
13  Ohio,  485,  holding  on  indictment  for  having  in  possession  coun- 
terfeit bank  bills,  State  was  not  obliged  to  prove  incorporation  of 
bank  by  production  of  charter.  Cited  approvingly,  but  without  par- 
ticular application  of  rule,  in  Woods  v.  Banks,  14  N.  H.  110. 

Corporations.—  If  a  provision  in  a  charter  or  by-law  be  directory 
merely,  a  deviation  from  It  cannot  be  taken  advantage  of  by  third 
person,  p.  81. 

Cited  and  principle  applied  in  Woolrldge  v.  McKenna,  8  Fed.  662, 
holding  that  act  prescribing  time  in  which  transcript  of  record  of 
State  court  is  to  be  filed  in  Federal  court  is  not  mandatory,  but 
dlri'Ctory  only  as  mode  of  practice;  National  Bank  v.  Grenada,  41 
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Fed.  91,  holding  statute  requiring  city  ordinances  to  be  recorded, 
directory  merely,  and  failure  to  observe  it  does  not  impair  validity 
of  bonds  issued  under  unrecorded  ordinance;  Lay  y.  Lawson,  23 
Alal  390,  refusing  to  set  aside  administrator's  sale  because  of  failure 
of  purchaser  to  give  bond  with  approved  security;  New  Orleans  v. 
De  St  Homes,  9  La.  Ann.  579,  580,  where  statute  providing  that 
city  shall  furnish  election  commissioners  with  names  of  qualiHed 
voters,  held  directory  only,  and  election  not  invalidated  by  failure 
to  do  so;  Bustis  v.  Kidder,  26  Me.  100,  construing  statute  requiring 
constable  to  file  bond  before  serving  writ,  and  holding  that  con- 
stable did  not  incur  penalty  where  bond  filed,  but  without  approval 
of  selectmen,  as  provided  in  statute;  Stebblns  v.  Merritt,  10  Gush. 
32,  construing  clause  in  charter  providing  that  clerk  recording  pro- 
ceedings should  be  sworn;  CJonverse  v.  Porter,  45  N.  H.  399,  holding 
acts  of  selectmen  in  locating  schoolhouse,  not  to  be  Invalidated  by 
failure  of  clerk  to  record  proceedings  as  provided  by  statute;  In  re 
Mohawk,  etc.,  R.  R.  Co.,  19  Wend.  143,  refusing  to  set  aside  election 
of  directors  of  corporation,  because  inspectors  not  sworn  in  form 
prescribed  by  statute;  State  ex  rel.  v.  McKee,  20  Or.  126,  25  Pac. 
294,  applying  rule  to  statute  declaring  who  shall  act  as  secretary 
at  meetings  of  school  directors.  Cited  approvingly,  but  without 
particular  application  of  rule,  in  Cayce  v.  Curtis,  Dall.  (Tex.)  405. 

Distingniished  In  Driftwood,  etc.,  Co.  v.  Commissioners,  72  Ind. 
241,  where  rule  held  inapplicable  to  statute  prescribing  strictly  modi$ 
in  which  county  is  to  provide  for  repairs  to  bridges  and  roads. 

CoTporations.— What  are  merely  directory  provisions  in  a  corpo 
rate  charter  must  depend  .upon  the  sound  construction  of  the  nature) 
and  object  of  each  regulation,  and  of  public  convenience  and  appar- 
ent legislative  intention,  p.  81. 

This  rule  has  been  applied  in  New  Orleans  v.  De  St  Romes,  9  La. 
Ann.  579,  580,  construing  statute  providing  that  city  shall  furnish 
election  commissioners  with  names  of  qualified  voters,  and  holding 
it  to  be  merely  directory;  Middle  Bridge,  etc.  v.  Brooks,  13  Me.  395, 
29  Am.  Dec.  511,  holding  requirement  that  rates  of  toll  be  posted  in 
conspicuous  place  on  bridge,  mandatory,  and  unless  complied  with, 
no  action  can  be  maintained  against  person  forcibly  passing  bridge; 
Hayes  v.  Hanson,  12  N.  H.  290,  construing  act  requiring  oath  of 
assessors  to  be  filed  in  clerk's  office,  and  holding  it  to  be  directory 
only,  and  assessment  not  Invalid  if  act  not  complied  with;  McCloud 
V.  Columbus,  54  Ohio  St  454,  44  N.  B.  97,  construing  statute  pre- 
scribing method  for  advertising  for  bids  for  city  Improvements,  and 
holding  it  to  t!^  mandatory. 

Miscellaneous  citations.— Erroneously  cited  in  dissenting  opinion, 
Onited  States  v.  Robertson,  5  Pet  665,  8  L.  266;  Bx  parte  Christy, 
3  How.  832,  11  L.  622.    Cited  in  United  States  v.  Potter,  27  Fed. 

Vol.  11  —  35 
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Gas.  604,  on  point  that  laches  are  not  Imputable  to  Federal  govern- 
ment State  V.  Stebbins,  1  Stew.  307,  cites  dissenting  opinion  of 
Marshall,  G.  J.,  as  to  distinction  between  acts  of  corporation  as 
such  and  acts  of  individual  members;  and  McLure  y.  Colclough,  17 
Ala.  92,  the  same  opinion  on  point  that  acceptance  is  essential  to 
complete  delivery  of  deed.  Cited  in  dissenting  opinion,  Savings  Bank 
V.  Davis,  8  Conn.  207,  on  point  that  directors  of  corporation,  when 
they  act,  do  so  In  corporate  capacity,  and  also  following  the  reason- 
ing of  Marshall,  C.  J.,  in  arguing  that  appointment  of  agent  to  sell 
real  property  should  be  by  deed  under  seal  (see  8  Conn.  211).  Cited 
also  in  Pickering  v.  Day,  3  Houst.  532,  95  Am.  Dec.  305,  but  not  In 
point;  Gifford  v.  Livingston,  2  Den.  395,  as  defining  corporation; 
Tracy  v.  Talmage,  14  N.  Y.  191,  67  Am.  Dec.  152,  but  application 
doubtful.  State  v.  Shirley,  1  Ired.  604,  refers  to  dissenting  opinion  of 
Marshall,  C.  J.,  as  arguing  that  bond  should  be  formally  accepted  in 
order  to  bind  sureties.  Cited  in  dissenting  opinion,  Guthrie  v.  Im- 
brie,  12  Gr.  194,  53  Am.  Rep.  340,  6  Pac.  671,  as  to  purpose  of  seal. 
Dana  v.  Bank,  5  Watts  &  S.  246,  cites  dissenting  opinion  of  Mar- 
shall, C.  J.,  on  point  that  president  and  directors  of  corporation  are 
agents  of  corporation. 

12  Wheat  117-129,  6  L.  571,  WILLIAMS  v.  NORRIS. 

Appeal  and  error.— The  written  opinion  of  a  State  court  is  not 
part  of  the  record  and  cannot  be  examined  under  the  judiciary  act 
to  ascertain  the  questions  decided,  p.  119. 

This  rule  has  been  applied  in  the  following  citing  cases:  Davis  y. 
Packard,  6  Pet  48,  8  L.  315,  refusing  to  consider  matters  embraced 
only  in  opinion  of  court;  Rector  v.  Ashley,  6  Wall.  148,  18  L.  734, 
refusing  to  take  cognizance  of  jurisdictional  facts  which  appeared 
only  in  opinion;  Gibson  v.  Chouteau,  8  Wall.  317,  19  L.  318,  apply- 
ing principle  in  denying  jurisdiction  where  jurisdictional  facts  ap- 
peared only  in  argument  of  counsel;  Moore  v.  Mississippi,  21  Wall. 
639,  22  L.  654,  refusing  to  examine  opinion  to  determine  whether 
validity  of  State  law  was  disputed  on  ground  that  it  impaired  obli- 
gation of  contract.  See  also  the  dissenting  opinion  in  Insurance 
Co.  V.  Boon,  95  U.  S.  140,  24  L.  402,  majority  holding  that  where 
Issues  are  tried  by  court,  its  findings  constitute  part  of  record. 
Cited  approvingly,  but  without  particular  application  of  the  rule, 
in  Fleming  v.  Clark,  12  Allen,  198;  Bryan  v.  Bates,  12  Allen,  205. 

Distinguished  In  Gross  v.  United  States  Mortgage  Co.,  108  U.  8, 
484,  27  L.  797,  2  S.  Ct  944,  where  State  statute  provided  that  opin- 
ions of  Supreme  Court  should  constitute  part  of  record.  Dicta  in 
Murdock  v.  Memphis,  20  Wall.  633,  22  L.  443,  and  United  States  v. 
Taylor,  147  U.  S.  700,  37  L.  337,  13  S.  Ct  481,  show  a  tendency 
towards  a  modification  of  the  rule  in  those  cases  where  opinions  of 
the  lower  court  are  required  to  be  incorporated  in  the  transcript 


547  Notes  on  U.  B.  Reports.        12  Wheat  117-129 

Api>6al  and  «rror.—  An  order  made  by  a  State  court  after  removal 
of  record  by  writ  of  error,  not  made  by  way  of  amendment,  but 
introducing  new  matter,  is  not  part  of  the  record,  p.  121. 

Cited  and  principle  applied  In  Suydam  v.  Williamson,  20  How.  440, 
15  L.  983,  holding  statement  of  case  by  Judge  of  State  court  not 
admissible  as  part  of  record  upon  writ  of  error;  Snell  v.  D wight, 
121  Mass.  349,  350,  where  State  court  recognized  the  rule  in  refusing 
to  order  amendment  of  record  after  final  decree,  in  order  that  Juris- 
dictional facts  might  appear  therein  upon  writ  of  error  from  United 
States  Supreme  Court 

Appeal  and  error.—  In  order  to  give  the  Supreme  Court  Jurisdic- 
tion on  appeal  or  error,  it  must  appear  by  the  record  that  one  of  the 
specific  questions  described  in  the  Judiciary  act  necessarily  arose 
and  was  determined  adversely  to  the  right  claimed  under  the  Con- 
stitution, or  some  law  or  treaty  of  the  United  States,  p.  125. 

This  principle  has  been  affirmed  and  applied  by  the  following 
citing  cases:  WiUson  v.  Blackbird  Creek  Marsh  Co.,  2  Pet  251,  7 
L.  414,  asserting  Jurisdiction,  where  record  showed  that  right  of 
State  to  authorize  construction  of  dam  across  navigable  river  was 
disputed  on  ground  that  it  conflicted  with  commerce  power  of  con- 
gress; Satterlee  v. -Matthewson.  2  Pet.  409,  7  L.  468,  where  record 
presented  question  as  to  whether  State  law  impaired  obligation  of 
contracts;  Harris  v.  Dennle,  3  Pet  302,  7  L.  687,  where  State  court 
asserted  right  of  State  officer  to  attach  goods  of  Importer  in  hands 
of  revenue  officers,  previous  to  entry;  Craig  v.  Missouri,  4  Pet.  429, 
7  L.  910,  where  validity  of  State  law  was  disputed  on  ground  that 
it  provided  for  emission  of  *'  bills  of  credit;  "  Crowell  v.  Randell,  10 
Pet.  395,  396,  9  L.  468,  469,  denying  Jurisdiction  where  decision  of 
court  involved  no  construction  of  Federal  Constitution  or  laws;  Scott 
V.  Jones,  5  How.  374,  376,  12  L.  196,  197,  denying  Jurisdiction,  how- 
ever, on  other  grounds;  Smith  v.  Adslt  16  Wall.  189,  21  L.  311, 
refusing  to  review  decision  of  State  court  dismissing  cause  for  want 
of  Jurisdiction,  a  Federal  question  thus  not  having  arisen  in  lower 
court;  Murdock  v.  Memphis,  20  Wall.  633,  22  L.  443,  asserting  Juris- 
diction under  similar  act  of  1867,  where  it  appeared  that  title  of 
United  States  was  drawn  in  question;  McCullough  v.  Virginia,  172 
U.  S.  118,  asserting  Jurisdiction  where  defeated  party  had  alleged 
an  impairment  of  obligation  of  contract;  opinion  of  Judge  Davis, 
44  Me.  592,  holding  that  if  State  court  upon  claim  of  colored  person 
to  be  admitted  to  privileges  granted  by  State  Constitution,  sustain 
such  claim,  case  is  not  within  Federal  appellate  Jurisdiction;  State 
Y.  Batchelder,  5  Minn.  237,  80  Am.  Dec.  414,  holding  where  case 
Involves  question  as  to  validity  of  Federal  patent.  Federal  court 
does  not  acquire  appellate  Jurisdiction  unless  decision  is  against 
right  claimed  under  such  patent;  Cooke  v.  Bank,  52  N.  Y.  108,  11 
Am.  Rep.  674,  holding  that  Jurisdiction  of  State  court  to  try  cause 
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inyolying  a  national  bank  is  not  ousted  by  mere  possibility  that 
Federal  questions  may  arise  daring  proceedings.  The  rule  is  also 
approved,  obiter,  in  the  dissenting  opinion,  Tennessee  v.  Davis,  100 
U.  S.  285,  25  L.  65a 

Constitational  law.—  Special  legislation  is  not  repugnant  to  the 
Ck)nstitutiou  of  the  United  States,  p.  128. 

Cited  and  applied  in  Williamson  v.  Williamson,  3  Smedes  &  M. 
745,  41  Am.  Dec.  638,  affirming  sale  of  intestate's  lands  made  under 
special  act  of  legislature;  Langdon  v.  Strong,  2  Vt.  257,  holding  valid, 
a  statute  authorizing  an  administrator  in  a  particular  case,  to  con- 
vey lands  to  creditors  in  payment  of  debts  of  estate. 

Distinguished  in  Jones  v.  Perry,  10  Yerg.  78,  30  Am.  Dec.  440, 
holding  special  act  authorizing  guardian  to  sell  lands  of  ward,  judi- 
cial in  its  nature  and  void  under  clause  in  State  Constitution  pro- 
hibiting legislature  from  exercising  judicial  power. 

Miscellaneous.—  Cited  also  in  Young  v.  Martin,  8  WaU.  357,  19  L. 
419,  as  to  bill  of  exceptions;  dissenting  opinion.  Ex  parte  Crane,  5 
Pet  202,  8  L.  97,  on  point  that  Federal  courts  derive  jurisdiction 
solely  from  Constitution  and  acts  of  congress. 

12  Wheat  129-134,  6  L.  575,  MONTGOMERY  v.  HERNANDEZ. 

Appeal  and  error.— Under  the  judiciary  act  it  is  not  every  mis- 
construction of  an  act  of  congress  that  can  be  re-examined;  the  de- 
cision must  have  been  against  the  right  claimed  under  such  an 
act,  p.  132. 

This  rule  has  been  applied  in  the  following  citing  cases:  Smith  v. 
Hunter,  7  How.  743,  12  L.  896,  denying  jurisdiction,  where  on  trial 
no  right  was  set  up  under  act  of  congress.  State  court  having  dis- 
missed bill  upon  construction  of  one  of  Its  own  statutes;  Doe  v.  Es- 
lava,  9  How.  444,  13  L.  209,  refusing  to  review  final  decree  in  favor 
of  person  claiming  under  Spanish  grant  confirmed  by  congress; 
Dower  v.  Richards,  151  U.  S.  666,  38  L.  308,  14  S.  Ct  455,  ruling 
similarly  where  judgment  of  State  court  was  upon  a  matter  of  fact 
only;  Whltten  v.  Tomlinson,  160,  U.  S.  238,  40  L.  411,  16  S.  Ct  300. 
denying  jurisdiction  to  issue  writ  of  error  until  final  judgment 
against  right  claimed.  The  following  cases  apply  the  rule  in  deny- 
ing jurisdiction  where  the  right  was  not  claimed  for  the  party 
against  whom  decision  was  rendered,  but  for  a  third  person  under 
whom  he  did  not  claim;  Henderson  v.  Tennessee,  10  How.  323,  13 
L.  439;  Hale  v.  Gaines,  22  How.  160,  16  L.  269;  Long  v.  Converse, 
91  U.  S.  113,  23  L.  235;  Miller  v.  Bank,  106  U.  S.  544,  27  L.  290,  1  S. 
Ct  538;  Giles  v.  Little,  134  U.  S.  650,  33  L.  1064,  10  S.  Ct  625.  Cited 
approvingly,  but  without  particular  application  of  the  rule,  in  Lee 
V.  Kaufman,  3  Hughes,  133,  F.  C.  8,191. 

Limitation  of  actions  —  Bond.—  Cause  of  action  for  breach  of  a 
condition  in  a  marshal's  bond,  consisting  in  failure  to  pay  over  cer- 
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tain  moneys  collected  in  admiralty  cause,  does  not  acrne  until  final 
Judgment  in  such  cause,  when  the  statute  commences  to  run,  p.  134. 

The  principle  inyolved  in  this  ruling  has  been  applied  in  the  fol- 
lowing citing  cases:  Hanger  v.  Abbott,  6  Wall.  542,  18  L.  943,  hold- 
ing that  time  during  which  courts  in  rebellious  States  were  closed 
to  loyal  citizens  was  to  be  deducted  from  time  fixed  by  statute  of 
limitations;  Devereaux  v.  Brownsville,  29  Fed.  751.  holding  that 
repeal  of  municipal  charter,  whereby  there  is  no  organization  to  be 
sued  and  creditor  is  disabled  from  proceeding,  will  arrest  the  statute 
of  limitations;  In  re  Waties,  39  Fed.  265,  holding  that  in  computing 
time  under  statute  giving  priority  to  wages  for  "  labor  performed 
within  six  months  next  preceding  first  publication  of  notice 
of  proceedings  in  bankruptcy,"  period  intervening  between  in- 
stitution of  proceedings  and  final  decree  is  to  be  disregarded; 
Mercantile  Trust  Co.  v.  St.  Louis,  etc.,  Ry.  Co.,  69  Fed.  196, 
holding  that  stay  of  execution  in  record  entry  of  judgment, 
stays  running  of  statute  limiting  duration  of  judgment  lien;  Brown 
V.  Merrick,  16  Ark.  615,  but  holding  where  statute  began  to  run 
in  lifetime  of  creditor  it  did  not  stop  at  his  death  until  administra- 
tion was  granted  on  his  estate;  Sanderson  v.  Sanderson,  17  Fla.  848, 
holding  statute  to  be  suspended  during  period  within  which  creditor 
is  unable  to  sue  debtor's  estate;  Morrison  v.  St.  Gemme,  23  Mo.  346, 
holding  that  statute  will  not  run  in  favor  of  administrator  until 
claim  against  estate  is  established  as  provided  by  statute;  Taylor 
V.  Thorn,  29  Ohio  St.  574,  holding  that  allowance  by  administrator 
of  claim  against  estate,  arrests  statute.  See  also  extended  note  in 
13  Am.  Dec.  371.  Cited  approvingly,  but  without  application  of  the 
rule,  in  State  v.  Pratte,  8  Mo.  287,  40  Am.  Dec.  142. 

Distinguished  in  Ten  Eyck  v.  Wing,  1  Mich.  53,  where  disability 
of  creditor  to  sue  was  caused  by  creditor  himself;  Treasurer  v. 
Martin,  50  Ohio  St.  204,  33  N.  E.  1114,  holding  that  where  creditor 
has  fraudulently  allowed  debtor  to  obtain  injunction  restraining  suit, 
he  will  not  be  allowed  upon  dissolution  of  injunction  to  set  up  such 
disability  against  plea  of  statute  of  limitations. 

Miscellaneous  citations.—  Cited  in  Baker  v.  Blddle,  1  Bald.  403, 
406,  F.  C.  764,  on  point  that  Jurisdiction  of  Federal  courts  is  con- 
fined to  enumerated  cases.  See  also  dissenting  opinion.  Ex  parte 
Crane,  5  Pet  204,  206,  8  L.  98;  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  649,  on  point  that  statute  of  limitations  can  be  suspended  only 
for  causes  provided  in  the  act  itself. 

12  Wheat  135-136,  6  L.  577,  WINN'S  HEIRS  v.  JACKSON. 

Jnrisdiction.— Supreme  Court  has  not  Jurisdiction  under  the 
Judiciary  act  to  review  State  court  Judgment  remanding  cause  to 
trial  court  for  further  proceedings,  such  judgment  not  being  final 
within  the  meaning  of  the  act,  pp.  135,  136. 

Cited  and  rule  applied  in  Hart  v.  Burnett,  20  Cal.  172,  denying 
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application  for  citation,  upon  issuance  of  writ  of  error  by  clerk  of 
Federal  court,  where  Judgment  in  Supreme  Court  in  action  of  eject- 
ment remanded  cause  for  further  proceedings.  See  also  valuable 
note  in  60  Am.  Dec.  431,  on  subject  of  final  and  interlocutory  decrees. 
The  dissenting  opinion  in  Ex  parte  Crane,  5  Pet  206,  8  L.  98,  ap- 
proves the  rule  in  general  discussion. 

12  Wheat  136-152,  6  L.  577,  POSTMASTER-GENERAL  v.  EARLY. 

Statutes  —  Construction  of ,  is  exclusively  a  function  of  the  Judici- 
ary, and  a  mistaken  opinion  of  the  legislature  as  to  the  law  cannot 
bind  the  courts,  p.  148. 

Cited  and  principle  applied  in  the  following:  United  States  v. 
Claflln,  97  U.  S.  549,  24  L.  1084,  construing  an  act  amending  an  act 
•*  to  prevent  smuggling; "  District  of  Columbia  v.  Hutton,  143  U.  S- 
27,  36  L.  62,  12  S.  Ct  372,  holding  act  prescribing  quaUfications  of 
police  officers  in  district  to  have  been  repealed  by  later  act  providing 
permanent  form  of  government  for  district,  notwithstanding  subse- 
quent recognition,  by  congress,  of  the  first  act  as  still  subsisting; 
Powell  V.  State,  17  Tex.  App.  361,  refusing  to  recognize  in  criminal 
proceeding,  legislative  construction  of  term  **  Jeopardy,"  as  employed 
in  State  Constitution. 

Statutes.— The  legislature  may  pass  a  declaratory  statute  which, 
although  inoperative  in  the  past,  may  act  in  future,  p.  148. 

This  principle  applied  io  the  following  citing  cases:  Home  Mutual 
Ins.  Co.  V.  Stockdale,  12  Fed.  Cas.  456,  denying  retroactive  effect  of 
statute  construing  a  statute  taxing  dividends  of  corporations;  United 
States  V.  The  Ohio,  27  Fed.  Cas.  229,  denying  retroactive  effect  of 
act  of  congress  providing  for  licensing  and  enrollment  of  coasting 
vessels;  Wood  v.  Wood,  54  Ark.  178,  15  S.  W.  460,  giving  effect  to 
statute  limiting  Jurisdiction  in  matters  of  divorce  and  alimony 
(see  also  S.  C.  on  rehearing,  59  Ark.  451,  43  Am.  St  Rep.  48,  27 
S.  W.  643,  18  L.  R.  A.  160);  Rhoades  v.  Davis,  51  Mich.  311,  16  N.  W. 
662,  construing  statute  relating  to  property  rights  of  married  women; 
State  V.  Slover,  126  Mo.  664,  29  S.  W.  721,  construing  statute  regu- 
lating proceedings  in  contested  election  cases;  Farmers'  Bank  ▼. 
Hale,  59  N.  Y.  62,  construing  act  declaring  intention  of  legislature 
with  regard  to  previous  act  regulating  rate  of  interest 

Bonds.—  Including  in  an  official  bond  other  things  which  are 
separable  from  the  subjects  for  which  it  may  lawfully  be  taken, 
does  not  necessarily  vitiate  it,  p.  150. 

Cited  and  principle  applied  in  United  States  ▼.  Bradley,  10  Pet 
863,  9  L.  456,  holding  act  prescribing  form  of  paymaster's  bond 
directory  merely,  and  bond  not  void  if  in  purport  it  conforms  to  act; 
Greathouse  v.  Dunlap,  3  McLean,  311,  F.  C.  5,742,  holding  voluntary 
bond  valid  although  surety  binds  himself  to  greater  extent  than 
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required  by  law;  Bates  v.  Bank,  2  Ala.  487»  holding  contract  executed 
by  bank  not  entirely  void  because  embracing  matters  ultra  vires; 
Cleaves  v.  Dockray,  67  Me.  123,  where  executor's  bond  held  valid 
as  common-law  bond,  although  containing  conditions  not  required 
by  statute;  State  v.  Findley,  10  Ohio,  57,  holding  bond  of  county 
treasurer  valid  for  so  much  as  was  prescribed  by  statute,  although 
void  as  to  residue.  Cited  approvingly,  but  without  particular  appli- 
cation of  the  rule,  in  State  v.  Bowman,  10  Ohio,  449. 

Distinguished  in  State  v.  Heisey,  56  Iowa,  406,  9  N.  W.  327,  hold- 
ing that  where  bond  is  not  required  of  public  officer,  voluntary  bond 
is  void  for  want  of  consideration;  Fain  v.  Headerick,  4  Cold.  338, 
setting  aside  award  where  no  part  of  contract  in  dispute  was  founded 
upon  legal  consideration. 

Post-office  department.—  The  postmaster-general  may  take  bonds 
to  secure  the  payment  of  money  due,  or  which  may  become  due,  to 
the  general  post-office,  pp.  150,  151. 

Cited  and  principle  applied  in  United  States  v.  Bradley,  10  Pet 
860,  9  L.  455,  asserting  power  of  congress  to  require  paymasters  to 
file  bond  to  secure  funds  in  their  hands;  Postmaster-General  v.  Rice, 
Gilp.  561,  F.  C.  11,312,  In  charge  to  Jury  under  facts  similar  to 
those  in  principal  case;  Postmaster-General  v.  Reeder,  4  Wash.  C.  C. 
679,  F.  C.  11,311,  holding  that  omission  of  postmaster-general  to 
sue  principal  does  not  release  surety;  State  ex  rel.  v.  Augert,  127  Mo. 
464,  30  S.  W.  120,  citing  principal  case  as  instance  where  court  recog- 
nized power  as  existing  by  implication. 

Jurisdiction.—  Under  the  act  of  March  3,  1815,  the  Circuit  Courts 
have  Jurisdiction  of  suits  by  the  postmaster-general  upon  official 
bonds  of  postmasters,  pp.  148,  152. 

Cited  and  principle  applied  in  Dax  v.  Postmaster-General,  1  Pet. 
323,  7  L.  162,  a  similar  case;  Wetmore  v.  Rice,  1  Biss.  239,  F.  O. 
17,468,  citing  principal  case  as  instance  where  Supreme  Court  as- 
serted original  Jurisdiction  of  Circuit  Courts  in  suits  upon  official 
bonds;  Postmaster-General  v.  Furber,  4  Mason,  334,  F.  C.  11,308, 
asserting  Jurisdiction  over  matters  of  account  generally  between 
postmaster-general  and  deputy  postmasters;  Henry  v.  Sowles,  28 
Fed.  482,  asserting  Jurisdiction  over  suit  to  protect  money  in  hands 
of  United  States  marshaL  Cited  approvingly  in  Dundas  v.  Bowler, 
3  McLean,  206,  F.  C.  4,140,  discussing  general  subject  of  Jurisdiction. 

Statutes.— In  construing  a  statute,  the  apparent  intent  of  the 
legislature  is  to  govern,  and  in  ascertaining  this  intent,  one  part  of 
the  statute  may  be  interpreted  by  any  other  which  may  indicate  the 
meaning  given  by  the  legislature  itself  to  ambiguous  phrases,  p.  152. 

Cited  and  principle  applied  in  Baring  v.  Erdman,  2  Fed.  Cas.  787, 
Interpreting  term  "  material  "  in  statute  authorizing  taking  of  ma- 
terials from  neighboring  lands  for  construction  and  repair  of  rail- 
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road;  State  y.  Oorbett,  61  Ark.  241,  82  8.  W.  e90»  constmiiig  act 
proylding  punishment  for  prize  fighting;  Blanchard  ▼.  Railroad  Co., 
31  Mich.  49, 18  Am.  Rep.  146,  applying  principle  in  construing  clause 
In  deed. 

Miscellaneous  citations.— Cited  in  Bank  of  United  States  y.  McKen- 
Eie,  2  Brock.  401,  F.  G.  927,  and  United  States  y.  Kendal,  5  Or.  O.  0. 
251,  F.  O.  15,517,  as  instance  where  original  Jurisdiction  of  Circuit 
Ck)urt  was  sustained  as  being  given  by  statute;  United  States  y. 
Green,  4  Mason,  434,  F.  O.  15,258,  as  authority  for  holding  that  Cir- 
cuit Court  has  jurisdiction  over  all  suits  brought  In  name  of  a  Fed- 
eral officer  under  authority  of  act  of  congress,  regardless  of  amount; 
In  re  Metzger,  17  Fed.  Cas.  234,  but  not  in  point;  United  States  y. 
Mooney,  11  Fed.  477,  on  point  that  recognition  of  concurrent  juris- 
diction is  a  grant  of  it,  though  it  may  not  have  before  existed; 
Bishop  y.  State  ex  rel.,  149  Ind.  228,  63  Am.  St  Rep.  283,  48  N.  B. 
1040,  39  L.  R.  A.  279,  construing  **  deputy  postmaster; "  dissenting 
opinion,  Galveston,  etc.,  Ry.  Co.  v.  Gonzales,  151  U.  S.  516,  38  L.  255, 
14  S.  Ct  408,  but  application  not  apparent 

12  Wheat  153-169,  6  L.  583,  JACKSON  v.  CHEW. 

Statutes  —  Construction.—  The  Supreme  Court  will  adopt  the  de- 
cisions of  the  higbest  court  of  a  State  settling  a  rule  of  construction 
regarding  titles  to  land,  p.  167. 

This  rule  has  been  applied  in  the  following  citing  cases:  Hender- 
son y.  Griffin,  5  Pet  155,  8  L.  80,  affirming  decision  of  State  court 
in  its  application  of  statute  of  uses  to  a  devise;  Green  v.  Neal,  6 
Pet  297,  8  L.  405,  overruling  a  previous  case  upon  showing  that 
State  construction  of  statute  of  limitations  had  been  changed;  Van 
Rensselaer  v.  Kearney,  11  How.  318,  13  L.  712,  following  State  court 
in  holding  that  statute  abolishing  entails  included  estates  tail  in 
remainder  and  vested  in  remainderman  an  estate  in  fee  simple; 
Beauregard  v.  New  Orleans,  18  How.  502,  15  L.  472,  applying  prin- 
ciple in  holding  that  Supreme  Court  will  follow  decisions  of  State 
court  settling  jurisdiction  of  its  probate  courts;  Suydam  v.  William- 
son, 24  How.  433,  16  L.  745,  under  facts  similar  to  those  in  principal 
case;  Barrett  v.  Holmes,  102  U.  S.  655,  26  L.  292,  construing  State 
statute  limiting  time  for  entering  upon  State  lands;  Bondurant  y. 
Watson,  103  U.  S.  289,  26  L.  450,  enforcing  decision  of  State  court 
that  mortgage  is  inoperative  as  to  third  person,  unless  property  re- 
corded; Mitchell  y.  Lippincott,  2  Woods,  471,  F.  C.  9,665,  reviewing 
authorities,  and  following  State  court  in  holding  invalid,  under 
'*  married  woman's  law,"  a  mortgage  executed  by  wife  to  secure 
husband's  debts;  Myers  v.  Reed,  9  Sawy.  137,  17  Fed.  404,  following 
State  court  in  holding  that  conveyance  to  husband  and  wife  made 
them  tenants  by  entirety;  Barney  v.  Keokuk,  4  DHL  598,  F.  O. 
1,032,  affirming  right  of  railway  under  State  law  to  lay  tracks  upon 
streets  of  city  with  consent  of  city  authorities,  regardless  of  que»- 
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tlon  as  to  where  fee  to  street  rests;  Bhinehart  y.  Harrison,  1  Bald. 
187,  F.  G.  11,840,  affirming  rule  laid  down  by  State  courts,  that  by 
direction  in  will  to  convert  real  property  into  money,  it  is  thereby 
made  personal  property  and  vests  in  representatives  of  legatee  upon 
his  death;  Thompson  v.  Phillips,  1  Bald.  284,  F.  O.  13,974,  charging 
Jury  as  to  effect  of  State  decisions  construing  statute  limiting  lien 
of  Judgments;  Boyle  v.  Arledge,  Hemp.  623,  F.  0.  1,758,  applying 
principle  to  construction  of  statute  limiting  actions  generally  by 
nonresidents;  Derby  v.  Jacques,  1  Cliff.  438,  F.  G.  3,817,  construing 
State  statute  abolishing  writ  of  right;  Hiller  v.  Shattuck,  1  Flipp, 
274,  F.  G.  6,504,  following  State  statute  in  allowing  defendant  in 
ejectment  a  new  trial  on  payment  of  costs;  In  re  Zug,  30  Fed.  Gas. 
948,  holding  that  in  determining  what  were  distributable  assets  in 
bankruptcy  proceedings  under  a  national  act,  Federal  courts  would 
be  governed  by  decisions  of  courts  in  State  where  property  was 
situated;  Fidelity,  etc.,  Go.  v.  Shenandoah  Iron  Go.,  42  Fed.  876, 
following  decisions  of  State  courts  in  declaring  unconstitutional  a 
law  giving  materialmen  priority  over  mortgage  bonds;  McGlaskey 
y.  Barr,  62  Fed.  211,  adopting  State  law  relating  to  compensation 
for  improvements  on  land  made  in  good  faith;  GockriU  y.  Woodson, 
70  Fed.  764,  following  State  decisions  to  effect  that  transfer  by 
husband  to  wife  created  in  her  an  equitable  estate  in  the  land  to 
her  separate  use;  Independent  District  v.  Beard,  83  Fed.  14,  16, 
following  State  courts  in  determining  what  constitutes  special  trust; 
Buford  V.  Kerr,  90  Fed.  614,  in  determining  nature  of  estate  taken 
by  will;  Hempstead  v.  Reed,  6  Gonn.  487,  applying  principle  in  hold- 
ing certificate  of  discharge  in  insolvency,  legally  obtained  in  one 
State,  available  as  discharge  in  any  other  State;  McGlure  v.  Owen, 
20  Iowa,  264,  refusing  to  follow  Federal  decision  which  disregarded 
settled  construction  placed  by  State  courts  upon  State  statute; 
Hammond  v.  Goleman,  4  Mo.  App.  818,  as  instance  where  Supreme 
Gourt  recognized  right  of  States  to  regulate  descents;  Shirley  y. 
Sugar  Refinery,  2  Edw.  Gh.  613,  as  instance  where  Federal  court 
followed  rule  established  by  State  courts;  Smith  v.  Power,  23  Tex. 
33,  applying  doctrine  of  stare  decisis  in  case  involving  validity  of 
public  land  grants.  See  also  dissenting  opinion,  Williamson  v. 
Berry,  8  How.  559,  12  L.  1197,  attempting  to  apply  the  rule  in 
construing  a  private  statute.  Gited,  arguendo,  in  Strother  v.  Lucas, 
12  Pet  437,  9  L.  1147.  Referred  to  without  comment  in  Burgess  y. 
Seligman,  107  U.  S.  34,  27  L.  365,  2  S.  Gt  22.  Gited  approvingly,  but 
without  particular  application  of  the  rule,  in  Hart  v.  Burnett,  15 
GaL  603,  605,  in  general  discussion  of  subject  of  stare  decisis. 

Distinguished  in  Marlatt  v.  Silk,  11  Pet.  22,  9  L.  617,  holding  rule 
Inapplicable  to  construction  of  compact  between  two  States  regard- 
ing public  lands;  Lane  v.  Vick,  3  How.  476,  11  L.  687,  refusing  to 
follow  a  single  construction  of  will  under  State  statute  not  sufil- 
cienily  acquiesced  in  to  have  become  a  rule  of  property  (but  sea 
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dissentlJig  opinion,  p.  482,  11  L.  690);  Foxcroft  y.  MaOett,  4  How. 
879,  11  L.  1020,  where  decision  of  State  conrt  construing  deed  hj 
rules  of  common  law  held  not  binding  upon  Supreme  Court;  Railroad 
Go.  V.  National  Bank,  102  U.  S.  53,  26  L.  75,  refusing  to  be  bound 
by  decisions  of  State  court  upon  question  of  general  commercial  law; 
Barber  v.  Pittsburg,  etc.,  R.  R.  Ck).,  166  U.  S.  99,  41  L.  933,  17  S.  Ct 
491,  where  State  decision  relied  upon  was  the  only  adjudication  upon 
point  at  issue;  Edwards  v.  Davenport,  4  McCrary,  43,  20  Fed.  762. 
holding  decision  of  State  court  as  to  effect  of  contract  entered  into 
by  person  of  unsound  mind  not  to  constitute  rule  of  property,  and 
so  not  binding  upon  Federal  court;  Lauriat  v.  Stratton,  6  Sawy.  347» 

11  Fed.  114,  declining  to  follow  single  decision  of  State  court  ctI- 
dently  made  upon  misapprehension  of  statute;  Ryan  v.  Staples,  76 
Fed.  727,  40  U.  S.  App.  427,  refusing  to  be  guided  by  single  decision 
rendered  after  right  In  question  had  become  vested;  Franklin  v. 
Twogood,  25  Iowa,  533,  96  Am.  Dec.  82,  refusing  to  construe  contract 
according  to  lex  loci  contractus,  where  question  at  issue  involved 
application  of  common-law  rules. 

Devises  and  legacies.—  In  New  York  a  devise  over  to  a  survivor 
on  failure  of  issue  is  deemed  to  be  on  a  definite  and  not  an  indefinite 
failure  of  issue,  and  so  is  good  as  an  executory  devise,  and  does  not 
create  an  estate  tail  by  implication,  but  a  fee  simple  defeasible  by 
death  without  issue  in  the  lifetime  of  the  survivor,  pp.  165,  167. 

This  rule  has  been  applied  in  Waring  v.  Jackson,  1  Pet  571,  7  Ij. 
267,  a  case  involving  the  same  state  of  facts;  Abbott  v.  Essex  Co.,  2 
Curt.  134,  140,  F.  C.  11,  holding  such  to  be  the  rule  in  Massachusetts; 
Crane  v.  Co  well,  2  Curt.  186,  F.  C.  3,353,  in  Rhode  Island;  Summers' 
V.  Smith,  127  Hi.  650,  21  N.  E.  192,  showing  application  of  rule  in 
Illinois.  See  also  note,  3  Am.  Dec.  344'.  Cited  approvingly,  but 
without  particular  application  of  the  rule,  in  Moody  v.  Walker,  3 
Ark.  203,  discussing  subject  of  executory  devises;  Russ  v.  Russ,  9 
Fla.  142,  collecting  and  reviewing  cases  on  subject  of  executory 
devises. 

Criticised  in  Chester  v.  Greer,  5  Humph.  32,  and  contrary  rule  held 
to  obtain  in  Tennessee;  to  the  same  effect  is  Bramlet  v.  Bates,  1 
Sneed,  574. 

12  Wheat.  169-176,  6  L.  589,  ARMSTRONG  v.  LEAR. 

Wills.—  Testamentary  paper  executed  in  a  foreign  country  cannot 
be  made  the  foundation  of  a  suit  for  a  legacy  here,  until  probated  by 
a  court  of  competent  Jurisdiction,  p.  176. 

This  rule  has  been  cited  and  the  principle  applied  in  the  following 
cases:  Armstrong  v.  Lear,  8  Pet.  71,  8  L.  870,  where  same  cause, 
upon  coming  later  to  Supreme  Court  was  remanded,  bill  not  having 
alleged  that  document  in  question  was  a  valid  will  according  to  law 
of  place  where  executed;  Tompkins  v.  Tompkins,  1  Story,  553,  F.  0. 
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14,091,  holding  probate  of  will  by  proper  court  condosiye  npon  yalid- 
ity  of  will  to  pass  real  estate  involved  in  action  of  ejectment;  Lang« 
don  V.  Goddard,  2  Story,  276,  F.  O.  8^060,  dismissing  bill  setting  ont 
will,  but  relying  for  title  upon  codicil  not  alluded  to  in  bill  as  having 
been  proved;  Melius  v.  Thompson,  1  Cliff.  128,  F.  G.  9,405,  holding 
that  executor  deriving  authority  solely  from  one  State  cannot  sue 
in  another,  without  appointment  in  latter;  Bartlett  v.  Rogers,  S 
Sawy.  63,  64,  F.  G.  1,079,  denying  right  of  executor  to  maintain  suit 
to  collect  assets  without  probate  of  will  in  State  where  suit  brought; 
Baldwin  v.  Wylle,  30  Fed.  Gas.  958,  holding  unprobated  will  made 
in  Mexico  inoperative  to  control  funds  here;  Shepherd  v.  Nabors, 
6  Ala.  637,  refusing  to  entertain  action  for  recovery  of  legacy  where 
will  not  shown  to  have  been  probated;  Moore  v.  Lewis,  21  Ala.  581, 
affirming  decree  dismissing  bill  for  recovery  of  legacy  where  foreign 
will,  though  proved  where  made,  had  not  been  proved  where  suit 
brought;  also  in  Wood  v.  Mathews,  53  Ala.  4,  5,  dismissing  bill  to 
compel  distribution  of  estate  under  similar  facts;  McDaniel  v.  Patti- 
son,  98  Gal.  97,  27  Pac.  653,  reversing  judgment  vesting  title  under 
will  alleged  to  have  been  destroyed  and  never  admitted  to  probate; 
Belton  V.  Sumner,  31  Fia.  146,  12  So.  373,  21  L.  R.  A.  15,  and  n.,  pro- 
bate by  proper  court  prima  facie  evidence  of  executor's  title  to  land 
under  will;  Davis  v.  Smith,  5  Ga.  296,  48  Am.  Dec.  295,  denying 
liability  of  administrator  to  suit  for  failure  to  defend  suit  in  Juris- 
diction where  will  had  not  been  probated  nor  administration  granted; 
Sneed  v.  Ewlng,  5  Jt  J.  Marsh.  467,  22  Am.  Dec.  48,  and  Van  Gieson 
V.  Banta,  40  N.  J.  Eq.  19,  holding  foreign  will  inoperative  to  pass 
title  unless  recorded  as  provided  by  statute;  Pettit  v.  Black,  13  Neb. 
152,  12  N.  W.  845,  holding  will  not  admissible  as  evidence  of  title 
unless  probated;  Velletreau  v.  Rathbone,  1  N.  J.  Eq.  334,  336,  dis- 
missing bill  filed  by  executor  under  foreign  will  in  absence  of  ex- 
press averment  that  will  had  been  probated;  Olney  v.  Angell,  5 
R.  I.  204,  73  Am.  Dec.  65,  dismissing  bill  for  account  of  assets  of 
estate  where  will  not  filed  for  record  as  prescribed  by  statute;  Gause 
▼.  Gause,  4  McGord,  386,  extending  rule  and  holding  will  not  ad- 
missible to  probate  if  not  made  in  conformity  with  State  statute, 
although  valid  where  executed;  Missionary  Society  v.  Eells,  68  Vt 
511,  35  Atl.  468,  denying  Jurisdiction  of  equity  to  establish  destroyed 
or  spoliated  will,  statute  having  vested  probate  courts  with  exclu- 
sive Jurisdiction  in  probate  matters.  Gited  approvingly,  but  with- 
out particular  application  of  rule,  in  Gampbell  v.  Porter,  162  U.  S. 
484,  40  L.  1046,  16  S.  Gt.  873;  Southworth  v.  Adams,  9  Blss.  523,  4 
Fed.  3;  In  re  Foley,  80  Fed.  951;  Corrie's  Case,  2  Bland  Gh.  499; 
Randall  v.  Hodges,  3  Bland  Gh.  481,  discussing  law  relating  to 
probate  generally;  Williams  v.  Saunders,  5  Gold.  78. 

Distinguished  in  Tarver  v.  Tarver,  9  Pet  179,  9  L.  93,  holding 
that  where  complainant  sets  out  in  bill  an  instrument  purporting  to 
be  a  foreign  will,  and  denies  its  validity  because  it  is  executed  con- 
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ditlonally,  defendant  is  not  bound  to  prove  probate.  Modified  in 
Gaines  v.  Chew,  2  How.  646,  11  L.  413,  holding  that  although  will 
must  be  proved  before  title  can  be  set  up  under  it,  equity  may  com- 
pel defendants  to  answer  touching  will  alleged  to  have  been  spoli- 
ated.   Distinguished  in  United  States  v.  Union  Pacific  R.  R.  Go., 

11  Blatchf.  390,  P.  O.  16,598,  under  statute;  Melvin  v.  Lyons,  10 
Smedes  &,  M.  80,  holding  it  error  to  refuse  to  admit  copy  of  will 
duly  probated  In  another  State. 

Miscellaneous  citations.— Cited  in  Brendel  v.  Charch,  82  Fed.  262, 
on  point  that  equity  has  Jurisdiction  over  suit  to  recover  a  legacy; 
Latine  v.  Clements,  3  Ga.  432,  on  pohit  that  will  properly  made  and 
solemnized  according  to  law  of  testator's  domicile  Is  sufficient  to 
pass  personal  property  in  whatever  county  It  is  situated;  Bonatl  y. 
Welsch,  24  N.  Y.  164,  on  point  that  law  of  testator's  domicile  at  time 
of  death  controls  testamentary  disposition  of  his  property. 

12  Wheat  177-180,  6  L.  592,  RANKIN  v.  SCOTT. 

Lien.— A  prior  Judgment  lien,  during  the  time  fixed  by  law  for 
its  existence,  cannot  be  displaced  by  delay  in  execution  and  a  levy 
under  a  subsequent  Judgment  lien,  p.  179. 

The  extent  to  which  this  rule  has  been  applied  Is  shown  by  the 
following  citing  cases:  The  N.  W.  Thomas,  1  Biss.  218,  F.  C.  10,386, 
and  The  Henrietta,  Newb.  287,  F.  C.  6,121,  holding  that  sale  of 
vessel  under  State  statute  cannot  divest  prior  admiralty  lien;  Rock- 
hill  V.  Hanna,  4  McLean,  559,  F.  C.  11,980,  holding  that  where  several 
Judgments  are  rendered  upon  the  same  day,  the  liens  thus  created 
are  equal,  and  sale  under  one  does  not  affect  the  others;  White  v. 
Keller,  68  Fed.  801,  30  U.  S.  App.  275,  citing  principal  case  as  au- 
thority for  holding  that  subsequent  probate  of  unregistered  will 
will  not  be  effective  as  against  innocent  purchaser  from  heir;  Dud- 
ley's Case,  7  Fed.  Cas.  1155,  holding  that  property  of  petitioner  In 
bankruptcy  \s  not  divested  until  decree  rendered  and  property  is 
subject  to  execution  until  that  time;  Darrington  v.  Borland,  3  Port 
35,  applying  principle  in  holding  charge  upon  property  by  will  for 
payment  of  testator's  debts  not  defeasible  by  devastavit  on  part  of 
executor;  McMahan  v.  Green,  12  Ala.  74,  46  Am.  Dec.  244,  holding 
where  lien  has  attached  on  personal  property  which  is,  during  con- 
tinuance of  lien,  removed  from  State  and  sold,  it  may  be  levied  upon 
under  alias  execution  if  again  brought  into  State;  De  Vendell  v. 
Hamilton,  27  Ala.  165,  holding  that  lien  cannot  be  lost  or  impaired 
by  laches  in  issuing  execution,  provided  Judgment  has  not  become 
dormant;  Trapnall  v.  Richardson,  13  Ark.  551,  58  Am.  Dec.  344,  set- 
ting aside  decree  of  foreclosure  where  land  mortgaged  was  subject 
to  prior  Judgment  lien;  Watklns  v.  Wassell,  15  Ark.  88,  holding  that 
Judgment  lien  cannot  be  displaced  in  favor  of  subsequent  liens,  by 
mere  delay  in  levying  execution;  Shall  v.  Biscoe,  18  Ark.  156,  appJy- 
iug  principle  in  holding  that  vendor's  lien  for  purchase  price  cannot 
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be  ^splaced  hf  purchase  from  vendee;  Lawson  y.  Jordan,  19  Ark. 
306,  70  Am.  Dec.  601,  holding  Judgment  lien  not  waived  by  return  of 
process  thereon  by  order  of  judgment  creditor;  Littlefield  v.  Nichols, 
42  OaL  374,  affirming  sale  under  mortgage  as  against  subsequently 
acquired  judgment  lien;  Lick  v.  Ray,  43  Gal.  90,  and  Porter  v.  Pico» 
55  Gal.  173,  holding  attachment  lien  to  be  superior  to  subsequent 
judgment  lien,  although  such  Judgment  was  obtained  before  the- 
judgment  in  proceedings  in  which  attachment  issued;  Moseley  v. 
Edwards,  2  Fla.  434,  438,  holding  real  property  levied  upon  and 
sold  under  Junior  judgment,  still  subject  to  lien  of  older  judgment r 
Kimball  v.  Jenkins,  11  Fla.  123,  89  Am.  Dec.  240,  holding  lien  of 
Judgment  obtained  during  lifetime  of  defendant   not  impaired  hy 
his  death,  and  entitled  to  proper  rank  in  administration  of  estate: 
Forsyth  v.  Marbury,   Gharlt.   (Ga.)  327,  enforcing  judgment  lien 
against  property  in  hands  of  vendee  of  judgment  debtor;  Newton 
V.  Nunnally,  4  Ga.  357,  denying  right  of  plaintiff,  having  two  liens 
on  money  in  hands  of  sheriff,  to  apply  fund  to  either  lien  at  option, 
and  holding  that  older  lien  must  be  first  satisfied;  Harrison  v. 
McHenry,  9  Ga.  170,  52  Am.  Dec.  441,  reversing  Judgment  holding^ 
that  sale  under  junior  fl.  fa.  defeated  lien  of  older  judgment  on  same 
property;  McNair  v.  Bateman,  27  6a.  184,  holding  that  lien  of  execu- 
tion issued  from  Federal  court  attaches  to  money  in  hands  of  State 
court;  Rogers  v.  Dickey,  1  Gilm.  045,  41  Am.  Dec.  210,  and  Whitney^ 
V.  Rightclaim,  6  Blackf.  325,  setting  aside  execution  sale  under 
junior  Judgment;  Hopping  v.  Bumham,  2  G.  Greene,  53*  holding  Judg- 
ment lien  superior  to  prior  unrecorded  deed,  in  absence  of  sctual 
notice;  Duvall  v.  Speed,  1  Md.  Gh.  236,  holding  judgment  creditor 
not  bound  to  seek  payment  out  of  proceeds  of  sale  of  property  sub- 
ject to  lien,  but  may  enforce  lien  against  property  in  hands  of  pur- 
chaser; Denison  v.  Shuler,  47  Mich.  602,  41  Am.  Rep.  736,  11  N.  W. 
402,  giving  vendor's  lien  preference  over  mechanic's  lien  for  repairs- 
subsequently  made  at  purchaser's  request;  Andrews  v.  Wilkes,  6. 
How.  (Miss.)  565,  38  Am.  Dec.  453,  holding  that  docketing  of  judg- 
ment first  rendered  is  notice  to  all  Junior  Judgment  creditors  of  lien 
created  by  older  judgment;  Fonte  v.  Campbell,  7  How.  (Miss.)  383, 
holding  that  stay  of  execution  which  expires  before  recovery  of 
subsequent  judgment  against  same  defendant  does  not  impair  lien 
of  older  judgment;  Halyburton  v.  Greenlee,  72  N.  O.  320,  holding^ 
that  purchaser  under  junior  Judgment  buys  only  an  equity  of  re- 
demption and  gets  legal  title  only  upon  satisfying  prior  liens.    The- 
dissenting  opinion  in  Bank  v.  Anderson,  14  Iowa,  560,  cites  the  prin- 
cipal case  upon  this  point  in  disputing  the  majority,  holding  that 
second  mortgagee  has  superior  equity  over  assignee  of  first  mortgage^ 
which  has  been  satisfied  by  payment  to  wrong  party.    Cited,  argu- 
endo, in  The  Alida,  Abb.  Adm.  172,  F.  C.  199;  Love  v.  Williams,. 
4  Fla.  136;  Sellers  v.  Corwin,  5  Ohio,  403,  24  Am.  Dec.  304;  Wells. 
Fargo  &  Co.  v.  Smith,  2  Utah,  50.    See  also  dissenting  opinion,  Ex. 
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parte  ChriBty,  8  How.  832,  11  L.  622,  where  rule  is  approved  in 
general  discussion. 

Distinguished  in  Thompson  v.  Phillips,  1  Bald.  278,  281,  284,  285, 
F.  O.  13,974,  adopting  rule  as  settled  by  courts  of  State,  and  holding 
that  sale  by  sheriiT  under  judgment  passed  title  to  purchaser  dis- 
charged from  prior  judgment;  Branch  Bank  v.  Broughton,  15  Ala. 
132;  Lancaster  y.  Jordan,  78  Ala.  199,  and  Caldwell  v.  Houser,  108 
Ala.  129,  19  So.  797,  under  statute;  Scrivener  v.  Dietz,  68  Gal.  4,  8 
Pac.  611,  allowing  holder  of  attachment  lien  to  show  facts  rendering 
his  lien  superior  to  lien  of  prior  mortgage;  Coombs  y.  Jordan,  3 
Bland  Ch.  323,  324,  22  Am.  Dec.  270,  271,  and  Cape  Sable  Co.'s  Case, 
S  Bland  Ch.  655,  holding  that  where  lien  is  barred  by  lapse  of  time 
under  statute,  it  cannot  be  revived  so  as  to  defeat  intermediate  lien; 
Gould  y.  Luckett,  47  Miss.  114,  holding  that  lien  of  judgment  ren- 
dered against  husband  cannot  defeat  widow's  right  of  dower. 
Criticised  in  Presbyterian  Corporation  y.  Wallace,  3  Rawle,  158» 
holding  rule  inapplicable  under  settled  practice  in  Pennsylvania. 

Miscellaneous  citations.— Cited  in  Mansony  y.  Bank,  4  Ala.  749, 
on  point  that  judgment  creates  lien  upon  lands  of  debtor;  Laodes 
y.  Perkins,  12  Mo.  261,  as  instance  where  execution  issued  on  prop- 
erty of  estate  of  deceased  judgment  debtor. 

12  Wheat.  18(V-183,  6  L.  594,  UNITED  STATES  y.  TILLOTSON. 

Practice.—  Where  a  fact  necessary  to  a  defense  is  controverted,  it 
Is  error  to  direct  the  jury  that  the  matters  produced  in  evidence  are 
sufficient  to  bar  an  action,  and  that  they  ought  to  find  for  the  re- 
fendaot,  p.  183. 

Cited  and  principle  applied  in  State  v.  Van  Winkle,  6  Nev.  852, 
holding  It  to  be  error  to  charge  jury  in  a  criminal  cause  that  **  cir- 
cumstantial evidence  is  more  satisfactory  than  the  testimony  of  a 
single  individual  who  swears  he  has  seen  an  act  committed;"  Adams 
V.  Smith,  19  Nev.  271,  9  Pac.  341,  citing  principal  case  on  point  that 
where  facts  are  not  controverted  it  is  not  error  to  take  them  from, 
■consideration  of  jury.  Cited  approvingly,  but  without  particular 
application  of  the  rule,  in  Robinson  y.  Schly,  6  Ga.  525,  condemning 
practice  in  courts  of  assuming  any  fact  to  be  established  by  proof  in 
charge  to  jury. 

Miscellaneous  citations.— Erroneously  cited  in  Smith  y.  Winston, 
2  How.  (Miss.)  609,  and  Wiggins  v.  McGimpsey,  13  Smedes  &  M. 
641.  Darden  v.  Lines,  2  Fla.  575,  cites  principal  case  as  instance 
where  Supreme  Court  rendered  an  opinion  upon  an  agreed  case,  but 
refused  to  follow  the  practice  in  an  equity  cause  entered  in  court 
below  by  consent  of  parties  (but  see  dissenting  opinion,  2  Fla.  586). 

12  Wheat.  183-193,  THORNTON  y.  WYNN. 

Bills  and  notes.—  An  indorser  not  duly  notified  of  dishonor  who, 
knowing  this,  promises  to  pay  note,  waives  demand  and  notice; 
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otherwise  if  acknowledgment  of  liability  be  made  In  Ignorance  of 
fact  that  demand  had  not  been  made,  pp.  188,  189. 

This  rule  has  been  applied  in  the  following  citing  cases:  Reynolds 
y.  Douglas,  12  Pet.  506,  9  L.  1174,  but  holding  that  promise  by 
guarantor  to  pay  note  qualified  with  condition  which  was  not  ac- 
cepted does  not  amount  to  such  waiver;  Hyde  y.  Stone,  20  How. 
176,  15  L.  876,  holding  that  insertion  of  bill  amongst  debts  of  in- 
solvent upon  his  schedule  is  evidence  of  liability  to  pay,  which 
should  go  to  jury;  Sigerson  v.  Mathews,  20  How.  500,  15  L.  991,  deny- 
ing right  of  indorser  to  set  up  want  of  demand  and  notice  upon 
proof  that  after  maturity  he  promised  to  pay  note,  Isnowing  it  had 
not  been  presented  for  payment;  Banli  v.  Johnson,  9  Ala.  624,  hold- 
ing that  where  creditor  extends  time  of  payment  and  surety,  with 
knowledge  of  fact,  agrees  to  waive  his  rights,  he  is  liable  to  suit  for 
payment  without  proof  of  consideration  for  waiver;  Boiling  v. 
McKenzie,  89  AIa.  475,  7  So.  659,  under  facts  similar  to  those  in 
principal  case;  Hazard  v.  White,  26  Ark.  159,  holding  parol  evidence 
admissible  to  show  waiver  at  time  of  indorsement;  State  v. 
Churchill,  48  Ark.  445,  3  S.  W.  361,  applying  principle  in  holding  that 
surety  on  bond  does  not  waive  objection  to  alteration  of  bond  unless 
he  have  knowledge  of  all  material  facts;  Breed  v.  HlUhouse,  7 
Conn.  528,  holding  demand  and  notice  unnecessary  where  guaranty 
is  absolute;  Gamp  v.  Bates,  11  Conn.  494,  holding  in  action  on  note 
that  plaintiff,  although  he  has  alleged  demand  and  notice,  need  not 
prove  it  if  he  proves  waiver;  Lock  wood  v.  Crawford,  18  Conn.  374, 
holding  that  waiver  will  not  be  presumed  without  satisfactory  proof 
of  facts;  Whitaker  v.  Morrison,  1  Fla.  34,  44  Am.  Dec.  632,  holding 
waiver  to  be  presumable  from  part  pa>ment  of  note  by  indorser; 
Spann  v.  Baltzell,  1  Fla.  326,  46  Am.  Dec.  366,  holding  promise  to 
pay  after  notice  receivable  as  evidence  of  notice;  Gove  v.  Vlning,  7 
Met.  214,  39  Am.  Dec.  772,  holding  demand  and  notice  waived  where 
Indorser  promised  to  pay  knowing  that  presentment  had  been  at- 
tempted during  maker's  absence;  Wilson  v.  Huston,  13  Mo.  149,  53 
Am.  Dec.  141,  holding  waiver  of  demand  and  notice  to  be  inferable 
from  actions  of  indorser  having  knowledge  of  facts;  Jaccard  v.  An- 
derson, 37  Mo.  101,  but  holding  that  waiver  of  notice  does  not  Imply 
waiver  of  demand;  Salisbury  v.  Renlck,  44  Mo.  559,  holding  proper  a 
charge  to  Jury  that  promise  to  pay  after  maturity,  with  knowledge 
of  failure  to  demand  payment,  fixes  liability  of  indorser;  Bank  v. 
Colcord,  15  N.  H.  125,  41  Am.  Dec.  689,  holding  where  surety  has 
paid  interest  in  advance  upon  note,  it  is  evidence  of  his  assent  to 
extension  of  time;  Barkalow  v.  Johnson,  16  N.  J.  L.  400,  holding 
indorser  entitled  to  strict  notice  unless  such  notice  has  been  clearly 
and  unconditionally  waived;  Bank  v.  Southard,  17  N.  J.  L.  474,  35 
Am.  Dec.  522,  holding  void  an  Indorser's  promise  to  pay  note  after 
maturity,  made  without  knowledge  of  his  discharge  by  reason  of 
failure  to  demand  payment;  Bank  v.  Baldwin,  17  N.  J.  L.  496,  hold- 
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ing  indorser  entitled  to  notice  of  presentment  and  demand,  although 
at  time  of  indorsement  he  knew  of  insolvency  of  maker;  Tebbetts  y. 
Dowd,  23  Wend.  884,  404,  holding  evidence  admissible  to  show 
promise  by  indorser  after  maturity  to  pay  note  and  statement  that 
he  knew  note  had  been  dishonored;  Glaser  v.  Rounds,  16  R.  I.  237, 
14  AtL  864,  holding  that,  in  order  to  charge  indorser  upon  such 
promise,  it  must  be  affirmatively  alleged  that  he  knew  of  failure  to 
demand  payment;  Ford  v.  Dallam,  3  Cold.  71,  holding  It  error  to 
charge  Jury  that  waiver  might  be  inferred  from  unqualified  ac- 
knowledgment of  debt;  Williams  v.  Bank,  9  Heisk.  445,  holding 
indorser  liable  where  he  promised  absolutely  to  pay  aftar  expressing 
doubt  as  to  his  legal  liability  to  do  so;  Bogart  v.  McClung,  11  Heisk. 
119,  27  Am.  Rep.  741,  reviewing  authorities  and  holding  mere  ac- 
knowledgment of  liability  made  with  knowledge  of  facts  sufficient 
to  charge  indorser;  Schierl  v.  Baumel,  75  Wis.  74,  43  N.  W.  726,  hold- 
ing burden  of  proof  to  be  on  person  relying  upon  promise  to  show 
that  it  was  made  with  knowledge  of  material  facts.  See  also  notes 
on  this  subject  in  1  Am.  Dec.  99,  8  Am.  Dec.  304,  305,  11  Am.  Dec. 
682.  Cited  approvingly,  but  without  particular  application  of  rule, 
in  Meyer  v.  Hlbsher,  47  N.  Y.  272. 

Distinguished  in  Shirley  v.  Fellows,  9  Port  302,  under  facts;  Rit- 
tenhouse  v.  Kemp,  37  Ind.  261,  holding  surety  on  note  discharged 
by  extension  of  time  given  to  principal  without  his  knowledge. 

Sales.—  Breach  of  warranty  without  an  offer  to  return  the  prop- 
erty and  rescind  the  contract,  is  not  a  defense  to  an  action  on  a  note 
given  for  the  purchase-price,  p.  198. 

Cited  and  principle  applied  in  the  following  cases:  Elmlnger  v. 
Drew,  4  McLean,  303,  394,  F.  C.  4,416,  denying  right  of  indorser  of 
note  to  set  up  partial  failure  of  consideration  as  defense  to  action 
on  note;  McMllllon  v.  Plgg,  3  Stew.  167,  denying  jurisdiction  of 
equity  to  enjoin  execution  of  judgment  in  such  case;  Pulslfer  v. 
Hotchkiss,  12  Conn.  240,  denying  right  of  maker  of  note  to  defend 
upon  ground  of  partial  failure  of  consideration,  where  damage  sus- 
tained by  such  failure  is  unliquidated;  Pottle  v.  Thomas,  12  Conn. 
574,  denying  right  of  maker  to  so  defend  in  action  on  note  given 
conditionally  when  he  himself  had  not  complied  with  conditions; 
Marsh  v.  Low,  55  Ind.  274,  denying  right  of  acceptor  of  bill  to  so 
defend  against  action  by  payee;  Gillespie  v.  Torrance,  25  N.  Y.  310, 
82  Am.  Dec.  358,  denying  right  of  accommodation  indorser  to  avail 
himself  of  breach  of  warranty  by  way  of  counterclaim;  Vaughan  v. 
Porter,  16  Vt.  271,  holding,  in  action  for  price  of  patent  right,  that 
evidence  was  inadmissible  to  reduce  damages  by  showing  worthless- 
ness  of  patent.  Cited  approvingly  in  discussion  obiter  in  Duff  v. 
Ivy,  3  Stew.  144;  Kellogg  v.  Denslow,  14  Conn.  424;  Ooyle  v.  Baum. 
8  Okl.  706,  41  Pac.  393;  Brown  v.  Sayles,  27  Vt.  232. 

Modified  in  Withers  v.  Greene,  9  How.  225,  13  L.  114,  holding  in 
action  upon  bill  under  seal  that  defendant  could  show  partial  failure 
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of  consideration  in  mitigation  of  damages;  Dushane  v.  Benedict, 
120  U.  S.  639,  30  L.  811,  7  S.  Ct  698,  and  Morse  v.  Moore,  83  Me. 
485,  23  Am.  St.  Rep.  790,  22  Atl.  366,  13  L.  B.  A.  227,  in  action  for 
goods  sold  and  delivered,  defendant  could  prove  damages  resulting 
from  breach  of  warranty  of  quality.  Distinguished  in  Morehead  v. 
Gayle,  2  Stew.  &,  P.  229,  232,  where,  in  action  on  note  for  price  of 
slave,  defendant  was  allowed  to  show  breach  of  warranty,  slave 
having  died  before  offer  of  return  could  be  made;  Hancock  v. 
Tucker,  8  Fla.  443,  holding  rule  inapplicable  to  case  of  sale  of  prop- 
erty of  no  value;  Harrington  v.  Stratton,  22  Pick.  514,  and  Reab  v. 
McAlister,  8  Wend.  117,  asserting  right  of  defendant  in  assumpsit 
on  promissory  note  to  prove  fraud  in  mitigation  of  damages.  Modi- 
fied in  Wade  v.  Scott,  7  Mo.  512,  holding  evidence  of  true  value  of 
article  sold  to  be  admissible  in  diminution  of  purchase  price  sued 
for;  Garter  v.  Walker,  2  Rich.  L.  45,  under  statute  providing  for  dis- 
count in  case  of  partial  failure  of  consideration.  Criticized  in  dis- 
senting opinion,  Jones  v.  Streeter,  8  Fla.  93.  Discussed  and  limited 
in  Ferguson  v.  Huston,  6  Mo.  418,  majority  applying  rule  to  state 
of  facts  similar  to  those  in  principal  case. 

Sales.—  If  sale  be  absolute  and  there  be  no  agreement  or  consent 
of  vendor  to  take  back  the  goods,  the  vendee  is  confined  to  action 
npon  the  warranty  unless  it  be  proved  that  the  vendor  knew  of  the 
unsoundness  of  the  article  and  the  vendee  tendered  a  return  within 
a  reasonable  time,  p.  193. 

This  rule  has  been  applied  in  the  following  citing  cases:  Lyon  v. 
Bertram,  20  How.  154,  155,  15  L.  850,  denying  right  of  vendee  to 
rescind  contract  for  purchase  of  flour  on  ground  that  it  was  not 
brand  called  for  in  contract,  part  of  flour  having  been  delivered  and 
used;  Oallanan  v.  Brown,  31  Iowa,  339,  affirming  right  of  purchaser 
of  municipal  bonds  to  sue  upon  warranty  contained  therein;  Light- 
bum  V.  Cooper,  1  Dana,  275,  holding  vendee  to  be  confined  to  action 
upon  warranty  where  offer  to  return  has  been  refused  by  vendor; 
Jenkins  v.  Simpson,  14  Me.  369,  holding  that  where  exchange  is 
tainted  with  fraud  upon  one  side,  party  injured  cannot  maintain 
replevin  for  property  given  by  him  unless  he  has  wholly  repudiated 
contract;  Taymon  v.  Mitchell,  1  Md.  Ch.  503,  where  offer  to  return 
negroes  found  to  be  unsound,  made  within  month  after  sale,  and 
as  soon  as  unsoundness  was  discovered,  was  held  to.  be  within  rea- 
sonable time;  Walls  v.  Gates,  6  Mo.  App.  246,  holding  that  offer  to 
return  in  order  to  work  rescission  must  be  such  that  vendor  has  only 
to  signify  acceptance  in  order  to  make  property  vest  in  him;  Voor- 
hees  V.  Earl,  2  Hill,  291,  38  Am.  Dec.  590,  and  Scranton  v.  Me- 
chanics' Trading  Co.,  37  Conn.  133,  134,  denying  right  of  vendee  to 
recover  back  price  paid,  in  action  of  assumpsit;  Day  v.  Pool,  52  N.  Y. 
419,  11  Am.  Rep.  721,  affirming  Judgment  for  plaintiff  in  action  on 
warranty  as  to  quality;  Turnpike  Co.  v.  Commonwealth,  2  Watts. 
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434,  refusing  to  entertain  suit  to  recover  money  paid  for  stock  until 
stock  transferred  to  company;  Kase  v.  John,  10  Watts,  109,  36  Am. 
Dec.  149,  refusing  to  entertain  action  for  money  had  and  received 
where  vendor  refused  to  take  back  property  sold  absolutely;  Dailey 
V.  Green,  15  Pa.  St.  126,  affirming  right  of  vendor  of  timber  to 
recover  contract  price  where  vendee  on  discovering  its  defects  did 
not  oflfer  to  return  it  and  it  was  destroyed;  Hull  v.  Caldwell,  3  S.  Dak. 
454,  54  N.  W.  101,  under  statute  adopting  rule;  Allen  v.  Anderson, 
3  Humph.  583,  39  Am.  Dec.  198,  where  facts  "jvere  similar  to  those 
In  principal  case;  Rosson  v.  Hancock,  3  Sneed,  436,  holding  vendee 
entitled  to  bring  action  on  case  for  fraud  in  concealing  defects  in 
property  sold  where  oflPer  to  return  was  made  within  reasonable 
time;  Harrington  v.  Wells,  12  Vt  509,  denying  right  of  vendee  to 
rescind  because  price  paid  was  exorbitant;  West  v.  Gutting,  19  Vt 
539,  applying  principle  in  holding  that  where  vendee  returned  goods 
to  vendor  as  being  of  inferior  quality  and  vendor  agreed  to  replace 
them,  in  order  to  charge  vendor  on  account  goods  should  have  been 
called  for  by  vendee.  See  also  note  on  this  subject  in  7  Am.  Dec. 
131.  Cited  approvingly,  but  without  particular  application  of  rule. 
In  Lattin  v.  Davis,  Lalor's  Supp.  to  Hill.  &  D.  16. 

Distinguished  in  Pope  v.  AUis,  115  U.  S.  373,  29  L.  398,  6  S.  Ct.  73, 
asserting  right  of  vendee  to  reject  goods  upon  delivery  if  not  of 
quality  stipulated  in  contract;  Cozzins  v.  Whitaker,  3  Stew.  &  P. 
329,  holding  offer  to  return  unnecessary  where  vendee  merely  seeks 
to  recover  for  damage  sustained  by  breach  of  warranty. 

Sales. —  Where  sale  is  conditional  and  vendee  is  at  liberty  to  re- 
turn goods  if  not  satisfactory,  an  ofifer  to  return  is  presumed  to  be 
accepted  by  the  vendor,  and  the  contract  is  thereby  rescinded, 
p.  193. 

Cited  and  principle  applied  as  follows:  Sycamore  Co.  v.  Grundrad, 
16  Neb.  537,  20  N.  W.  835,  where  vendor's  refusal  to  receive  property 
back  was  held  to  relieve  vendee  from  necessity  of  returning  it  and 
to  establish  his  right  to  recover  purchase  price  already  paid;  Col- 
ville  v.  Besly,  2  Den.  143,  holding  that  where  article  delivered  is 
not  article  contracted  for,  vendee  may  recover  back  purchase  price 
without  oflPer  to  return;  Johnston  v.  Trask,  116  N.  Y.  141,  15  Am.  St 
Rep.  395,  22  N.  E.  378,  5  L.  R.  A.  632,  citing  as  instance  where  court 
recognized  validity  of  such  contract;  Williams  v.  Hurt,  2  Humph.  70, 
affirming  judgment  for  plaintiff  in  assumpsit  for  money  had  and 
received  where  defendant  accepted  return  of  property. 

Distinguished  in  Litchfield  v.  Irvin,  51  N.  Y.  58,  denying  right  of 
vendor  to  rescind  contract  where  option  was  solely  with  vendee  to 
determine  whether  transaction  should  be  absolute  sale  or  loan. 

Miscellaneous  citations.— Cited  erroneously  in  De  Armas  v.  New 
Orleans,  5  La.  176,  and  dissenting  opinion,  State  v.  Cumberland,  etc., 
E.  R,  Co.,  40  Md.  71.    Cited  in  Garr  v.  Stokes,  16  N.  J.  L.  408,  as 
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Instance  where  Supreme  Court  directed  lower  court  to  award  venire 
facias  de  novo;  Dawes  v.  Peebles,  G  Fed.  860,  and  Getty  v.  Rountree, 
2  Plnn.  391,  54  Am.  Dec.  144,  as  authority  for  holding  that  vendee 
may  set  up  breach  of  express  warranty  as  defense  to  action  for  price. 

12  Wheat  193-199,  6  L.  599,  MALLOW  v.  HINDB. 

Equity  —  Parties.—  Equity  will  not  act  where  the  court  can  make 
no  decree  between  the  parties  before  it  upon  their  own  rights,  with- 
out affecting  the  rights  of  those  not  before  it,  p.  198. 

This  principle  is  affirmed  and  applied  by  the  following  citing  cases: 
Flndlay  v.  Hlnde,  1  Pet.  246,  7  L.  130,  holding  vendor  necessary 
party  to  bill  for  specific  performance  to  convey  land,  though  he  has 
parted  with  all  title  and  his  grantees  are  made  parties;  Shields  v. 
Barrow,  17  How.  140,  141.  15  L.  160,  161,  denying  Jurisdiction  of 
equity  to  rescind  contract  affecting  rights  of  persons  not  before 
court;  Barney  v.  Baltimore,  6  Wall,  285,  18  L.  826,  ordering  dis- 
missal of  bill  for  partition  where  some  of  necessary  parties  were 
beyond  Jurisdiction  of  court;  California  v.  Southern  Pacific  CJo.,  157 
U.  S.  249,  250,  39  L.  690,  691,  15  S.  Ct.  599,  600,  dismissing  bill  where 
joinder  of  necessary  party  would  oust  Jurisdiction  of  Supreme 
Court;  Gray  v.  Larrimore,  4  Sawy.  650,  2  Abb.  (U.  S.)  556  (and  note, 
2  Abb.  (tJ.  S.)  554),  F.  C.  5,721,  holding  invalid  a  decree  against 
partner  not  made  party  to  proceedings  for  dissolution  and  account; 
Stenchfield  v.  Robinson,  2  Hask.  386,  F.  C.  13,359a,  and  Walker  v. 
Cambem,  5  Kan.  App.  548,  47  Pac.  982,  refusing  injunction  where 
necessary  parties  not  subject  to  process  of  court;  Bank  v.  Skelton, 
2  Blatchf.  19,  F.  C.  2,739,  applying  principle  in  enjoining  prosecution 
of  suit  in  Federal  court  until  necessary  suit  adjudicated  in  State 
court;  Bank  v.  Skelton,  2  Blatchf.  28,  F.  C.  2,740,  affirming  2  Blatchf. 
19,  F.  C.  2,739,  in  refusing  to  dissolve  injunction;  Florence,  etc.,  Co. 
V.  Singer,  etc.,  Co.,  8  Blatchf.  127,  F.  C.  4,884,  dismissing  suit  arising 
under  assignment  of  patent  where  Joinder  of  necessary  parties 
would  have  ousted  Jurisdiction;  Land  Co.  v.  Elklns,  22  Blatchf.  204, 
20  Fed.  546,  refusing  injunction  where  necessary  party  was  beyond 
Jurisdiction;  Tobin  v.  Walkinshaw,  McAll.  29,  32,  37,  F.  C.  14,068, 
reviewing  authorities  and  denying  motion  for  injunction  and  ap- 
pointment of  receiver  where  parties  Jointly  interested  were  not  all 
subject  to  process;  Litchfield  v.  Register,  Woolw.  306,  F.  0.  8,388, 
refusing  to  enjoin  officers  from  allowing  settlers  to  enter  lands  under 
pre-emption  laws,  where  settlers  were  not  made  parties;  Davis  v. 
Davis,  89  Fed.  538,  refusing  to  set  aside  agreement  made  by  parties 
not  before  court;  Winter  v.  Ludlow,  30  Fed.  Cas.  332,  allowing  sup- 
plemental bill  to  admit  party  whose  interest  accrued  after  suit  com- 
menced; Chester  v.  Chester,  7  Fed.  4,  holding  mortgagee  necessary 
party  to  bill  to  establish  resulting  trust  in  land  possessed  by  mort- 
gagor; Crane  v.  Chicago,  etc.,  Ry.  Co.,  20  Fed.  405,  refusing  to  allow 
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removal  of  suit  for  specific  performance,  where  necessary  party 
not  subject  to  Federal  process;  Ck>nnolly  v.  Wells,  33  Fed.  208,  sus- 
taining demurrer  to  bill  against  executors  for  accounting,  where 
one  executor  not  subject  to  Federal  jurisdiction;  Gregory  y.  Swift, 
39  Fed.  711,  sustaining  demurrer  to  bill  to  recover  proceeds  of  note 
where  all  of  joint  owners  not  made  parties;  Miller  v.  Merine,  43 
Fed.  269,  applying  principle  in  holding  person  not  bound  by  judg- 
ment on  ejectment,  he  having  had  no  notice  of  proceedings;  Chad- 
bourne  V.  Coe,  45  Fed.  826,  dismissing  bill  in  equity  against  trustee 
to  subject  property  alleged  to  have  been  fraudulently  conveyed  to 
him,  debtor  not  having  been  made  party;  Forter  v.  Clements,  3  Ark. 
382,  refusing  decree  of  foreclosure  where  all  parties  interested  were 
not  joined;  Spear  ▼.  Campbell,  4  Scam.  427,  dismissing  creditor*s 
bill  filed  to  set  aside  fraudulent  conveyance,  debtor  not  having  been 
made  party;  State  v.  Anderson,  5  Kan.  116,  dismissing  bill  to  enjoin 
State  treasurer  from  paying  over  to  corporation  proceeds  of  sales  of 
land  granted  to  them,  corporations  not  having  been  made  parties; 
Adler  V.  Wolff,  36  La.  Ann.  175,  refusing  to  enforce  Hen  against 
one  not  notified  of  proceeding;  Greiner  v.  Klein,  28  Mich.  18,  holding 
sale  under  decree  in  partition  proceedings  did  not  bar  widow's  right 
of  dower,  she  not  having  been  joined  with  husband;  McPike  y. 
Wells,  54  Miss.  155,  holding  decree  of  court  ordering  sale  of  lands  of 
Intestate  not  binding  as  to  necessary  parties  who  had  no  notice; 
Erickson  v.  Nesmith,  46  N.  H.  375,  dismissing  bill  against  stock- 
holders to  charge  them  individually  for  debts  due  from  corporation, 
all  stockholders  not  having  been  joined;  Hallett  v.  Hallett,  2  Paige 
Ch.  19,  holding  all  legatees  to  be  necessary  parties  to  bill  for  distri- 
bution of  estate;  Stallcup  v.  Tacoma,  13  Wash.  153,  52  Am.  St.  Rep. 
33,  42  Pac.  545,  holding  decree  declaring  municipal  bonds  invalid 
is  Inoperative  as  to  bona  fide  holders  who  had  no  notice  of  proceed- 
ing; State  ex  rel.  v.  Superior  Court,  14  Wash.  695,  45  Pac.  673, 
holding  assignee  of  insurance  policy  to  be  necessary  party  to  suit  to 
have  proceeds  subjected  to  creditors'  claims  against  insured;  dis- 
senting opinion,  Paine  v.  French,  4  Ohio,  327,  but  application  not 
apparent.  Cited  approvingly,  but  obiter,  in  Cookingham  v.  Fergu- 
son, 8  Blatchf.  495,  4  Bank.  Reg.  642,  F.  C.  3,182;  Schuyler  v. 
Pelissier,  3  Edw.  Ch.  193. 

Distinguished  in  United  States  v.  Parrott,  McAll.  281,  284,  F.  C. 
15,998,  granting  motion  to  enjoin  waste,  where  agents  of  nonresi- 
dents interested  were  within  jurisdiction. 

Equity  —  parties. —  If  cause  may  be  decided  as  between  the 
litigant  parties,  the  fact  that  an  Interest  exists  in  another  person 
beyond  the  jurisdiction  of  the  court  will  not  prevent  a  decree  upon 
the  merits,  pp.  197,  198. 

Cited  and  principle  applied  in  the  following  cases:  Story  v. 
Livingston,  13  Pet  375,  376.  10  L.  208,  holding  it  to  be  too  late  to 
take  objection  for  first  time  at  bearing,  because  of  nonjoinder  of 
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party,  where  decision  can  be  made  between  parties  before  court; 
Goldsmith  v.  Gllliland,  10  Sawy.  618,  24  Fed.  157,  asserting  juris- 
diction of  equity  to  quiet  title  upon  suit  of  person  in  possession, 
although  all  adverse  claimants  not  made  parties  to  bill;  Society,  etc. 
V.  Hartland,  2  Paine,  543,  544,  P.  C.  13,155,  affirming  decree  where 
third  person  not  necessary  to  decision  on  merits;  Harrison  v.  Urann. 
1  Story,  66,  F.  0.  6,146,  holding  that  Circuit  CJourt  may  dispense  with 
parties  who,  if  Joined,  would  oust  jurisdiction,  provided  decision 
on  merits  will  not  prejudice  their  rights;  Union,  etc.,  Co.  v.  Daug- 
berg,  81  Fed.  90,  holding  that  on^  tenant  in  common  may  maintain 
suit  in  equity  to  restrain  infringement  of  water  rights,  without 
Joining  co-tenant;  Lucas  v.  Bank,  2  Stew.  291,  326,  reversing  decree 
dismissing  bill  where  case  could  have  been  decided  without  preju- 
dice to  rights  of  third  parties;  to  same  effect  also  in  Marr  v. 
Southwick,  2  Port.  870;  Heirs  of  Holman  v.  Bank,  12, Ala.  423,  hold- 
ing «that  decree  may  be  had  against  one  of  two  heirs  who  submits 
himself  to  Jurisdiction,  where  other,  because  of  nonresidence,  cannot 
be  made  party;  Bank  v.  Lee,  11  Conn.  120,  27  Am.  Dec.  717,  allow- 
ing one  creditor  to  maintain  suit  for  accounting  in  interest  of  all 
creditors;  Thomas  v.  Kennedy,  24  Iowa,  403,  95  Am.  Dec.  744,  hold- 
ing heirs  of  grantor  not  necessary  parties  to  bill  to  quiet  title 
If  their  Interests  are  not  affected;  Lawrence  v.  Rokes,  63  Me.  116, 
overruling  demurrer,  where  persons  named  as  parties  were  nonresi- 
dents and  Judgment  could  be  had  without  them;  Florence,  etc.,  Co. 
V.  Grover,  etc.,  Co.,  110  Mass.  9,  overruling  demurrer,  where  presence 
of  foreign  corporation  in  court  was  unnecessary;  Board  of  Super- 
Tisors  V.  Railroad  Co.,  24  Wis.  134,  holding  decree  not  void  as 
between  parties  before  the  court,  because  of  absence  of  necessary 
party;  Smith  v.  Ford.  48  Wis.  145,  2  N.  W.  150,  holding  cestui  qui 
trust  not  necessary  party  to  action  for  fraud  against  trustee. 

Miscellaneous  citations. —  Erroneously  cited  in  Reab  v.  McAlister, 
8  Wend.   126. 

12  Wheat  199-206,  CONNOR  v.  FBATHBRSTONB. 

Fraud. —  Case  involved  a  question  of  fact  upon  a  bill  filed  to  set 
aside  transfer  of  land  warrant  for  fraud.  Evidence  deemed  in- 
sufficient and  bill  dismissed. 

Erroneously  cited  in  the  following  cases:  Baker  v.  Blddle,  1 
Bald.  403,  F.  C.  764;  Hardeman  v.  Downer,  39  Ga.  429;  dissenting 
opinion.  Ex  parte  Crane,  5  Pet.  204,  8  L.  98. 

12  Wheat  206-212,  6  L.  603,  EDWARDS'  LESSEE  v.  DARBY. 

Statutory  confltruction. —  In  construing  a  doubtful  and  ambig- 
uous law,  contemporaneous  construction  of  persons  appointed  to 
execute  it   is  entitled  to  great  respect  p.  210. 

This  rule  has  been  applied  in  the  following  citing  cases:  Smythe 
▼.  Fiske,  23  Wall.  382,  23  L.  40,  affirming  construction  placed  upon 
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revenue  act  by  treasury  department;  United  States  v.  Moore,  95 
U.  S.  763,  24  L.  589,  confirming  appointment  made  by  secretary  of 
navy  under  act  of  congress;  United  States  v.  Pugh,  99  U.  S.  269, 
25  L.  323,  refusing  to  reverse  decision  of  Court  of  Claims  based 
upon  its  construction  of  act  relative  to  abandoned  property;  Hahn 
V.  United  States,  107  U.  S.  406,  27  L.  529,  2  S.  Ct.  497,  following 
construction  of  treasury  department  of  act  relative  to  fines  and 
penalties  provided  for  violation  of  revenue  laws;  Five  Per  Cent 
Cases.   110  U.   S.  485,  28  L.  202,  4  S.  Ct.  218,  construing  act  of 
congress  appropriating  part  of  proceeds  of  sales  of  public  lands 
for  use  of  States  upon  admission  to  Union;  Brown  v.  United  States, 
113  U.  S.  571,  28  L.  1080,  5  S.  Ct.  650,  construing  act  relating  to 
retirement  of  naval  officers;  United  States  v.  Hill,  120  U.  S.  180,  182, 
30  L.  631,  632,  7  S.  Ct.  516,  517,  affirming  25  Fed.  379,  In  holding  con- 
clusive a  uniform  construction  by  courts  and  officers,  of  act  prescrib- 
ing amount  of  clerk's  fees  in  naturalization  proceedings;  United 
States  V.  Johnson,  124  U.  S.  252,  31  L.  396,  8  S.  Ct  455,  affirming  con- 
struction  by  treasury  department  of  act  providing  for  disposition 
of  proceeds  of  sales  of  abandoned  property;  Merrltt  v.  Cameron, 
137  U.  S.  552,  34  L.  775,  11  S.  Ct.  178,  construing  act  relative  to 
ascertainment  and  liquidation  of  duties  by  collector  of  customs; 
Schell  V.  Fauch6,  138  U.  S.  572,  34  L.  1043,  11  S.  Ct  380,  construing 
act  prescribing  form  of  protest  against  exaction  of  duties;  United 
States  V.  Alabama,  etc.,  R.  R.  Co.,  142  U.  S.  621,  35  L.  1136,  12  S. 
Ct.  308,  refusing  to  change  construction  of  act  fixing  rate  of  pay 
to  railroads  for  carrying  mails;  United  States  v.  Healey,  160  U. 
S.  141,  40  L.  371,  16  S.  Ct  249,  confirming  practice  of  land  department 
in  sales  of  desert  lands;  Hedden  v.  Iselln,  24  Blatchf.  459,  31  Fed. 
208,  holding  collector  of  port  not  liable  to  penalty  for  exacting  fee 
of  importer,  where  such  act  was  done  under  direction  of  secretary 
of  treasury;  Swayne  v.  Hager,  13  Sawy.  621,  37  Fed.  783,  holding 
that  definition  adopted  by  customs  officers  will  not  be  regarded  as 
changed  by  act  of  congress  unless  Intention  to  change  Is  clearly 
manifest;  Gear  v.  Grosvenor,  1  Holmes,  218,  F.  C.  5,291,  approving 
practice  of  commissioner  of  patents  In  ordering  publication  of  notice 
in  suit  for  infringement;  United  States  v.  Union  Pac.  Ry.  Co.,  37 
Fed.  555,  refusing  to  set  aside  grant  of  lands  executed  by  land 
department   under   act   of   congress    and    acquiesced   In    for   long 
period;  Rand  v.  United  States,  38  Fed.  667,  holding  commissioners 
of  treasury  department  entitled  to  fees  for  Issuing  writs  according 
to  construction  of  act  of  congress  by  officers  of  department;  United 
States  V.  Barber,  74  Fed.  488,  41  U.  S.  App.  424,  construing  act  of 
congress   relative   to   Interest   on   Judgments   recovered    In    Court 
of  Claims;  Grossett  v.  Townsend.  86  Fed.  912,  S.  C,  sub  nom.    The 
J.  D.  Peters,  56  U.  S.  App.  721,  adopting  construction  placed  by 
treasury   department  on   act  permitting   seamen   to   stipulate   for 
allotment  of  wages  to  creditor;  United  States  v.  Dean,  etc.,  Co., 


507  Notes  on  U.  S.  Repots.        12  Wheat.  212-213 

87  Fed.  456,  67  U.  S.  App.  722,  following  construction  of  revenue  act 
under  which  linseed  oil  cake  was  declared  to  be  a  manufactured 
article  and  not  waste;  Bloxham  y.  Consumers,  etc.,  Co.,  36  Fla.  543, 
51  Am.  St.  Rep.  49,  18  So.  447,  29  L.  R.  A.  510,  holding  act  of  comp- 
troller assessing  railroads  conclusive  as  to  liability,  imder  act  taxing 
railroads  generally;  Commonwealth  v.  Loclcwood,  109  Mass.  339, 
12  Am.  Rep.  713,  confirming  pardon  granted  by  governor  under 
State  Constitution;  Holbrook  v.  Wightman,  31  Minn.  172,  17  N. 
W.  282,  construing  homestead  statute;  Barney  v.  Leeds,  51  N.  IT. 
2(36,  adopting  contemporaneous  interpretation  of  term  head  of  fam- 
ily; Pitts  V.  Logan  County,  3  Okl.  741,  41  Pac.  591,  approving 
practice  of  territorial  courts  in  appointing  special  clerks  entitled 
to  compensation  under  act  relating  to  clerks  generally;  McSorley 
V.  Hill,  2  Wash.  651,  27  Pac.  556,  affirming  grant  executed  by 
land  department  under  private  act  of  congress;  Keane  v.  Brygger, 
3  Wash.  351,  28  Pac.  658,  approving  practice  of  land  department 
allowing  entry  man  to  relinquish  all  Interest  in  his  entry;  Harrington 
y.  Smith,  28  Wis.  68,  construing  statute  requiring  commissioners 
empowered  to  sell  public  lands  to  give  certificate  of  sale  upon 
payment  of  price;  State  ex  r^l.  y.  Timme,  54  Wis.  340.  11  N.  W. 
793,  approving  practice  of  legislature  under  provision  in  State  Con- 
stitution relative  to  amendments.  Cited,  arguendo,  in  Baca  v.  Perez, 
8  N.  Mex.  195,  42  Pac.  164. 

The  following  cases  modify  the  rule  In  holding  contemporaneous 
construction  not  to  he  entitled  to  consideration  when  the  intent 
of  the  statute  is  clear  to  the  contrary:  Swift  Co.  y.  United  States, 
105  U.  S.  695,  26  L.  1109;  United  States  y.  Graham,  110  U.  S.  221, 
28  L.  127.  4  S.  Ct.  218:  Northern  Pacific  Ry.  Co.  y.  Sanders,  47 
Fed.  609:  Lockwood  v.  Bank,  9  R.  I.  333,  11  Am.  Rep.  266;  dissenting 
opinion.  State  v.  Kelsey,  44  N.  J.  L.  47. 

Miscellaneous. —  Cited  also  In  Atkins  v.  Disintegrating  Co.,  18 
Wall.  306,  21  L.  845,  but  application  not  apparent. 

12  Wheat.  212-213,  6  L.  605,  DETEREAUX  y.  MARR. 

Certlfiicate  of  division. —  Supreme  Court  has  no  Jurisdiction  of 
a  question  on  which  the  opinions  of  circuit  judges  were  opposed, 
where  the  division  arose  after  final  decision  in  case,  p.  213. 

Cited  and  rule  applied  in  Daniels  v.  Railroad  Co.,  3  Wall.  254. 
18  L.  225,  refusing  to  entertain  certificate  where  question  was  as  to 
retaxation  of  costs  after  execution  of  Judgment. 

Distinguished  in  United  States  v.  Chicago,  7  How.  191,  12  L. 
663,  where  question  was  as  to  matter  of  discretion  and  arose  simul- 
taneously with  decision  upon  merits. 
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12  Wheat  213-360,  6  L.  606,  OGDEN  y.  SAUNDERS.^ 

Introductory  note • • t.  668 

Obligation  defined .•••.. 609 

Remedy  for  enforcement  of  oontraet  may  bemodifled 070 

Bules  of  OTldence  subject  to  change 678 

Statutes  presumed  to  be  Talid 674 

Ez  post  facto  laws  defined 67V 

Concurrent  powers  generally • •••  677 

Concurrent  powers  in  matters  of  banlcruptcy •••• •.•...•••  678 

National  bankrupt  law;  effect  of,  on  state  laws #•••#•...••  679 

Contemporary  construction  of  Constitution ••••... 680 

Statutes  partly  unconstitutional  not  necessarily  void  In  toto. ...••.••• 660 

Construction;  intention  of  instrument  prerails 680 

Stare  decisis;  authority  of  decisions • • 681 

Billsand  notes;  implied  contract  of  indorser ••....••  681 

Bills  and  notes;  drawer  entitled  to  notice • • •••  681 

Implied  contract;  presumption  in  case  of • #••  681 

Bills  and  notes;  daysof  grace • 681 

Insolrency;  effect  of  submission  of  claim  by  nonresident..... • •••  688 

Insolvency;  effect  of  assignment  on  property  beyond  jurisdiction 668 

State  laws  of  no  effect  on  Federal  process 688 

Insolvency;  discharge  under  State  law  has  no  eztra-teiritoria]  effect 688 

Miscellaneous  citations...... • •••.. •••  687 

Note. —  This  case  has  been  the  subject  of  much  criticism,  the 
courts  in  many  instances  having  found  it  difficult  to  determine 
which  of  the  several  opinions  embodied  the  final  decision.  Thus 
Mr.  Justice  Daniel  declared  in  Cook  v.  Moffat  5  How.  813,  12  L. 
107,  108,  that  he  had  great  difficulty  in  reconciling  the  case  with 
other  decisions  of  the  court,  or  even  with  itself,  and  Chief  Justice 
Parker,  delivering  the  opinion  in  Blake  v.  Williams,  0  Pick.  300, 
17  Am.  Dec.  370,  and  again  in  Braynard  v.  Marshall,  8  Pick.  190, 
questioned  whether  any  Judicial  decision  could  be  predicated  of  the 
case.  The  confusion  seems  to  arise  from  the  fact  that  the  broad 
question  first  argued  and  decided,  viz.:  That  the  States  had  power 
to  enact  insolvent  laws  operating  prospectively,  failed  to  disi>ose 
of  a  case  presenting  the  narrower  question  as  to  whether  such 
a  law  could  have  an  extra-territorial  effect  Mr.  Justice  Johnson, 
who  had  been  with  the  majority  in  affirming  the  general  power, 
voted  in  the  negative  with  the  three  Justices  who  constituted  the 
minority  in  the  first  instance,  in  denying  to  such  legislation  any 
extra-territorial  effect  In  consequence,  of  the  four  Justices  ulti- 
mately voting  for  an  affirmance  of  the  decision  of  the  lower  court, 
three  went  upon  the  ground  that  the  State  had  no  power  to  pass  the 
law  in  question  at  all,  Mr.  Justice  Johnson  alone  basing  his  opinion 
upon  the  ground  that  the  law  could  have  no  operation  beyond  the 
limits  of  the  State.  It  is  to  be  noted,  however,  that  in  Boyle  v. 
Zacharie,  0  Pet.  348,  8  L.  423,  the  Supreme  Court,  in  answer  to  a 
direct  question,  declared  that  the  opinion  of  Mr.  Justice  Johnson 
was  to  be  deemed  the  opinion  of  the  other  Judges  who  assented, 

*  By  W.  A.  Sutherland. 
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and   that  whatever  principles  were  there   established  were  the 
BetHed  law  of  the  court 

Contract — The  obligation  of  a  contract  is  the  law  which  binds 
the  parties  to  perform  their  agreement;  the  law  in  force  at  the  time 
the  contract  is  made  enters  into  and  becomes  a  part  of  the  contract 
pp.  257,  259,  297,  319,  361. 

This  principle  has  been  affirmed  and  variously  relied  upon  by  the 
citing  cases.    Thus  where  a  statute  authorizes  the  levy  of  a  tax  to 
redeem  municipal  bonds,  it  cannot  be  repealed  so  as  to  impair  bonds 
issued  under  it  Van  Hoffman  v.  City  of  Quincy.  4  Wall.  550,  18  L. 
408;  Commissioners  of  Limestone  County  v.  Rather,  48  Ala.  447; 
and  where  county  warrants  have  been  issued  under  a  statute  mak* 
ing  such  warrants  receivable  in  payment  of  taxes,  county  officers 
are  bound  to  receive  them;  State  v.  Rives,  12  Ark,  726;  so,  also, 
where  a  statute  prescribes  the  rate  of  interest  payable  on  certain 
classes  of  bonds,  such  bonds  will  bear  that  interest  whether  it  is 
specified  on  the  face  of  the  bonds  or  not    Nebbett  y.  Cunningham, 
27  Miss.  298.     The  charter  of  a  corporation  is  a  contract  and  as 
such  is  not  repealable,  unless  the  right  is  expressly  reserved,  Micou 
v.  Tallassee  Bridge,  47  Ala.  656;  but  where  such  right  has  been 
reserved  and  the  charter  is  repealed  and  the  property  of  the  cor- 
poration vested  in  a  receiver,  claims  against  the  corporation,  aris- 
ing after  the  repeal,  are  not  enforceable  against  the  receiver,  Mc- 
Laren V.  Pennington,  1  Paige,  109.    Parties  to  sales  are  also  deemed 
to  act  with  reference  to  existing  laws;  accordingly  where  a  statute 
prohibits  the  purchaser  from  selling  a.  passenger  ticket  he  cannot 
claim  that  he  is  being  deprived  of  his  property  without  due  process 
of  law.  State  v.  Corbett  57  Minn.  352,  59  N.  W.  319,  24  L.  R.  A.  601; 
and  a  sale  of  personal  property  is  inoperative  to  pass  title  if 
not  recorded  as  required  by  statute,  Weil  v.   State,  46  Ohio  St 
452,  21  N.  B.  644;  and  if  a  statute  provides  that  certain  convey- 
ances to  a  married  woman  shall  vest  In  her  a  separate  estate,  cred- 
itors of  the  husband,  or  of  the  husband  and  wife  jointly,  are  con- 
cluded thereby.  Stone  v.  Gazzam,  46  Ala.  275;  Bowen  v.  Blount 
48  Ala.  674.    Contracts  are  deemed  to  be  made  with  reference  to 
existing  insolvent  laws,  Anderson  v.  Creditors,  33  La.  Ann.  1161; 
and  one  case  has,  relying  upon  this  principle,  even  held  that  a 
foreign  creditor  is  barred  by  cessio  bonorum  made  by  a  debtor 
under  such  laws,  Orr  v.  Lisso,  33  La.  Ann.  478.    Statutes  exempting 
certain  property  from  execution  and  statutes  of  limitations  are  also 
of  this  binding  force,  Howard  v.  Jones,  50  Ala.  69;  Watson  v.  Rose, 
51  Ala.  300.    Applying  this  definition  also,  Wachter  v.  Famachow, 
62  Wis.  122,  22  N.  W.  162.  held  that  a  debtor  who,  fraudulently  rep- 
resenting himself  solvent,  obtains  a  surrender  of  overdue  notes,  and 
induces  his  creditor  to  accept  new  ones  payable  in  future,  incurs  an 
obligation  to  pay  and  renders  his  property  subject  to  attachment; 
and  Watts  y.  Kilbum,  7  Ga.  359,  is  authority  for  holding  that 
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where  a  Judgment  debtor  fraudulently  removes  property,  subject 
to  a  Judgment  lien,  to  another  State,  and  sells  It,  it  may  be  at- 
tached In  the  hands  of  the  vendee,  if  returned  to  the  State.  So 
also,  the  attempt  to  enforce  obligations  In  a  foreign  Jurisdiction 
has  called  for  the  application  of  the  principle,  and  the  citing  eases 
have  held  that  the  lex  loci  contractus  is  to  govern,  Pritchard  v. 
Norton,  106  U.  S.  133,  27  L.  107,  1  S.  Ct  109;  In  re  Insurance  Co. 
of  Pennsylvania,  22  Fed.  115;  Chamberlain  v.  Insurance  Co.,  55 
N.  H.  265.  The  principle  is  approved,  but  without  particular  ap- 
plication, in  Brown  v.  Smart,  69  Md.  330;  Isom  v.  Mississippi,  etc.» 
R.  R.  Co.,  36  Miss.  312;  Le  Prince  v.  Guillemot,  1  Rich.  Eq.  213. 
See  also  note,  23  Am.  Dec.  358. 

Crontract. —  The  remedy  given  for  the  enforcement  of  a  contract 
constitutes  no  part  of  the  contract,  and  it  may  be  changed  or  modi- 
ned  at  the  will  of  the  legislature,  pp.  262,  284,  349,  350,  354. 

This  doctrine  has  been  affirmed  and  invoked  by  citing  cases,  for 
the  purpose  of  upholding  laws  exempting  certain  property  from 
execution  and  giving  to  such  laws  a  retrospective  operation,  Harde- 
man V.  Downer,  39  Ga.  427,  431;  Grimes  v.  Bryne,  2  Minn. 
102;  dissenting  opinion,  Danlis  v.  Quackenbush,  1  N.  Y.  132^ 
133,  135;  in  permitting  the  retrospective  operation  of  the  so-called 
"  stay  laws  "  postponing  the  rendition  of  Judgments  or  of  execu- 
tion on  Judgments  already  rendered.  Ex  parte  Pollard,  40  Ala.  83, 
88,  92;  Farnsworth  v.  Vance,  2  Cold.  112,  115,  116,  119;  dissenting 
opinions,  Aycock  v.  Martin,  37  Ga.  171,  174,  175,  177,  179,  and 
State  V.  Carew,  13  Rich.  L.  543;  of  laws  extending  the  time  for 
the  redemption  of  property  sold  under  foreclosure  or  execution, 
Bugbee  v.  Howard,  32  Ala.  716;  Beverly  v.  Barnitz,  55  Kan.  472, 
49  Am.  St.  Rep.  262,  42  Pac.  727,  31  L.  R.  A.  76  (overruling  55 
Kan.  431,  40  Pac.  319,  and  following  dissenting  opinion,  55  Kan. 
435,  40  Pac.  320);  State  v.  Gilliam,  18  Mont.  99,  44  Pac.  396; 
dissenting  opinion,  Scobey  v.  Gibson,  17  Ind.  578.  Applying  this 
principle  also,  a  law  prescribing  time  in  which  Judgments  were  to  be 
enforced  was  held  to  operate  upon  Judgments  previously  rendered. 
Griffin  v.  McKenzie,  7  Ga.  166,  50  Am.  Dec.  391;  as  also  a  law  en- 
larging the  time  for  recommencing  action  upon  Judgments  reversed. 
Bishop  V.  Wilds,  1  Harr.  102;  and  the  dissenting  opinion  in  Hibernia 
Soc.  V.  Hayes,  56  Cal.  303,  applied  the  principle  in  arguing  that  a 
statute  prescribing  the  time  in  which  claims  against  the  State  must 
be  enforced,  was  applicable  to  claims  previously  existing.  Statutes 
providing  that  Judgments  shall  constitute  a  lien  upon  the  Judgment 
debtor's  property  may  apply  to  existing  Judgments,  Moore  v.  Letch- 
ford,  35  Tex.  213,  216,  14  Am.  Rep.  3()7,  369;  as  also  statutes  pro- 
viding, on  the  other  hand,  that  Judgments  should  not  constitute  such 
liens,  Moore  v.  Holland,  16  S.  C.  24,  30.  Statutes  extending  the  time 
for  enforcement  of  mechanics'  liens  are  valid  as  to  existing  liens. 
Garland  v.  Irrigation  Co.,  9  Utah,  300,  34  Pac.  370;  and  the  dissent- 
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ing  opinion,  in  Jordan  y.  Wlmer,  45  Iowa,  72,  argues  In  favor  of  the 
retroactive  operation  of  a  statute  abolishing  vendor*s  liens.  So 
also  it  has  been  held  that  the  legislature  may  give  a  retroactive 
effect  to  a  law  abolishing  the  preference  given  by  a  previous  law 
to  judgment  debts  of  decedents,  Deichman's  Appeal,  2  Whart  396, 
30  Am.  Dec.  272,  and  prescribing  the  rate  of  Interest  payable  on 
Judgments,  Mhorley  v.  Lalie  Shore  Ry.  Co.,  146  U.  S.  171,  36  L.  930» 
13  S.  Gt.  58.  Likewise  new  remedies  may  be  provided  against 
corporations  or  their  stoclcholders,  and  rights  of  appeal  given  where 
previously  none  had  existed.  Fourth  National  Bank  v.  Francklyn, 
120  U.  S.  755,  30  L.  828,  7  S.  Ct.  761;  Commercial  Bank  v.  State,  4 
Smedes  &  M.  495,  507;  Tutweiler  v.  Tuskaloosa,  etc.,  Co.,  89  Ala. 
398,  7  So.  399;  Long's  Appeal,  87  Pa.  St.  119.  The  right  to  im- 
prison a  debtor  constitutes  no  part  of  the  contract,  and  laws  pro- 
viding for  discharge  from  Imprisonment,  or  abolishing  the  right 
entirely,  do  not  impair  the  obligation  of  prior  contracts,  Lee  v. 
Gamble,  3  Cr.  C.  C.  375,  F.  C.  8,189;  Beers  v.  Haughton.  1  McLean, 
233,  F.  C.  1,230;  Pugh  v.  Bussel,  2  Blackf.  398;  Wood  v.  Funk,  7 
Ohio,  197;  In  re  Pennlman,  11  R.  I.  343;  Von  Hoffman  v.  City  of 
Quincy,  4  Wall.  553,  18  L.  409. 

The  remaining  citing  cases  under  this  head  are  of  a  miscellaneous- 
nature  and  apply  the  rule  in  affirming  the  validity  of  various  stat- 
utes: Parmelee  v.  Lawrence,  48  111.  339,  holding  that  a  law  re- 
ducing the  penalty  provided  for  taking  usurious  interest  operates 
as  to  penalties  already  accrued;  State  v.  Bank  of  Tennessee,  3 
Baxt.  405,  upholding  validity  of  a  statute  withdrawing  the  right 
to  sue  the  State,  and  leaving  only  the  right  to  submit  claims  to- 
the  legislature;  Simpson  v.  Savings  Bank,  56  N.  H.  470,  22  Am. 
Rep.  494,  of  a  statute  authorizing  the  reduction  of  deposit  ac- 
counts of  insolvent  banks,  so  as  to  divide  losses  equitably  among 
depositors;  Mills  v.  King,  5  S.  C.  151,  holding  that  a  law  requiring^ 
mortgages  to  be  recorded,  applies  to  mortgages  previously  executed; 
Elliott  V.  Mayfield,  4  Ala.  424,  asserting  the  retrospective  operation 
of  a  statute,  providing  for  issuance  of  execution  against  the  surety 
of  an  executor  upon  the  return  of  "no  property  found,"  on  an 
execution  issued  against  the  latter;  McCormick  v.  Rusch,  15  Iowa, 
130,  83  Am.  Dec.  403,  of  a  statute  continuing  suits  against  persona 
engaged  in  the  military  service  of  the  United  States;  Newkirk  v. 
Chapron,  17  111.  348,  holding  that  delay  in  enforcement  of  a  con- 
tract, caused  by  change  of  jurisdiction  from  one  court  to  another,, 
does  not  impair  the  obligation;  Blann  v.  State,  39  Ala.  355.  84  Am. 
Dec.  788,  holding  that  a  statute  providing  a  penalty,  in  case  a  person 
who  has  erected  a  bridge  by  contract,  knowingly  allows  it  to  re- 
main out  of  repair,  applies  to  contracts  previously  executed;  Fitz- 
gerald V.  Grand  Trunk  R.  R.  Co..  63  Vt.  174,  22  Atl.  77,  3  L.  R.  A.  72, 
cites  the  principal  case  upon  this  point,  in  holding  that  contracts  re- 
specting commerce  made  before  action  by  congress  fixing  rates. 
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must  have  been  made  with  reference  to  the  right  of  congress  to 
BO  act,  and  when  it  did  so,  Its  action  operated  to  reduce  the  obliga- 
tion arising  from  a  contract  to  pay  a  greater  rate.  See  also  dis- 
senting opinion,  Jacoway  v.  Denton,  25  Ark.  649,  654,  658,  ma- 
jority holding  that  an  act  which  freed  slaves,  thus  cutting  off  all 
remedy  on  contracts  for  their  purchase,  was  inoperative  as  to 
prior  contracts;  and  dissenting  opinion.  Second  Ward  Bnnk  v. 
Schranck,  97  Wis.  268,  270,  73  N.  W.  37,  38,  39  L.  R.  A.  676,  677, 
majority  holding  void  an  act  providing  that  within  ten  days  after 
attachment  debtor  might  make  assignment  for  benefit  of  creditors 
which  would  dissolve  attachment.  The  following  cases  cite  the 
rule  approvingly,  but  without  particular  application:  State  ex  rel. 
V.  Hager,  91  Mo.  456,  8  S.  W.  846;  PMtzgerald  v.  Fitzgerald,  etc.. 
Co.,  41  Neb.  464,  59  N.  W.  862.  And  see  note,  45  Am.  Dec.  251, 
discussing  the  general  subject,  but  particularly  with  reference  to 
exemption  laws. 

The  principal  case  is  distinguished  upon  this  point,  in  Moore  v. 
State,  43  N.  J.  L.  205,  39  Am.  Rep.  559,  in  holding  void  a  law 
authorizing  the  prosecution  of  a  person  for  an  act  previously  com- 
mitted and  as  to  which  prosecution  was  already  barred  by  statute. 

Constitutional  law  ~  Obligation  of  contract.— The  legislature 
may  change  or  modify  the  rules  as  to  evidence  receivable  in  the 
State  courts,  and  if  the  remedy  on  an  existing  contract  is  thereby 
affected  its  obligation  is  not  necessarily  impaired,  p.  349. 

This  rule,  which  Is  but  a  corollary  of  the  one  previously  stated, 
that  the  remedy  constitutes  no  part  of  a  contract,  has  been  applied 
in  a  number  of  citing  cases,  as  follows:  Outts  v.  Hardee,  38  Ga. 
356,  ascribing  a  retrospective  operation  to  an  act  changing  the  rules 
of  evidence  in  actions  of  debt,  and  allowing  the  Jury  to  reduce  the 
debt  according  to  the  equities  of  the  case;  Burbank  v.  Rumsey,  90 
IlL  555,  an  act  making  a  collector's  report  in  an  application  for 
execution  against  land  for  unpaid  taxes,  prima  facie  evidence  of  the 
regularity  of  the  assessment;  Freeman  v.  Thayer,  33  Me.  83,  an  act 
prescribing  the  evidence  sufficient  to  sustain  a  tax  sale;  Williams  v. 
Haines,  27  Iowa,  254,  1  Am.  Rep.  270,  an  act  abolishing  the  dis- 
tinction between  sealed  and  unsealed  instruments;  Oriental  Bank  v. 
Freese,  18  Me.  112,  36  Am.  Dec.  703,  an  act  prescribing  new  rules 
of  evidence  in  actions  against  sureties  on  "  poor  debtors'  "  bonds; 
Holmes  v.  Hunt,  122  Mass.  516,  23  Am.  Rep.  386,  an  act  making  the 
report  of  an  auditor  prima  facie  evidence  of  matters  embraced 
therein;  Rich  v.  Flanders,  39  N.  H.  323,  an  act  removing  the  dis- 
qualification of  witnesses  on  the  ground  of  interest;  Kingley  v. 
Cousins,  47  Me.  95,  an  act  providing  that  no  suit  shall  be  maintained 
upon  a  special  promise  to  pay  a  debt  discharged  under  an  insolvency 
law,  unless  it  be  in  writing.  In  Southerland  v.  Norris,  74  Md.  329, 
333,  28  Am.  St  Rep.  256,  260,  22  Atl.  137,  139,  a  statute  providing 
that  in  order  to  enable  a  person  leaving  the  State  to  vote  upon  his 
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return,  he  must  make  affidavit  of  his  intention  to  return,  was  held 
to  be  a  law  prescribing  a  rule  of  evidence,  and  was  given  a  retro- 
si>ective  operation.  And  upon  this  principle  the  Supreme  Court  in 
Fong  Yue  Ting  v.  United  States,  149  U.  S.  729,  37  L.  919,  13  S.  Ct. 
1028,  upheld  the  provision,  in  the  Chinese  exclusion  act,  for  a  system 
of  registration  and  identification  of  Chinese  leaving  this  country 
with  intent  to  return. 

Obligation  of  contract.— A  law,  which  in  any  way  varies  the  ob- 
ligation of  a  contract  to  the  slightest  degree,  impairs  that  obligation 
and  is  unconstitutional,  pp.  261,  812,  327. 

This  rule,  which  is  little  more  than  a  restatement  of  the  positive 
prohibition  In  the  Constitution,  has  been  applied  in  numerous  citing 
cases.  Relying  upon  this  principle,  the  courts  have  held  that  where 
a  statute  authorizes  the  assessment  of  a  tax  for  the  redemption  of 
municipal  bonds,  it  cannot  be  repealed  so  as  to  Impair  the  value  of 
bonds  which  have  been  issued  in  reliance  upon  it,  Edwards  v. 
Williamson,  70  Ala.  152;  County  Commissioners  v.  King,  13  Fla.  476; 
State  V.  Young,  29  Minn.  528,  529,  9  N.  W.  741;  or  where  it  author- 
izes the  assessment  of  a  tax  for  the  purpose  of  improving  streets,  it 
cannot  be  repealed  or  modified  so  as  to  impair  a  contract  for  such 
work,  Goodale  v.  Fennell,  27  Ohio  St  432,  22  Am.  Rep.  326;  and  a 
statute  providing  for  the  issue  of  substitute  municipal  bonds  was 
held  void  in  so  far  as  it  tended  to  lessen  the  city's  liability.  People 
ex  rel.  y.  Otis,  90  N.  Y.  52;  so  also  county  warrants  have  been 
declared  to  be  contracts,  and  a  law  which  provides  that  they  shall 
be  receivable  in  payment  of  taxes  cannot  be  repealed  so  as  to  im- 
pair that  right,  People  ex  rel.  v.  Hall,  8  Colo.  492,  9  Pac.  37;  and 
an  act  which  declares  that  counties  are  not  corporations  subject  to 
suit  cannot  operate  to  defeat  claims  already  existing.  National 
Bank  v.  Sebastian  Co.,  5  DHL  418,  F.  0.  10,040;  nor  can  an  act,  pro- 
viding that  the  estate  of  one  Jointly  liable  with  another  shall  not 
be  discharged  by  his  death,  operate  retrospectively  so  as  to  create 
a  new  obligation,  Randall  y.  Sackett,  77  N.  Y.  482.  An  act  giving 
courts  and  Juries  power  to  remit  interest  is  also  within  the  pro- 
hibition, Roberts  v.  Cocke,  28  Gratt  215;  as  well  as  an  act  which 
prohibits  a  bank  from  transferring  evidences  of  debt,  its  charter 
having  authorized  it  to  acquire  and  dispose  of  property  generally; 
and  Leach  v.  Smith,  25  Ark.  253,  applying  this  principle,  declared 
void  an  act  making  Confederate  money  receivable  in  payment  of 
debts. 

Laws  purporting  to  operate  only  upon  the  remedies  given  for  the 
enforcement  of  contracts  are  not  entirely  free  from  the  operation 
of  this  constitutional  prohibition.  While  the  authorities  are  by  no 
means  unanimous  upon  the  question,  a  considerable  number  rely 
upon  the  rule,  as  stated  in  the  principal  case,  in  declaring  that  lawa 
exempting  certain  property  from  execution,  although  operating  on 
the  remedy,  so  far  affect  the  obligation  as  to  be  inoi>erative  as  to 
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<jontract8  entered  Into  or  Judgrments  recovered  prior  to  the  enact- 
ments, Forsyth  v.  Marbury,  Charlt.  (Ga.)  331,  334;  Deering  v.  Boyle, 
8  Kan.  535,  12  Am.  Rep.  489;  In  re  Kennedy,  2  S.  C.  222;  Hannum 
V.  Mclnturf,  6  Baxt.  231;  Homestead  Cases,  22  Gratt.  288,  12  Am. 
Rep.  515.     The  authorities  ^re  also  divided  as  to  whether  "stay 
laws  "  can  operate  upon  suits  pending  or  Judgments  recovered  at  the 
time  they  are  passed;  but  the  following  cases  have  declared  them 
Invalid,  except  in  their  prospective  operation.  Aycock  v.  Martin,  37 
Ga.  140,  147,  92  Am.  Dec.  06,  note;  State  v.  Carew,  13  Rich.  L.  508, 
-Ql  Am.  Dec.  248;  Barry  v.  Iseman,  14  Rich.  L.  135,  138,  91  Am.  Dec. 
263,  206;  Webster  v.  Rose,  6  Heisk.  98,  99,  19  Am.  Rep.  585,  586 
(overruling  Farnsworth  v.  Vance,  2  Cold.  112,  115,  116,  119);  and 
see  dissenting  opinion.  Ex  parte  Pollard,  40  Ala.  102,  105.     Of  the 
-same  effect  are  laws  staying  foreclosure  sales,  and  the  citing  cases 
have  denied  their  retrospective  operation.   Taylor   v.    Stearns,    18 
-Gratt.  271,  274,  280;  Swinburne  v.  Mills,  17  Wash.  622.  61  Am.  St. 
Rep.  939,  50  Pac.  492;  Von  Baumbach  v.  Bade,  9  Wis.  576,  501,  593. 
76  Am.  Dec.  287.    This  construction  has  been  given  to  a  statute  sus- 
pending execution  unless  the  creditor  accepts  paper  upon  a  State 
bank  in  satisfaction  of  his  Judgment,  Grayson  v.  Lilly,  7  T.  B.  Mon. 
11;  and  to  a  statute  abolishing  vendor's  liens.  Jordan  v.  Wlmer,  45 
Iowa,  68.    In  Schuster  v.  Weiss,  114  Mo.  174,  21  S.  W.  443,  19  I-.  R. 
A.  187,  it  was  declared,  although  the  legislature  could  change  rules 
relating  to  appeals,  such  a  change  could  not  vary  the  liability  of  a 
eurety  on  an  appeal  bond;  and  in  the  dissenting  opinion.  Mason  v. 
Halle,  12  Wheat.  379,  6  L.  663,  it  was  argued  that  a  discharge  from 
Imprisonment  under  an  insolvent  law  could  not  operate  to  dischargo 
the  surety  on  a  bail  bond.    See  also  Lawson  v.  Jeffries,  47  Miss.  70(5. 
12  Am.  Rep.  354,  where  the  rule  is  approved  In  general  discussion. 
State  ex  rel.  v.  New  Orleans,  32  La.  Ann.  718,  and  Pierce  v.  Kltz- 
miller,  19  W.  Va.  573,  while  recognizing  the  soundness  of  this  rule, 
declare  that  Judgments  founded  on  torts  are  not  contracts  within 
the  meaning  of  the  prohibition,  and  laws  regulating  the  rendition  of 
such  Judgments  or  the  issuance  of  execution  thereon  may  operate 
retrospectively.     The  dissenting  opinion  In  McElvaln  v.  Mudd,  44 
Ala.  76,  also  distinguishes  the  principal  case  in  arguing  that  the 
prohibition  does  not  apply  to  acts  of  the  national  government,  and 
that  the  emancipation  proclamation  operated  to  discharge  contracts 
for  the  purchase  of  slaves. 

Statutes.— The  presumption  is  always  in  favor  of  the  validity  of 
a  legislative  act,  unless  the  contrary  is  shown  beyond  a  reasonable 
doubt,  p.  270. 

The  ruling  of  the  principal  case  upon  this  point  has  been  applied 
and  followed  in  numerous  citing  cases  involving  various  statutes: 
George  v.  Concord,  45  N.  H.  437,  and  Metropolitan  Bank  v.  Van 
Dyck,  27  N.  Y.  460,  declaring  legal  tender  acts  valid;  Grant  Co.  v. 
BelB,  6  Or.  245,  and  Edwards  y.  Dupuy,  21  La.  Ann.  695,  asserting 
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power  of  lesrislature  to  fix  fees  and  salaries  of  county  judges;  Alex- 
ander V.  People  ex  rel.,  7  Colo.  166,  2  Pac.  900;  State  ex  rel.  T. 
Commissioners  Sumter  County,   19  Fla.  531;  Whallon  v.  Ingham, 
Circuit  Judge,  51  Mich.  515,  16  N.  W.  881,  and  Evans  v.  Job,  8  Nev. 
339,  to  provide  for  removal  of  county  seats  in  absence  of  express 
prohibition;  Common  Council  of  Detroit  v.  Rush,  82  Mich.  540,  46 
N.  W.  953,  10  L.  R.  A.  174;  Wooley  v.  Watkins,  2  Idaho,  564,  22  Pac. 
105.  and  People  ex  rel.  v.  Thompson,  155  111.  405,  40  N.  E.  310,  to 
regulate  State  elections  generally,  and  to  apportion  senatorial  dis- 
tricts; State  ex  rel.  v.  Hunter,  38  Kan.  593,  17  Pac.  185,  holding 
valid,  an  act  providing  that  municipal  officers  shall  appoint  police 
commissioners;  Attorney-General  v.  Preston,  56  Mich.  179,  22  N.  W. 
262,  an  act  making  village  president  ex-offlclo  member  of  board  of 
supervisors;  Burch  v.  Hardwicke,  30  Gratt.  32,  32  Am.  Rep.  642,  an 
act  giving  mayor  authority  to  remove  municipal  officers;  Bridges  v. 
Shallcross,  6  W.  Va.  572,  an  act  prescribing  duties  of  State  officers 
and  providing  for  a  board  of  public  works;  Cutts  v.  Hardee,  38  Ga. 
855,  an  act  changing  rules  of  evidence  in  actions  of  debt;  State  ex 
rel.  V.  County  Judge  Davis  County,  2  Iowa,  282,  holding  that  statute 
providing  for  vacation  and  relocation  of  roads  did  not  violate  con- 
stitutional provision  that  "  every  law  shall  embrace  but  one  ob- 
ject; "  Stewirt  V.  Supervisors,  30  Iowa,  14,  1  Am.  Rep.  242,  holding 
valid  an  act  levying  tax  to  aid  in  construction  of  railroad;  Owen  v. 
Sioux  City,  91  Iowa,  197,  59  N.  W.  5,  holding  fact  that  statute  relat- 
ing to  public  improvements   deals  with  cities  of  certain  class,  does 
not  make  it  void  as  being  **  special  legislation; "   Police  Jury  v. 
McDonogh,  8  La.  Ann.  361,  holding  constitutional  restriction  upon 
giving  aid  to  corporations  was  no  limitation  upon  aid  legislature 
could  authorize  police  jury  to  grant;  State  ex  rel.  v.  Fagan,  22  La. 
Ann.  557,  asserting  power  of  State  to  prescribe  location    where 
slaughtering  of  cattle  is  to  be  carried  on;  State  v.  Maine,  etc.,  R.  R. 
Co.,  66  Me.  515,  asserting  power  of  legislature  to  form  new  and 
distinct  cori)oration  out  of  two  or  more  corporations  previously  ex- 
isting; Eames  v.  Savage,  77  Me.  216,  52  Am.  Rep.  752,  to  authorize 
executions  on  judgments  against  towns  to  be  levied  against  property 
of  inhabitants;  Simpson  v.  Savings  Bank,  56  N.  H.  469,  22  Am.  Rep. 
493,  to  authorize  reduction  of  deposit  accounts  of  insolvent  savings 
banks,  so  as  to  divide  losses  equitably  among  depositors;  In  re  New 
York  Elevated  R.  R.  Co.,  70  N.  Y.  343,  to  authorize  railroad  to  use 
other  motive  power  than  charter  prescribed;  Sage  v.  Brooklyn,  89 
N.  Y.  196,  declaring  valid,  an  act  providing  for  condemnation  of 
land  for  streets  and  remitting  owner,  for  sole  remedy,  to  fund  to  be 
raised  by  taxation;  Sweet  v.  City  of  Syracuse,  129  N.  Y.  350,  29  N.  B. 
294,   providing   for   establishment   and   maintenance   of   municipal 
water- works;  Bartol  v.  Eckert,  50  Ohio  St.  41,  33  N.  E.  295,  giving 
retroactive  effect  to  statute  limiting  time  for  commencing  suits  on 
Judgments;  State  v.  District  of  Narragansett,  16  R.  I.  440,  16  AtL 
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906,  3  L,  B.  A.  298,  holding  provision  regarding  formation  of  cor- 
porations directory  only,  and  substantial  compliance  sufQclent; 
Farnsworth  v.  Vance,  2  Cold.  122,  holding  valid,  an  act  staying  exe- 
cution on  Judgments  in  suits  pending  at  time  of  passage;  Stone  v. 
Sumper,  1  Tex.  App.  Civ.  140,  an  act  exempting  corporations  from 
taxation;  State  v.  Strander,  8  W.  Va.  703,  giving  retroactive  effect 
to  an  act  providing  for  examination  of  persons  charged  with  felony 
before  County  Court;  Stow  v.  Parks,  2  Pinn.  129,  applying  principle 
In  giving  national  bankrupt  law  effect  in  territory,  in  absence  of 
express  exclusion  of  territories;  Commissioners  of  Wyandotte  Co. 
V.  Abbott,  52  Kan.  157,  34  Pac.  417,  but  holding  statute  providing 
for  public  improvements  void  because  assessment  not  made  in  man- 
ner prescribed  by  Constitution;  United  States  v.  Boyer,  85  Fed.  430, 
but  holding  void,  an  act  of  congress  providing  for  inspection  of  cattle 
about  to  be  slaughtered,  such  legislation  not  being  within  commerce 
power.  Dissenting  opinions  In  the  following  cases  apply  the  rule: 
Pollock  V.  Farmers'  L.  &  T.  Co.,  158  U.  S.  609,  39  L.  1147,  15  S.  Ct 
944,  majority  holding  income  tax  void;  Koehler  v.  Hill,  60  Iowa,  588, 
14  N.  W.  761,  majority  holding  that  amendment  had  not  become 
part  of  Constitution,  where  it  was  not  properly  entered  upon  Journal 
of  assembly;  Louisville  Bridge  Co.  v.  Louisville,  81  Ky.  211,  majority 
denying  validity  of  municipal  tax  upon  bridge  across  navigable 
river;  State  v.  Cumberland,  etc.,  R.  R.  Co.,  40  Md.  54,  majority 
holding  void,  an  act  taxing  coal  transported  for  sale,  so  far  as  It 
operated  upon  interstate  commerce;  Jacobs  v.  Smallwood,  63  N.  0. 
126,  arguing  In  favor  of  validity  of  "  stay  law.**  The  rule  Is  also 
cited  approvingly,  but  without  particular  application,-  In  Chesapeake, 
etc..  By.  Co.  v.  Miller,  19  W.  Va.  421.  See  also  note,  85  Am.  Dec. 
357. 

Constitutional  law  —  Ez  post  facto  laws.~  The  constitutional  pro- 
hibition upon  the  States  to  pass  ex  post  facto  laws  has  reference 
to  laws  of  a  criminal  nature,  prescribing  a  punishment  for  an  act 
which  was  irihocent  at  the  time  it  was  committed,  pp.  266,  267. 

This  definition  has  been  relied  upon  In  a  number  of  citing  cases 
In  passing  upon  the  validity  of  various  statutes:  Watson  v.  Mercer, 
8  Pet.  110,  8  L.  885,  holding  a  civil  statute  respecting  deeds  of  land 
not  ex  post  facto;  Baltimore,  etc.,  B.  B.  Co.  v.  Nesbit,  10  How.  402, 

13  L.  472,  respecting  a  corporate  charter  conferring  power  of  emi- 
nent domain;  Foster  v.  Police  .Commissioners,  102  Cal.  490,  41  Anu 
St.  Rep.  197.  37  Pac.  765,  asserting  the  power  of  the  States  to  de- 
prive persons  previously  convicted  of  a  felony  of  the  right  to  sell 
liquor.  The  definition  has  also  been  invoked  to  support  the  validity 
of  **test  oath"  acts;  Shepherd  v.  Grimmett,  2  Idaho,  1128,  31  Pac. 
795;  Ex  parte  Hunter,  2  W.  Va.  159;  Ex  parte  Quarrier,  4  W.  Va. 
223;  dissenting  opinions.  Ex  parte  Garland,  4  Wall.  390,  18  L.  874, 
and  Green  v.  Shumway,  39  N.  Y.  432.  In  the  dissenting  opinion, 
Moore  v.  State,  43  N.  J.  L.  231,  it  was  argued  that  merely  removing 
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the  bar  to  a  prosecution  for  an  act  punishable  when  committed  was 
not  ex  post  facto.  See  also  note,  1  Blackf.  198.  Several  cases  hold 
that  laws  Impairing  vested  rights,  while  not  ex  post  facto  laws,  are 
of  similar  effect,  and  so  void.  Thus  In  Wilder  v.  Lumpkin,  4  Ga. 
215,  219,  an  act  declaring  it  unnecessary  to  make  sureties  on  appeal 
and  injunction  bonds  parties  to  writs  of  error  was  declared  in- 
operative as  to  cases  pending:  and  In  Burch  v.  Newbury,  10  N.  Y. 
301,  an  act  reviving  the  right  of  appeal  In  cases  where  the  right 
was  barred  by  lapse  of  time  was  held  void  for  the  same  reason. 
To  this  effect  also  are  the  dissenting  opinions  in  The  Legal  Tender 
Cases.  12  Wall.  670,  G72,  20  L.  351,  arguing  that  the  legal  tender 
acts  operated  to  impair  vested  rights;  Sinking  Fund  Cases,  99  U.  S. 
765,  25  L.  518,  majority  upholding  an  act  of  congress,  varying  a 
government  contract  with  the  Pacific  railroads  and  compelling  them 
to  maintain  a  sinking  fund  to  meet  the  government  debt.  See  note 
on  ex  post  facto  laws  to  Calder  v.  Bull,  3  Dall.  386-401,  1  L.  648- 
654,  supra. 

Constitutional  law.—  It  Is  the  actual  exercise  of  a  power  by  con- 
gress, and  not  the  mere  grant  to  congress,  which  precludes  its 
exercise  on  the  part  of  the  States;  otherwise,  If  the  nature  of  the 
power,  or  the  terms  in  which  It  was  granted,  require  that  congress 
alone  shall  exercise  It,  pp.  275,  276,  307. 

Relying  upon  this  doctrine,  the  courts  have  asserted  the  concurrent 
power  of  the  States  to  regulate  weights  and  measures,  in  absence 
of  congressional  action.  Weaver  v.  Pegelly,  29  Pa.  St  29,  70  Am. 
Dec.  153.  And  see  note,  70  Am.  Dec.  154,  collecting  other  authori- 
ties. They  have  upheld  the  power  of  the  States  to  legislate  con- 
cerning matters  Incidentally  aflTectlng  interstate  commerce.  Thus, 
they  may.  In  the  exercise  of  their  police  power,  prohibit  sales  of 
liquor,  thus  restricting  its  transportation;  License  Cases,  5  How. 
607,  12  L.  303,  or  may  prohibit  persons  from  having  In  their  pos- 
session certain  game  birds;  Phelps  v.  Racey,  60  N.  Y.  15,  19  Am. 
Rep.  144,  may  regulate  charges  of  telephone  companies,  Hockett 
V.  State,  105  Ind.  259,  55  Am.  Rep.  207,  5  N.  B.  183;  and,  in  the 
absence  of  congressional  action,  may  authorize  the  consolidation  of 
several  interstate  lines  operating  within  their  limits,  Boardman  v. 
Lake  Shore,  etc.,  Ry.  Co.,  84  N.  Y.  186.  On  the  other  hand,  in 
People  ex  rel.  v.  Curtis,  50  N.  Y.  328,  10  Am.  Rep.  488,  th^  court 
held  that  extradition  of  fugitives  from  a  foreign  country  was  an 
exclusive  power  of  the  Federal  government;  and  to  the  same  effect 
is  Ex  parte  Holmes,  12  Vt  645,  although  Redfield,  J.,  in  a  separate 
opinion,  argued  contra.  The  dissenting  opinion  in  Gllman  v.  Morse, 
12  Vt  557,  also  cited  the  principal  case,  the  majority  denying  the 
power  of  the  State  to  disband  the  militia.  Simmons  v.  Miller,  40 
Miss.  25,  asserted  the  exclusive  power  of  the  Confederate  congress 
over  the  militia  by  holding  that  a  State,  by  raising  militia,  could 
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not  retain  its  enlisted  men  as  against  the  conscription  acts.  Lynch 
V.  Clarke,  1  Sandf.  Oh.  644,  denies  the  power  of  the  State  to  pre- 
scribe rules  of  naturalization.  See  also  Day  v.  Buffington,  3  Cliff. 
386,  F.  C.  3,675,  where  the  rule  is  approved  in  general  discussion. 
In  the  dissenting  opinion  of  Curtis,  J.,  in  Dred  Scott  v.  Sandford, 
19  How.  578,  15  L.  772,  the  principal  case  is  explained  and  distin- 
guished upon  this  point,  in  arguing  that  the  exclusive  power  of 
naturalization  vested  in  congress  extended  only  to  removing  dis- 
abilities of  foreign  birth  and  not  to  conferring  citizenship  upon  freed 
slaves. 

Constitutional  law  —  Bankruptcy.— The  i)ower  given  to  congress 
to  pass  bankrupt  laws  is  not  exclusive,  and  in  the  absence  of  con- 
gressional action  the  States  may  pass  such  laws,  subject  only  to 
the  restriction  that  they  are  not  to  be  given  a  retrospective  opera- 
tion, pp.  264,  275,  276,  307,  314,  369. 

This  rule  stated  in  answer  to  the  broad  question  as  to  the  power 
of  the  States  to  pass  insolvent  laws  operating  upon  future  con- 
tracts, has  been  affirmed  and  followed  in  numerous  citing  cases: 
Van  Hoffman  v.  City  of  Quincy,  4  Wall.  552,  18  L.  409;  In  re 
Reiman,  7  Ben.  466,  F.  C.  11,673;  Mather  v.  Nesbit,  4  McCrary,  506, 

13  Fed.  873;  State  v.  Curran,  12  Ark.  352;  Rhodes  v.  Borden, 
67  Cal.  8,  6  Pac.  850;  Hempstead  v.  Reed,  6  Conn.  490,  491;  Orr  v. 
Lisso,  33  La.  Ann.  477;  Felch  v.  Bugbee,  48  Me.  11,  77  Am.  Dec. 
204;  Marsh  v.  Putnam,  3  Gray,  555;  Goreley  v.  Butler,  147  Mass. 
12,  16  N.  E.  737;  Wendell  v.  Lebon,  30  Minn.  238,  239,  15  N.  W.  Ill; 
Steven  v.  Brown,  fi9  Miss.  599;  Sebrlng  v.  Messerean,  9  Cow.  346; 
Elton  V.  O'Connor,  6  N.  Dak.  5.  6,  68  N.  W.  85;  In  re  Reynolds,  8  R. 
I.  489,  493,  5  Am.  Rep.  617,  621;  Merrill  v.  Bowler.  38  Atl.  116.  The 
rule  is  also  approved  in  discussion,  obiter,  in  Brighton  Bank  v. 
Merick,  11  Mich.  417,  418.  And  see  notes,  2  Blackf.  402;  8  Am. 
Dec.  320;  14  Am.  Dec.  740.  As  instances  where  laws  purporting  to 
operate  retrospectively  were  held  void,  two  citing  cases  are  to  be 
noted:  Schwartz  v.  Drink  water,  70  Me.  410,  holding  such  a  law 
Inoperative  to  discharge  debts  existing,  and  not  proven  against  the 
debtor's  estate  at  the  time  of  passage;  Peabody  v.  Stetson,  88  Me. 
279,  34  Atl.  76,  or  to  dissolve  an  attachment  previously  levied. 
In  Van  Hook  v.  Whitlock,  26  Wend.  53,  37  Am.  Dec.  248,  the 
principle  was  recognized,  but  held  inapplicable  where  creditors  of 
an  Insolvent  corporation,  whose  claims  existed  prior  to  the  act, 
had  accepted  dividends  under  the  discharge,  thereby  estopping 
themselves  from  denying  the  validity  of  the  law.  So  also  in  Hund- 
ley  V.  Chaney,  65  Cal.  363,  4  Pac.  238,  a  discharge  under  a  State 
act  of  1880  was  held  to  bar  a  recovery  on  a  Judgment  recovered 
In  1876,  such  act  having  been  merely  amendatory  of  a  previous 
act,  and  more  favorable  to  the  creditor  than  the  previous  act  In 
Te  Klein,  14  Fed.  Cas.  724,  attempted  to  apply  the  restriction  to 
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acts  passed  by  congress,  and  declared  the  national  act  of  1841  void, 
so  far  as  it  purported  to  operate  upon  previous  contracts,  but  this 
decision  was  reversed  in  In  re  Klein,  14  Fed.  Gas.  717,  718,  note, 
1  How.  279,  280,  281,  11  L.  131,  132. 

There  is  authority  for  holding,  that  even  while  a  national  bank- 
mpt  law  is  in  force  the  State  may  pass  laws  dealing  with  matters 
not  covered  by  the  act  of  congress;  Baldwin  v.  Buswell,  52  Vt.  62, 
holding  valid  an  act  authorizing  compositions  with  creditors.  And 
in  Ebersole  v.  Adams,  10  Bush,  85,  an  act  to  prevent  fraudulent 
assignments  was  held  not  to  be  an  insolvent  or  bankrupt  law,  and 
80  not  superseded  by  the  national  act. 

Constitutional  law  —  Bankruptcy. —  The  effect  of  the  passage 
of  a  national  bankrupt  law  is  to  suspend  similar  State  laws,  p.  290. 

This  rule,  which  follows  from  the  restriction  placed  upon  the 
States  in  the  exercise  of  their  concurrent  power,  has  been  applied 
in  a  number  of  citing  cases.  Relying  upon  this  ruling,  citing  cases 
have  held  that  proceedings  under  State  laws,  instituted  while  the 
national  act  was  in  force,  were  absolutely  void.  Globe  Ins.  Co.  v. 
Cleveland  Ins.  Co.,  10  Fed.  Cas.  490;  Van  Nostrand  v.  Carr,  30  Md. 
131;  and  in  such  cases  the  courts  will  grant  motions  dismissing  pro- 
ceedings in  the  State  courts,  In  re  Reynolds,  9  Bank.  Reg.  52,  54, 
55,  57,  F.  C.  11,723,  8  R.  I.  490,  491,  5  Am.  Rep.  618,  619;  or  will 
grant  Injunctions  to  restrain  assignees  under  State  laws  from  inter- 
fering with  the  property  of  the  assignors.  And  this  Is  so  whether 
proceedings  have  been  instituted  against  a  debtor  under  the  national 
act  or  not  Griswold  v.  Pratt,  9  Met.  17,  19.  In  ThomhiU  v.  Bank, 
1  Woods,  8,  F.  C.  13,992,  an  act  to  provide  for  the  liquidation  of 
banks  and  the  forfeiture  of  their  charters  was  held  in  effect  an 
insolvent  law  and  so  suspended  by  the  act  of  congress.  And  In  In 
re  Independent  Ins.  Co.,  1  Holmes,  104,  F.  C.  7,017,  it  was  even 
held  that,  although  a  corporation  had  been  previously  dissolved 
under  such  a  State  law.  It  was  still  in  existence  for  the  purx>ose  of 
proceeding  against  it  under  the  national  act. 

But  in  Rasch  v.  Creditors,  3  Rob.  (La.)  409,  it  was  held  that  a 
'State  law  providing  a  mere  respite  for  a  debtor  was  not  an  insol- 
vent law,  inasmuch  as  it  did  not  purport  to  discharge  the  debt. 
Moreover,  where  the  act  of  congress  by  Its  terms  is  not  to  be  opera- 
tive until  a  future  date.  State  laws  are  continued  in  force 
until  that  time.  Martin  v.  Perry,  37  Cal.  210;  Day  v.  Bard- 
well,  97  Mass.  250;  and  proceedings  commenced  under  a 
State  law  during  that  period  may  be  carried  to  conclusion,  even 
after  the  national  act  has  become  operative,  Chamberlin  v.  Perkins, 
51  N.  H.  340.  State  laws,  being  merely  suspended  by  the  enactment 
of  a  national  bankrupt  law,  they  are  ipso  facto  revived  by  its 
repeal,  Butler  v.  Goreley,  146  U.  S.  308,  313,  36  L.  984,  986,  and  note, 
7  Am.  Dec.  592. 
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Constitutional  law. —  Contemporary  practical  construction  of  a 
Constitution  is  entitled  to  great  respect,  pp.  290,  311. 

This  rule  has  been  frequently  applied  in  holding  that  long-con- 
tinued acquiescence  in  a  legislative  act  is  conclusive  of  its  con- 
stitutionality; Wheeler's  Appeal,  45  Conn.  315,  giving  effect  to  a 
statute  regulating  appeals;  Commissioners  of  Franklin  County  v. 
Bunting.  Ill  Ind.  145,  12  N.  E.  151,  construing  an  act  relative  to 
powers  of  county  commissioners;  Hovey  v.  State  ex  rel.,  119  Ind. 
388,  21  N.  E.  800,  an  act  relative  to  the  appointive  powers  of  the 
legislature;  Board  of  Commissioners  of  White  County  v.  Gwin,  136 
Ind.  572,  36  N.  E.  241,  22  L.  R.  A.  409,  practice  construing  statute  to 
effect  that  circuit  Judges  must  hold  court  at  county  seats,  held 
to  govern;  McPherson  v.  Secretary  of  State,  92  Mich.  383,  31  Am. 
St  Rep.  591,  52  N.  W.  471,  16  L.  R.  A.  478,  asserting  the  power  of  the 
legislature  to  divide  the  State  into  districts;  Trustees  v.  Mclver,  72 
N.  C.  83,  adopting  the  legislative  construction  of  an  act  regulating 
the  election  of  trustees  of  a  State  university;  Tillman  v.  Cocke, 
9  Baxt.  451,  holding  that  continued  grants  of  charters  containing 
exemptions  from  taxation  fixes  the  constitutional  right  of  the  legis- 
lature; Bridges  v.  Shallcross,  6  W.  Va.  576,  construing  an  act  pre- 
scribing the  duties  of  public  officers;  State  ex  reL  v.  Harrison,  116 
Ind.  309,  19  N.  E.  150,  holding  that  where  an  ambiguous  statute  pro- 
viding for  the  compensation  of  a  public  officer  has  been  construed 
by  the  legislature  and  acquiesced  in  by  the  officer,  he  is  bound 
thereby.  See  also  the  valuable  note  in  13  Am.  St  Rep.  145.  Cited 
also,  arguendo,  in  Rhode  Island  v.  Massachusetts,  12  Pet  723»  9 
L.  1260;  Talcott  v.  Township  of  Pine  Grove,  1  Fllpp.  156,  F.  C. 
13,735,  and  Baca  v.  Perez,  8  N.  Mex.  196,  42  Pac.  165. 

Statutes. —  The  unconstitutionality  of  part  of  a  statute  does  not 
necessarily  render  the  whole  void,  pp.  295,  316. 

This  rule  has  been  applied  in  the  following  citing  cases:  Barry 
V.  Iseman,  14  Rich.  L.  135,  91  Am.  Dec.  263,  and  Goggans  v.  Turnip- 
seed,  1  S.  C.  82,  98  Am.  Dec.  398,  holding  "  stay  law  "  void  only  so 
far  as  it  purported  to  operate  on  previous  contracts  or  judgments ;- 
Santo  V.  State,  2  Iowa,  208,  63  Am.  Dec.  506,  construing  statute  pro- 
viding for  State  elections. 

Constitutional  law.— In  construing  a  Constitution,  the  intention 
of  the  instrument  is  to  prevail,  and  this  intent  is  to  be  collected 
chiefly  from  its  words,  understood  in  their  ordinary  sense,  p.  332. 

This  rule  has  been  cited  and  the  principle  applied  in  the  following 
citing  cases,  construing  various  statutes:  Henderson  v.  Alexander* 
2  Ga.  85,  construing  a  clause  in  a  State  judiciary  act  relative  to 
abatement  of  actions;  In  re  CNell's  Will,  91  N.  Y.  520,  a  statute 
providing  for  subscription  of  the  testator's  name  at  the  "end  of 
the  will; "  Charleston  v.  Oliver,  16  S.  C.  52,  holding  taxes  not  to  be 
a  debt  within  the  meaning  of  a  statute  prohibiting  imprisonment  for 
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debt    See  also  dissenting  opinion,  State  y.  Jennings,  81  Mo.  203, 
declaring  the  rule  to  be  applicable  In  construing  a  penal  statute. 

Stare  decisis.—  The  positive  authority  of  a  decision  is  co-extensive 
only  with  the  facts  upon  which  it  is  made  (per  Marshall,  O.  J.)» 
p.  332. 

The  following  citing  cases  affirm  and  follow  this  rule,  refusing  to 
be  guided  by  dicta  in  previous  cases:  Walker  v.  Walker,  17  Ala. 
400;  Lake  Shore,  etc.,  R.  R.  Co.  v.  Wilson,  11  Ind.  App.  493.  38  N.  B. 
345;  Decoster  v.  Wing,  76  Me.  455;  Marsh  v.  Putnam,  3  Gray,  554; 
Crampton  v.  Valldo  Marble  Co.,  60  Vt  300,  15  Atl.  158;  Evans  v. 
Virgin  /2  Wis.  427,  7  Am.  St  Rep.  871,  39  N.  W.  865;  Paine  v.  Jones, 
93  Wis.  78,  67  N.  W.  33.  See  also  dissenting  opinion,  Estate  of 
Breltung,  78  Wis.  39,  47  N.  W.  18.  The  rule  is  also  approved  in 
discussion  obiter  in  the  following  cases:  Beverly  v.  Barnitz,  55  Kan. 
473,  49  Am.  St  Rep.  263,  42  Pac.  727;  Grimes  v.  Bryne,  2  Minn.  102; 
Banks  v.  Quackenbush,  1  N.  Y.  143. 

Bills  and  notes.—  The  signature  of  an  indorser  is  evidence  of  his 
promise  that  the  bill  shall  be  paid,  and  of  his  having  received  value 
for  it  (per  Marshall,  J.),  p.  341. 

This  elementary  rule  has  been  affirmed  in  Ross  v.  Jones,  22  Wall. 
589,  22  L.  734,  and  Duerson  v.  Alsop,  27  Gratt  243,  in  entertaining 
suits  against  Indorsers.  In  Haily  v.  Falconer,  32  Ala.  541,  it  was 
held,  however,  that  a  special  indorsement  expressing  only  one  of  the 
legal  implications  arising  from  an  indorsement  In  blank,  excludes 
all  others. 

Bills  and  notes.—  The  drawer  of  a  bill  of  exchange  is  entitled  to 
notice  of  its  dishonor,  and  the  law  will  presume  that  he  has  stipu- 
lated for  such  notice  (per  Marshall,  J.),  p.  341. 

This  rule  has  been  applied  in  McVeigh  v.  Bank,  26  Gratt  850,  dis- 
missing a  suit  where  such  notice  was  not  given. 

Contract—  In  case  of  an  implied  contract  the  law  will  presume 
that  the  parties  have  made  those  stipulations  which,  as  honest,  fair 
and  Just  men  they  ought  to  have  made  (per  Marshall,  C.  J.),  p.  341. 

The  citing  cases  apply  this  rule  in  a  variety  of  ways,  as  follows: 
Hughes  V.  Dundee,  etc.,  Co.,  10  Sawy.  230,  238,  21  Fed.  Rep.  174,  175; 
Saunders  v.  Saunders,  90  Me.  289,  38  Atl.  173;  Nolan  v.  Swift  111 
Mich.  61,  69  N.  W.  98,  and  English  v.  Mitchell  Cattle  Co.,  55  Pac. 
313,  all  holding  that  where  valuable  services  are  rendered,  under 
circumstances  not  inconsistent  with  the  existence  of  a  contract,  the 
parties  are  presumed  to  have  stipulated  for  a  reasonable  compensa- 
tion; Gllddon  V.  McKinstry.  25  Ala.  248,  holding  that  diligence  in 
collecting  a  fund  out  of  which  a  person  had  promised  to  pay  in 
writing  a  certain  amount  was  an  implied  term  of  the  contract;  and 
Lawler  v.  Murphy,  58  Conn.  310,  20  Atl.  458,  8  L.  B.  A.  118,  is  to  the 
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same  effect,  that  agreement  by  an  Insurance  association  to  pay,  on  the 
death  of  the  insured,  "  a  sum  received  from  a  death  assessment,"  etc.. 
Implied  an  agreement  to  levy  the  assessment.  While  recognizing  the 
soundness  of  the  rule  several  cases  have  held  It  inapplicable:  Hays 
V.  McConnell,  42  Ind.  287,  and  Weir  v.  Weir,  3  B.  Mon.  648,  39  Am. 
Dec.  490,  holding  that  a  contract  cannot  be  implied  from  the  fact 
that  a  child  remains  in  the  service  of  his  parents  after  attaining  his 
majority,  and  refusing  to  allow  a  recovery  for  services;  Dunphy  ▼. 
Ryan,  116  U.  S.  497,  29  L.  705,  6  S.  Ct  488,  holding  an  implied 
promise  not  enforceable  where  it  was  within  the  statute  of  frauds. 

Bills  and  notes.— The  usage  of  banks  in  extending  the  time  of 
grace  to  three  days,  becomes  a  part  of  the  contract  embodied  in  a 
promissory  note,  (per  Marshall,  J.)«  P-  342. 

Cited  to  this  point  in  Bank  of  Tennessee  v.  Officer,  3  Baxt  175, 
holding  indorser's  liability  not  fixed  by  demand  on  the  drawer  be- 
fore the  third  day.  See  also  Weems  v,  Ventress,  14  La.  Ann.  269, 
and  Duerson  v.  Alsop,  27  Gratt.  239,  where  the  rule  is  approved  in 
general  discussion. 

Insolvency.— Where  a  nonresident  creditor  submits  his  claim  in 
proceedings  for  a  discharge  under  a  State  law,  he  is  bound  thereby, 
p.  364. 

This  principle  has  been  reaffirmed  in  Davidson  v.  Smith,  1  Biss. 
348,  F.  C.  3,608.  But  such  appearance  must  be  clearly  a  submission 
to  the  jurisdiction  in  the  discharge  proceedings.  Mere  appearance  in 
court,  for  the  purpose  of  opposing  the  discharge,  has  been  held  in- 
sufficient, Norton  v.  Cook,  9  Conn.  318,  320,  23  Am.  Dec.  844,  345; 
McCarty  v.  Gibson,  5  Gratt.  322. 

Insolvency.- An  assignment  for  creditors,  under  an  insolvent  law, 
is  inoperative  to  convey  the  debtor's  property  in  a  foreign  Jurisdic- 
tion; but  a  debtor's  own  deed  of  assignment  for  creditors  will  pass 
all  property  specified,  p.  364. 

This  rule  has  been  followed  in  a  number  of  cases  where  the  pre- 
cise question  has  arisen.  An  assignment,  under  insolvent  laws,  can- 
not bar  the  right  of  a  nonresident  creditor  to  attach  the  debtor's 
property  in  a  foreign  Jurisdiction,  In  re  Bugbee,  9  Bank.  Reg.  262, 
4  Fed.  Cas.  610;  Blake  v.  Williams,  6  Pick.  306,  17  Am.  Dec.  376; 
Hoyt  V.  Thompson,  5  N.  Y.  349,  350,  353;  Beall  v.  Lowndes,  4  S.  C. 
283;  or  dissolve  an  attachment  already  issued,  Boston  Iron  Co.  v. 
Boston  Locomotive  Works,  51  Me.  589;  Dalton  v.  Currier,  40  N.  H. 
248;  Dunlap  v.  Rogers,  47  N.  H.  287,  93  Am.  Dec.  435;  Goodsell  v. 
Benson,  13  R.  I.  246,  247,  250;  nor  can  it  invaUdate  a  bona  fide 
transfer  of  the  property  to  a  citizen  of  the  State  where  it  is  situated, 
Betton  V.  Valentine,  1  Curt  172,  F.  C.  1,370;  Johnson  v.  Hunt,  23 
Wend.  90,  94,  97.  Upon  the  same  principle,  Booth  v.  Clark,  17  How. 
337,  15  L.  170,  declared  that  the  appointment  of  a  receiver  under  a 
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creditor's  bill  In  a  State  court  did  not  vest  In  the  receiver  the  debtor's 
title  to  a  claim  against  a  foreign  government  In  Abraham  v. 
Plestoro,  3  Wend.  549,  559,  20  Am.  Dec.  742,  751,  reversing  Plestoro 
V.  Abraham,  1  Paige,  237,  it  was  held  that  an  assignee  nnder  a 
foreign  commission  was  not  entitled  to  an  injunction  to  restrain 
the  debtor  from  receiving  from  the  coustom-house,  property  which 
was  on  the  way  when  the  commission  Issued,  and  Crapo  v.  Kelly, 
16  Wall.  627,  21  L.  437,  is  to  the  same  effect.  But  where  the  assign- 
ment in  question  was  purely  voluntary,  several  cases  have  followed 
the  dictum  in  the  principal  case,  and  held  that  property  in  a  foreign 
jurisdiction  passed  under  it  as  against  a  creditor  within  that  Juris- 
diction, Security  Trust  Co.  v.  Dodd,  Mead  &  Co.,  173  U.  S.  629; 
Robinson  v.  Rapelye,  2  Stew.  101;  May  v.  Breed,  7  Cush.  39,  41,  44, 
54  Am.  Dec.  710,  712,  715;  Frank  v.  Babbitt,  155  Mass.  115,  29  N.  B. 
210;  W^eider  v.  Maddox.  66  Tex.  376,  59  Am.  Rep.  620,  1  S.  W.  170. 
Wlllitts  V.  Walte,  25  N.  Y.  586,  modified  the  rule,  holding  that  a 
receiver  appointed  under  a  State  law  could  take  the. assets  of  an 
insolvent  corporation,  in  another  Jurisdiction,  subject  to  the  claims: 
of  foreign  attaching  creditors.  There  is  also  authority  for  holding 
that  where  property  has  actually  passed  to  the  assignee,  it  is  not 
subject  to  attachment  Torrens  v.  Hammond,  4  Hughes,  599,  600,  10 
Fed.  902,  903;  Perry  Manuf.  Co.  v.  Brown,  2  Wood.  &  M.  463,  465, 
467,  471,  F.  C.  11,015. 

Courts.—  State  laws  can  have  no  effect  proprio  vlgore,  upon  pro- 
cess or  proceedings  in  the  Federal  courts,  p.  367. 

This  rule  has  been  followed  in  the  following  citing  cases:  Darst 
V.  Duncan,  6  Fed.  Cas.  1195,  holding,  in  an  action  against  a  sheriff 
for  the  escape  of  a  prisoner  committed  on  execution  for  debt  from  a 
Federal  court,  that  it  was  no  defense  that  the  prisoner  had  been 
discharged  under  a  State  law;  Duncan  v.  Klinefelter,  5  Watts,  142, 
30  Am.  Dec.  297,  denying  the  power  of  a  State  court  to  discharge  a 
person  in  custody  under  Federal  process.  But  there  is  authority  for 
holding  that  where  the  Federal  courts  have  adopted  the  rules  in 
force  in  State  courts,  they  will  recognize  a  discharge  from  imprison- 
ment under  the  State  law,  Beers  v.  Haughton,  9  Pet  359,  9  L.  157, 
affirming  S.  C,  1  McLean,  229,  231,  F.  O.  1,230;  Wood  v.  Funk,  7 
Ohio,  197. 

Insolvency.—  A  discharge  in  Insolvency  under  a  State  law  cannot 
operate  to  discharge  a  debt  due  a  citizen  of  another  State,  pp.  368> 
369. 

That  Ogden  v.  Saunders  Is  a  leading  authority  upon  this  point 
is  apparent  from  the  great  number  of  cases  which  have  relied  upon 
its  ruling.  The  general  rule  thus  laid  down  in  the  principal  case 
may  be  considered  as  established  by  these  citing  cases,  and  it  only 
remains  to  consider  them  with  reference  to  the  particular  applica- 
tion which  the  rule  has  been  given.    The  first  group  of  authorities 
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embraces  those  which  most  nearly  resemble  the  principal  ca«e.  In  that 
In  each  of  them  the  contract  sought  to  be  enforced  was  performable 
in  the  State  where  the  discharge  was  granted.  These  cases  Involved 
various  contracts,  but,  disregarding  the  nature  of  the  contracts,  the 
courts  uniformly  held  that  the  nonresident  creditor's  right  could 
not  be  defeated:  Denny  v.  Bennett,  128  U.  S.  497,  32  L.  4^.  9  S. 
Ct.  137;  Sattei-thwaite  v.  Ambercrombie,  23  Blatchf.  309,  24  Fed. 
544;  Newton  v.  Hagerman,  10  Sawy.  462,  463.  22  Fed.  526,  527; 
Bancher  v.  Flsk,  33  Me.  316;  Felch  v.  Bugbee,  48  Me.  13,  15,  77  Am. 
Doc.  206,  207;  Braynard  v.  Marshall,  1  Pick.  196,  197;  Phelps  ▼. 
Borland,  103  N.  Y.  410,  57  Am.  Rep.  756,  9  N.  E.  309;  Main  v.  Mess- 
ner,  17  Or.  79,  20  Pac.  255;  Bedell  v.  Scranton,  54  Vt.  494;  Demeritt 
V.  Exchange  Bank,  7  Fed.  Cas.  450;  dissenting  opinion,  Scribner  ▼. 
Fisher,  2  Gray,  46.  Actions  on  bills  of  exchange  and  promissory 
notes  payable  to  nonresidents  have  frequently  called  for  the  appli- 
cation of  the  rule,  and  the  courts  have  found  no  difficulty  where 
the  paper  was  drawn  in  favor  of  such  persons,  Baldwin  v.  Hale, 
1  Wall.  232,  17  L.  533  (affirming  Hale  v.  Baldwin,  1  Cliff.  515,  F.  O. 
5,913);  Baldwin  v.  Bank  of  Newbury,  1  Wall.  239,  17  L.  535;  Byrd 
V.  Badger,  1  McAll.  265,  F.  C.  2,265;  Springer  v.  Foster,  2  Story, 
387,  F.  C.  13,266;  Rhodes  v.  Borden,  67  Cal.  9,  6  Pac.  851;  Kelley  ▼. 
Drury,  9  Allen,  29;  Fareira  v.  Keevil,  18  Mo.  188;  Beers  v.  Rhea,  5 
Tex.  356,  357,  360,  361.  Where  the  paper  was  originally  drawn 
between  citizens  of  the  State  where  the  discharge  was  granted, 
but  indorsed  to  a  nonresident,  a  more  difficult  case  was  presented. 
Generally,  however,  on  the  principle  that  the  indorsee's  rights,  as 
against  the  maker,  are  co-extensive  with  those  of  the  original  payee, 
the  courts  have  held  that  a  nonresident  indorsee  cannot  be  barred 
by  a  discharge  in  the  State  where  the  maker  resides,  Stevenson  v. 
King,  2  Cliff.  2,  F.  C.  13,417;  Towne  v.  Smith,  1  Wood.  &  M.  122, 
123,  124,  125,  127,  128,  129,  130,  136,  F.  C.  14,115;  Anderson  v. 
Wheeler,  25  Conn.  607,  610,  611;  Savoy e  v.  Marsh,  10  Met.  595,  43 
Am.  Dec.  452;  Phoenix  Bank  v.  Batchelder,  151  Mass.  591,  24  N.  B. 
918,  8  L.  R.  A.  646;  Donnell  v.  Lewis  County  Bank,  80  Mo.  172.  In 
Brighton  Bank  v.  Merick,  11  Mich.  414,  415,  420,  422,  the  court  was 
divided,  the  question,  so  the  decision  of  the  lower  court,  declaring  a 
nonresident  indorsee  barred  by  a  discharge  in  the  State  where  the 
note  was  made,  was  affirmed.  Nonresident  judgment  creditors  are 
also  protected  by  this  rule,  whether  their  Judgments  were  obtained 
in  the  State  of  discharge  or  not.  The  mere  pursuit  of  a  claim  in  the 
courts  of  the  State  where  the  debtor  resides  does  not  operate  as  a 
waiver  of  the  creditor's  extra-territorial  immunity  from  the  effect 
of  a  discharge.  Such  has  been  the  ruling  in  every  citing  case  in 
which  the  question  has  arisen,  Donnelly  v.  Corbett,  7  N.  Y.  503, 
504,  505;  Soule  v.  Chase,  39  N.  Y.  344,  35  N.  H.  466,  467,  469;  Mui-phy 
V.  Manning,  134  Mass.  489;  Evans  v.  Sprlgg,  2  Md.  470;  Potter  v. 
Kerr,  1  Md.  Ch.  281;  Poe  v.  Duck,  5  Md.  6,  7,  9,  10;  Brook  v.  Brown, 
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6  Cr.  C.  O.  480,  492,  P.  0.  1,931,  The  dissenting 'opinion  in  Soule  v. 
Chase,  39  N.  Y.  346,  348,  attempted  to  distinguish  the  principal  case 
on  this  point,  in  ar^rnlng  that  a  nonresident  judgment  creditor  could 
not  after  discharge,  sue  upon  a  Judgment  he  had  previously  recov- 
ered in  the  State. 

Several  cases  have  held  the  rule  inapplicable,  when  the  contract 
sued  upon  was  one  to  be  performed  in  the  State  of  discharge.    Thug, 
where,  at  the  time  of  discharge,  both  parties  were  resident  in  the 
State,  the  subsequent  removal  of  the  creditor  to  another  jurisdiction, 
or  the  assignment  of  his  rights  to  a  nonresident  did  not  operate  to 
remove  the  bar,  Von  Glahn  v.  Varrenne,  1  Dill.  517,  519,  520,  F.  O. 
1(5,994;  Thomas  v.  Crow,  65  Cal.  471,  4  Pac.  448;  Pugh  v.  Bussell,  2 
Blaekf.  400,  401;  Brigham  v.  Henderson,  1  Cush.  432,  433,  48  Am. 
Dec.  611,  612;  Stone  v.  Tibbetts,  26  Me.  112;  Peck  v.  Hibbard,  26 
Vt  704,  62  Am.  Dec.  609.    See  also  note,  4  Am.  Dec.  74.    Similar 
cases  are  those  which  have  held  that  a  creditor  residing  in  the 
State  of  discharge  cannot  proceed  against  property  of  his  debtor 
situated  in  another  State,  Cole  v.  Cunningham,  133  17.  S.  114,  33  L. 
M2,  10  S.  Ct  271;  Burlock  v.  Taylor,  16  Pick.  341;  Bank  of  Utica  ▼. 
Card,  7  Ohio  (pt  2),  170.    And  applying  the  same  principle,  it  waa 
held  in  Letchford  v.  ConvlUon,  20  Fed.  608,  609,  that  an  alien,  living 
and  doing  business  in  the  State  of  discharge,  was  barred  by  such 
discharge.    Manning,  J.,  in  Brighton  Bank  v.  Merick,  11  Mich.  424, 
distlDguished  the  principal  case  upon  this  point  in  arguing  that 
indorsement  of  a  note  to  a  nonresident,  even  before  discharge,  was 
not  sufficient  to  give  the  indorsee  extra-territorial  rights.    The  court 
being  divided  on  the  question,  the  decision  of  the  lower  court  ac- 
cording with  this  view,  was  affirmed.    The  Louisiana  courts  have 
even  gone  to  the  length  of  deciding  that  as  the  State  law  applied 
expressly  to  all  persons  and.  all  contracts,  a  nonresident  indorsee  of 
a  note  executed  between  residents  of  the  State  was  barred;  North- 
em  Bank  v.  Squires,  8  La.  Ann.  338,  339,  340,  58  Am.  Dec.  685,  686, 
687;  and  Orr  v.  Lisso,  33  La.  Ann.  479,  is  to  the  same  efifect.    And 
in  McDonald  v.  Bank,  47  ^linn.  68,  69,  28  Am.  St  Rep.  329,  49  N. 
W.  395, 13  L.  R.  A.  403,  the  court  asserted  that  a  State  law  could  dis- 
pose of  property  within  the  State  so  as  to  bar  a  nonresident  creditor 
on  a  conti'act  made  within  the  State. 

It  being,  then,  the  established  rule  that  contracts  performable  in 
the  State  of  discharge  are  not  affected  thereby.  It  follows  conclu- 
sively that  a  State  insolvent  law  cannot  operate  to  discharge  a  con- 
tract performable  in  the  foreign  jurisdiction  where  the  creditor 
resides.  To  this  effect  are  the  citing  cases:  Boyle  v.  Zacharie,  6 
Pet  348,  8  L.  423;  S.  C,  6  Pet  643,  8  L.  530;  Babcock  v.  Weston, 
1  GaU.  169,  F.  C.  703;  Agnew  v.  Piatt  15  Pick.  420;  -Glenn  v.  Ola- 
baugh,  65  Md.  69,  3  Atl.  904;  Pinckney  v.  Lanahan,  62  Md.  450; 
Larrabee  v.  Talbott,  5  GUI,  438,  46  Am,  Dec.  642;  Esterly  v.  Good- 
win, 35  Conn.  2^,  287,  95  Am.  Dec.  23S,  240;  Hawley  v.  Hunt  27 
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Iowa,  307,  308,  309,  310,  1  Am.  Rep.  274,  275,  276,  277.  And  In  those 
cases  where  a  note  payable  to  a  nonresident  has  been  held  to  be  a 
contract  performable  where  the  creditor  resides,  the  rule  has  been 
applied.  Coot  v.  Moffat,  5  How.  307,  308,  310,  315,  316,  2  L.  165,  166, 
169;  Frey  v.  Klrlj,  4  Gill  &  J.  519,  520,  23  Am.  Dec.  585,  586.  Like- 
wise a  discharge  from  Imprisonment  in  the  State  where  the  debtor 
is  domiciled  does  not  bar  arrest  beyond  that  State,  Woodhnll  ▼. 
Wagner,  Bald.  298,  301,  F.  C.  17,975.  Wood  v.  Malln,  10  N.  J.  L. 
210,  gives  the  rule  an  extreme  application  in  holding  that  a  person 
arrested  in  New  Jersey  on  a  contract  made  in  New  York,  where 
both  parties  resided,  was  not  entitled  to  release  on  common  ball, 
although  he  was  so  entitled  in  the  latter  State. 

Several  of  the  citing  cases  are  of  a  miscellaneous  nature:  Ex: 
parte  Norwood,  3  Biss.  512,  F.  0.  10,364,  and  In  re  Republican  Ins. 
Co.,  8  Bank.  Reg.  200,  20  Fed.  Cas.  549,  holding  that  the  receiver 
of  a  foreign  bankrupt  corporation  may,  in  the  Federal  courts,  prove 
a  debt  against  a  person  discharged  in  another  State;  Suydam  v. 
Broadnax,  14  Pet.  75,  10  L.  361,  holding  that  a  statute  barring 
actions  against  executor?  of  insolvent  estates  cannot  be  pleaded  In 
bar  to  an  action  by  a  nonresident  in  a  Federal  court;  Mississippi 
Mills  V.  Ranlett,  19  Fed.  195,  197,  holding  that  a  State  law  cannot, 
by  declaratory  force  alone,  without  vesting  title  to  the  debtor's 
property  in  an  assignee,  remove  the  property  from  the  reach  of  a 
nonresident  creditor;  Herschfeld  v.  Drexel,  12  Ga.  580,  and  Var- 
num  V.  Camp,  13  N.  J.  L.  331,  25  Am.  Dec.  481,  holding  that  assign- 
ment of  property  under  the  law  of  the  assignor's  domicile  cannot 
pass  the  property  In  another  State  contrary  to  the  policy  of  that 
State.  So  also  In  Flagg  v.  Baldwin,  38  N.  J.  Eq.  224,  48  Am.  Rep. 
312,  refusing  to  enforce  a  foreign  contract  for  speculation  in  stocks 
upon  margins,  such  contracts  being  prohibited  by  the  law  of  the 
State;  State  Tax  on  Foreign  Held  Bonds,  15  Wall.  326,  21  L.  189, 
holding  that  a  State  law  cannot  require  the  ti-easurer  of  a  corpora- 
tion to  withhold  a  certain  percentage  of  the  interest  due  foreign 
holders  of  bonds  as  a  tax  upon  such  bonds;  Baylies  v.  Houghton, 
15  Vt.  632,  where  a  promissory  note  payable  in  Massachusetts,  to  a 
citizen  of  that  State,  was  held  not  subject  to  foreign  attachment 
under  a  Vermont  law.  See  also  the  dissenting  opinions  in  the  fol- 
lowing cases:  Beers  v.  Haughton,  9  Pet.  364,  365,  366,  367,  372,  373, 
374,  376,  9  L.  159,  160,  162,  163,  arguing  that  a  Federal  court  cannot, 
by  adopting  the  rules  of  a  State  court  regarding  mesne  process, 
give  effect  to  a  discharge  from  Imprisonment  as  against  a  non- 
resident creditor;  Canada  Southern  Ry.  Co.  v.  Gebhard,  109  U.  S. 
545,  27  L.  1027,  3  S.  Ct.  375,  majority  holding  a  corporation  to  be 
subject  to  the  laws  of  the  place  where  it  was  created,  and  that 
persons  dealing  with  It  elsewhere  do  so  with  reference  to  those 
laws  affecting  Its  powers  and  obligations;  Scribner  v.  Fisher,  2 
Gray,  46,  majority  holding  a  discharge  bars  a  nonresident  creditor^ 
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If  the  contract  by  ItR  terms  is  to  be  performed  in  the  State  of  dis- 
charge; Moore  v.  Wayne  Circuit  Judge,  55  Mich.  92,  93,  20  N.  W.  80e» 
majority  holding  that  a  judgment  by  default  against  a  nonresident 
defendant  entitles  the  plaintiff  to  proceed  against  garnishees,  al- 
though notice  was  served  on  the  principal  defendant  outside  of  the 
jurisdiction  of  the  court  The  principal  case  is  cited  on  this  point, 
but  without  particular  application  of  the  rule,  in  the  following 
cases:  Wilson  y.  Flnley,  32  Ala.  342,  344;  Hempstead  v.  Reed,  a 
Conn.  492;  VanbuslLlrk  v.  Hartford  ^Fire  Ins.  Ck>.,  14  Conn.  592; 
Lehner  v.  Herr,  1  Duv.  (Ky.)  362;  Elton  v.  O'Connor,  6  N.  Dale.  19, 
68  N.  W.  90,  33  L.  R.  A.  526;  Corrie's  Case,  2  Bland,  497;  Hall  v.  Wil- 
liams, 6  Pick.  243,  17  Am.  Dec.  364.  And  see  the  following  notes:  12 
Wheat  369,  6  L.  660;  2  Blackf.  402;  54  Am.  Dec.  716;  62  Am.  Dec. 
611,  15  Am.  St  Rep.  212,  215.  A  valuable  note  in  23  Am.  Dec.  348, 
860,  351,  352,  353,  discusses  the  generar subject  at  length  and  collects 
the  authorities. 

The  principal  case  has  been  distinguished  upon  this  point  in 
several  cases:  Schroeder*s  Syndics  v.  Nicholson,  2  La.  354,  holding^ 
that  a  cession  of  property  under  a  State  law,  accepted  by  a  cred- 
itor, cannot  be  affected  by  a  judgment  against  the  debtor  obtained 
later  in  the  Federal  courts  by  a  foreign  creditor;  Brown  v.  Smart 
145  U.  S.  457,  36  L.  775,  12  S.  Ct.  959,  sustaining  the  power  of  a 
State  to  provide  that  a  conveyance  containing  preferences  should 
be  a  cause  for  a  decree  in  insolvency,  and  holding  such  a  law  to  be 
binding  as  against  preferred  creditors  who  are  citizens  of  other 
States.  Other  cases  also,  while  approving  the  rule,  have  held  it  to 
be  inapplicable  under  certain  facts.  Thus,  where  the  parties  were 
citizens  of  the  State  of  discharge,  the  creditor  is  barred  from  suing 
on  a  contract  performable  in  another  State,  Marsh  v.  Putnam,  3 
Gray,  556,  557,  558,  559,  560,  561,  562,  564,  565;  Crampton  v.  Valido 
Marble  Co.,  60  Vt  298, 299, 15  Atl.  157, 1 L.  R.  A.  123;  Betts  v.  Bagley, 
12  Pick.  579.  Very  v.  McHenry,  29  Me.  215,  peculiarly  appllea 
the  rule.  It  was  there  held  that  If  a  State  insolvent  law  cannot 
operate  to  discharge  a  contract  to  be  executed  elsewhere,  e  con- 
verso  it  can  discharge  a  contract  performable  in  the  State,  irre- 
spective of  the  residence  of  the  creditor. 

Miscellaneous  citations.— The  remaining  cases  are  of  a  miscella- 
neous nature,  most  of  them  citing  the  principal  case  to  points  as  to 
which  its  authority  may  at  least  be  considered  doubtful:  Flint 
River,  etc.,  Co.  v.  Foster,  5  Ga.  205,  48  Am.  Dec.  257;  Beall  v.  Beall» 
8  Ga.  218,  and  Bank  of  St  Marys  v.  State,  12  Ga.  498^  citing  prin- 
cipal case  as  Instance  where  court  exercised  its  power  to  determine 
the  constitutionality  of  a  State  law;  Saunders  v.  Taylor,  7  Mart. 
(N.  S.)  15,  as  Instance  where  Supreme  Court  affirmed  judgment  of 
Circuit  Court  without  awarding  damages  for  delay  caused  by  ap- 
peal; Cherokee  Nation  v.  Georgia,  5  Pet  47,  8  L.  41,  on  point  that 
by  Revolution  powers  and  duties  of  parliament  devolved  upon  the 
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respective  States;  Lane  ▼.  Townsend,  1  Ware,  290,  F.  O.  8,0&4.  and 
NlcoUs  V.  Rodgers,  2  Paine,  440,  F.  O.  10,260,  on  point  that  Federal 
courts  will  adopt  practice  of  State  courts  under  certain  circom- 
stances;  Ex  parte  Hull,  12  Fed.  Gas.  856,  citing  principal  case  as 
distinguiBhing  between  bankrupt  and  insolyent  laws;  Lick  v.  Faulk- 
ner, 25  Gal.  421,  on  point  that  where  selection  of  means  is  discre- 
tionary with  congress,  it  is  to  be  the  sole  Judge  as  to  their  necessity; 
State  ex  rel.  v.  Dews,  Gharlt.  (Ga.)  429,  on  point  that  publix*  corpora- 
tions are  subject  to  legislative  control;  Governor  v.  Daniel,  Gharlt. 
<Ga.)  451,  on  point  that  where  verdict  only  found  debt  mentioned 
in  bond,  execution  for  principal  and  interest  from  date  of  bond  is 
void;  Maxey  v.  Loyal,  38  Ga.  534,  quoting  Johnson,  J.,  to  the  effect 
that  it  is  a  *'  duty  of  society  to  enforce  the  rights  of  humanity,"  in 
sustaining  homestead  exemption  laws  as  a  provision  for  the  debtor's 
family;  Richmond,  etc.,  R.  R.  Go.  v.  Richmond,  26  Gratt.  99,  on 
point  that  State  legislatures  are  vested  with  certain  police  powers 
which  may  be  exercised  to  any  extent  compatible  with  the  Gonstl- 
tution.  See  also  dissenting  opinions,  Legal  Tender  Gases,  12  Wall. 
618,  679,  20  L.  334,  353,  citing  principal  case  on  point  that  congress 
cannot  make  anything  but  gold  and  silver  coin  legal  tender;  Rose 
V.  Buckland,  17  lU.  320,  on  point  that  congress  cannot  interfere  with 
power  of  States  to  regulate  descents.  Gited  erroneously  in  Ex  parte 
Grane,  5  Pet  206,  8  L.  98. 

12  Wheat  369,  note,  6  L.  660,  SHAW  v.  ROBBINS. 

Insolvency.— A  discharge  under  a  State  insolvent  law  cannot 
defeat  the  rights  of  a  creditor  who  is  a  citizen  of  another  State, 
p.  369. 

Gited  and  principle  applied  in  the  following  cases:  Woodhull  v. 
Wagner,  1  Bald,  300,  301,  F.  G.  17,975,  holding  discharge  from  im- 
prisonment in  one  State  does  not  protect  debtor  from  arrest  in 
another  State  at  instance  of  citizen  of  latter;  Hempstead  v.  Reed, 
6  Conn.  490,  but  holding  that  discharge  good  as  between  citizens 
of  State  of  discharge  is  pleadable  in  bar  to  action  elsewhere;  Frey 
▼.  Kirk,  4  Gill  &  J.  519,  23  Am.  Dec.  585,  ruling  similarly  in  action 
upon  note  payable  to  nonresident;  also  in  Savoye  v.  Marsh,  10  Met 
595,  43  Am.  Dec.  452,  in  action  upon  note  drawn  and  payable  to 
maker  in  State  of  discharge,  but  indorsed  to  person  in  another  State; 
Whitney  v.  Whiting,  35  N.  H.  468,  holding  such  discharge  not  a  bar 
to  action  on  Judgment  rendered  in  favor  of  nonresident  creditor. 
Beers  v.  Haughton,  1  McLean,  229,  F.  G.  1,230,  approves  the  rule 
in  declaring  that  State  laws  can  have  no  effect,  proprio  vigore,  upon 
Federal  process. 

Gited  approvingly,  but  without  particular  application  of  the  rule, 
in  Van  Hook  v.  Whltlock,  26  Wend.  53,  37  Am.  Dec.  249;  dissenting 
opinion,  Beers  v.  Haughton,  9  Pet  373,  374,  376,  9  L.  162,  163. 

Distinguished  in  Marsh  ▼.  Putnam,  3  Gray,  560,  holding  discharge 
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tinder  State  law  binding  as  to  citizens  of  that  State,  although  con- 
tract perfonnable  elsewhere;  dissenting  opinion,  Sonle  v.  Chase,  39 
N.  Y.  348,  majority  holding  that  nonresident  creditor  did  not  waive 
extra-territorial  immunity  from  effect  of  State  law  by  suing  debtor 
in  State  of  discharge. 

12  Wheat  370-383,  6  L.  6C0,  MASON  v.  H  A.II-E. 

Insolvency  —  Arrest  and  bail. —  The  light  to  imprison  for  debt 
is  not  part  of  the  obligation,  but  of  the  remedy;  accordingly  going 
at  large  under  a  discharge  from  imprisonment  by  special  act  of 
legislature,  does  not  constitute  a  breach  of  a  bail  bond,  p.  378. 

Numerous  citing  cases  affirm  and  apply  this  rule  or  the  principle 
Involved  therein,  as  follows:  Beers  v.  Haughton,  9  Pet.  359,  9 
L.  157,  holding  ball  entitled  to  exoneretur  upon  discharge  of  debtor; 
Tennessee  v.  Sneed,  96  U.  S.  74,  24  L.  612,  asserting  right  of  legis- 
lature to  give  retrospective  operation  to  statute  limiting  remedies 
of  person  paying  illegal  taxes;  Penniman's  Case,  103  U.  S.  717,  26 
L.  605,  affirming  S,  C,  11  R.  I.  340,  341,  343.  344,  346,  350,  and  hold- 
ing statute  abolishing  imprisonment  for  debt,  does  not  impair  ob- 
ligation of  contracts  previously  entered  into;  Woodfin  v.  Hopper, 

4  Humph.  21,  is  to  same  effect;  Antoni  v.  Greenhow,  107  U.  S.  775, 
27  L.  471,  2  S.  Ct.  96,  asserting  power  of  legislature  to  require  per- 
son tendering  interest  coupons  on  municipal  bonds  in  payment  of 
taxes,  to  pay  in  coin,  under  protest,  if  collector  disputes  validity 
of  bonds;  In  re  Reynolds,  9  Bank.  Reg.  57,  F.  C.  11,723,  8  R.  I.  493. 

5  Am.  Rep.  620,  remarlting  obiter,  that  enactment  of  national  bank- 
rupt law  did  not  suspend  law  providing  merely  for  discharge  from 
imprisonment;  In  re  Kirkland,  14  Fed.  Cas.  678,  giving  retroactive 
effect  to  change  in  rules  relating  to  pursuit  of  remedy  on  maritime 
liens;  Campbell  v.  Iron-Silver  Mining  Co.,  83  Fed.  646,  55  U.  S.  App. 
154,  holding  valid  an  act  reducing  number  of  new  trials  allowable  in 
ejectment  suits;  Ex  parte  Pollard,  40  Ala.  88,  and  Famsworth  v. 
Vance,  2  Cold.  120,  holding  valid,  a  "  stay  law  "  postponing  rendi- 
tion of  Judgments  in  certain  cases;  Newton  v.  Tibbatts,  7  Ark.  153, 
holding  where  legislature  abolished  imprisonment  for  debt  after 
bail  bond  was  executed,  failure  of  bail  to  surrender  principal  did 
not  render  him  liable  for  debt;  Taylor  v.  Keeler,  30  Conn.  327,  hold- 
ing Rtatute  authorizing  Judge  to  allow  costs  in  certain  cases  applied 
to  actions  pending;  Cook  v.  Gray,  2  Honst  470,  81  Am.  Dee.  188, 
holding  obligation  of  bail  bond  not  impaired  by  repeal  of  statute, 
providing  that  ca.  sa.  should  not  issue  on  Judgments  recovered  by 
nonresidents;  Wilder  v.  Lumpkin,  4  Ga.  220.  holding  act  declaring 
it  to  be  unnecessary  to  make  sureties  on  appeal  and  injunction 
bonds  parties  to  writs  of  error,  applicable  to  cases  pending;  Searcy 
v.  Stubbs,  12  Ga.  439,  giving  similar  effect  to  statute,  providing 
that  suits  shall  not  abate  upon  death  of  party;  Cutts  v.  Hardee, 
88  Ga.  366,  asserting  power  of  legislature  to  pass  retroactive  law 
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changing  rules  of  evidence  in  proceedings  against  Insolvents;  Harde- 
man V.  Downer,  39  Ga.  427,  429,  and  Hill  v.  Kessler,  C3  N.  C.  446, 
sustaining  validity  of  homestead  exemption  laws;  Bonner  v.  Martin* 
40  Ga.  504,  giving  retroactive  effect  to  statute  creating  new  equitable 
defenses  to  actions  on  promissory  notes;  New  kirk  v.  Ghapron,  17 
111.  348,  and  Scott  v.  Smart,  1  Mich.  306,  holding  delay  caused  by 
change  of  jurisdiction  from  one  court  to  another  does  not  impair 
obligation  of  contracts;  Pugh  v.  Bussell,  2  Blackf.  398,  holding 
where  debtor  has  been  discharged  from  imprisonment,  execution 
upon  Judgment  recovered  can  be  levied  only  against  property; 
Maynes  v.  Moore,  16  Ind.  123,  holding  valid,  an  act  providing  new 
remedy  for  enforcement  of  mortgage. 

Other  citing  cases,  following,  approving  and  applying  the  rule 
a'-e:      McOormick  v.   Rusch,   15  Iowa,  136,  83  Am.  Dec.  408,  an 
act  providing  for  continuance  of  suits  against  persons  in  military 
service  of  United  States;  Beverly  v.  Barnitz,  55  Kan.  469,  49  Am. 
St.  Rep.  260,  42  Pac.  726,  31  L.  R.  A.  75,  law  regulating  redemp- 
tion of  property  is  applicable  to  mortgages  previously  executed; 
Rousseau  v.  New  Orleans,  35  La.  Ann.  559,  holding  act  prohibiting 
levy  of  fi.  fa.  against  city,  in  suit  upon  bonds,  did  not  impair  ob- 
ligation of  bonds;  Bronson  v.  Newberry,  2  Doug.  (Mich.)  47,  and 
Brown  v.  Dillahunty,  4  Sraedes  &  M.  725,  43  Am.  Dec.  502,  holding 
recognizance  of  special  bail  rendered  inoperative  by  act  abolishing 
Imprisonment  for  debt;  Rockwell  v.  Hubbell,  2  Doug.  (Mich.)  203, 
45  Am.  Dec.  250,  and  Morse  v.  Goold,  11  N.  T.  288,  62  Am.  Dec. 
107,  holding  law  exempting  property  from  execution  applicable  to 
contracts  previously  made;  so  also  in   Stephenson  v.  Osborn,  41 
Miss.  129,  90  Am.  Dec.  366,  giving  same  effect  to  statute  varying 
existing  exemption  laws;  Simpson  v.  Savings  Bank,  56  N.  H.  470, 
22  Am.  Rep.  494,  holding  valid,  an  act  authorizing  reduction  of  de- 
posit accounts  in  insolvent  banks,  so  as  to  divide  losses  equitably 
amongst  depositors;  Rader  v.  Southeasterly  Road  Dist,  36  N.  J. 
L.  277,  asserting  power  of  legislature  to  provide  that  costs  shall  not 
be  recoverable  in  certain  actions;  Conkey.v.  Hart,  14  N.  Y.  30,  giv- 
ing retroactive  effect  to  statute  abolishing  distress  for  rent;  Ward 
V.  Funk,  7  Ohio,  197,  declaring  that  discharge  from  Imprisonment 
under  State  law  discharges  from  imprisonment  on  process  of  Fed- 
eral Circuit  Court;  Templeton  v.  Kraner,  24  Ohio  St.  563,  asserting 
validity  of  act  providing  new  remedy  for  breach  of  covenant  of 
warranty;  Pennsylvania  Co.  v.  McCann,  54  Ohio  St.  18,  56  Am.  St 
Rep.  697,  42  N.  B.  769,  31  L.  R.  A.  652,  law  providing  rules  of  evi- 
dence in  actions  for  negligence,  applies  to  actions  pending;  Gray  v. 
Monongahela,  etc.,  Co.,  2  Watts  &  S.  160,  37  Am.  Dec.  502,  holding 
act  giving  new  privileges  to   corporation   did   not  impair   vested 
rights  of  stockholders,  although  by  extending  liabilities  of  corpo- 
ration, stockholders  were  incidentally  affected;  In  re  Nichols,  8  R,  I. 
56,  holding  valid,  a  special  act  of  legislature  discharging  tort  debtor 
f^m  imprisonment;  Moore  v.  Holland,  16  S.  O.  24,  30,  holding  act 
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abolishing  Judgment  liens  applicable  to  judgments  In  actions  pend>- 
Ing;  so  also  In  Moore  v.  Litchford,  35  Tex.  215,  218,  14  Am.  Rep. 
368,  370.  giving  same  effect  to  act  declaring  that  Judgments  shall 
constitute  liens  on  property;  Warsham  v.  Stevens,  66  Tex.  91,  17 
S.  W.  404,  holding  act  prohibiting  attorneys  from  confessing  Judg- 
ment against  clients,  did  not  impair  contract  providing  for  such 
confession.  See  also  dissenting  opinions,  in  the  following  cases: 
Aycock  V.  Martin,  37  Ga.  179,  majority  holding  "stay  law"  un- 
constitutional; Scobey  v.  Gibson,  17  Ind.  578,  majority  holding 
law  providing  for  redemption  of  property  sold  on  execution,  void 
as  to  sales  made  previously;  Watklns  v.  Glenn,  55  Kan.  438,  40  Pac. 
321,  majority  holding  law  regulating  redemption  of  mortgage  in- 
operative as  to  mortgages  previously  executed.  See  also  notes,  10 
Am.  Dec.  138,  and  45  Am.  Dec.  251,  collecting  authorities  dealing 
particularly  with  laws  exempting  property  from  execution.  Cited 
approvingly,  but  without  particular  application,  in"  Woodhull  v. 
Wagner,  1  Bald..  298,  301,  F.  C.  17,975;  Towne  v.  Smith.  1  Wood. 
&  M.  121,  130,  F.  C.  14,115;  Ex  parte  HuU,  12  Fed.  Cas.  853;  Fisher 
V.  Slayton,  3  Harr.  278;  Judd  v.  Porter,  7  Me.  340;  Metropolitan 
Bank  v.  Van  Dyck,  27  N.  Y.  458;  Langdon  v.  Strong,  2  Vt.  257. 

Several  cases  have  held  the  rule  inapplicable  to  certain  facts: 
Yan  Hoffman  v.  City  of  Qulncy,  4  Wall.  553,  554,  18  L.  409,  410; 
Oomrs.,  etc.,  of  Limestone  County  v.  Rather,  48  Ala.  447,  and 
Commissioners  of  Columbia  County  v.  King,  13  Fla.  476,  holding 
right  to  tax  for  purpose  of  redeeming  bonds  cannot  be  withdrawn 
or  restricted  so  as  to  impair  rights  of  holders;  Lyman  v.  Mower, 
2  Vt.  519,  holding  bond  to  remain  true  prisoner  is  for  benefit  of 
creditor,  and  surety  cannot  be  released  by  discharge  of  debtor  from 
Imprisonment;  dissenting  opinion;  In  re  Penniman,  11  R.  1.  357, 
arguing  that  debtor  who  is  fraudulently  concealing  property  should 
not  be  allowed  benefit  of  discharge  from  Imprisonment. 

Miscellaneous  citations.— Edwards  v.  Kearzey,  96  TJ.  S.  603,  24 
L.  797,  citing  dissenting  opinion  in  principal  case  on  point  that 
remedy  cannot  be  altered  so  as  to  impair  obligation.  Cited  in 
Pritchard  v.  Norton,  106  U.  S.  133,  27  L.  107,  1  S.  Ct.  109,  but 
not  in  point;  dissenting  opinion,  McElvain  v.  Mudd,  44  Ala.  76,  on 
point  that  State  cannot  impair  obligation  by  withdrawing  all  rem- 
edy; Micou  v.  Tallassee  Bridge  Co.,  47  Ala.  056,  and  Howard  v.  Jones, 
50  Ala.  69,  on  point  that  law  in  force  at  time  contract  is  made, 
enters  into  and  becomes  part  of  it;  Smith  v.  Judge  Twelfth 
Dist.,  17  Cal.  562,  but  apparently  erroneous;  Whitney  v.  Whiting, 
85  N.  H.  463,  on  point  that  discharge  of  contract  in  State  where 
It  is  made  Is  binding  everywhere,  irrespective  of  domicile  of 
parties. 

12  Wheat.  383-408,  6  L.  664,  COLUMBIAN  INS.  CO.  ▼.  OATLETT. 
Bemnrrer  to  evidence. —  When  plaintiff  Joins  in  demurrer,  with- 
out defendant's  having  distinctly  admitted,  upon  the  record,  every 
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fact  which  the  evidence  conduced  to  prove,  the  court  may  draw 
the  same  inferences  in  favor  of  the  plaintiff  which  the  Jury  might 
have  drawn  from  the  facts  stated,  p.  389. 

Cited  and  principle  applied  in  Doe  d.  Wilkins  v.  Rue,  4  Blackf .  265, 
29  Am.  Dec.  371,  where  facts  admitted  showed  execution  sale  to 
have  been  made  in  good  faith  and  Judgment  was  given  for  defend- 
ant in  ejectment;  Booth  v.  Cotton,  13  Tex.  362,  sustaining  lower 
court  in  refusing  to  submit  cause  to  Jury,  after  demurrer  to  evi- 
dence.   See  also  notes  in  1  Blacl^f.  109,  and  1  Hill,  472. 

Marine  insurance. —  A  policy  at,  and  from  A.  to  T.,  and  back 
to  her  port  of  discharge,  upon  all  lawful  goods,  covers  a  return 
cargo,  p.  387. 

Marine  insurance. —  Delay  to  accomplish  the  objects  of  the  voy- 
age, by  selling  the  cargo  reasonably,  and  according  to  the  known 
course  of  trade,  is  not  a  deviation,  p.  390. 

This  rule  has  been  applied  in  the  following  citing  cases: 
Hostetter  v.  Park,  137  U.  S.  40,  34  L.  572,  11  S.  Ct.  4,  and  Hostetter 
V.  Gray,  11  Fed.  181,  holding  it  not  a  deviation  for  vessel  to  touch 
and  stay  at  a  port  out  of  its  course,  if  such  departure  is  within 
established  usage  of  trade;  Constable  v.  National  Steamship  Co., 
154  U.  S.  66,  38  L.  911,  14  S.  Ct.  1068,  ruUng  similarly  where  vessel 
in  case  of  emergency  docked  at  other  than  her  accustomed  pier; 
The  Giullo,  34  Fed.  911,  holding  owner  of  vessel  not  liable  to  in- 
demnify charterer  for  loss  caused  by  putting  into  port  on  account 
of  stress  of  weather;  Walsh  v.  Homer,  10  Mo.  16,  45  Am.  Dec.  349, 
holding  it  not  a  deviation  to  stop  and  aid  vessel  in  distress;  Arnold 
V.  Insurance  Co.,  78  N.  Y.  17,  19,  holding  underwriter  not  discharged 
by  reason  of  protracted  delay  for  purpose  of  selling  cargo.  And  see 
note,  58  Am.  Dec.  673,  on  general  subject  of  warranties.  Cited 
approvingly  in  discussion  obiter,  in  Mutual  Benefit,  etc.,  Co.  v.  Ruse, 
8  Ga.  540,  construing  term  usage  of  trade;  Natchez  Ins.  Co.  v. 
Stanton,  2  Smedes  &  M.  377,  41  Am.  Dec.  597. 

Distinguished  in  Burgess  v.  Insurance  Co.,  126  Mass.  81,  30  Am. 
Rep.  659,  holding  rule  inapplicable  In  absence  of  proof  of  usage 
of  trade. 

0 

Marine  insurance.— Where  policy  provides  for  payment  in  case  of 
loss  in  sixty  days  after  proof  and  adjustment  of  loss,  failure  to 
adjust  loss,  after  proof  offered,  operates  as  waiver  of  clause  and 
right  of  action  on  policy  accrues  immediately,  p.  393. 

Cited  and  principle  applied  in  Norwich,  etc.,  Co.  v.  Western  Ins. 
Co.,  6  Blatchf.  250,  F.  C.  10,2563  (reprinted  In  34  Conn.  571),  ruUng 
similarly  where  company  denied  liability  after  notice  of  loss;  Cobb 
V.  Insurance  Co.,  11  Kan.  99,  where  clause .  provided  for  payment 
within  sixty  days  of  notice  and  proof,  and  denial  of  Uabillty  was 
held  to  waive  proof. 
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ICarine  insurance.—  Though  a  policy  requires  slxtj  days'  notice  of 
an  abandonment,  the  same  letter  containing  the  notice  may  operate 
as  an  abandonment  at  the  end  of  sixty  days,  p.  394. 

Cited  and  principle  applied  in  Lovering  y.  Insurance  Co.,  12  Pick. 
361,  holding  that  premature  offer  to  abandon  in  case  of  detention,  if 
unrevoked,  may  operate  as  abandonment  at  end  of  period  con- 
templated by  policy.  Cited  approvingly,  but  without  particular  ap- 
plication of  rule,  in  Macy  v.  Whaling  Ins.  Co.,  9  Met.  359. 

ICarine  insurance.—  If  sale  of  perishable  cargo  becomes  necessary, 
in  consequence  of  peril  of  sea,  before  arrival  at  destination,  it  is  a 
constructive  total  loss,  p.  394. 

Cited  and  principle  applied  in  Rosslter  v.  Chester,  1  Doug.  (Mich.) 
170,  holding  pro  rata  freight  to  be  due  where  ship  is  unavoidably 
forced  into  port  short  of  destination  and  is  unable  to  proceed,  and 
goods  are  accepted  by  owner. 

Marine  insurance.— Where  a  specific  sum  is  insured  on  cargo  for 
a  round  voyage,  the  whole  sum  is  at  risk,  though  part  of  the  out- 
ward cargo  had  been  landed,  that  amount  of  property  being  on 
board,  p.  395. 

Cited  and  rule  applied  in  Hugg  v.  Augusta  Ins.  Co.,  7  How.  610, 
12  L.  840,  holding  that  company,  in  case  of  loss  on  return  cargo,  is 
not  entitled  to  deduct  amount  of  freight  earned;  American  Ins.  Co. 
▼.  Griswold,  14  Wend.  468,  472,  479,  488,  506,  where  facts  were 
similar  to  those  in  principal  case.  Cited,  arguendo,  in  Weston  v. 
Minot,  3  Wood.  &  M.  443,  F.  C.  17,453. 

Marine  insurance.—  Freight  is  a  charge  upon  cargo,  against  which 
underwriters  do  not,  in  any  event,  whether  of  abandonment  with 
salvage  or  partial  loss,  undertake  to  indemnify  the  owner  of  the 
cargo,  p.  396. 

Principle  applied  in  Shultz  v.  Insurance  Co.,  1  B.  Mon.  339,  holding 
Insurer  not  liable  for  extra  freight  incurred  by  transshipment  in 
case  of  disaster  insured  against;  Daniels  v.  Insurance  Co.,  24  N.  Y. 
457,  458,  under  facts  similar  to  those  in  principal  case. 

Marine  insurance.—  In  an  action  on  a  policy  of  marine  insurance, 
it  is  unnecessary  to  aver  an  abandonment  in  the  declaration,  p.  306. 

Miscellaneous  citations.- Cited  in  Lindley  v.  Kelley,  42  Ind.  300, 
on  point  that  there  cannot  be  bill  of  exceptions  where  there  is  de- 
murrer to  evidence;  Schultz  v.  Insurance  Co.,  14  Fla.  117,  and 
American  Ins.  Co.  v.  Bryan,  26  Wend.  582,  37  Am.  Dec.  283,  on  point 
that  after  proof  of  loss  all  presumptions  are  with  insured;  Deming 
V.  Merchants',  etc.,  Co.,  90  Tenn.  343,  17  S.  W.  97,  13  L.  R.  A.  529, 
and  note  as  authority  for  holding  that  in  policy  of  insurance  actual 
date  controls^ 
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12  Wheat.  408-419,  6  L.  674,  GENERAL  INTEREST  INS.  00.  ▼. 
RUGGLE8. 

Marine  insurance,  effected  by  an  agent  vested  with  authority  to 
obtain  insurance,  is  vitiated  by  suppression,  on  his  part,  of  a  ma- 
terial fact,  although  his  principal  be  innocent,  p.  412. 

Distinguished  in  Augusta,  etc.,  Co.  v.  Abbott,  12  Md.  374,  where 
representation  in  question  was  stated  to  have  been  made  upon 
information. 

Agency.—  Master  of  a  vessel  is  the  agent  of  the  owner  in  such 
matters  as  are  connected  with  and  incident  to  such  employment, 
p.  412. 

Cited  and  rule  followed  in  The  Flash,  Abb.  Adm.  71,  F.  C.  4,857, 
holding  vessel  bound  to  shipper  for  performance  of  contract  of 
affreightment  made  with  master.  See  also  valuable  note  in  63  Am. 
Dec.  642. 

Agency.— An  agent  cannot  bind  his  principal,  except  in  matters 
coming  within  the  scope  of  his  authority,  p.  413. 

Cited  and  rule  applied  in  Morton  v.  Day,  6  La.  Ann.  763,  denying 
liability  of  owner  for  goods  purchased  by  captain  on  orders  of 
merchants,  with  view  to  procuring  freight  Cited  also  in  The 
Dolphin,  1  Flipp.  583,  F.  C.  3,973,  declaring  in  discussion  obiter,  that 
master  cannot  effect  insurance  upon  vessel  without  authority. 

Marine  insurance,  effected  by  an  owner,  in  good  faith,  after  a 
loss,  is  not  vitiated  by  the  fact  that  the  master  concealed  the  fact  of 
the  loss  from  the  owner,  with  intent  to  have  him  procure  insurance, 
p.  413. 

Citing  cases  have  affirmed  and  applied  this  rule  as  follows: 
Clement  v.  Insurance  Co.,  6  Blatchf.  485,  F.  C.  2,881,  ruling  similarly 
as  to  insurance  effected  by  principal  while  purchasing  agent  had 
knowledge  of  loss;  Folsom  v.  Insurance  Co.,  8  Blatchf.  175,  F.  O. 
4,902,  holding  policy  not  vitiated  because  of  failure  of  master  to 
notify  owner  of  loss  by  telegraph;  Security,  etc.,  Co.  v.  Kentucky, 
etc.,  Co.,  7  Bush  (Ky.),  86,  3  Am.  Rep.  302,  enforcing  contract  of  re- 
Insurance,  executed  after  loss  of  property  unknown  to  insured  com- 
pany; Hallock  V.  Insurance  Co.,  26  N.  J.  L.  275,  284,  holding  com- 
pany bound  where  loss  of  vessel  occurred  after  application  for 
insurance  and  before  delivery  of  policy. 

Distinguished  in  Rogers  v.  Equitable,  etc.,  Assn.,  103  Iowa,  340,  72 
N.  W.  539,  holding  accident  insurance  company  not  liable  where  acci- 
dent OKKurred  between  time  of  application  and  issuance  of  policy. 

Marine  insurance.— After  loss  or  abandonment,  the  master  be- 
comes the  agent  of  the  underwriters  and  is  responsible  to  them  for 
management  of  the  property  saved,  p.  414. 

Cited  and  principle  applied  in  Levering  v.  Insurance  Co.,  12  Pick. 
3<U),  holding  delivery  of  vessel  to  agent  appointed  by  master  not  to 
be  xwaiver  of  abandonment. 
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Statutes  are  presumed  constitutional,  and  the  burden  of  proof  is 
upon  the  party  questioning  them,  p.  436. 

This  rule  has  received  direct  application  in  the  following  citing 
cases:  Ex  parte  Thornton,  4  Hughes,  233,  12  Fed.  547;  Nunn 
▼.  State,  1  Ga.  246,  construing  act  prohibiting  carrying  of  concealed 
weapons;  Railroad  Co.  v.  Harris,  99  Tenn.  704,  43  S.  W.  120,  in- 
volving  a  tax  law;  Austin  y.  State,  48  S.  W.  308  (Tenn.)  upholding 
cigarette  law. 

Constitutional  law  —  Construction.—  In  construing  constitutional 
provisions,  involving  conflicting  powers  of  Federal  and  State  govern- 
ments, reference  is  to  be  had  to  the  literal  meaning  of  words  to  be 
expounded,  their  connection  with  other  words,  and  the  general  ob- 
jects to  be  accomplished,  p.  437. 

Cited  and  rule  applied  in  Rhode  Island  v.  Massachusetts,  12  Pet. 
722,  723,  9  L.  1260,  construing  clause  relative  to  Judiciary  and 
asserting  jurisdiction  of  suit  in  equity  by  one  State  against  another 
to  determine  a  question  of  disputed  boundary. 

Constitutional  law.— An  import  Is  an  article  brought  into  the 
country;  hence  an  impost  or  duty  on  imports,  Tvithln  the  meaning  of 
the  Constitution,  is  a  custom  or  tax  levied  upon  such  articles* 
p.  437. 

This  definition  has  been  variously  applied  in  citing  cases,  as  fol- 
lows: Woodruff  V.  Parham,  8  Wall  130,  131,  137,  138,  19  L.  384, 
386,  387,  holding  goods  brought  into  one  State  from  another  not 
imports,  and  hence  subject  to  State  law,  taxing  all  sales  made  within 
State;  Brown  v.  Houston,  114  U.  S.  628,  29  L.  259,  5  S.  Ct.  1094, 
aflirming  S.  C,  33  La.  Ann.  845,  39  Am.  Rep.  286,  and  holding  coal 
sent  from  one  State  into  another  for  sale,  to  be  taxable  under 
uniform  State  law,  although  it  may  be  subsequently  sold  for  foreign 
exportation;  United  States  v.  Cigars,  2  Curt.  437,  F.  C.  16,450,  hold- 
ing importation  to  be  complete,  when  goods  are  brought  within 
limits  of  a  port  of  entry;  New  York  v.  Compagnie  G6n6rale,  etc.,  20 
Blatchf.  304,  10  Fed.  362,  holding  alien  passengers  not  imports,  in 
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sense  that  State  may  levy  inspection  tax  upon  vessel  carrying  them; 
Clarke  v.  Clarke,  3  Woods,  410,  411,  412,  F.  C.  2,846,  construing  term 
export,  and  holding  goods  already  inspected  under  State  law  and 
delivered  for  export  to  be  exempt  from  State  taxation;  Nelson  v. 
Loraine.  22  Fed.  57,  holding  that  mere  intention  to  export  does  not 
exempt  goods  from  State  taxation;  People  v.  Walling.  53  Mich.  270, 
18  N.  W.  811,  holding  goods  brought  into  one  State  from  another, 
not  to  be  imports;  Commonwealth  v.  Philadelphia,  etc.,  R.  R.  Co., 
62  Pa.  St  296,  297,  1  Am.  Rep.  408.  409,  holding  tax  on  railroad, 
upon  basis  of  gross  amount  of  business  done,  not  a  tax  on  imports; 
aissenting  opinions,  Passenger  Cases,  7  How.  477,  490,  534,  535,  537, 
554,  12  L.  783,  789,  807,  808,  809,  816,  arguing  that  law  requiring 
master  of  vessel  to  pay  per  capita  tax  for  privilege  of  landing  alien 
passengers,  does  not  lay  tax  upon  imports. 

Constitutional  law.— A  tax  levied  to  cover  expenses  of  inspection 
constitutes  an  exception  to  the  constitutional  prohibition  on  the 
States  to  lay  duties  on  imports  or  exports,  p.  438. 

Cited  and  principle  applied  in  the  following  cases:  Turner  v. 
Maryland,  107  U.  S.  57,  27  L.  378,  2  S.  Ct  61,  holding  charge  for 
storage  of  tobacco  in  State  warehouse,  pending  Inspection,  not  a 
duty  on  exports;  Pata^sco  Guano  Co.  v.  North  Carolina  Board  of 
Agriculture,  171  U.  S.  S54,  356,  18  S.  Ct  865,  866,  affirming  validity 
of  State  law  imposing  inspection  tax  on  imported  guano;  Neilson  v. 
Garza,  2  Woods,  290,  F.  C.  10,091,  holding,  where  duty  purports  to  be 
Inspection  tax,  question  as  to  whether  It  is  excessive  is  for  congress 
to  determine;  Green  v.  Savannah,  Charlt  (Ga.)  370,  affirming 
validity  of  city  ordinance  prohibiting  sales  of  liquor  without  having 
them  gauged  by  city  inspector. 

Statutes  —  Construction.—  The  exception  of  a  particular  thing 
from  general  words  proves  that,  in  the  opinion  of  the  law  giver,  the 
thing  excepted  would  be  within  the  general  clause  had  not  the  ex- 
ception been  made,  p.  438. 

This  rule  of  construction  has  been  applied  in  the  following  citing 
cases:  Arnold  v.  United  States.  147  U.  S.  499,  37  L.  255,  13  S.  Ct 
408,  holding  knit  woolen  undershirts  to  be  dutiable  as  "  wool  wear- 
ing apparel,"  under  revenue  laws,  and  not  as  "  knit  fabrics  made 
on  frames,"  which  constitute  a  distinct  class;  MagiU  v.  Brown.  16 
Fed.  Cas.  442,  holding  that  statute  denying  a  right  was  evidence 
that  right  existed  at  common  law;  Tinkham  v.  Tapscott  17  N.  Y. 
152,  holding  that  exception  of  particular  officers  from  a  general 
prohibition  indicates  intention  that  all  other  officers  are  to  be  in- 
cluded; Friedman  v.  Mathes,  8  Heisk.  495,  construing  clause  in 
State  Constitution  exempting  certain  capital  from  taxation.  Cited, 
arguendo,  in  State  ex  rel.  v.  Cunningham,  83  Wis.  155,  35  Am.  St 
Rep.  59,  53  N.  W.  59,  17  L.  R.  A.  171.  The  dissenting  opinion  in 
Groves  v.  Slaughter,  15  Pet  514,  10  L.  824,  applied  this  rule  in 
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arguing  that  slaves  were  subjects  of  commerce  and  State  could  not 
prevent  admission  to  State. 

Constitutional  law.—  Questions  of  power  do  not  depend  upon  the 
degree  to  which  it  may  be  exercised.  If  it  may  be  exercised  at  all, 
it  must  be  exercised  at  the  will  of  those  in  whose  hands  it  is  placed, 
p.  439. 

Quoted  and  principle  applied  In  In  re  Jacobs,  98  N.  Y.  106,  50  Am. 
Rep.  639,  denying  power  of  legislature  to  Impair  value  of  property 
by  prohibiting  pursuit  of  lawful  trade  therein;  Patterson  v.  Barlow, 
CO  Pa.  St.  80,  holding,  where  power  to  regulate  elections  is  ex- 
clnslvely  in  legislature,  its  acts  can  be  reviewed  by  courts  only  in 
case  of  p.buse  of  discretion;  McOullough  v.  Brown,  41  S.  0.  250,  19 
S.  E.  473,  23  L.  R.  A.  422,  denying  power  of  legislature  to  establish 
monopoly;  State  v.  Goodwill,  33  W.  Va.  184,  25  Am.  St  Rep.  867, 
10  S.  B.  287,  6  Ij.  R.  A.  624,  denying  power  to  restrict  right  of 
contract  in  respect  to  a  lawful  trade  or  business;  dissenting  opinion, 
Munn  V.  People,  69  111.  99,  majority  asserting  power  of  legislature 
to  regulate  charges  by  public  warehouses;  Wynehamer  v.  People,  13 
N.  Y.  473,  asserting  plenary  power  of  State  to  regulate  liquor  traffic. 

Constitutional  law.—  So  long  as  goods  remain  the  property  of  the 
importer  in  the  original  form  or  package  in  which  imported,  a  tax 
upon  them  by  a  State  is  a  duty  upon  imports  and  so  unconstitutional, 
p.  442. 

As  the  first  of  the  famous  "original  package"  cases,  Brown  v. 
Maryland  is  a  leading  authority,  and  its  ruling  upon  this  point  has 
been  applied  in  numerous  cases,  as  follows:  Low  v.  Austin,  13  Wall. 
32,  33,  20  L.  518,  519,  ruling  similarly  where  duty  upon  goods  had 
already  been  paid  to  Federal  officers  and  goods  were  merely  await- 
ing sale;  Cook  v.  Pennsylvania,  97  U.  S.  573,  24  L.  1017,  holding  State 
law  taxing  sales  made  by  auctioneers,  inoperative  as  to  sale  of 
goods  in  original  package  for  importer;  Bowman  v.  Chicago,  etc., 
Ry.  Co.,  125  U.  S.  506,  508,  31  L.  714,  715,  8  S.  Ct  1065,  1067,  apply- 
ing principle  in  denying  power  of  State  to  intercept  goods  in  transit 
from  consignor  to  consignee,  under  police  regulation  prohibiting 
sales  of  liquor;  Leisy  v.  Hardin,  135  U.  S.  108,  110,  34  L.  132,  133, 
10  S.  Ct.  683,  684,  denying  right  of  State  to  restrict  importation  of 
liquor  by  prohibiting  sales  in  original  packages;  Tuchman  v.  Welch, 
42  Fed.  555,  enjoining  institution  of  contempt  proceedings  against 
person  violating  Injunction  from  State  court  forbidding  sale  of 
liquor  in  original  packages;  In  re  Sanders,  52  Fed.  805,  18  L.  R.  A. 
551,  holding  law  prohibiting  sales  of  seeds  in  packages  unmarked 
with  date  when  grown,  inapplicable  to  sales  in  original  packages; 
In  re  Ware,  53  Fed.  784,  ruling  similarly  as  to  law  requiring  pack- 
ages of  baking  powder  containing  alum  to  be  so  labelled;  Sawrie  v. 
Tennessee.  82  Fed.  617,  holding  act  prohibiting  sale  of  cigarettes 
invalid,  as  to  cigarettes  imported  from  other  States  and  foreign 
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conntrleB  and  sold  in  original  packages;  Blount  t.  Mnnroe,  60  Oa. 
64,  65,  holding  timber  In  process  of  preparation  for  export  to  foreign 
country  not  taxable  under  State  law;  Wind  v.  Her,  93  Iowa,  323,  61 
N.  W.  1003»  27  L.  B«  A.  221,  holding  drawing  of  bungs  of  casks  to 
test  liquor  does  not  constitute  breaking  of  package  so  as  to  subject 
liquor  to  police  regulation;  State  ex  rel.  y.  Assessors,  46  La.  Ann. 
146,  49  Am.  St.  Rep.  319,  15  So.  11,  where  facts  were  very  similar 
to  those  In  principal  case;  State  y.  Burns,  82  Me.  568,  569,  19  Atl. 
914,  915,  where  liquor  held  by  Importer  In  original  packages  was 
declared  not  to  be  subject  to  seizure  under  prohibitory  State  law; 
Bode  V.  State,  7  Gill,  329,  holding  law  prohibiting  sales  of  liquor 
on  Sunday  Inapplicable  to  sales  In  original  package  by  importer; 
State  V.  Shapleigh,  27  Mo.  347,  349,  and  State  v.  Kennedy,  19  La. 
Ann.  426,  427,  where  law  requiring  merchants  generally  to  pay 
license  tax,  was  held  not  to  apply  to  Importers  selling  goods  In 
original  packages;  State  y.  Pratt,  59  Vt.  592,  9  Atl.  558,  holding 
yoid  a  tax  Imposed  upon  vendors  of  foreign  teas;  Scanlan  v.  Ghilds, 
33  Wis.  667,  holding  that,  where  State  has  not  prohibited  manu- 
facture of  beer,  sales  of  beer  so  manufactured.  In  bottles  or  casks, 
are  lawful  In  absence  of  express  prohibition  by  statute.  See  also 
valuable  note  In  27  Am.  St  Bep.  562,  collecting  authorities;  also  62 
Am.  St  Bep.  473. 

Cited  approvingly,  but  without  particular  application  of  the  rule, 
In  Coe  V.  Errol,  116  U.  S.  526,  29  L.  718,  6  S.  Ct.  478;  Louisville,  etc., 
Co.  v.  Collector,  49  Fed.  568,  6  IT.  S.  App.  53;  Jenkins  v.  Ewln,  8 
Helsk.  482,  483;  Hancock  v.  Singer  Manuf.  Co.,  41  Atl.  852. 

The  principal  case  has  been  distingulRhed  upon  this  point  In  a 
number  of  cases:  License  Cases,  5  How.  574,  576,  587,  588,  594,  603, 
604,  12  L.  288,  293,  294,  297,  301,  affirming  validity  of  State  laws 
exacting  license  for  privilege  of  retailing  liquors  In  less  than  stipu- 
lated quantity;  Waring  v.  Mayor,  8  Wall.  121,  122,  19  L.  346,  affirm- 
ing S.  C,  41  Ala.  151,  152,  where,  under  facts,  shipper  was  held  to 
be  Importer,  and  his  vendee  at  port  of  entry  was  liable  to  tax  upon 
goods  sold,'  although  such  goods  were  still  in  original  packages; 
Hinson  v.  Lott,  8  Wall.  151,  19  L,  388,  affirming  S.  C,  40  Ala.  132, 
138,  140,  holding  rule  Inapplicable  to  shipments  from  other  States, 
and  law  prohibiting  sales  of  liquor,  operative  as  to  such  liquor  in 
original  packages;  Beall  v.  State,  4  Blackf.  108,  holding  law  Impos- 
ing fine  upon  person  selling  foreign  merchandise  without  license 
not  to  be  void  as  restrictive  of  right  to  import;  State  v.  BobinsoD, 
39  Me.  154,  and  State  v.  Chapman,  1  S.  Dak.  430,  47  N.  W.  416,  10  L, 
B.  A.  437,  holding  tax  upon  sales  of  goods  valid  In  absence  of  proof 
that  they  were  made  in  original  package  and  by  Importer;  State 
V.  Koblnson,  49  Me.  287,  and  Niles  v.  Rhodes,  7  Mich.  384,  holding 
burden  of  proof  to  be  on  person  claiming  to  be  Importer,  to  show 
that  he  was  such;  Commonwealth  v.  Kimball,  24  Pick.  363,  35  Am. 
Dec.  329,  where  license  tax  did  not  purport  to  operate  on  Imports 
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in  original  packages;  King  y.  McEvoy,  4  Allen,  112,  holding  that 
person  foreclosing  mortgage  on  imported  goods  is  not  importer^ 
exempt  from  operation  of  State  tax;  dissenting  opinion,  Leisy  y. 
Hardin,  135  U.  S.  134,  136,  138,  34  L.  141,  142,  10  S.  Ct.  693.  694, 
asserting  right  of  States  in  exercise  of  police  power  to  prohibit 
sales,  in  original  packages,  of  liquor  brought  from  other  States. 

Constitutional  law.— When  an  Importer  has  so  acted  upon  the 
thing  imported,  that  it  has  become  incorporated  and  mixed  up  with 
the  mass  of  property  in  the  country,  it  has  lost  its  distinctive  char- 
acter as  an  Import  and  has  become  subject  to  the  taxing  power  of 
the  States,  p.  441. 

This  rule  has  been  applied  in  a  number  of  citing  cases  as  a  test 
of  the  validity  of  various  State  laws:    License  Cases,  5  How.  589, 
610,  12  L.  294,  304,  affirming  validity  of  State  law  requiring  retail 
dealer  in  liquors  to  pay  license  tax;  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  295,  21  L.   168,  applying  principle  in  holding 
receipts  arising  from  interstate  commerce  tu  be  tar^able  as  part  of 
gross  receipts  of  company  doing  domestic  business  also;  Ex  parte 
Brown,  48  Fed.  436,  438,  holding  valid  a  law  taxing  sales  of  farm 
produce  which  did  not  discriminate  as  against  foreign  produce; 
United  States  y.  Hopkins,  82  Fed.  541,  holding  that  cattle  do  not 
cease  to  be  subject  of  interstate  commerce  by  mere  landing  in  stock 
yards;  State  v.  Wheeler,  25  Conn.  294,  holding  valid  a  prohibitory 
law   expressly   excluding   from   Its   operation   imported   liquor   in 
original  packages;  Padelford  v.  Savannah,  14  Qa.  442,  443,  holding 
that  tax  upon  goods  sold  in  city  includes  goods  Imported  from  other 
States  or  foreign  countries;  Perdue  v.  Ellis,  18  Qa.  590,  declaring 
valid  a  delegation  of  authority  to  city  to  prohibit  retailing  of  in- 
toxicating liquors;  City  of  South  Bend  v.  Martin,  142  Ind.  42,  41 
N.  E.  318,  29  L.  U.  A.  535,  peddlers  of  imported  goods  subject  to  law 
imposing  license  tax  upon  peddlers  generally;  McGregor  v.  Cone, 
104  Iowa,  469,  470,  471,  65  Am.  St.  Rep.  525.  526,  528,  73  N.  W. 
1043,  lOM,  39  L.  R.  A.  486,  construing  statute  prohibiting  sale  by  all 
persons  save  Jobbers  doing  an  Interstate  business;  State  v.  Davidson, 
24  So.  325,  asserting  power  of  municipality  to  fix  places  for  retailing 
perishable  goods;  State  v.  Black  well,  65  Me.  558,  holdmg  goods  held 
by  importer,  with  intent  to  sell  in  broken  quantities,  to  be  subject 
to  tax  by  State;  Myers  v.  Baltimore  County,  83  Md.  389,  55  Am.  St. 
Rep.  352,  35  Atl.  145,  34  L.  R.  A.  311,  cattle  landed  in  stock  yards 
for  purpose  of  sale,  held  taxable  under  general  law;  Commonwealth 
V.  Holbrook,  10  Allen,  201,  holding  that  payment  of  internal  revenue 
tax  upon  liquor  does  not  make  owner  an  importer  so  as  to  exempt 
him  from  State  law;  Harrison  v.  Vicksburg,  3  Smedes  &  M.  586,  41 
Am.  Dec.  635,  sustaining  validity  of  ad  valorem  tax  upon  sales  by  flat- 
boat  traders  within  city;  Tracy  v.  State,  3  Mo.  6,  of  a  tax  upon  retail 
dealers  generally;  State  v.  Emert,  103  Mo.  246.  23  Am.  St  Rep.  877,  15 
S.  W.  82, 11  L.  B.  A.  220,  of  a  tax  upon  peddlers,  holding  it  applicable 
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to  peddlers  dealing  In  imported  goods  only;  Territory  v.  Pamsworth, 
5  Mont  317,  5  Pac.  874,  and  Ex  parte  Asher,  23  Tex.  App.  674,  5 
8.  W.  &7,  of  a  tax  upon  commercial  travellers  generally;  Dunbar  v. 
Garrlty,  58  N.  H.  576,  denying  right  of  vendor  of  liquor  in  broken 
packages  to  recover  purchase  price,  such  sales  being  illegal  under 
State  law;  dissenting  opinion,  Wynehamer  v.  People,  13  N.  Y.  462, 
concurring  with  majority,  holding  that  State  may  regulate  retail 
sales  of  liquor,  but  dissenting  on  other  grounds;  Wynne  v.  Wright,  1 
Dev.  &  B.  21,  holding  dealer  in  jewelry  subject  to  general  license  tax, 
although  dealing  solely  in  Imported  goods;  Dasris  v.  Dashiel,  PhilL 
(N.  G.)  116,  extending  rule  and  holding  that  State  may  discriminate 
against  imported  liquor  by  Imposing  greater  tax  upon  retail  sales; 
State  V.  Gorham,  115  N.  O.  726,  44  Am.  St  Rep.  495,  20  S.  B.  181, 

23  L.  R.  A.  422,  holding  goods  subject  to  tax  when  package  broken 
for  distribution  to  agents;  Ragnet  v.  Wade,  4  Ohio,  110,  holding 
valid  a  tax  upon  merchants  generally;  City  Council  v.  Ahrens,  4 
Strob.  L.  258,  a  law  imposing  penalty  upon  retail  grocers  for  having 
liquor  upon  premises  without  license  to  sell;  State  v.  Chapman,  1 
S.  Dak.  433,  47  N.  W.  417,  holding  that,  in  order  to  claim  exemption 
from  general  State  tax,  seller  must  show  himself  to  be  importer 
selling  goods  in  original  package.  See  also  valuable  notes  in  62 
Am.  Dec.  239;  27  Am.  St  Rep.  553;  62  Am.  St  Rep.  473.  Cited  ap- 
provingly in  discussion  obiter  in  Murray  v.  Charleston,  96  U.  S.  446, 

24  L.  763,  discussing  State  power  of  taxation;  Bowman  v.  Chicago, 
etc.,  Ry.  Co.,  125  U.  S.  507,  31  L.  714,  8  S.  Ct  1065;  Keller  v.  State, 
11  Md.  534,  69  Am.  Dec.  230;  McGulre  v.  State,  42  Ohio  St  532. 

Distinguished  in  Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122  U.  8. 
341,  342,  30  L.  1203,  7  S.  Ct.  1122,  1123,  criticising  State  Tax  on 
Railway  Gross  Receipts,  supra;  United  States  v.  Haun,  26  Fed.  Cas. 
230,  holding  persons  smuggled  into  State  against  their  own  will  to 
be  subject  to  provisions  of  Federal  law  prohibiting  slave  trading. 

Taxation.—  In  the  exercise  of  its  power  of  taxation,  a  State  may 
tax  occupations,  p.  444. 

Cited  and  applied  in  the  following  cases:  Royall  v.  Virginia,  116 
U.  S.  582,  29  L.  738,  6  S.  Ct  515;  Ex  parte  Williams,  31  Tex.  Cr.  275, 
20  S.  W.  582,  21  L.  R.  A.  787,  recognizing  validity  of  law  taxing 
attorneys;  Jones  v.  Pa^e,  44  Ala.  658,  holding  valid  a  law  requiring 
payment  of  license  tax  by  each  lawyer  composing  a  firm;  Little 
Rock  V.  Prather,  46  Ark.  478,  affirming  power  of  State  to  authorlee 
cities  to  tax  occupations  generally;  New  Orleans  v.  Graves,  34  La, 
Ann.  843,  holding  valid  a  license  tax  upon  travelling  agents;  People 
V.  Walling,  53  Mich.  269,  18  N.  W.  810,  upon  retail  dealers  in  Uquor. 
Cited,  arguendo,  in  Hopkins  v.  United  States,  171  U.  S.  595. 

Distinguished  in  Walling  v.  Michigan,  116  U.  S.  460,  29  L.  696,  6 
S.  Ct.  460,  denying  right  of  State  to  so  tax  occupations  that  result 
is  discrimination  against  introduction  and  sale  of  products  of  other 
States. 
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OonBtitutloixal  law.— The  States  may,  in  the  exercise  of  their 
police  power,  cause  the  removal  or  destruction  of  Infectious  or  un- 
sound articles,  p.  444. 

This  rule  has  been  applied  In  the  following  citing  cases:    New 
York  V.  Mlln,  11  Pet.  142,  147,  148,  9  L.  663,  666,  affirming  the  right 
of  a  State  to  require  masters  of  vessels  to  furnish  descriptive  lists 
of  immigrant  passengers  on  board  on  arriving  in  port;  Holmes  v. 
Jennlson,  14  Pet  616,  617,  619,  10  L.  619,  620,  621,  asserting  power 
of  State  to  extradite  criminals  for  offenses  committed  against  laws 
of  foreign  countries;  License  Cases,  5  now.  600,  619,  620,  622,  625, 
12  L.  299,  308,  309,  310,  311,  to  prohibit  the  sale  of  Uquor  In  less 
than  a  stipulated  quantity;  United  States  v.  E.  C.  Knight  Ck).,  156 
U.  S.  12,  39  L.  329,  15  S.  Ct  253,  and  United  States  v.  Addyston, 
78  Fed   718,  722,  denying  right  of  congress,  as  incident  to  Its  com- 
merce power,  to  restrict  formation  of  monopolies  In  staple  articles, 
although  such  articles  may  be  intended  for  Interstate  trade;  Minne- 
apolis, etc.,  Ry.  Co.  v.  Mllner,  57  Fed.  278,  affirming  right  of  State 
board  of  health  to  detain  and  disinfect  immigrants;  Dorman  v.  State, 
d4  Ala.  246,  248;  Statev.  Allmond,  2  Houst  635,  and  Santo  v.  State, 
2  Iowa,  201,  63  Am.  Dec.  501,  sustaining  validity  of  laws  prohibiting 
sales  nf  intoxicating  liquor;  Fuller  v.  Chicago,  etc.,  R..  R.  Co.,  31 
Iowa,  210,  asserting  power  of  Sta<te  to  provide  penalty  for  over- 
char«:e  In  freight  or  passenger  rates;  Pearson  v.  International  Dis- 
tillery, 72  Iowa,  354,  34  N.  W.  4,  to  prohibit  manufacture  of  intoxi- 
cating liquor  for  export;  State  v.  Wheelock,  95  Iowa,  586,  68  Am. 
St  Rep.  446,  64  N.  W.  622  30  L.  R.  A.  441,  to  require  payment  of 
license    from    vendor   of   drugs,    although   in   original    packages; 
Keller  v.  State,  11  Md.  532,  533,  69  Am.  Dec.  229,  to  levy  license 
tax  for  privilege  of  making  and  selling  beer;  Waterbury  v.  Newton, 
60  N.  J.  L.  541,  14  Atl.  608,  sustaining  validity,  as  police  regulation, 
of  law  prohibiting  sales  of  oleomargarine  artificially  colored;  Baker 
V.  Wise,  16  Gratt.  196,  applying  principle  in  asserting  power  of 
State  to  require  pilots  on  outgoing  vessels  to  search  vessels  for 
runaway  slaves.    See  also  note,  27  Am.  St.  Rep.  564.    The  rule  is 
also  applied  In  the  dissenting  opinion  in  Bowman  v.  Railway  Co., 
125  U.  S.  512,  514,  518,  31  L.  716,  717,  718,  8  S.  Ct.  708,  709,  711, 
majority  denying  power  of  State  to  regulate  importations  of  Intoxi- 
cating liquors  from  other  States. 

Distinguished  in  The  Passenger  Cases,  7  How.  423,  12  L.  761, 
refusing  to  sustain,  as  police  regulation,  a  law  requiring  shipmaster 
to  pay  per  capita  tax  upon  immigrants  landed;  Bowman  v.  Chicago, 
etc.,  Ry.  Co.,  125  U.  S.  490,  31  L.  708,  8  S.  Ct  701,  denying  consti- 
tutionality of  act  requiring  common  carrier,  before  delivering 
liquors,  to  show  certificate  to  effect  that  consignee  is  licensed  to 
sell  liquor;  Crutcher  v.  Kentucky,  141  U.  S.  60,  35  L.  653,  11  S.  Ct 
855,  and  Volght  v.  Wright  141  U.  S.  a5,  35  L.  639,  11  S.  Ct  856, 
holding  statute  requiring  foreign  corporations  to  pay  license  fee  not 
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to  be  a  valid  exercise  of  police  power;  Gonncil  Blnffs  y.  Kansas  City, 
etc.,  R.  R  Co.,  45  Iowa,  354,  24  Am.  Rep.  783,  holding  law  prescrib- 
ing place  of  transfer  for  connecting  interstate  roads  not  sustainable 
as  police  regulation;  dissenting  opinion,  Leisy  y.  Hardin,  135  U.  S. 
150,  34  L.  146,  10  S.  Ct.  698,  arguing  in  favor  of  power  of  State,  as 
a  police  regulation,  to  prevent  sales,  in  original  packages,  of  liquor 
brought  from  other  States. 

Constitutional  law.— Sale  Is  the  object  of  importation  and  is  an 
essential  ingredient  of  that  intercourse  of  which  importation  con- 
stitutes a  part,  p.  447. 

Cited  and  principle  applied  as  follows:  Taylor  v.  Carpenter,  2 
Wood.  &  M.  19,  F.  C.  13,785,  holding  alien  friend  entitled  to  dam- 
ages, for  infringement  of  trade-mark,  to  extent  of  his  damage  by 
loss  of  sales;  dissenting  opinion,  Mugler  v.  Kansas,  123  U.  S.  675, 
31  L.  215,  8  S.  Ct.  304,  arguing  against  authority  of  State  to  pass 
law  devesting  right  to  sell  liquor  already  manufactured  under  its 
authority. 

Constitutional  law.—  The  taxing  power  of  a  State  is  co-extensive 
with  its  sovereignty  over  persons  and  property  within  its  territory, 
p.  448. 

This  rule  has  also  received  direct  application  in  a  number  of  citing 
cases:  Society  v.  Coite,  6  Wall.  607,  18  L.  902,  afBrming  power  of 
State  to  tax  deposits  in  savings  banks,  although  such  deposits  are 
invested  \n  Foderal  securities;  Transportation  Co.  v.  Wheeling,  99 
U.  S.  279,  25  L.  414,  holding  steamboats  engaged  in  interstate  traffic 
taxable,  under  State  law,  as  property  of  company  having  its  main 
office  in  State;  Central  Pacific  R,  R,  Co.  v.  California,  162  tJ.  S.  125, 
40  L.  914,  16  S.  Ct.  778,  affirming  power  of  State  to  tax  property  of 
railroad  chartered  by  congress  (but  see  dissenting  opinion.  Central 
Pacific  R.  R.  Co.  v.  California,  162  U.  S.  148,  40  L.  922,  16  S.  Ct.  787); 
Forbes  v.  Gracey,  9  Fed.  Cas.  403,  holding  ore  taken  from  United 
States  land  taxable  in  hands  of  miner;  Battle  v.  Mobile,  9  Ala.  237, 
44  Am.  Dec.  440;  New  Orleans  v.  Eclipse,  etc.,  Co.,  33  La.  Ann.  648, 
39  Am.  Rep.  280,  and  Howell  v.  State,  3  Gill,  27,  asserting  power 
of  city  to  tax  vessel  of  a  citizen,  although  such  vessel  is  enrolled 
under  Federal  laws;  People  v.  Naglee,  1  Cal.  236,  52  Am.  Dec.  316, 
holding  valid  a  law  Imposing  license  tax  upon  miners,  although 
mines  situated  on  United  States  land;  Standard  Oil  Co.  v.  Combs, 
96  Ind.  184,  49  Am.  Rep.  161.  holding  goods  in  process  of  preparation 
for  export  subject  to  taxation  as  property;  Second  Municipality  v. 
Corning,  4  La.  Ann.  408,  sustaining  validity  of  tax  upon  dealers  in 
bills  of  exchange;  The  Wharf  Case,  3  Bland  Ch.  374,  375,  asserting 
right  of  State  to  charge  fee  for  docking  at  State  wharves;  Coe  v. 
Errol,  62  N.  H.  313,  holding  timber  cut  for  export  to  be  taxable  as 
property  so  long  as  it  remains  in  State;  State  v.  Engle,  34  N.  J.  L. 
427,  holding  that  property  lauded  upon  wharf  for  assortment,  in 
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course  of  transportation  across  State,  has  no  situs  In  State  for 
purpose  of  taxation;  People  ex  rel.  y.  Commissioners,  85  N.  Y.  448, 
where  shares  of  State  bank  held  to  be  taxable  where  bank  Is  located, 
although  capital  invested  in  Federal  securities;  Salt  Lake,  etc..  Bank 
T.  Goldlng,  2  Utah,  9,  holding  shares  of  national  bank  in  hands  of 
Individual  taxable  as  property  under  territorial  law. 

Distinguished  in  State  Tonnage  Tax  Gases,  12  Wall.  224,  20  L. 
377,  denying  right  of  States  to  tax  vessels  owned  by  their  citizens 
at  so  much  per  ton  of  registered  tonnage. 

Constitutional  law. —  The  States  cannot  restrain  the  action  of  the 
national  government,  by  any  Interference  with  its  power  to  regulate 
commerce;  accordingly,  a  State  law  exacting  a  license  from  im- 
porters of  foreign  goods  Is  void  as  Interfering  with  that  power» 
pp.  448,  449. 

Brown  v.  Maryland  Is  also  a  leading  authority  upon  the  subject 
of  the  commerce  power,  and  its  ruling,  or  the  principle  involved 
therein,  has  been  followed  or  applied  in  numerous  cases.  The 
extent  of  its  influence  is  shown  in  the  following  citing  cases:  The 
Passenger  Cases,  7  How.  395,  398,  400,  423,  431,  433,  434,  439,  455, 
12  L.  749,  750.  751,  761,  764,  765,  767,  774  (reversing  4  Met.  289, 
297),  and  People  v.  Brooks,  4  Den.  476,  478,  479,  denying  constitu- 
tionality of  State  law,  requiring  masters  of  vessels  engaged  in 
foreign  commerce  to  pay  a  certain  amount  per  capita  before  land- 
ing alien  passengers  in  State;  Sinnot  v.  Commissioners,  22  How. 
243.  16  L.  247,  where  statute  requiring  steamboats  navigating  State 
waters  to  register  before  leaving  port,  held  to  be  in  conflict  with 
Federal  navigation  laws  and  void;  Almy  v.  California,  24  How.  173, 
16  L.  646,  denying  validity  of  State  law,  imposing  stamp  duty  upon 
bills  of  lading  for  gold  or  silver  shipped  out  of  State;  Crandall  v. 
Nevada,  6  Wall.  47,  48,  18  L.  748  (reversing  1  Nev.  309,  310,  313), 
and  Joseph  v.  Randolph,  71  Ala.  508,  46  Am.  Rep.  352,  placing  in- 
validity of  State  law  taxing  railroads  for  carrying  passengers  out 
of  State,  upon  ground  that  it  interfered  with  right  of  citizens  to 
pass  through  State;  State  Tonnage  Tax  Cases,  12  Wall.  216,  224,  20 
L.  374,  377,  holding  tax  upon  vessels  at  so  much  per  ton  of  registered 
tonnage  to  be  repugnant  to  clause  in  Constitution  prohibiting  States 
from  levying  any  duty  on  tonnage;  Ward  v.  Maryland,  12  Wall. 
429,  430,  20  L.  452,  reversing  31  Md.  286,  288,  1  Am,  Rep.  55,  57,  and 
holding  State  law  imposing  discriminatory  tax  upon  nonresident 
traders,  in  effect  a  restriction  upon  commerce  and  void;  Farmers', 
etc..  Bank  v.  Dearing,  91  U.  S.  34,  23  L.  199,  holding  national 
banks  not  subject  to  State  law  prescribing  legal  rate  of  Interest; 
Welton  V.  Missouri,  91  U.  S.  278,  280,  281,  282,  23  L.  349,  350,  and 
Brennan  v.  Titusville,  153  U.  S.  301,  302,  38  L.  722,  723,  14  S.  Ct. 
832,  833,  holding  void,  a  State  law  requiring  paymeirt  of  license 
tax  by  dealers  in  goods  not  produced  in  State;  Henderson  v.  New 
York,  92  U.  S.  274,  23  L.  550,  holding  void,  as  being  restrictive  of 
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foreign  commerce,  a  statute  requiring  shipmasters  to  give  bonds 
to  indemnify  State  in  case  immigrants  become  charges  upon  It, 
Foster  v.  Master,  etc.,  94  U.  S,  247,  24  L.  123,  denying  validity  of 
laws  providing  for  survey  of  hatches  of  vessels  arriving  in  port, 
and  of  damaged  goods  coming  on  board  of  them;  Hall  v.  De  Gulr, 
95  U.  S.  499,  24  L.  552,  denying  power  of  State  to  require  steam- 
boat companies  to  accord  equal  privileges  to  all  passengers  without 
discrimination  on  account  of  race  or  color;  Guy  v.  Baltimore,  100 
U.  S.  438,  443,  25  L.  744,  746,  denying  right  of  States  to  discriminate 
against  vessels  engaged  in  interstate  trade,  by  demanding  excessive 
dockage  fees;  Telegraph  Co.  v.  Texas,  105  U.  S.  465,  26  L.  1068, 
holding  State  law  taxing  messages  transmitted,  to  be  inoi)erative 
as  to  messages  sent  upon  Federal  public  business;  Moran  v.  New 
Orleans,  112  U.  S.  73,  28  L.  655,  5  S.  Ct.  40,  holding  void,  a  munici- 
pal ordinance  requiring  payment  of  license  tax  by  persons  owning 
towboats  engaged  in  interstate  trade;  Wabash,   etc.,   Ry.   Co.   v. 
Illinois,  118  U.  S.  573,  30  L.  249,  7  S.  Ct.  11,  denying  power  of  State 
to  regulate  fares  and  freight  charges  for  transportation,  extending 
outside  the  State;  Robbins  v.  Shelby,  etc..  District.  120  U.  S.  492, 
80  li.  696,  7  S.  Ct.  593,  declaring  void,  a  law  requiring  drummers 
not  having  regularly  licensed  house  of  business  in  district,  to  pay 
license  tax  for  privilege  of  selling  goods  there  by  sample;  Fargo 
V.  Michigan,  121  U.  S.  243,  30  L.  894,  7  S.  Ct.  862,  declaring  void,  a 
tax  upon  gross  receipts  of  railroads  derived  from  Interstate  trade; 
so  also  in  Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  337, 
847,  30  L.  1201,  1205,  7  S.  Ct.  1120,  1125,  as  to  similar  tax  on  gross 
receipts  of  steamship  companies;  Bowman  v.  Chicago,  etc.,  Ry.  Co., 
125  U.  S.  494,  499,  505,  31  L.  710,  712,  714,  8  S.  Ct.  703,  706,  1065, 
denying  validity  of  law  requiring  common  carrier,  before  delivery 
of  liquors,  to  show  certificate  to  effect  that  consignee  is  licensed 
dealer;  California  v.  Pacific  R.  R.  Co.,  127  U.  S.  41,  32  L.  158,  8  S. 
Ct  1081,  denying  power  of  State  to  tax  franchise  granted  by  Fed- 
eral government;  Leloup  v.  Mobile,  127  U.  S.  646,  647,  32  L.  313, 
314,  8  S.  Ct.  1383,  holding  business  of  transmitting  messages  between 
States  to  be  interstate  commerce  and  so  not  taxable  by  States;  Leisy 
V.  Hardin,  135  U.  S.  Ill,  117,  124,  34  L.  133,  134,  137,  10  S.  Ct  684, 
685,  689,  holding  a  law  prohibiting  sales  of  liquor  inoperative,  as  to 
sales  by  consignee  in  original  packages;  In  re  Rahrer,  140  U.  S. 
556,  557,  562,  35  L.  574,  575,  577,  11  S.  Ct.  867,  869,  but  holding  that 
as  congress  has  plenary  power  in  the  matter  of  commerce,  it  may 
allow  the  States  to  prohibit  sales  of  liquor  in  original  packages. 
Other  cases   affirming  and  applying  the  rule  are:    Pollock   v. 
Farmers'  L.  &  T.  Co.,  157  U.  S.  581,  591,  39  L.  819,  823,  15  S.  Ct 
689,  693,  applying  principle  In  denying  power  of  congress  to  tax 
municipal  bonds  issued  under  authority  of  State,  such  bonds  being 
instrumentalities  of  State  government;  Rhodes  v.  Iowa,  170  U.  S. 
416,  42  L.  1093,  18  S.  Ct.  665,  holding  that  right  of  State  to  prohibit 
Bales  of  liquor,  does  not  Include  right  to  prohibit  importation; 
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Schollenberger  v.  Pennsylvania,  171  U.  S.  21,  22,  23,  18  S.  Ot  765, 
766,  denying  power  of  States  to  exclude  importation  of  oleomar- 
garine; Day  V.  Buffinton,  3  Cliff.  387,  F.  C.  3,675,  applying  principle 
in  denying  power  of  congress  to  tax,  as  income,  the  salary  of  a 
State  judge;  In  re  Parrott,  6  Sawy.  382,  1  Fed.  514,  holding  pro- 
vision in  State  Constitution,  prohibiting  employment  of  Chinese, 
repugnant  to  treaty  with  China  and  void;  Railroad  Tax  Case,  8 
Sawy.  250.  307,  13  Fed.  732,  778,  denying  right  of  State  to  evade 
constitutional  provision  as  to  "  equal  protection  of  laws,"  in  exercise 
of  its  taxing  power;  Louisville,  etc.,  Ry.  Co.  v.  Railroad  Commis- 
sion, 19  Fed.  713,  denying  power  of  States  to  regulate  freight  and 
passenger  rates;  Swift  v.  Sutphin,  39  Fed.  633,  635,  In  re  Barber,  39 
Fed.  645,  and  In  re  Rebman,  41  Fed.  869,  holding  unconstitutional, 
as  being  restrictive  of  interstate  commerce,  laws  prohibiting  sales 
of  dressed  meat  in  State,  unless  animals  had  been  previously 
Inspected  on  hoof  by  State  officer  (and  see  State  cases  printed  as 
notes,  39  Fed.  637,  647,  648);  American  Fertilizing  Co.  v.  Board  of 
Agriculture,  43  Fed.  611,  11  L.  R.  A.  181,  law  taxing  privilege 
of  selling  Imported  fertilizers;  Spellman  v.  New  Orleans,  45  Fed. 
4,  holding  void,  as  applied  to  Interstate  freight,  a  law  prohibiting 
railroad  companies  from  selling  perishable  freight  on  their  property; 
Georgia  Packing  Co,  v.  Macon,  60  Fed.  778,  22  L.  R.  A.  777,  an  act 
requiring  dealers  In  imported  meats  to  pay  license;  United  States 
V.  Elliott,  64  Fed.  30,  and  United  States  v.  Debs,  64  Fed.  751,  as- 
serting power  of  congress  to  provide  penalty  for  obstructing  inter- 
state commerce;  Cuban  Steamship  Co.  v.  Fitzpatrlck,  66  Fed.  66, 
denying  r^ght  of  State  to  restrict  landing  of  imported  goods  by  un- 
reasonable dock  regulations;  Ex  parte  Hough,  69  Fed.  331,  holding 
void,  an  act  taxing  foreign  dealers  In  pianos  for  privilege  of  selling 
in  State;  United  States  v.  Boyer,  85  Fed.  434,  but  denying  right  of 
congress,  as  Incident  to  commerce  power,  to  provide  for  inspection 
of  cattle  about  to  be  slaughtered;  Globe  Ins.  Co.  v.  Cleveland  Ins. 
Co.,  10  Fed.  Cas.  491,  denying  validity  of  assignment  for  benefit 
of  creditors  in  conflict  with  national  bankrupt  act;  Philadelphia,  etc., 
Towboat  Co.  v.  Philadelphia,  etc.,  R.  R.  Co.,  19  Fed.  Cas.  476,  hold- 
ing vessel  licensed  by  Federal  government  for  Interstate  coasting 
trade,  not  subject  to  State  Sunday  laws;  United  States  v.  Gould, 
25  Fed.  Cas.  1379,  asserting  power  of  congress  to  prohibit  slave 
trade;  United  States  v.  Jackson,  26  Fed.  Cas.  562,  to  provide  for  in- 
spection of  vessels  engaged  in  interstate  coasting  trade;  Williams 
V.  The  Lizzie  Henderson,  29  Fed.  Cas.  1374,  holding  void  an  act 
exempting  vessel  owned  in  State,  from  payment  of  half -pilotage 
fees,  as  giving  preference  to  ports  of  a  State. 

Numerous  State  cases  have  recognized  the  paramount  power  of 
congress  over  this  subject:  McCreary  v.  State,  73  Ala.  482,  holding 
void,  a  discriminatory  tax  upon  imported  liquors;  Stratford  v. 
Montgomery,  110  Ala.  626,  20  So.  129.  holding  law  taxing  brokers 
not  applicable  to  brokers  representing  nonresident  principals  ex- 
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olusively;  Lin  Sing  v.  Washburn,  20  Cal,  571,  580,  denying  validity 
of  law  taxing  Chinese  for  privilege  of  residing  in  State;  Carson 
River,  etc.,  Co.  v.  Patterson,  33  Cal.  340,  denying  power  of  State  to 
levy  toll  on  logs  floated  down  stream  from  one  State  to  another: 
People  V.  Raymond,  34  Cal.  498,  499,  holding  law  requiring  affixing 
of  stamp  to  passenger  tickets,  restrictive  of  commerce  and  void; 
Ex  parte  Thomas,  71  Cal.  205,  12  Pac.  53,  denying  validity  of  act 
discriminating  in  taxa^on  of  dealers  in  imported  goods;  San  Benito 
County  V.  S.  P.  R.  R.  Co.,  77  CaL  521,  19  Pac,  828,  denying  power 
of  State  to  tax  franchises  of  interstate  railroads;  State  Treasurer  v. 
Philadelphia,  etc.,  R.  R.  Co.,  4  Houst  190,  204,  to  levy  per  capita 
tax  upon  railroads  for  persons  carried  Into  or  out  of  the  State;  Webb 
V.  Dunn,  18  Fla.  724,  to  levy  toll  on  vessels  entering  harbor;  Osborne 
v.  State,  33  Fla.  172,  39  Am.  St  Rep.  104,  14  So.  591,  25  L.  R.  A.  124, 
law  taxing  business  done  by  express  companies  applicable  to  com- 
panies doing  local  or  State  business;  Holllda  v.  Hunt,  70  111.  113,  22 
Am.  Rep.  60,  holding  void  a  State  law  purporting  to  regulate  sales  of 
patent  rights  and  to  prevent  frauds  in  connection  therewith;  State 
ex  rel.  v.  Garton,  32  Ind.  7,  2  Am.  Rep.  319,  denying  power  of  con- 
gress to  require  affixing  of  revenue  stamp  as  pre-requisite  to  validity 
of  sheriffs  bond;  City  of  Huntington  v.  Mahan,  142  Ind.  698,  51  Am. 
St.  Rep.  202,  42  N.  B.  464,  holding  city  ordinance,  requiring  payment 
of  license  tax  by  peddlers,  to  have  no  application  to  salaried  dis- 
tributing agent  of  firm  located  in  another  State;  Council  Bluffs  v. 
Kansas  City,  etc.,  R.  R.  Co.,  45  Iowa,  349,  24  Am.  Rep.  779,  holding 
void,  an  act  requiring  roads  connecting  with  Union  Pacific  railroad 
to  transfer  at  Council  Bluffs;  Gatton  v.  Chicago,  etc.,  Ry.  Co.,  95 
Iowa,  129,  63  N.  W.  595,  28  L.  R.  A.  562,  refusing  to  allow  recovery 
for  overcharge  on  interstate  shipment;  Daniel  v.  Trustees,  78  Ky. 
544,   holding  void  tax  upon  sales  by  auctioneers,   discriminating 
against  nonresidents;  Higglns  v.  Lime,  130  Mass.  3,  denying  power 
of  State  to  regulate  inspection  and  sale  of  lime  imported  from  an- 
other State;  Colt  v.  Sutton,  102  Mich.  326,  60  N.  W.  690,  25  L.  B.  A. 
820,  holding  law  exacting  franchise  tax  from  foreign  corporations 
doing  business  In  State,  Inoperative  as  to  commercial  corporations 
represented  by  agents;  State  v.  North,  27  Mo.  475,  478,  479,  480,  481, 
holding  void,  a  discriminatory  tax  upon  vendors  of  foreign  goods; 
Barker  v.  Bank,  59  N.  H.  311,  holding  national  bank  not  subject  to 
penalty  against  usury  imposed  by  State  law;  Erie  Ry.  Co.  v.  State,  31 
N.  J.  L.  540,  86  Am.  Dec.  234,  denying  power  of  State  to  tax  foreign 
railroad  corporations  upon  basis  of  amount  of  freight  and  number  of 
passengers  carried  (In  accord  with  dissenting  opinion,  S.  C.  30  N. 
J.  li.  493);  People  ex  rel.  v.  Wemple,  138  N.  Y.  5,  33  N.  E.  721,  19  L. 
R.  A.  696,  franchises  of  corporation,  engaged  in  interstate  trans- 
portation; State  V.  Norris,  78  N.  C.  445,  but  asserting  power  of  State 
to  regulate  sale  of  "  commercial  fertilizers,"  If  imports  are  not  dis- 
criminated against;  Lawrence  v.  Hodges,  92  N.  C.  677,  53  Am.  Rep. 
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43T  holding  State  law,  requiring  registry  of  chattel  mortgages,  in- 
operative as  to  mortgage  on  vessel  enrolled  under  act  of  congrress; 
Sipe  V.  Murphy,  49  Ohio  St  546,  31  N.  E.  887,  17  L.  R. 
A.  187,  declaring  void  a  city  ordinance  levying  special  tax 
upon  goods  brought  into  city  and  sold  at  auction;  Arnold 
V.  Yanders,  C6  Ohio  St  420,  60  Am.  St  Rep.  755,  47  N. 
K.  51,  denying  power  of  State  to  regulate  sale  of  convict- 
made  goods  imported  from  other  States;  State  v.  Ranlfin,  76  N.  W. 
301,  holding  person  soliciting  orders  for  nonresident  manufacturer 
not  liable  to  license  tax;  Southern  Express  Co.  v.  Hood,  15  Rich.  L. 
78,  94  Am.  Dec.  144,  holding  tax  levied  upon  gross  receipts  of  express 
•companies  generally,  included  receipts  of  company  doing  interstate 
business;  Railroad  Oomrs.  v.  Railroad  Co.,  22  S.  0.  236,  denying 
power  of  State  to  regulate  rates  and  fares  for  transportation  to 
points  outside  State;  State  v.  Morgan,  2  S.  Dak.  51,  48  N.  W.  320, 
but  holding  mercantile  agency  not  an  instrument  of  interstate  com- 
merce entitled  to  exemption  from  taxation;  State  v.  Scott  98  Tenn. 
258^  259,  39  S.  W.  2,  30  L.  R.  A.  462,  denying  validity  of  special  tax 
upon  persons  soliciting  for  photographers  outside  State;  Rail- 
road Co.  V.  Harris,  99  Tenn.  710,  43  S.  W.  120,  but  holding  valid,  a 
law  purporting  to  tax  only  railroads  operating  wholly  within  State; 
Higgins  V.  Rinker,  47  Tex.  390,  392,  holding  void,  a  prohibitory 
liquor  law  discriminating  against  imported  liquors;  N.  &  W.  R.  R. 
Co.  V.  Commonwealth,  88  Va.  101,  29  Am.  St  Rep.  710,  13  S.  E.  342, 
13  L.  R.  A.  109,  holding  statute  prohibiting  running  of  trains  on 
Sunday  inoperative  as  to  interstate  lines.  See  also  valuable  notes 
upon  this  subject  in  52  Am.  Dec.  333;  59  Am.  Rep.  269,  280  (collect- 
ing and  reviewing  authorities);  27  Am.  St.  Rep.  550. 

Dissenting  opinions  in  the  following  cases  cite  the  principal  case 
upon  this  point:  New  York  v.  Miln,  11  Pet.  156,  160,  161,  9  L.  669, 
^1,  majority  holding  valid,  as  a  police  regulation,  a  State  law  re- 
quiring masters  of  vessels  to  furnish  lists  of  immigrants;  Groves  v. 
Slaughter,  15  Pet  511,  10  L.  823,  arguing  against  invalidity  of  clause 
in  State  Constitution  empowering  legislature  to  prohibit  admission 
of  slaves;  Woodruif  v.  Parham,  8  Wall.  144,  19  L.  390,  majority 
holding  that  tax  upon  sales  generally,  included  goods  brought  from 
other  States;  O'Neil  v.  Vermont  144  U.  S.  354,  36  L.  463, 12  S.  Ct 
705,  where  constitutionality  of  act  in  question  was  not  considered 
hy  majority;  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S.  464,  42  L. 
1110,  18  S.  Ct  684,  dissenting  only  from  reasoning  of  majority,  and 
concurring  in  holding  State  law  regulating  sales  of  liquors,  in- 
operative to  prevent  storage  in  original  packages;  Hinson  v.  Lott, 
40  Ala.  135,  136,  majority  asserting  power  of  State  to  levy  special 
tax  upon  liquor  imported  from  other  States;  Coite  v.  Society  for 
Savings,  32  Conn.  191,  196,  arguing  against  validity  of  act  taxing 
savings  banks  whose  deposits  were  largely  Invested  in  Federal 
securities;  Commonwealth  v.  Huntley.  156  Mass.  248,  249.  30  N.  E. 
1132,  15  L.  R.  A.  845,  846,  majority  holding  valid  a  law  regulating 
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sales  of  oleomargarine  imported;  Walcott  v.  People,  17  Mich.  93, 
majority  asserting  power  of  State  to  tax  express  companies  on  gross 
amount  of  business  done  in  State;  Grow  t.  State,  14  Mo.  306,  317, 
majority  holding  dealer  in  imported  goods  to  be  subject  to  law 
taxing  merchants  generally;  €k>mmon wealth  v.  Gloucester  Ferry  Co., 
98  Pa.  St  119,  121,  majority  holding  ferry  company  landing  pas- 
sengers in  State  to  be  foreign  corporation  liable  to  tax  upon  capital 
stock;  New  York  v.  Roberts,  171  U.  S.  671,  676,  where  majority  held 
corporation  dealing  largely  in  imported  drugs  liable  to  general  tax 
upon  capital  stock;  Lake  Shore,  etc.,  Ry.  CJo.  y.  Ohio,  173  U.  S.  316, 
majority  asserting  power  of  State  to  require  interstate  roads  to  stop 
trains  at  certain  stations. 

Cited  approvingly,  but  without  making  particular  application  of 
the  rule,  in  Interstate  Commerce  Com.  y.  Brimson,  154  U.  S.  470,  38 
L.  1055,  14  S.  Ct  1130;  United  States  y.  C.  C.  Knight  Co.,  156  U.  S. 
15,  39  L.  330, 15  S.  Ct  255;  Sweatt  y.  Railroad  Co.,  5  Bank.  Reg.  248, 
8  Cliff.  351,  F.  C.  13,684;  United  States  v.  Bridleman,  7  Sawy.  250, 
7  Fed.  001;  Beebe  y.  State,  6  Ind.  538;  Norris  y.  Doniphan,  4  Met 
(Ky.)  431;  Dover  y.  Portsmouth  Bridge  Co.,  17  N.  H.  229;  Stacy  y. 
La  Belle,  99  Wis.  522,  67  Am.  St  Rep.  880,  75  N.  W.  61,  41  L.  R.  A. 
421. 

The  principal  case  has  been  distinguished  upon  this  point  in 
numerous  cases,  as  follows:  New  York  y.  Miln,  11  Pet.  134,  136, 
145,  147,  9  L.  660,  661,  665,  666,  holding  State  statute  requiring 
masters  to  furnish  city  officers  with  lists  of  immigrants,  not  a  regu- 
lation of  commerce;  License  Cases,  5  How.  578,  601,  12  L.  289,  300, 
affirming  13  N.  H.  580, 586,  and  asserting  power  of  State  to  prohibit 
sales  of  liquor  in  less  than  certain  quantity;  Veazie  y.  Moor,  14 
How.  575,  14  L.  548,  holding  valid  a  State  law  granting  to  an  indi- 
vidual exclusive  privileges  of  navigation  upon  a  river  lying  wholly 
within  the  Sticite  and  not  navigable  in  connection  with  any  inter- 
state waterway;  Gilman  v.  Philadelphia,  3  WalL  730,  18  L.  101, 
refusing  to  enjoin  the  erection  of  a  bridge  across  a  navigable  river 
lying  within  a  State,  it  appearing  that  such  bridge  would  benefit 
the  public  generally  and  that  congress  had  not  acted  in  such  mat- 
ters; Pervear  v.  Commonwealth,  5  Wall.  478,  18  L.  609,  holding 
license  from  Federal  government  under  internal  revenue  laws,  uo 
bar  to  Indictment  under  State  law  prohibiting  sale  of  liquor;  Society 
V.  Colte,  6  Wall.  605,  18  L.  902,  holding  that  where  State  law  taxes 
deposits  in  savings  banks,  a  bank  is  not  exempt  because  of  fact  that 
deposits  are  invested  in  Federal  securities,  themselves  exempt  from 
taxation;  Sherlock  v.  Ailing,  93  U.  S.  103,  23  L.  820,  holding  valid 
a  State  law  subjecting  owners  of  vessels  engaged  in  interstate  trade 
to  liability  for  negligence  resulting  in  injury  to  passengers;  Doyle 
y.  Continental  Ins.  Co.,  94  U.  S.  542,  24  L.  152,  asserting  power  of 
State  to  exclude  foreign  corporations  not  complying  with  State 
regulations;  Beer  Co.  v.  Massachusetts,  97  U.  S.  33,  24  L.  992,  to 
prohibit  manufacture  or  sale  of  liquors,  although  such  act  may 
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devest  powers  of  corporation  organized  for  that  purpose  under  State 
law;  Machine  Co.  v.  Gage.  100  U.  S.  677,  25  L.  755,  and  Bmert  v. 
Missouri,  156  U.  S.  312,  313,  316,  321,  39  L.  434,  435,  436,  437.  16  S. 
Ct  371,  372,  374,  affirming  validity  of  State  law  taxing  vendors  of 
sewing  machines  regardless  of  place  of  manufacture;  Tieman  v. 
lUnker.  102  U.  S.  126,  26  L.  104,  refusing  to  enjoin  operation  of  State 
law  prohibiting  sales  of  liquor  generally  in  less  than  certain  quan- 
tity; Home  Ins.  CJo.  v.  New  York,  134  U.  S.  599,  33  L.  1029,  10  S. 
Ct.  695,  holding  that  tax  upon  corporations,  upon  basis  of  capital 
stock,  is  operative  as  to  corporation  whose  capital  is  invested  in 
Federal  bonds;  New  York  v.  Roberts,  171  U.  S.  664,  holding  tax 
upon  capital  stock  of  corporation  valid,  although  corporation  deals 
largely  in  imported  goods;  United  States  v.  New  Bedford  Bridge, 
1  Wood.  &  M.  417,  418,  430,  486,  F.  C.  15,867,  recognizing  rule,  but 
holding  that  Federal  courts  have  not  Jurisdiction,  in  absence  of 
express  grant  by  congress,  of  indictment  for  obstructing  navigable 
river  by  authority  of  State;  Sweatt  v.  Railroad  Co.,  5  Bank.  Reg. 
249,  3  Cliff.  352.  F.  C.  13,684,  holding  railroad  chartered  by  State 
not  an  instrument  of  State  government,  and  affirming  power  of 
congress  to  provide  for  transfer  of  franchises  of  insolvent  com- 
panies under  national  bankrupt  law;  Ex  parte  Thornton,  4  Hughes, 
228,  12    Fed.  544,  545.  and    In  re  Rudolph,  2    Fed.  68,   refusing 
to  declare  law  taxing  drummers  unconstitutional,   in   absence  of 
proof  of  its  discriminatory  effect;  In  re  Hoover,  30  Fed.  5:^,  holding 
rule  inapplicable  under  facts:  Cotting  v.  Kansas  City,  etc.,  Co.,  82 
Fed.  842,  holding  stock-yards  company  not  sich  instrument  of  in- 
terstate commerce  as  to  be  exempt  from  regulation  of  charges  by 
State;  Oliver  Finney,  etc.,   Co.  v.   Speed,  87  Fed.  413,   affirming 
validity  of  law  taxing  stock  of  merchants  without  discrimination  as 
to  residence;  Osborn  y.  Mobile.  44  Ala.  498,  holding  valid,  a  law 
exacting  license  from  companies  doing  business  In  city  and  whose 
business  extended  beyond  limits  of  State.    Criticised  and  distln- 
CTulshed  In  People  v.  Coleman,  4  Oal.  56,  61,  60  Am.  Dec.  590,  593, 
asserting  power  of  State  to  lay  special  tax  upon  sales  of  goods 
brought  Into  State.    Criticised,  and  declared  to  have  been  overruled. 
In  Padelford  v.  Savannah,  14  Ga.  445,  446,  447,  448,  449,  453,  454. 
513,  514,  asserting  concurrent  power  of  States  In  regard  to  Interstate 
commerce  and  declaring  valid  a  tax  upon  sales  of  goods  brought 
from  other  States. 

Distinguished  also  in  Sears  v.  Commissioners,  36  Ind.  271,  assert- 
ing power  of  State  to  demand  license  tax  from  peddlers  selling 
foreign  merchandise;  Cory  v.  Carter.  48  Ind.  345,  17  Am.  Rep.  749, 
asserting  plenary  power  of  State  over  Its  own  citizens,  and  holding 
Talld  a  law  providing  separate  schools  for  negro  children;  Western 
tJ.  Tel.  Co.  v.  Pendleton,  96  Ind.  13,  48  Am.  Rep.  693,  holding  law, 
providing  penalty  for  failure  of  telegraph  company  to  transmit  mes- 
sages to  points  outside  of  State,  to  be  valid  aa  exercise  of  police 
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power;  Santo  v.  Iowa,  2  Iowa,  196,  197,  63  Am.  Dec.  496,  497,  as- 
serting power  of  State  to  prohibit  sales  of  liquor  without  discrimi- 
nation as  to  place  of  manufacture;  City  of  Keokuk  v.  Keokuk,  etc.. 
Packet  Co.,  45  Iowa,  208,  holding  valid  an  ordinance  fixing  reason- 
able rates  for  use  of  city  wharves;  State  v.  Fields,  98  Iowa.  750, 
C2  N.  W.  654,  holding  officer  of  national  bank  amenable  to  State 
law  providing  penalty  for  receiving  deposits  knowing  that  bank  is 
insolvent;  State  v.  FuUerton,  7  Rob.  (La.)  216,  holding  tax  upon 
passengers  carried  in  vessels,  payable  by  passengers  themselves, 
not  a  regulation  of  commerce;  Succession  of  Mager,  12  Rob.  (La.) 
587,  holding  tax  upon  legacies  payable  to  nonresidents  not  a  regu- 
lation of  cemmerce;  Crow  v.  Missouri,  14  Mo.  322,  331,  334,  335, 
337,  338,  holding  tax  upon  merchants  generally,  applicable  to  mer- 
r'hants  dealing  in  imported  goods;  State  v.  Addirigton,  12  Mo.  App. 
225,  226,  holding  law,  prohibiting  sales  of  oleomargarine,  valid  as 
proper  exercise  of  police  power;  Territory  v.  Farnsworth,  5  Mont. 
318,  319,  320,  323,  5  Pac.  875.  876,  87a  and  Ex  parte  Robinson,  12 
Nev.  271,  273,  28  Am.  Rep.  798,  799,  holding  tax  upon  commercial 
travellers  selling  by  sample  applicable  to  those  dealing  solely  in 
Imported  goods;  State  v.  Delaware,  etc.,  R,  R.  Co.,  30  N.  J.  L.  479, 
asserting  power  of  State  to  tax  foreign  railway  companies  doing 
business  in  State,  taking  as  basis  the  number  of  passengers  and 
amount  of  freight  carried  (reversed  in  31  N.  J.  L.  540.  86  Am.  Dec. 
234);   State  v.   Newton,    50   N.   J.    L.   538,    14   Atl.   606,   asserting 
power  of  State  to  regulate  traffic  in  oleomargarine;   Benedict  v. 
Columbus  Construction  Co.,  49  N.  J.  Eq.  41,  23  Atl.  491,  to  regulate 
transportation  of  natural  gas,  in  absence  of  cougressional  action; 
Wynehamer  v.  People,  13  N.  Y.  449,  to. regulate  sales  of  liquor  at 
retail;  Western  Union,  etc.,  Oo.  v.  Mayer,  28  Ohio  St.  528,  asserting 
validity  of  tax  upon  gross  receipts  from  business  done  by  telegraph 
company  witliln  State;  McGuire  v.  State,  42  Ohio  St.  532,  holding 
statute  exempting  "  pure  juice  of  the  grape  "  cultivated  within  State 
from  operation  of  law,  prohibiting  sales  of  intoxicating  liquor,  not 
a  regulation  of  commerce;  Commonwealth  v.  Philadelphia,  etc.,  Ry. 
Co.,  02  Pa.  St  296,  297,  1  Am.  Rep.  408,  409;  affirmed,  15  Wall.  295, 
21  L.  168.  asserting  power  of  State  to  tax  t>roperty  of  interstate 
railroads  upon  basis  of  gross  amount  of  business  done  in  State; 
Insurance  Co.  of  N.  A.  v.  Commonwealth,  87  Pa.  St.  181,  183,  30 
Am.  Rep.  354,  355,  to  tax  insurance  companies  upon  same  basis; 
Rothermel  v.  Meyerle,  136  Pa.  St.  263,  20  Atl.  587,  9  L.  R.  A.  368,  to 
tax  peddlers  buying  dairy  produce  in  certain  county  with  intent 
to  send  it  out  of  county;  Albrecht  v.  State,  8  Tex.  App.  226,  227, 
34  Am.  Rep.  743,  744,  sustaining    validity    of    liquor    tax    levied 
upon     basis     of     sales,    regardless     of     place     of     manufacture; 
Eyre  v.  Jacob,  14    Gratt.  429,  73    Am.  Dec.  370,  of    a    tax  upon 
collateral    inheritances;    dissenting    opinions.   Pollock  v.   Farmers' 
L,  &  T.  Co.,  157  U.  S.  616,  39  L.  842,  15  S.  Ct  714,  and  on  rehearing, 
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158  U.  S.  665,  691,  39  L.  1135.  1144,  15  S.  Ct.  931.  941,  majority 
denying  power  of  congress  to  tax  instrumentalities  of  State  govern- 
ment; dissenting  opinion,  Norfolk,  etc.,  R.  R.  Co.  v.  Commonwealth, 
88  Va.  109,  29  Am.  St.  Rep.  713,  13  S,  E.  344,  13  L.  R.  A.  112,  ma- 
jority holding  statute  prohibiting  running  of»  freight  trains  on 
Sunday,  InoperatlTe  as  to  trains  operating  on  interstate  lines. 

Miscellaneous  citations.— Cited  in  Worcester  v.  Georgia,  6  Pet 
537,  8  L.  492,  as  instance  of  indictment  for  fine  and  forfeiture; 
Dodge  V.  Woolsey,  18  How.  353,  15  L.  410,  and  Nicholson  v.  Thomp- 
f?on,  5  Rob.  (La )  396,  as  instance  where  Supreme  Court  exercised 
jurisdiction  to  determine  constitutionality  of  State  law;  Nlcol  v. 
Ames,  173  U.  S.  518,  as  Instance  where  court  determined  validity 
of  law  imposing  tax:  Central  Trust  Co.  v.  Chattnnooga,  (58  Fed.  692, 
on  point  that  mere  change  in  form  of  expression  cannot  vary  clear 
intent;  Atkinson  v.  Railroad  Co.,  2  Fed.  Cas.  109,  as  authority  for 
holding  that  States  may  authorize  erection  of  bridges,  provided  they 
do  not  Interfere  with  navigation:  Cottle  v.  Spitzer.  65  Cal.  458,  52 
Am.  Rep.  307,  4  Pac.  437,  as  instance  where  constitutional  prohibition 
was  sought  to  be  evaded  by  taxation;  Fuller  v.  Chicago,  etc.,  R.  R. 
Co.,  31  Iowa,  207,  approving  definition  of  term  commerce,  p.  446; 
Wintz  V.  Girardy,  31  La.  Ann.  386,  on  point  that  charge  by  licensed 
auctioneer  for  making  sales  Is  not  tax  upon  goods  sold:  Common- 
wealth V.  Jones,  82  Va.  795,  1  S.  E.  88.  on  point  that  license  tax  is 
tax  for  revenue;  dissenting  opinion,  Prigg  v.  Pennsylvania,  16  Pet. 
655,  10  L.  1104,  as  authority  for  holding  that  where  States  possess 
<?oncurrent  powers  with  congress,  they  may  act  until  these  powers 
conflict  Erroneously  cited  in  dissenting  opinion,  Livingston  v. 
Story,  11  Pet  397,  9  L.  764.  Pittsburg  v.  Bank,  55  Pa.  St  50,  cites 
dissenting  opinion  of  Thompson,  J.,  p.  458,  on  point  that  States 
cannot  tax  national  banks. 

12  Wheat  460-^80,  6  L.  693,  UNITED  STATES  v.  GOODING. 

Criminal  law  —  Evidence.—  The  act  of  one  conspirator  in  the 
prosecution  of  the  conspiracy  is  considered  as  the  act  of  all,  and  is 
evidence  against  all,  p.  469. 

Cited  and  principle  applied  in  the  following  cases:  United  States 
V.  Wilson,  1  Bald.  104,  F.  C.  16.730,  charging  jury  to  effect  that  all 
who  are  present,  aiding  and  abetting  when  felony  is  committed,  are 
principals;  United  States  v.  Hinman,  1  Bald.  295,  F.  C.  15,370,  hold- 
ing that  in  case  of  conspiracy  to  pass  counterfeit  notes  possession 
of  notes  by  one  is  possession  of  others;  United  States  v.  The  Mary 
N.  Hogan,  18  Fed.  538,  holding  act  of  one  part  of  expedition,  acting 
in  violation  of  neutrality,  to  be  act  of  all;  State  v.  Ford,  37  La.  Ann. 
460,  holding  declaration  of  one  conspirator  as  to  instructions  re- 
ceived from  another,  evidence  against  latter;  State  v.  Banks,  40 
La.  Ann.  738,  5  So.  19,  sustaining  ruling  of  lower  court,  admitting 
as  eyidence  declarations  of  one  conspirator  as  to  manner  of  com- 
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mltting  murder;  State  v.  Soper,  16  Me.  29JS,  33  Am.  Dec.  668,  holding 
confession  of  one  of  several  persons  Jointly  indicted  for  larceny 
admissible  in  evidence  against  others;  Strohmeyer  y.  Zeppenfeld, 
28  Mo.  App.  273,  as  to  act  of  one  of  several  persons  engaged  in 
conspiracy  to  defeat  title  to  land;  State  v.  Larkin,  49  N.  H.  44,  but 
holding  such  acts  not  to  be  evidence  against  other  conspirators,  if 
not  actually  done  in  furtherance  of  conspiracy.  So  also  in  State  v. 
George,  7  Ired.  323,  327,  holding  that  conspiracy  must  be  estab- 
lished; Preston  v.  State,  4  Tex.  App.  200,  holding,  however,  that 
evidence  of  ill-feeling  between  one  conspirator  and  deceased  is  not 
admissible  as  evidence  against  others  jointly  indicted  for  murder. 
Distinguished  in  Logan  v.  United  States,  144  U.  S.  309,  36  L.  445, 
12  S.  Gt.  632,  holding  acts  or  declarations  of  conspirator  after  con- 
spiracy has  ended  not  admissible  as  evidence  against  others.  So 
also  in  Brown  v.  United  States,  150  U.  S.  98,  37  L.  1013,  14  S.  Ct  39. 
and  Patton  v.  State,  6  Ohio  St.  470;  Fonts  v.  State,  7  Ohio  St  476^ 
holding  rule  inapplicable  to  acts  and  declarations  of  conspirator  in 
his  own  behalf  and  not  in  furtherance  of  conspiracy. 

Agency.— Whatever  an  agent  does,  within  the  scope  of  his  au- 
thority, binds  his  principal  and  is  his  act;  accordingly,  declarations 
of  a  master  concerning  the  voyage,  made  while  endeavoring  to  hire 
a  mate,  and  as  inducements  to  him  to  engage,  are  evidence  against 
his  employer,  pp.  469,  470. 

This  rule  has  been  cited  and  applied  as  follows:  American  Fur 
Co.  V.  United  States,  2  Pet  364,  7  L.  452,  holding  that  admissions 
of  one  of  several  persons  associated  for  an  illegal  purpose  may  be 
taken  as  evidence  against  others;  Barreda  v.  Silsbee,  21  How.  164, 
16  L.  92,  holding  parol  evidence  admissible  to  prove  declarations  of 
agent  of  shipowner,  made  as  inducement  to  charter;  Stockwell  v. 
United  States,  13  Wall.  550,  20  L.  496,  holding  knowledge  by  mem- 
ber of  firm,  of  Illegality  of  importation,  rendered  firm  liable  to 
penalty  therefor;  Nudd  v.  Burrows,  91  U.  S.  438»  23  L.  289,  13  Bank. 
Reg.  290,  holding,  in  action  by  assignee  to  recover  moneys  pajd 
creditor,  that  admissions  of  bankrupt  were  admissible  to  show 
fraud;  United  States  r.  The  Isla  de  Ouba,  2  Cliff.  301,  F.  C.  15,447, 
holding  declarations  of  master,  as  to  his  suspicions  that  purpose  of 
voyage  was  not  legal,  admissible  in  evidence;  United  States  v.  Hart- 
well,  3  Cliff.  228,  F.  C.  15,318,  holding  declarations  of  public  officer 
that  he  loaned  public  funds  to  others,  admissible  as  evidence  against 
those  others  Indicted  with  him  for  misappropriation;  Aiken  v.  Beraia, 
3  Wood.  &  M.  355,  F.  G.  109,  but  case  decided  upon  other  grounds, 
agency  not  clearly  appearing;  McPherrin  v.  Jennings,  66  Iowa,  624^ 
24  N.  W.  242,  holding  declarations  of  employee  in  livery-stable  ad- 
missible to  show  negligence  whereby  plaintiff's  horse  was  killed; 
State  V.  Lemon,  92  N.  C.  793,  holding  that,  where  defendant  swore 
that  he  sent  his  wife  to  borrow  money  to  pay  for  property  alleged 
to  have  been  stolen,  declarations  of  wife  to  person  of  whom  money 


613  United  States  ▼.  Geodlng.      12  Wheat.  46(M80 

was  borrowed  were  admissible  on  behalf  of  State;  Western  Ins.  Co. 
T.  Tobin,  32  Ohio  St  100,  holding  declarations  of  master,  as  to 
matters  affecting  risk,  admissible  in  action  against  Insurance  com- 
pany after  loss. 

Distinguished  in  United  States  ▼.  Gardiner,  25  Fed.  Cas.  1253, 
under  facts;  Newell  v.  Roberts,  13  Conn.  71,  where  admissions  not 
part  of  res  gestse  held  not  admissible  against  principal;  Phelps  v. 
James,  86  Iowa,  402,  41  Am.  St  Rep.  499,  53  N.  W.  275,  holding 
rule  inapplicable  where  declarations  made  after  termination  of 
employment;  Franlslin  Banlc  v.  Steward,  37  Me.  526,  holding  declara- 
tions of  cashier  as  to  past  transactions  not  admissible  against  bank; 
Corbin  v.  Adams,  6  Gush.  97,  where  agency  not  clearly  shown. 

Criminal  law  —  Evidence. —  The  burden  of  proof  of  offenses 
charged  in  an  indictment  under  a  Federal  law,  rests  upon  the 
United  States,  unless  a  different  provision  is  expressly  made  by 
statute,  p.  471. 

Cited  and  principle  applied  in  Fuller  y.  State,  12  Ohio  St  434, 
where  accused  was  indicted  under  State  law  prohibiting  sales  of 
liquor. 

Distinguished  In  Blann  v.  Beal,  5  Ala.  360,  under  construction  of 
statute  providing  penalty  for  negligence  of  public  officer. 

Slaves  and  slave-trade.—  Preparations  for  a  slave- voyage,  which 
clearly  manifest  or  accompany  the  illegal  intent,  even  though 
Incomplete  and  imperfect,  and  before  the  departure  of  the  vessel 
from  port,  constitute  a  fitting  out  for  the  purpose  of  such  trade, 
p.  473. 

Cited  and  principle  applied  in  The  Slavers,  2  Wall.  380,  17  L.  910, 
decreeing  forfeiture  of  vessel  in  absence  of  evidence  to  explain 
suspicious  equipment;  The  Yacht  Wanderer,  1  Sprague,  519,  F.  O. 
17,139,  holding  vessel  liable  to  forfeiture  where  illegal  intent  Is 
shown,  although  vessel  not  adapted  for  purpose  of  slave-trade; 
Charge  to  Grand  Jury,  30  Fed.  Cas.  1027,  instructing  as  to  offenses 
under  slave-trade  act  generally. 

Indictment. —  In  an  Indictment  for  fitting  out  a  vessel  for  the 
slave  trade,  it  is  not  necessary  to  aver  the  particular  acts  of  prepara- 
tion, p.  473. 

Cited  and  principle  applied  in  United  States  v.  Brig  Neurea,  19 
How.  94,  15  L.  532,  holding  that  where  indictment  charges  carrying 
of  more  passengers  than  statute  allows,  it  need  not  state  where 
they  were  carried;  United  States  v.  Simmons,  96  U.  S.  363,  364, 
365,  24  L.  820,  821,  holding  that  Indictment  for  unlawful  distilling 
need  not  charge  that  spirits  distilled  were  alcoholic.  Cited  also 
In  dissenting  opinion,  United  States  v.  Reese,  92  U.  S.  234,  23  Jm 
670,  where,  however,  question  did  not  arise. 

Indictment. —  In  determining  the  degree  of  certainty  with  which 
an  offense  is  to  be  set  out  in  an  indictment,  the  courts  are  to  be 
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guided  largely  by  the  peculiar  circumstances  of  each  case  as  it 
arises,  p.  474. 

Cited  and  principle  applied  in  Fnited  States  v.  Schuler,  6  McLean, 
33,  F.  C.  16,234,  holding  it  necessary,  in  indictment  for  removing 
timber  from  public  lands,  that  location  of  land  should  be  particularly 
designated;  Moflfatt  v.  State,  11  Ark.  1T2,  178.  holding  that  indict- 
ment under  law  prohibiting  gambling,  must  contain  names  of 
players;  Commonwealth  v.  Nax,  13  Gratt  790.  sustaining  indict- 
ment for  violation  of  license  laws. 

Indictment. —  In  general,  it  is  sufficient  if  the  indictment  allege 
the  offense  in  the  language  of  the  statute    creating  it,  p.  474. 

The  following  cases  applying  this  rule  are  collected  by  the  cita- 
tions:   Ledbetter  v.  United  States,  170  U.  S.  612,  42  L.  1164,  18  S. 
Ct.  776,  as  to  indictment  for  violation  of  revenue  laws;  United 
States  V.  Wilson,  1  Bald.  119,  F.  C.  16.730,  for  robbing  United  States 
mails;  United   States  v.   Hlnman,   1   Bald.  294,   F.   C.    15,370,  for 
forging  orders  upon  Bank  of  United  States;  United  States  v.  Henry, 
3  Ben.  31.  33,  t'.  C.  15,350,  for  executing  fraudulent  bond  under 
revenue  laws;  United  States  v.  Patterson,  6  McLean.  467,  F.  C. 
16,011,  holding  that  In  indictment  for  embezzlement  of  letter  con- 
taining bank  note,  latter  need  not  be  described;  Ignited  States  v. 
Noelke,  17  Blatchf.  560,  1  Fed.  432.  holding  that  indictment  charg- 
ing the  sending  of  a  letter  concerning  lotteries  through  the  mail 
need  not  state  that  lottery  was  one  "  offering  prizes; "  Marcus  v. 
United  States,  16  Fed.  Cas.  705,  sustaining  indictment  for  violating 
law  regarding  gambling;  United  States  v.   Ballard,  24  Fed.  Cas. 
969,  971,  sustaining  information  for  violation  of  revenue  laws;  United 
States  V.  O'Sullivan,  27  Fed.  Cas.  369,  overruling  motion  to  quash 
Indictment  for  violation  of  neutrality;  United  States  v.  White,  28 
Fed  Cas.  548,  and  United  States  v.  Doherty,  25  Fed.  29,  holding 
unnecessary  a  description  of  offense  in  indictment  charging  vio- 
lation of  election  laws;  United  States  v.  Scott.  74  Fed.  217,  apply- 
ing rule  to  indictment  for  violation  of  civil  service  laws;  Whiting 
V.  State,  14  Conn.  491,  493,  36  Am.  Dec.  500,  502,  and  Rawson  v. 
State,   19  Conn.  299,   holding  that  information   for  selling  liquor 
without  license    need  not  aver  kind  nor  quantity  sold;  West  v. 
People,  137  111.  197.  27  N.  E.  35,  sustaining  indictment  for  Issuing 
false  certificates  of  stock;  State  v.  Smith,  46  Iowa,  673,  holding  that 
indictment  charging  offense  in  language  of  statute  is  not  open  to 
objection  on  account  of  form;  Hopkins  v.  Commonwealth,  3  Met. 
465,   holding  that  indictment  charging  possession   of   counterfeit, 
••  with  intent  to  pass  same,"  need  not  allege  intent  to  pass  same 
"as  true;"  Commonwealth  v.  Kelly,  12  Gray,  176,  sustaining  in- 
dictment charging  the  maintaining  of  a  common  nuisance;  Stat» 
V.  Bennett,  102  Mo.  369,  14  S.  W.  868,  10  L.  R.  A.  721,  information 
for  violation  of  license  laws;  State  v.   Trolson,  21   Nev.  422,  32 
Pac«  931,  and  McCann  v.  United  States,  2  Wyo.  290,  sustaining 
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indictment  for  embezzlement;  State  v.  Pierce,  43  N.  H.  276,  holding, 
however,  that  where  statute  is  general  in  terms,  oflPense  must  be 
set  out  sufficiently  to  Identify  acts  complained  of;  dissenting  opinion, 
Uniteil  States  v.  Cannon,  4  Utah,  146,  7  Pac.  384,  concurring  with 
majority  in  applying  rule  in  case  of  indictment  for  bigamy. 

Distinguished  In  In  re  Coleman,  15  Blatchf.  417.  F.  C.  2,980.  order- 
ing release  on  habeas  corpus  of  person  detained  under  affidavit 
failing  to  show  sufficient  cause  for  issuing  warrant;  United  States 
V.  Ford,  34  Fed.  29,  holding  that  indictment  for  interfering  with 
revenue  officer  must  State  facts  sufficient  to  show  indictable  oflPense; 
United  States  v.  TVardell.  49  Fed.  915,  holding  rule  inapplicable 
where  statute  is  in  more  general  terms  than  Is  allowable  in  indict- 
ment; and  United  States  v.  Staton,  2  Fllpp.  323,  F.  C.  16,382,  is  to 
same  eflTect. 

Misdemeanor  —  Accomplices. —  In  case  of  misdemeanor,  all  per- 
sons concerned  In  aiding  or  abetting,  as  well  as  in  perpetrating  the^ 
act,  are  principals,  p.  475. 

Cited  and  pkinclple  applied  in  United  States  v.  Carroll.  32  Fed. 
776,  holding  that  in  indictment  for  aiding  and  abetting  commission 
of  offense  by  registration  officer,  specific  offense  of  office  should 
be  alleged;  Gallott  v.  United  States,  87  Fed.  448,  holding  that  death 
of  principal  before  Indictment  constitutes  no  bar  to  prosecution 
of  person  charged  with  aiding  or  abetting  commission  of  offense; 
Commonwealth  v.  Brown,  154  Mass.  56.  27  N.  E.  777,  holding  em- 
ployee of  express  company  liable  for  forwarding  package  of  liquor 
with  knowledge  that  such  act  was  illegal.  See  also  note,  51  Am. 
Dec.  375,  where  authorities  are  collected. 

Indictment. —  It  Is  sufficient  If  indictment  for  solicitation  to 
commit  crime,  state  the  act  of  solicitation,  without  averment  of 
means  of  solicitation,  p.  475. 

Principle  applied  In  Coffin  v.  United  States,  156  U.  S.  448,  30  L. 
489,  15  S.  Ct.  400,  sustaining  Indictment  for  aiding  commission 
of  embezzlement  by  officer  of  national  bank. 

Indictment. —  In  Indictment  for  treason,  overt  acts  must  be  speci- 
ally laid,  and  must  be  proved  as  laid,  p.  475. 

Cited  in  United  States  v.  Wilson,  1  Bald.  119,  F.  C.  16,730,  as 
stating  exception  to  general  rule. 

Indictment. —  In  an  indictment  for  conspiracy,  it  is  not  neces- 
sary to  set  forth  the  overt  acts  or  means,  p.  475. 

Cited  and  rule  applied  in  United  States  v.  Dnstin,  2  Bond,  335, 
F.  C.  15,011,  sustaining  indictment  for  conspiracy  to  defraud  United 
States  of  taxes  due  under  revenue  laws. 

Statutory  construction. —  The  word  "  such  "  used  In  a  statute 
has  an  appropriate  meaning,  and  must  be  taken  to  refer  to  its 
logical  antecedent,  p.  477. 
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Cited  and  applied  In  Evans  v.  State,  150  Ind.  653.  50  N.  B. 
820,  construing  term  **  such  property,"  as  used  in  information  for 
larceny. 

Statutory  construction. —  It  is  the  duty  of  the  court  to  give  effect 
to  every  word  in  a  statute,  If  it  can  be  done  without  violating  the 
intention  of  the  legislature,  p.  477. 

Statutory  ConBtruction. —  The  terms  "  aid  "  and  "  abet,"  as  used 
in  the  slave-trade  act,  import  assistance,  co-operation  or  encourage- 
ment, p.  476. 

Cited  and  principle  applied  in  United  States  v.  Kelly,  2  Sprague, 
82,  83,  F.  C.  15,  515,  holding  that  under  this  construction,  aider  or 
abettor  need  not  be  present  at  commission  of  primary  offense. 

Slaves  and  slave  trade. —  An  indictment  under  the  slave-trade 
act,  for  fitting  out  vessel  for  purposes  of  such  trade,  must  allege 
that  fitting  out  was  done  within  the  United  States,  p.  478. 

Indictm«nt. —  In  an  indictment  for  violation  of  the  slave-trade 
act,  it  is  not  sufficient  to  aver  an  "  intent  that  the  vessel  should  be 
employed; "  it  must  be  "  with  intent  to  employ,"  p.  478. 

Cited  and  rule  applied  in  United  States  v.  Kelly.  2  Sprague,  80, 
81,  F.  C.  15,515,  holding  that  indictment  for  aiding  in  fitting  out 
vessel  for  slave  trade,  it  must  appear  that  person  aided  had  intent 
to  employ  her  himself  in  that  trade.  Approved,  without  particular 
application  of  rule,  in  United  States  v.  Naylor,  27  Fed.  Cas.  79. 

Practice. —  The  sufficiency  of  an  indictment  may,  in  the  discre- 
tion of  the  court,  be  discussed  and  decided  during  the  trial  before 
the  Jury,  pp.  478,  479. 

Cited  in  United  States  v.  Shoemalter,  2  McLean,  115,  F.  O.  16,279, 
as  instance  of  practice. 

Miscellaneous  citations. —  Cited  in  United  States  v.  Wilson,  1 
Bald.  116,  F.  C.  16,730,  on  point  that  court  will  not  pass  sentence  on 
prisoner  not  indicted  in  manner  prescribed  by  law.  Erroneously 
cited  in  Ex  parte  Hull,  12  Fed.  Cas.  856.  Cited  also  in  United 
States  V.  Fish,  24  Fed.  594,  on  point  that  proof  of  command  or  pro- 
curement to  do  unlawful  act  is  for  Jury;  Village  of  Oquawka  ▼. 
Graves,  82  Fed.  572,  53  U.  S.  App.  459,  but  not  in  point;  Green  v. 
Holway,  101  Mass.  245,  3  Am.  Rep.  340,  on  point  that  in  indictment 
for  violation  of  Federal  law,  intent  must  be  charged. 

12  Wheat  480-486,  6  L.  700,  UNITED  STATES  v.  MARCHANT 
AND  COLSON. 

Jury.—  The  right  of  peremptory  challenge  is  to  be  allowed  prison- 
ers, whether  tried  Jointly  or  severally,  and  upon  a  Joint  trial  each 
may  challenge  his  full  number,  pp.  480,  481. 

Cited  and  principle  applied  in  United  States  v.  Shackelford,  18 
How.  590,  15  L.  496,  holding,  that  where  this  right  is  expressly 
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recognized  by  act  of  congress,  courts  cannot  abridge  It;  Lewis  ▼. 
United  States,  146  U.  S.  376,  36  L.  1014.  13  S.  Ct.  138,  reversing 
Judgment  in  murder  case,  where  challenges  by  prosecution  were  not 
made  In  presence  of  prisoner,  and  Included  Jurors  already  challenged 
by  him;  Barber  v.  State,  13  Fla.  679,  holding  it  error  to  refuse  to 
allow  peremptory  challenge  after  challenge  for  cause;  Cruce  v. 
State,  69  Ga.  88,  89,  90,  denying  power  of  court  to  oblige  persona 
Jointly  indicted  to  Join  in  peremptory  challenges  in  absence  of  agree- 
ment; State  v.  Durien,  29  Kan.  691,  reversing  Judgment  of  court 
where  each  defendant  was  not  allowed  full  number  of  challenges. 

Distinguished,  in  United  States  v.  Hall,  44  Fed.  883,  10  L.  R.  A« 
323,  under  statute,  declaring  persons  indicted  for  Joint  felony  to  be 
one  party  for  puri>ose  of  challenging. 

Jury.— Although  the  statute  33  Edw.  I  took  away  the  right  of 
peremptory  challenge  previously  existing  in  the  crown,  the  practice 
has  since  been,  not  to  compel  the  crown  to  show  cause  at  the  time 
the  objection  is  taken,  but  to  set  aside  the  Juror  until  the  panel  is 
gone  through,  p.  483. 

Cited  and  principle  applied  in  United  States  v.  Wilson,  1  Bald.  82, 
F.  G.  16,730,  following  practice  and  directing  Juror  to  be  set  aside, 
upon  challenge  by  United  states  until  panel  was  exhausted;  United 
States  v.  Douglass,  2  Blatchf.  210,  F.  G.  14,989,  construing  act  of 
congress  and  holding  that  it  did  not  impair  this  qualified  right  of 
challenge  (but  see  dissenting  opinion,  p.  215,  F.  G.  14,989);  Mathls 
T.  State,  31  Fla.  317,  12  So.  688,  holding  it  to  be  error  for  court  with- 
out passing  on  challenge  for  cause  by  State  to  set  Juror  aside  upon 
motion  of  State,  and  proceed  to  organize  Jury. 

Jury.—  The  right  of  peremptory  challenge  is  not  a  right  to  select, 
but  a  right  to  reject  Jurors,  p.  482. 

Quoted  and  principle  applied  in  Pointer  v.  United  States,  151  U. 
8.  412,  38  L.  215,  14  S.  Gt.  416,  holding  prisoner  not  entitled  to  know 
"What  Jurors  prosecution  intends  challenging  before  he  exercises  his 
right;  State  v.  Cezeau,  8  La.  Ann.  115,  State  v.  Cady,  80  Me.  417, 

14  Atl.  941,  State  v.  Doolittle,  58  N.  H.  92,  and  State  v.  Jacobs,  106 
N.  C.  697,  10  S.  E.  1031,  all  denying  right  of  one  defendant  to  object 
to  challenges  by  co-defendant;  State  v.  Durr,  39  La.  Ann.  754,  2  So. 
547,  asserting  right  of  prosecution  to  reject  Juror  at  any  time  prior 
to  acceptance  by  defense;  Turpin  v.  State,  55  Md.  468,  holding  that 
defendant  cannot  object  if  Juror  passed  by  him  Is  challenged  by 
State;  Biddle  v.  State,  67  Md.  306,  10  Atl.  794,  and  Vojta  v.  Pelikan, 

15  Mo.  App.  477,  holding  that  where  Juror  challenged  has  retired 
from  box,  challenge  cannot  be  withdrawn;  Gopehart  v.  Stewart,  80 
N.  G.  102,  holding  incapacity  of  certain  members  of  panel  not  assign- 
able for  error,  where  party  has  not  exhausted  his  challenges;  State 
V.  McQuaige,  5  S.  G.  432,  holding  that  exceptions  to  decision  over- 
ruling challenge  for  cause  will  not  be  considered  where  peremptory 
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cballenges  were  not  exhausted;  likewise  in  Loggins  v.  State,  12  Tex. 
App.  80,  but  holding  that  where  peremptory  challenges  have  been 
exhausted,  overruling  of  challenge  for  cause  is  ground  for  reversal. 
Cited  approvingly,  but  without  particular  application,  in  Tombeckbe 
People  V.  Ransom,  7  Wend.  428;  dissenting  opinion,  State  v.  Cardoza, 
11  S.  C.  249. 

Practice.— Where  two  or  more  persons  are  charged  In  the  siime 
indictment  with  a  capital  offense,  separate  trtals  may  be  allowed  or 
refused,  in  the  discretion  of  the  court,  p.  48G. 

This  rule  has  been  applied  in  the  following  citing  cases:  Logan  v- 
United  States,  144  U.  S.  296,  36  L.  441,  12  S.  Ct.  627,  holding  that 
consolidation,  under  act  of  congress,  of  several  indictments  against 
different  persons  for  one  conspiracy  cannot  be  objected  to  after 
verdict;  United  States  v.  Ball,  163  U.  S.  672,  41  I..  303,  16  S.  Ct.  1196, 
refusing  to  set  aside  verdict  against  persons  jointly  indicted,  be- 
cause one  of  the  accused  declared  to  be  material  witness  in  behalf 
of  others;  United  States  v.  Wilson,  1  Bald.  81,  F.  O.  16,730.  allowing 
separate  trials  under  indictment  for  robbing  mails,  In  absence  of 
objection  by  prosecution;  United  States  v.  Gibert,  2  Sumn.  63,  F.  C. 
15,204,  holding  fact  that  prisoners  desired  to  use  testimony  of  each 
other  in  defense,  afforded  no  reason  for  allowing  separate  trials; 
Ballard  v.  State,  31  Fla.  276,  277,  278,  12  So.  868,  holding  that  court 
Is  not  bound  to  separate  causes  because  one  of  two  parties  jointly 
indicted  Is  not  ready  for  trial;  Caldwell  v.  State,  34  Ga.  17,  refusing 
to  review  decision  of  court  denying  motion  to  sever  causes;  Maton 
V.  People,  15  111.  537,  and  Johnson  v.  People.  22  IlL  318,  holdins 
refusal  not  to  be  assignable  as  error;  State  v.  Leonard,  6  La.  Ann. 
422,  holding  that  where  severance  is  asked  it  should  appear  that 
there  Is  no  evidence  against  party  in  whose  behalf  motion  is  made; 
State  V.  Soper,  16  Me.  295,  33  Am.  Dec.  666,  applying  rule  in  case  of 
joint  indictment  for  larceny;  State  v.  Couley,  39  Me.  92,  overruling 
motion  for  separate  trials  in  murder  case;  Commonwealth  v.  Robin- 
son, 1  Gray,  560,  holding  rule  applicable,  although  by  trying  defend- 
ants together  some  are  unable  to  introduce  certain  evidence;  Com- 
monwealth V.  Powers,  109  Mass.  354,  refusing  to  review  decision 
denying  defendants  separate  counsel  where  objection  not  taken  at 
trial;  Commonwealth  v.  Seeley,  167  Mass.  165,  45  N.  E.  91,  asserting 
power  of  court  to  try  together,  persons  who  have  been  indlctod 
separately  for  same  offense  of  adultery;  State  v.  Smith,  2  Ired.  404,. 
where  facts  were  similar  to  those  in  principal  case;  State  v.  Collins,. 
70  N.  C.  244,  16  Am.  Rep.  773,  holding  that  judge  may,  on  joint 
trial,  exercise  discretion  In  separating  evidence  as  to  each  defendant, 
and  instruct  jury  accordingly;  Anthony  v.  State,  2  R.  I.  308,  ruling 
similarly  in  action  for  assault  and  battery;  State  v.  Wise,  7  RlcJi. 
L.  415,  sustaining  refusal  of  lower  court  in  absence  of  proof  that 
defendants  were  prejudiced  by  joint  trial;  State  v.  McGrew,  la 
Rich.  L.  320,  holding  discretion  not  conti'olled  by  fact  that  wife  of 
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one  defendant  Is  desired  to  testify  for  the  other;  State  v.  Fournler, 
68  Vt  266,  35  Atl.  179,  holding,  however,  that  evidence  should  be 
properly  divided  for  presentation  to  Jury;  dissenting  opinion.  United 
States  V.  Jones,  5  Utah,  558,  18  Pac.  236,  majority  holding  otherwise 
tinder  statute.  Cited  approvingly,  but  without  particular  applica- 
tion of  rule,  in  Jacltson  v.  State,  104  Ala.  3,  16  So.  524;  Walston  v. 
Commonwealth,  16  B.  Mon.  40;  Turpln  v.  State,  55  Md.  468;  People 
V.  Vermllyea,  7  Cow.  383. 

Modified  in  State  v.  Desroche,  47  La.  Ann.  655,  17  So.  211,  holding^ 
that  where  sufficient  cause  for  severance  is  shown,  refusal  of  court 
to  allow  may  be  reviewed  on  appeal.  Distinguished  under  statute  in 
Kemp  V.  Commonwealth,  18  Gratt  981,  and  Commonwealth  y. 
Lewis,  25  Gratt  941. 

Miscellaneous  citations.—  Cited  in  Walston  v.  Commonwealth,  16 
B.  Mon.  37,  on  point  that  statute  giving  to  State  the  right  of  per- 
emptory challenge  in  prosecutions  already  commenced  is  not  ex 
post  facto. 

12  Wheat.  486-498,  6  L.  702,  UNITED  STATES  v.  THREE  HUN- 
DRED AND  FIFTY  CHESTS  OF  TEA. 

Duties.—  The  term  **  concealed,"  as  used  In  the  collection  act, 
applies  to  articles  intended  to  be  secreted  and  withdrawn  from 
public  view  on  account  of  their  being  subject  to  duties,  or  from  some 
fraudulent  motive,  p.  493. 

Cited  and  principle  applied  in  United  States  v.  Twenty-five  Cases, 
etc.,  Crabbe,  380,  F.  C.  16,563,  charging  jury  that  act  was  applicable 
not  only  to  smuggled  goods  but  to  all  goods  on  which  duties  were 
unpaid;  United  States  v.  Cigars,  25  Fed.  Cas.  1074,  applying  rule, 
and  holding  that  forfeiture  does  not  depend  upon  l^nowledge  of  con- 
cealment by  owner. 

Duties.— Under  the  collection  act,  goods  regularly  entered  and 
stored,  duties  being  secured  by  importer's  bond  without  surety,  are 
not  subject  to  forfeiture  by  being  fraudulently  withdrawn  and  con- 
cealed, duties  having  been  secured,  p.  495. 

Duties.— To  authorize  the  seizure  of  goods  under  the  forty-third 
section  of  the  collection  act,  they  must  be  unaccompanied,  not  only 
by  the  proper  certificate,  but  by  marks  required  by  the  thirty-ninth 
section,  p.  496. 

Cited  and  rule  applied  in  United  States  y.  Halberstadt,  26  Fed. 
Cas.  73,  a  similar  case. 

Duties.— A  lien  for  duties  on  imported  goods  cannot  be  enforced 
by  a  libel  in  rem  in  admiralty,  p.  498. 

Cited  and  rule  applied  in  United  States  v.  Pipes,  2  Abb.  501,  F.  0» 
16,116,  holding  proceeding  to  collect  duties  cognizable  only  by  com- 
mon-law side  of  court;  The  Waterloo,  Blatchf.  &,  H.  121,  F.  0. 17,257^ 
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dismissing  libel  against  vessel  brought  in  by  salvors;  United  States 
V.  The  Queen,  4  Ben.  244,  F.  O.  16,107,  denying  Jurisdiction  of 
admiralty  to  enforce  penalty  against  master  for  importing  goods 
without  manifest 

Miscellaneous  citations.—  Cited  also  in  United  States  v.  Packages, 
27  Fed.  Cas.  286,  but  not  in  point;  Our  House  v.  State,  4  G.  Greene, 
176,  as  instance  where  proceedings  in  rem  for  forfeiture  were 
sanctioned  by  Supreme  Ck)urt 

12  Wheat  498-505,  6  L.  706.  POTTER  V.  GARDNER. 

Devise. and  legacy.— A  devise  of  land  to  A.,  ''he  paying  all  my 
debts,"  charges  the  debts  on  the  land,  and  gives  the  other  devisees 
and  legatees  a  right  to  maintain  a  bill  to  have  the  debts  paid 
therefrom,  p.  500. 

Cited  and  principle  applied  as  follows:  Pulliam  v.  Pulliam,  10 
Fed.  45,  F.  C.  14,463a,  asserting  right  of  testator  to  exonerate  legacy 
from  payment  of  debts  by  charging  land;  Smith  v.  Mclntire,  83 
Fed.  462,  holding  that  such  devise  confers  on  devisee  power  to  sell 
independent  of  executor;  Taft  v.  Morse,  4  Met  527,  where  devise 
charged  land  with  payment  of  legacies;  Clark  v.  Homthal,  47  Miss. 
540,  holding  that  such  charge  on  land  creates  trust  in  person  em- 
powered to  sell;  Woonsocket  Institution  v.  Ballon,  16  R.  I.  353,  354, 
16  AtL  145,  146,  1  L.  R.  A.  559,  560,  holding  charge  inures  to  benefit 
of  creditor  as  well  as  legatees  exonerated,  and  he  may  maintain  bill 
to  enforce  payment. 

Partiee.-- Creditors  need  not  be  made  parties  to  a  bill  filed  by 
devisees  and  legatees  to  compel  a  devisee  to  pay  testator's  debts 
from  a  devise  charged  therewith,  p.  501. 

Devise  and  legacy.— A  purchaser  of  land  charged  with  testator's 
debts  is  not  bound  to  look  to  the  application  of  the  purchase  money 
if  he  pays  it  to  the  person  authorized  to  sell,  p.  502. 

Cited  and  rule  applied  in  Alther  v.  Barrol,  22  Md.  510,  where  sale 
was  by  devisee  of  lands  charged  with  all  of  testator's  debts.  See 
also  note,  19  Am.  St.  Rep.  282. 

Devise  and  legacy.— A  purchaser  from  the  devisee  of  lands 
charged  with  devisor's  debts  may  be  charged  for  purchase  money 
remaining  in  his  hands,  and  for  what  he  has  aided  the  devisee  in 
misapplying,  p.  502. 

Ruling  reaffirmed  in  Potter  v.  Gardner,  5  Pet  718,  8  L.  285,  a  case 
arising  between  same  parties  out  of  decree  in  principal  case.  Cit^d 
and  principle  applied  in  Hoxie  v.  Carr,  1  Sumn.  192,  F.  C.  6,802, 
holding  purchasers  of  partnership  lands  chargeable  with  debts  of 
partnership;  Hughes  v.  Tabb,  78  Va.  325,  327,  affirming  decree 
against  purchaser  for  unpaid  balance  of  purchase  money.  See  also 
note,  19  Am.  St  Rep.  281. 
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Miscellaneous.—  Erroneously  cited  in  Boone  v.  Chiles,  10  Pet  212, 

9  L.  400;  Byers  v.  Fowler,  12  Ark.  286,  54  Am.  Dec.  288,  and 
Perkins  v.  Swank,  43  Miss.  358.  Cited  also  in  Smith  v.  Hunter,  23 
Ind.  582,  on  point  that  heirs  are  necessary  parties  to  suit  to  enforce 
lien  against  land  of  testator. 

12  Wheat  505-511,  6  L.  709,  UNITED  STATES  v.  NICHOLL. 

Official  bonds  —  Statutes.— A  statute  requiring  settlements  by 
public  officers  to  be  made  at  short  periods  Is  merely  directory  and 
forms  no  part  of  the  contract  with  the  sureties  on  their  official 
bonds,  p.  509. 

Cited  and  principle  applied  in  United  States  v.  Boyd,  15  Pet  208, 

10  L.  713,  holding  sureties  liable  for  total  defalcation  of  receiver 
of  treasury  who  had  failed  to  settle  monthly,  as  required  by  statute; 
United  States  v.  Potter,  27  Fed.  Cas.  004,  ruling  similarly  as  to  act 
requiring  disbursing  agent  to  pay  claims  from  particular  fund; 
Meads  V.  United  States,  81  Fed.  688,  54  U.  S.  App.  150,  as  to  act 
prescribing  time  when  money  is  due  from  en  try  man,  and  holding 
surety  on  receiver's  bond  accountable  for  moneys  received  before 
due;  Detroit  v.  Weber,  26  Mich.  290,  as  to  act  requiring  auditor  to 
examine  treasurer's  accounts  monthly  and  rei>ort  defalcation  to 
bondsmen;  Morris  .Canal,  etc.,  Co.  v.  Van  Vorst,  21  N.  J.  L.  117,  124, 
and  Richmond,  etc.,  R.  R.  Co.  v.  Kasey,  30  Gratt.  229,  holding  that 
by-laws  of  corporation  are  for  security  of  corporation,  and  do  not 
affect  liability  of  officer's  sureties;  Albany  Church  v.  Ve<1der,  14 
Wend.  171,  holding  obligees  of  bond  not  bound  to  demand  account- 
ing of  officer  at  stated  periods  unless  requested  to  do  so  by  sureties; 
Commonwealth  v.  Holmes,  25  Gratt.  775,  776,  holding  surety  not 
discharged  by  failure  of  State  to  demand  accounting  at  time  pre- 
scribed by  statute;  Crawn  v.  Commonwealth,  84  Va.  287,  10  Am. 
8t  Rep.  842,  4  S.  E.  724,  is  to  same  effect  See  also  note,  45  Am. 
Bep.  408.  Cited  in  discussion,  obiter,  in  Morris  Canal,  etc.,  Co.  y« 
Van  Vorst  21  N.  J.  L.  117,  124.^ 

Distinguished  in  United  States*  v.  De  Visser,  10  Fed.  648,  under 
facts. 

OfOlcial  bond.— Sureties  on  an  official  bond  are  accountable  only 
for  moneys  received  by  the  officer  during  his  term  of  office,  p.  509. 

Cited  and  principle  applied  in  Bryan  v.  United  States,  1  Black, 
149,  17  L.  137,  holding  surety  not  accountable  for  sum  for  which 
officer  drew,  but  which  was  not  paid  until  expiration  of  term;  Jack- 
son v.  Simonton,  4  Cr.  C.  C.  261,  F.  C.  7,147,  denying  liability  of 
surety  for  money  received  before  officer  lawfully  authorized  to  do 
so;  McDonald  v.  Bradshaw,  2  Ga.  251,  46  Am.  Dec.  388.  holding 
surety  not  liable  for  moneys  received  by  sheriff  after  term,  although 
execution  issued  previously;  People  v.  Toomey,  122  IlL  315,  13  N. 
IS.  523,  denying  liability  of  surety  of  county  clerk  for  extra  com* 
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pensation  wrongfully  received  by  latter  after  term;  County  of 
Wapello  V.  BIgham,  10  Iowa,  43,  74  Am.  Dec.  372.  applying  rule 
where  county  treasurer  held  over  after  term,  acting  de  facto  only; 
Bank  of  Washington  v.  Barrington,  2  Penr.  &  W.  44,  holding  surety 
■on  cashier's  bond  discharged  from  future  liability  by  forfeiture  of 
bank  charter.  See  also  valuable  note,  10  Am.  St.  Rep.  855.  Cited, 
arguendo,  in  State  v.  Hill,  17  W.  Va.  463. 

Official  bond.— Sureties  on  an  official  bond  are  accountable  for 
moneys  received  by  their  principal  while  in  office  and  which  he 
failed  to  account  for  afterwards,  p.  509. 

Cited  and  principle  applied  in  Pinney  v.  Barnes,  17  Conn.  428, 
holding  that  administrator  removed  from  office  is  liable  to  suit  by 
successor  to  recover  money  in  his  hands,  but  not  yet  due  legatees; 
State  V.  Shacklett,  37  Mo.  285,  holding  surety  liable  for  wrongful 
act  of  sheriff  in  levying  upon  property  to  enforce  tax  illegally  as- 
sessed; Tennessee  Hospital  v.  Fuqua,  1  Lea,  609,  ruling  similarly 
as  to  liability  of  surety  on  guardian's  bond. 

Official  bond.— An  act  of  congress  requiring  officials  to  furnish 
new  sureties  does  not  discharge  sureties  on  existing  bonds,  p.  509. 

Cited  and  principle  applied  in  Postmaster-General  v.  Munger,  2 
Paine,  197,  F.  C.  11,309,  holding  that  taking  of  new  bond  did  not 
<lischarge  surety  on  old  bond  as  to  default  occuiTing  while  old  bond 
■in  force. 

Laches  are  not  imputable  to  the  government,  p.  509. 

The  following  citing  cases  affirm  and  appiy  this  rule:  Hart  v. 
United  States,  95  U.  S.  318,  24  L.  480,  holding  United  States  not 
liable  for  negligent  or  wrongful  act  of  revenue  officer;  Mintum  v. 
United  States,  106  U.  S.  444,  27  L.  210,  1  S.  Ct.  408,  holding  surety 
on  official  bond  not  released  by  negligence  of  principal;  United 
States  V.  Dallas,  etc..  Road  Co.,  140  U.  S.  632,  35  L.  571,  11  S.  Ct 
998,  holding  staleness  to  be  no  defense  to  claim  of  United  States; 
German  Bank  v.  United  States,  148*  U.  S.  579,  37  L.  569,  13  S.  Ct.  705, 
declaring  United  States  not  liable  in  Court  of  Claims  for  bonds 
wrongfully  cancelled  by  register  of  treasury;  United  States  v.  Ver- 
dier,  164  U.  S.  219,  41  L.  409,  17  S.  Ct.  44,  refusing  to  allow  Interest 
prior  to  judgment  to  claimants  against  United  States;  Postmaster- 
General  V.  Reeder,  4  Wash.  686,  F.  C.  11,311,  holding  surety  of 
deputy  postmaster  not  discharged  by  failure  of  government  to  sue 
principal;  Raymond  v.  United  States,  14  Blatchf.  52,  F.  C.  11.596, 
-denying  right  of  surety  to  plead  statute  of  limitations  to  action 
by  United  States  on  official  bond;  United  States  v.  Adams, 
54  Fed.  116,  holding  surety  not  discharged  by  failure  of 
United  States  to  present  claim  against  deceased  prlncipars 
•estate;   People   v.    Russell,   4   Wend.   575,  ruling   similarly   where 
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State  failed  to  proceed  against  principal  on  bond  until  after  he  be- 
came insolvent;  Looney  v.  Hughes,  26  N.  Y.  519,  522,  holding  surety 
not  discharged  of  liability  to  county  by  failure  of  treasurer  to  issue 
•warrant  in  time  prescribed;  Commonwealth  v.  Brice,  22  Pa,  St. 
214,  60  Am.  Dec.  80,  holding  rule  applicable  in  case  of  county. 

Distinguished  in  Boone  County  v.  Burlington,  etc.,  R.  R.  Co.,  139 
V.  S.  603,  35  L.  323,  11  S.  Ct.  690,  holding  rule  inapplicable  to 
municipal  corporations;  State  v.  Roberts,  68  Mo.  237.  30  Am.  Rep. 
701,  holding  State  not  exempt  from  operation  of  rule  that  extension 
of  time  given  to  principal,  without  knowledge  of  surety,  discharges 
latter. 

Miscellaneous  citations.— Cited  also  in  Dudgeon  v.  Haggart,  17 
Mich.  280,  but  application  not  apparent;  Hayden  v.  Agent  of  Auburn 
Prison,  1  Sandf.  Ch.  198,  as  instance  where  court  declined  to  ex- 
press opinion  as  to  effect  of  agreement  to  indulge  principal  on  bond; 
Caldwell  v.  Wentworth,  14  N.  H.  437,  on  point  that  where  creditor 
has  several  claims  against  debtor,  he  must  apply  payment  as  di- 
rected by  debtor.  The  principal  case  expressed  no  opinion  as  to 
application  of  credits  where  new  bond  is  talcen,  and  this  fact  is 
noted  in  United  States  v.  Wardwell,  5  Mason,  91,  93,  F.  C.  16,640, 
and  United  States  v.  Linn,  2  McLean,  505,  F.  C.  15,606. 

12  Wheat.   511-615,   6   L.   711.   McGILL  v.   BANK   OF   UNITED 

STATES. 

Bond. —  A  resolution  to  suspend  a  cashier  does  not  remove  him 
from  office;  and  for  any  defaults  by  him  after  the  resolution  and 
before  he  is  actually  removed,  his  sureties  are  responsible,  p.  514. 

Bond. —  Sureties  are  discharged  from  a  judgment  for  the  penalty 
of  their  bond,  only  by  payment  of  the  principal  equitably  due,  and 
interest  and  costs,  p.  515. 

Cited  and  principle  applied  in  Leggett  v.  Humphreys,  21  How. 
76,  16  L.  54,  holding  surety  on  sheriff's  bond  liable  only  to  amount 
of  penalty;  United  States  v.  Hills,  4  Cliff.  620,  F.  C.  15,369.  holding 
surety  answerable  for  penalty  and  Interest  thereon  from  date  of 
notice  of  principars  default;  Lewis  v.  D wight,  10  Conn.  103,  is  to 
same  effect.     See  also  note,  87  Am.  Dec.  751. 

Miscellaneous. —  Cited  in  Ives  v.  Merchants*  Bank,  12  How.  164, 

13  L.  938,  as  instance  where  court  departed  from  usual  rule  regard- 
ing ascertainment  of  damages  upon  bonds. 

12  Wheat.  515-523,  6  L.  712.  DRUMMOND  v.  PRESTMAN. 

Ghiaranty. —  The  words  of  a  guaranty  are  to  be  taken  as  strongly 
against  the  guarantor  as  the  sense  will  admit,  p.  518. 

This  rule  has  been  applied  In  the  following  citing  cases:  Doug- 
lass V.  Reynolds,  7  Pet  122,  8  L.  630,  where  letter,  considering  Its 
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terms  and  actions  of  parties,  was  held  continuing  guaranty;  Bell 
V.  Bruen,  1  How.  183,  185,  11  L.  95,  holding  extrinsic  evidence  ad- 
missible to  show  intention  of  parties  to  letter  of  guarantee;  Smeltzer 
V.  White.  92  U.  S.  392,  23  L.  508,  holding  that  guaranty  that  county 
warrants  are  "  genuine  and  regularly  issued,"  imports  guaranty  that 
they  are  valid  as  to  form;  Heckscher  v.  Blnney,  3  Wood.  &  M.  341, 
P.  C.  6,316,  holding  parol  evidence  admissible  to  show  transactions 
of  parties  to  note;  Hawkins  v.  Mitchell,  34  Fla.  420,  16  So.  316,  con- 
struing statute  guaranteeing  payment  of  interest  on  railroad  bonds; 
Taussig  V.  Reid,  145  111.  497,  36  Am.  St.  Rep.  512,  32  N.  B.  919; 
Gates  V.  McKee,  13  N,  Y.  235,  64  Am.  Dec.  546;  Rindge  v.  Judson, 
24  N.  Y.  69.  and  Henry  McShane  Co.  v.  Padian,  142  N.  Y.  211.  36 
N.  E.  881,  all  holding  letter  guaranteeing  any  indebtedness,  to  cer- 
tain amount,  to  be  continuing  guaranty;  Hooper  v.  Hooper,  81  Md. 
171,  48  Am.  St  Rep.  502,  31  Atl.  510,  holding  payment  by  principal 
before  action  barred  by  statute,  fixes  new  date  from  which  statute 
runs  as  against  guarantor;  Standley  v.  Mills,  36  Miss.  452,  holding 
that  in  determining  meaning  of  words,  reference  may  be  had  to 
acts  of  parties  and  circumstances;  Fisse  v.  Einstein,  5  Mo.  App. 
87,  applying  principle  in  holding  death  of  one  of  two  principals 
under  same  bond,  ^id  not  affect  surety's  liability  for  acts  of  sur- 
vivor; Bright  V.  McKnight,  1  Sneed,  168,  holding  notice  of  accept- 
ance by  giiarantee  unnecessary  to  fix  liability  of  guarantor  in  case 
of  absolute  present  guaranty;  Smith  v.  Montgomery,  3  Tex.  204, 
citing  principal  case  on  point  that  guaranty  is  to  be  construed  ac- 
cording to  apparent  intention  of  parties;  Lemp  v.  Armengal,  88  Tex. 
692,  26  S.  W.  942,  holding  delivery  and  acceptance  of  guaranty 
need  no  proof  other  than  contents  of  paper  Itself;  Noyes  v.  Nichols, 
28  Vt  174,  holding  strict  notice  of  amounts  advanced  on  faith  of 
guaranty  unnecessary  to  fix  guarantor's  liability.  Cited,  arguendo, 
in  Loomls  V.  Smith,  17  Conn.  120. 

Modified  in  Menard  v.  Scudder,  7  La.  Ann.  387,  56  Am.  Dec.  612, 
holding  true  rule  of  construction  to  be  that  according  'with  ap- 
parent Intent  of  parties. 

Gxiaranty. —  A  guarantor  cannot  be  bound  beyond  the  extent  of 
the  engagement,  which  shall  appear  from  the  expression  of  the 
guaranty  and  the  nature  of  the  transaction,  p.  518. 

Cited  and  principle  followed  in  Bissell  v.  Ames,  17  Conn.  127, 
holding  surety  not  bound  by  adjustment  of  partnership  account  not 
contemplated  by  guaranty. 

Evidence. —  A  Judgment  is  always  competent  evidence  to  prove 
the  fact  of  its  rendition,  p.  519. 

Cited  and  principle  applied  in  Bank  of  Hamburg  v.  Flynn,  38 
Fed.  800,  holding  judgment  of  conviction  for  larceny  admissible  In 
action  to  recover  property  stolen.  ' 
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Evidence. —  A  Judgment  recovered  on  an  account  against  a  prin- 
cipal is  evidence  of  the  amount  due  in  an  action  against  liis  guaran- 
tor, pp.  519,  520. 

This  rule  has  been  frequently  affirmed  and  followed  by  citing 
cases:  Smeltzer  v.  White,  92  U.  S.  394,  23  L.  509,  holding  judgment 
against  plaintiff  in  suit  on  county  warrant  conclusive  as  to  lia- 
bility of  guarantor  of  warrant;  Washington  Ice  Co.  v.  Webster, 
125  U.  S.  446,  31  L.  807,  8  S.  Ct.  958,  where  Judgment  confessed 
by  principal  held  admissible  to  charge  guarantor  of  debt;  Moses  v. 
United  States,  166  U.  S.  600,  41  L.  1130,  17  S.  Ct.  693,  where  judg- 
ment recovered  against  officer  held  conclusive  as  to  amount  due  on 
his  bond;  United  States  v.  Cutter,  2  Curt.  628,  F.  C.  14,911,  apply- 
ing principle  in  holding  declarations  of  principal  admissible  in 
action  against  surety  on  his  bond;  Berger  v.  Williams,  4  McLean, 
578,  F.  C.  1,341,  but  holding  that  surety  may  show  fraud  or  clerical 
mistake  in  entering  judgment;  Agricultural  Ins.  Co.  v.  Keeler,  44 
Conn.  166,  holding  offer  to  confess  judgment  admissible  against 
surety  to  show  amount  due;  Taylor  v.  Johnson,  17  Ga.  537,  and 
Charles  v.  Hasklns,  14  Iowa,  473,  83  Am.  Dec.  379,  holding  judg- 
ment against  sheriff  prima  facie  evidence  against  his  surety;  Igle- 
hart  V.  Mackubin,  2  Gill  &  J.  245,  holding  judgment  by  confession 
against  executor  evidence  against  surety  on  bond;  Commercial 
Bank  y.  Eddy,  7  Met.  184,  holding  judgment  on  note  admissible  as 
evidence  against  guarantor  of  note;  State  v.  Stewart,  36  Miss.  656. 
where  inventory  of  assets  in  hands  of  guardian  held  admissible  in 
action  against  surety;  State  v.  Holt,  27  Mo.  341,  72  Am.  Dec.  274, 
ruling  similarly  as  to  judgment  rendered  in  Probate  Court  against 
administrator;  La  Fayette  Bldg.  Assn.  v.  Kleinhofer,  40  Mo.  App. 
404,  holding  judgment  against  contractor,  establishing  mechanic's 
lien,  admissible  against  contractor's  surety;  Lacock  v.  Common- 
wealth, 99  Pa.  St  210,  where  judgment  against  surety,  in  joint 
action  against  principal  and  surety,  held  admissible  against  prin- 
cipal's estate,  he  having  died  before  judgment;  Seat  v.  Cannon,  1 
Humph.  472,  but  holding  judgment  against  administrator  only 
prima  facie  evidence  against  surety;  Spencer  v.  Dearth,  43  Vt.  106, 
where  judgment  against  one  of  two  joint  contractors  held  ad- 
missible against  other,  in  suit  involving  same  matter;  Stephens  v. 
Shafer,  48  Wis.  60,  63,  65,  33  Am.  Rep.  797,  799.  801,  3  N.  W.  838,  840, 
842,  holding  judgment  against  principal  on  official  bond  prima  facie 
evidence  of  amount  due  from  surety.  See  also  valuable  note  upon 
this  point  in  83  Am.  Dec.  381.  Cited  approvingly,  but  without  par- 
ticular application  of  rule,  in  Bushnell  v.  Church,  15  Conn.  421; 
New  Haven  v.  Chidsey,  68  Conn.  400,  36  Atl.  801;  Grommes  v.  St. 
Paul  Trust  Co.,  147  111.  646,  37  Am.  St  Rep.  254,  35  N.  E.  823. 

Distinguished  in  Firemen's  Ins.  Co.  v.  McMillan,  29  Ala.  166,  167, 
holding  judgment  in  assumpsit  for  amount  of  defalcation  inadmis- 
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Bible  In  action  against  surety  on  penal  bond;  Griffith  v.  Tamer, 
4  Gill,  114,  holding  declarations  of  person  purchasing  under  guar- 
anty inadmissible  against  guarantor  under  facts;  McClellan  v. 
Kennedy,  8  Md.  252,  holding  judgment  inadmissible  where  facts 
rendered  surety  necessary  party  to  proceeding. 

Miscellaneous.— Cited,  arguendo,  in  Way  v.  Arnold,  18  Ga.  189, 
as  ruling  that  parol  evidence  is  admissible  to  show  debt  referred  to 
in  guaranty. 

12  Wheat  523-529,  6  L.  716,  HARCOURT  v.  GAILLARD. 

Public  lands. —  A  grant  made  by  the  British  governor  of  Florida, 
after  the  declaration  of  independence,  within  disputed  territoiy, 
is  invalid  as  the  foundation  of  title  in  the  United  States  courts, 
p.  528. 

Cited  and  principle  applied  as  follows:  Strother  v.  Lucas,  12 
Pet  436,  448,  458,  9  L.  1147,  1152,  1156,  denying  right  of  grantee 
of  Spanish  crown  to  maintain  ejectment,  his  grant  not  having  been 
confirmed  according  to  act  of  congress;  and  Pollard  v.  Kibbe,  14 
Pet  399,  400,  402,  403,  404,  405,  406,  407,  409,  410,  10  L.  512,  513, 
614,  515,  516,  517,  518,  is  to  same  effect;  Nevitt  v.  Beaumont,  6 
How.  (Miss.)  249,  holding  void  a  grant  by  Spanish  crown  of  land 
north  of  thirty-first  degree,  north  latitude;  Montgomery  v.  Ives,  13 
Smedes  &  M.  169,  172,  173,  182,  where  grant  in  question  was  similar 
to  that  in  principal  case. 

Distinguished  in  United  States  v.  Arredondo,  6  Pet  733,  8  L.  563,  as 
to  Spanish  grant  recorded  under  confirmatory  act  of  congress;  dis- 
senting opinion.  United  States  v.  CastiUero,  2  Black,  354,  360,  17  L. 
443,  445,  majority  holding  void  an  unconfirmed  grant,  by  the  presi- 
dent of  Mexico,  of  land  in  California. 

Construction  of  treaty. —  The  United  States,  as  such,  acquired  no 
territory  by  way  of  cession  under  the  treaty  of  1789;  the  treaty  was 
merely  a  recognition  of  pre-existing  rights  and  the  sovereignty  of 
the  individual  States  within  their  acknowledged  limits  was  un- 
changed thereby,  p.  527. 

Cited  and  principle  applied  in  Seneca  Nation  v.  Christie,  126  N.  Y. 
137,  27  N.  B.  278,  denying  right  of  United  States  to  impaired  title  of 
States  to  land  within  their  borders.  Cited,  arguendo,  in  Rhode 
Island  V.  Massachusetts,  12  Pet  729,  9  L.  1262,  and  Dred  Scott  v. 
Sandford,  19  How.  502,  15  L.  741. 

Miscellaneous  citations. —  Cited  in  Rhode  Island  v.  Massachusetts, 
12  Pet.  727,  9  L.  1262,  as  instance  where  Supreme  Court  determined 
boundary  dispute  in  collateral  action;  also  in  S.  C,  pp.  739, 
745,  748,  9  L.  1266,  1269,  1270,  on  point  that  where  boundary  dis- 
pute is  settled  by  treaty,  all  persons  are  concluded  thereby;  Dred 
Scott  V.  Sandford,  19  How.  506,  15  L.  742,  as  having  determined 
boundary  dispute  between  Georgia  amd  South  Carolina. 
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12  Wheat  53(W45,  6  L.  718,  HENDERSON  v.  POINDBXTBR'S 
LESSEE. 

Public  lands  —  Treaties.—  Spanish  grants  made  after  1782,  north 
of  the  thirty-first  degree  north  latitude,  and  between  the  Mississippi 
and  Appalachicola  rivers,  must  depend  for  their  validity  exclusively 
on  the  laws  of  the  United  States;  accordingly  a  grant  to  land  in 
territory  wrongfully  occupied  by  Spain  is  void  unless  confirmed 
according  to  act  of  congress,  pp.  536,  545. 

Cited  and  principle  applied  in  Strother  v.  Lucas,  12  Pet  436,  448, 
458.  9  L.  1147,  1152.  1156.  and  Pollard  v.  Kibbe,  14  Pet  400,  403,  405. 
407,  410,  415.  10  L.  513,  514,  515,  516,  518,  520.  denying  right  of 
grantee  of  Spanish  crown  to  maintain  ejectment  his  grant  not 
having  been  confirmed  according  to  act  of  congress;  Hickey  v. 
Stewart  3  How.  761.  702,  11  L.  819.  denying  jurisdiction  of  State 
court  to  confirm  such  grant  not  recorded  under  act  of  congress; 
La  Roche  v.  Jones,  9  How.  170,  13  L.  92,  aflirmlng  right  of  heirs  to 
take  such  lands  by  descent  when  title  properly  confirmed;  Robinson 
V.  Minor,  10  How.  643.  13  L.  575.  holding  valid,  a  grant  recorded 
under  confirmatory  act;  Coffee  v.  Groover.  123  U.  S.  24,  31,  31  L. 
60,  63,  8  S.  Ct  13,  17,  reversing  S.  C.  19  Fla.  80.  holding  grant  by 
Oeorgia  invalid  upon  ascertaining  land  to  be,  in  fact,  in  Florida; 
Hall  V.  Root  19  Ala.  393,  holding  that  grantee  of  Spanish  crown 
may  assert  title  against  claimant  under  United  States  if  grant  con- 
firmed; Emeric  v.  Penniman,  26  Cal.  123,  affirming  judgment  of 
nonsuit  in  ejectment,  plaintiff  not  having  complied  with  confirm- 
atory act  of  congress;  Nevitt  v.  Beaumont  6  How.  (Miss.)  249.  where 
grant  in  question  was  similar  to  that  in  principal  case;  Montgomery 
Y.  Ives,  13  Smedes  &  M.  169,  171,  denying  validity  of  British  grant 
north  of  thirty-first  degree  north  latitude;  Challefoux  v.  Ducharme. 
4  Wis.  562,  citing  principal  case  as  instance  where  appointment  of 
commission  to  confirm  titles  was  recognized  as  valid.  Cited, 
arguendo,  in  Pollard  v.  Hagan,  3  How.  226,  11  L.  572. 

Distinguished  in  United  States  v.  Arredondo,  6  Pet  712,  716,  720, 
733,  734.  8  L.  555,  556.  558,  563,  where  grant  was  recorded  pursuant 
to  act  of  congress;  dissenting  opinion.  United  States  v.  Castillero,  2 
Black,  366,  17  L.  447,  majority  declaring  void,  an  unconfirmed 
grant  of  land  in  California,  executed  by  president  of  Mexico;  Min- 
turn  V.  Brower,  24  Cal.  663.  665,  671,  where  confirmation  of  Mexican 
grant  held  unnecessary,  property  rights  having  been  settled  by 
treaty. 

Miscellaneous  citations.—  Cited  in  Hickie  v.  Starke,  1  Pet  98,  7 
L.  69,  on  point  that  term  "  actual  settler "  is  synonymous  with 
**  resident; "  dissenting  opinion,  Livingston  v.  Story,  11  Pet  394,  U 
L.  763,  but  application  doubtful;  Rhode  Island  v.  Massachusetts,  12 
Pet  725,  745,  9  L.  1261,  1269,  on  point  that  where  boundary  dispute 
is  settled  by  treaty  all  persons  are  concluded  thereby;  Bank  of 
United  States  v.  Moss,  6  How.  38,  12  L.  334,  on  point  that  mere  error 
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of  law  in  judgment  rendered  at  previous  term  will  not  warrant 
reversal  on  motion  at  subsequent  term;  Uuited  States  v.  Chaves,  159 
IT.  S.  457,  40  L.  218,  16  S.  Ct.  59,  on  point  that  courts  in  construing 
such  grants  are  to  be  guided  by  usage  of  nations  in  stipulating  for 
property  when  territory  is  ceded;  also  in  Jackson  v.  Simonton,  4 
Cr.  0.  C.  261,  F.  0.  7,147,  but  not  in  point 

12  Wheat  546-5M,  6  L.  723,  THE  ANTELOPE. 

Costs.— Where  an  item  of  coat  is  not  regulated  by  positive  law, 
its  amount  or  allowance  rests  in  the  sound  discretion  of  the  court, 
p.  549. 

Cited  and  rule  applied  in  Hathaway  v.  Roach,  2  Wood.  &  M.  67, 
71,  F.  C.  6,213,  allowing  compensation  to  witnesses  for  travel  and 
attendance;  Jerman  v.  Stewart,  12  Fed.  275,  allowing  same  fees  for 
taking  depositions  as  is  allowed  to  clerks  by  congress. 

Costs.— No  decree  can  be  rendered  directly  against  the  United 
States  for  costs  and  expenses,  p.  550. 

Cited  and  followed  in  the  following  cases:  Stanley  v.  Schwalby, 
162  U.  S.  272,  40  L.  966,  16  S.  Ct.  761.  holding,  where  Judgment 
against  co-defendants  included  United  States,  decree  for  costs  was 
inapplicable  to  it;  United  States  v.  Verdier.  164  U.  S.  219.  41  L.  409, 
17  S.  Ct  44,  holding  in  actions  against  United  States  In  Court  of 
Claims  interest  prior  to  Judgment  cannot  be  allowed  to  claimants; 
The  Steamboat  Planter,  Newb.  264,  F.  C.  16,054,  an  action  by  in- 
former to  recover  penalty;  Marine  v.  Lyon,  62  Fed.  154,  8  U.  S.  App. 
573,  an  appeal  from  decision  of  board  of  general  appraisers  under 
revenue  laws;  Carlisle  v.  Cooper,  64  Fed.  474.  26  U.  S.  App.  240,  in 
proceeding  for  condemnation  of  land;  State  v.  Taylor,  33  La.  Ann. 
1272,  applying  principle  in  action  by  State  for  rescission  of  con- 
tract; State  ex  rel.  v.  Lazarus,  40  La.  Ann.  858,  5  So.  290,  holding 
State  not  taxable  for  taking  depositions;  United  States  v.  Stevens, 
8  Utah,  4,  28  Pac.  870,  holding  it  error  to  refuse  to  reinstate  cause 
until  costs  against  United  States  were  paid;  Territory  v.  Doty,  1 
Pinn.  405,  holding  territory  not  liable  for  costs  incident  to  motion 
for  new  trial;  Noyes  v.  State,  46  Wis.  251,  32  Am.  Rep.  711,  1  N.  W. 
1,  applying  rule  in  criminal  action  instituted  by  State.  See  also 
note,  16  Am.  Dec.  407.  Cited,  arguendo,  in  Curtis  v.  Banker,  13G 
Mass.  360. 

Distinguished  in  United  States  v.  Ringgold,  8  Pet  163,  8  L.  904, 
holding,  in  suit  against  marshal  to  recover  moneys  in  his  hands, 
that  he  could  set  off  poundage  fees  accruing  to  him  in  previous 
action. 

Costs.—  The  fees  and  compensation  of  a  marshal,  where  they  are 
chargeable  to  the  United  States,  are  to  be  paid  out  of  the  treasury 
upon  a  certificate  of  the  amount  made  by  the  court,  or  one  of  the 
Judges,  p.  550. 
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Followed  In  United  States  v.  Smith,  1  Wood.  &  M.  189,  F.  O.  16,340, 
holding  such  certificate  prima  facie  evidence  of  Its  legality  and 
of  amount  due. 

12  Wheat  554^58,  6  L.  726,  McLEMORB  v.  POWELL. 

Bills  and  noteB.~A  mere  agreement  between  the  holder  and 
drawer  of  a  bill,  for  delay,  without  consideration,  does  not  discharge 
the  Indorser,  although  made  without  his  knowledge,  p.  557. 

The  following  citing  cases  affirming  and  following  this  principle 
show  McLemore  v.  Powell  to  be  a  leading  authority  upon  this  point: 
Sprigg  V.  Bank,  14  Pet  207,  10  L.  422  (affirming  S.  C,  1  McLean,  180, 
F.  C.  801),  holding  surety  not  discharged  by  mere  delay  in  enforcing 
bond;  Creath  v.  Sims,  5  How.  207,  12  L.  119,  holding  surety  not 
discharged  where  creditor  voluntarily  refrained  from  pressing  suit 
against  debtor;  Specht  v.  Howard,  16  Wall.  566,  21  L.  849,  holding 
evidence  Inadmissible  to  show  parol  agreement  to  extend  time  for 
payment  of  note;  Ross  v.  Jones,  22  Wall.  587,  589,  22  L.  734,  holding 
indorser  of  promissory  note  a  "  person  bound  as  security,"  within 
meaning  of  statute  discharging  such  persons  if  creditor  delays  ac- 
tion against  debtor;  €U>rdon  v.  Third  National  Bank,  144  U.  S.  104, 
36  L.  363,  12  S.  Ct  659,  holding  liability  of  maker  of  note  payable 
to  himself  not  affected  by  subsequent  indorser* s  waiver  of  protest; 
Postmaster-General  v.  Reeder,  4  Wash.  0.  0.  687,  F.  C.  11,311,  hold- 
ing surety  on  postmaster's  bond  not  discharged  by  mere  delay  In 
prosecution;  Hazard  v.  White,  26  Ark.  158,  holding  surety  not  dis- 
charged In  absence  of  proof  that  additional  security  was  given  In 
consideration  of  extension;  Winne  v.  Colorado  Springs  Ck>.,  3  Ck>lo. 
161,  holding  mere  indulgence  determinable  at  will  of  holder  does 
not  discharge  surety;  Lockwood  v.  Crawford,  18  Conn.  376,  ordering 
new  trial  where  indorser  held  discharged  by  delay  of  bolder  to  sue 
maker;  Pickering  v.  Day,  3  Houst.  536,  95  Am.  Dec.  308  (affirming 
S.  C,  2  Del.  Ch.  377),  holding  sureties  on  official  bond  not  discharged 
because  principal  allowed  to  retain  office  after  default;  Fridenburg 
V.  Robinson,  14  Fla.  143,  where  it  was  not  shown  that  agreement 
to  give  time  was  made  by  party  to  bill;  Pfelffer  v.  Knapp,  17  Fla. 
157,  holding  surety  on  guardian's  bond  not  discharged  by  delay  to 
proceed  against  principal  for  default;  Gardner  v.  Watson,  13  111.  352, 
ruUng  similarly  where  promise  to  delay  was  for  uncertain  period; 
Cooper  V.  Fisher,  7  J.  J.  Marsh.  398,  holding  surety  on  executor's 
bond  not  discharged  by  acceptance,  by  legatee,  of  executor's  note  for 
amount  due  him;  Brinagar  v.  Phillips,  1  B.  Mon.  284,  36  Am.  Dec. 
576,  and  Tudor  v.  €k>odloe,  1  B.  Mon.  323,  324,  where  surety  on  bond 
held  not  discharged  by  agreement  to  postpone  payment  of  debt; 
Freeman's  Bank  v.  Rollins,  13  Me.  207,  holding  receipt  of  Interest 
In  advance  not  evidence  of  valid  agreement  to  extend  time  on  note; 
Planters'  Bank  v.  Sellman,  2  GUI  &  J.  234,  holding  It  error  to  In- 
Btruct  Jury  that  Indorser  was  discharged  In  absence  of  proof  of  con- 
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sideration  for  agreement  to  delay;  Preanor  v.  Tingling,  37  Md.  407, 
where  failure  of  mortgagee  to  foreclose  held  not  to  discharge  snrety 
of  mortgagor  In  absence  of  proof  of  prejudice;  Johnson  v.  Planters' 
Bank,  4  Smedes  &  M.  171,  43  Am.  Dec.  481,  holding  surety  on  bond 
not  released  by  failure  of  creditor  to  sue  estate  of  deceased  principal 
within  time  prescribed  by  statute;  Payne  v.  (Commercial  Bank,  6 
Smedes  &  M.  37,  holding  conditional  agreement  inoperative  to  dia- 
charge  indorser;  Nichols  v.  Douglass,  8  Mo.  51,  holding  surety  not 
discharged  by  indorsement  on  bond  of  extension  of  time  for  pay- 
ment of  debt;  Pintard  v.  Davis,  20  N.  J.  L.  207,  where  surety  held 
not  discharged  by  failure  of  creditor  to  sue  during  solvency  of 
debtor;  Clark  v.  Niblo,  6  Wend.  247,  258,  holding  that  In  order  to 
discharge  surety  on  bail  bond,  agreement  to  allow  principal  to  leave 
State  must  have  been  founded  on  consideration;  Sailly  v.  Blmore,  2 
Paige  Gh.  500,  holding  surety  not  discharged  where  creditor  granted 
extension  because  of  debtor's  inability  to  pay;  Dye  v.  Dye,  21  Ohio 
St.  97,  8  Am.  Rep.  44,  holding  omission  to  present  claim  to  assignee 
in  insolvency  does  not  discharge  surety  of  debtor;  Bank  v.  Myers, 
1  Bail.  L.  418,  holding  indulgence  on  part  of  holder  does  not  dis- 
charge indorser  in  absence  of  proof  of  prejudice;  Peay  v.  Poston, 
10  Yerg.  113,  114,  and  Grimes  v.  Nolen,  3  Humph.  413,  holding  agree* 
ment  to  stay  execution  on  judgment  obtained  on  note  does  not  dis- 
charge surety.  See  also  note,  1  Blackf.  395.  Cited  in  discussion, 
obiter,  in  Howard  v.  Brown,  3  6a.  530;  Hunter  v.  Van  Bomhorst, 
1  Md.  517. 

Distinguished  in  Moulton  v.  Noble,  1  La.  Ann.  193,  holding  that 
where  auctioneer  sells  for  cash,  acceptance  by  owner  of  his  notes  for 
proceeds  discharges  sureties  on  his  bond;  Wells  v.  Gant,  4  Yerg. 
495,  holding  sureties  of  constable  discharged  by  act  of  execution 
creditor  in  voluntarily  allowing  constable  to  retain  proceeds  of 
execution;  Benson  v.  Phlpps,  87  Tex.  581,  47  Am.  St  Rep.  130,  29 
S.  W.  1061,  holding  that  in  case  of  agreement  to  extend  time,  con- 
sideration is  the  giving  up  by  debtor  of  his  right  to  pay  before  time 
specified. 

Bills  and  notes.—  If  the  holder  of  a  bill  enters  into  a  valid  con- 
tract with  the  drawer  for  delay,  without  the  consent  of  the  indorser, 
the  latter  is  discharged,  p.  557. 

This  ruling  has  also  been  afiSrmed  and  followed  in  a  number  of 
cases:  Bank  of  United  States  v.  Hatch,  6  Pet  260,  8  L.  391  (afOrm- 
ing  S.  C,  1  McLean,  93,  F.  C.  918),  where  consideration  for  suspen- 
sion of  suit  against  drawer  was  release  of  person  held  under  execu- 
tion; Varnum  v.  Milford,  2  McLean,  77,  F.  C.  16,890,  where  holder 
agreed  to  extend  time  on  consideration  of  assignment  of  Judgment 
in  action  pending;  Dennis  v.  Rider,  2  McLean,  454,  F.  O.  3,797,  hold- 
ing surety  discharged  by  binding  agreement  giving  extension  to  prin- 
cipal debtor;  Ellis  v.  Bibb,  2  Stew.  84,  where  extension  on  note  given 
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In  consideration  of  additional  security;  Pike  v.  Searcy,  4  Port  61, 
holding  surety  discharged  by  extension  given  In  consideration  ot 
agreement  to  arbitrate  claim;  Hart  v.  Strlbllng,  25  Fla.  451,  6  So. 
458,  holding  surety  on  guardian's  bond  discharged  by  agreement  of 
ward,  upon  attaining  majority,  to  postpone  settlement,  secured  by 
note  of  guardian;  Leavltt  v.  Savage,  16  Me.  73,  holding  surety  dis- 
charged by  agreement  under  seal  between  debtor  and  creditor; 
Veazie  v.  Carr,  3  Allen,  15,  holding  acceptance  of  money  as  con- 
sideration for  extension  discharges  indorser;  Robinson  v.  Godfrey, 
2  Mich.  411,  holding  valid  agreement  to  forbear  suit  bars  action  until 
expiration  of  period;  Bell  v.  Martin,  18  N.  J.  L.  170,  holding  surety 
discharged  by  agreement  founded  on  additional  security;  Morris  v. 
Van  Vorst,  21  N.  J.  L.  121,  sustaining  plea  by  surety  of  parol  agree- 
ment to  extend  time;  Vilas  v.  Jones,  10  Paige  Oh.  80,  and  Brown  v» 
Fountain,  3  Tex.  Civ.  App.  231,  22  S.  W.  131,  holding  surety  dis- 
charged by  agreement  to  extend  time  on  consideration  of  usurious 
interest  actually  paid;  Bank  of  Steuben vilie  v.  Leavitt,  5  Ohio,  215, 
where  surety  held  discharged  by  agreement  to  stay  execution 
founded  on  consideration;  Gardner  y.  Gardner,  23  S.  0.  591,  holding 
payment  of  interest  in  advance  imports  valid  agreement  to  delay, 
and  surety  discharged;  Washington  v.  Tait,  3  Humph.  546,  asserting 
right  of  surety  to  file  bill  In  equity  to  compel  principal  debtor  to 
exonerate  him  in  such  case. 

Distinguished  in  Tieman  v.  Woodruff,  5  McLean,  352,  F.  C.  14,028, 
where,  although  consideration  given,  indorser  held  not  prejudiced 
under  facts;  Shaw  v.  Binkard,  10  Ind.  228,  holding  indorser  not  dis- 
charged by  conti'act  to  extend  time  on  consideration  of  usurious 
interest;  Gross  v.  Rowe,  22  N.  H.  83,  under  facts. 

Miscellaneous.—  Cited  in  Ailing  v.  Shelton,  16  Conn.  444,  on  point 
that  error  in  favor  of  a  party  constitutes  no  ground  of  complaint 
on  his  part 

12  Wheat  559-561,  6  L.  728,  UNITED  STATES  v.  BARKER. 

Bills  and  note8.~The  United  States,  as  holder  of  a  bill  of  ex- 
change, is  bound  to  use  the  same  diligence,  in  order  to  charge  an 
indorser,  aa  in  a  transaction  between  private  individuals,  p.  561. 

Cited  and  principle  followed  in  United  States  v.  Bank  of  Metrop- 
olis, 15  Pet.  393,  10  L.  780,  holding  that  oflicers  of  post-office  depart- 
ment, having  accepted  draft,  cannot  show  want  of  consideration  as 
against  bona  fide  holder;  United  States  v.  State  Bank,  96  U.  S.  36, 
24  L.  648,  holding  that  United  States  cannot  as  against  claim  of  inno- 
cent party,  hold  money  acquired  by  means  of  fraud  of  agent;  United 
States  V.  Beebe,  4  McCrary,  18,  17  .Fed.  41,  holding  presumption 
arising  from  lapse  of  time  may  operate  against  United  States;  United 
States  V.  Barker,  2  Paine,  345,  F.  C.  14,518,  a  case  involving  facts  sim- 
ilar to  those  in  principal  case;  Eight  Hundred  and  Fifty-eight  Bales 
of  Cotton,  Bhitchf.  Pr.  326,  F.  C.  4,318,  holding  property  captured 
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as  prize,  and  belonging  to  government,  subject  to  same  liabilities  as 
if  owned  by  individual;  United  States  v.  Ames,  1  Wood.  &  M.  80,  P. 
C.  14,441,  holding  rights  and  remedies  of  United  States  as  to  its  land 
are  same  as  those  applicable  to  individuals;  United  States  v.  Wilder, 
3  Sumn.  316,  F.  C.  16,694,  holding  United  States  bound  to  contribute 
towards  general  average  under  marine  insurance  policy;  United 
States  V.  Ingate,  48  Fed.  253,  holding  United  States  subject  to  gen- 
eral rules  of  equity  in  proceeding  for  discovery.  Cited  also  In  dis- 
senting opinion.  United  States  v.  Bank  of  United  States,  5  How.  405, 
12  L.  210,  majority  holding  bill  drawn  by  one  government  on  an- 
other not  subject  to  protest  and  consequential  damages;  Pugh  t. 
Moore,  44  La.  Ann.  232,  10  So.  718,  majority  holding  State  not  liable 
upon  paper  issued  fraudulently  by  its  treasurer.  Cited,  arguendo.  In 
Coolte  V.  United  States,  12  Blatchf.  59,  F.  0.  3,178;  dissenting  opinion. 
Rose  V.  Buclsland,  17  111.  318;  Montague  v.  Boston,  etc.,  R.  R.  Go^ 
124  Mass.  247. 

Distinguished  in  Cooke  v.  United  States,  91  U.  S.  398,  23  L.  243, 
where  acts  of  treasury  officers  requisite  to  charge  United  States  had 
not  been  done;  United  States  v.  Nashville,  etc.,  Ry.  Co.,  118  U.  S. 
125,  30  L.  83,  6  S.  Ct.  1008,  holding  that  where  United  States  buys 
negotiable  paper  before  action  barred  by  statute,  statute  will  not 
run  against  it;  United  States  v.  Campbell,  10  Fed.  821,  under  facts. 
Limited  in  State  v.  Snyder,  66  Tex.  700,  18  S.  W.  110,  holding  that 
courts  are  not  bound  to  furnish  same  remedy  in  suit  by  State  as 
might  be  given  to  Individuals. 

Miscellaneous  citations.—  Sanderson  v.  Sanderson,  20  Fla.  364,  on 
point  that  notice  of  dishonor  of  bill  should  be  mailed  not  later  than 
day  after  last  day  of  grace;  so  also  in  Sewell  v.  Russell,  8  Wend. 
277. 

12  Wheat  561-565,  6  L.  729,  PARKER  v.  JUDGES  OF  CIRCUIT 
COURT. 

Injunction  may  issue  from  a  Circuit  Court  to  stay  proceedings  on 
a  judgment  at  law  in  that  court,  notwithstanding  the  pendency  of 
a  writ  of  error  on  the  judgment  in  the  Supreme  Court,  pp.  563,  564. 

Cited  and  rule  applied  in  the  following  cases:  Johnson  v.  St  Louis, 
etc.,  Ry.  Co.,  141  U.  S.  610,  35  L.  877,  12  S.  Ct.  127,  affirming  decree 
enjoining  execution  on  judgment  in  forcible  entry  and  detainer; 
Noyes  v.  Willard,  1  Woods,  192,  F.  C.  10,374,  enjoining  execution  of 
fraudulent  judgment  obtained  by  assignee  of  bankrupt;  Sterling  v. 
Barnwell,  12  Fed.  324,  applying  principle  in  holding  that  pendency 
of  suit  will  not  interrupt  statute  of  limitations,  and  render  it  plead- 
able in  subsequent  action  for  same  cause;  Industrial,  etc.,  Co.  t. 
Electrical,  etc.,  Co.,  58  Fed.  737,  16  U.  S.  App.  196,  refusing  to  dis- 
solve Injunction  restraining  enforcement  of  mechanic's  lien;  Piatt 
Y.  Threadgill,  80  Fed.  195,  enjoining  execution  of  Judgment  vitiated 
by  misconduct  of  jury. 
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Distinguished  in  Wyman  v.  Hardwlck,  52  Mo.  App.  625,  refusing 
to  enjoin  execution  of  judgment,  where  record  showed  that  judg- 
ment could  be  reversed  by  bringing  writ  of  error. 

Injunction.— Bill  to  restrain  proceedings  at  law  may  be  brought 
before  commencement  of  the  suit,  pending  such  suit,  or  after  its 
decision  by  the  highest  law  court,  p.  564. 

Cited  to  this  point  in  Bassett  v.  Henry,  34  Mo.  App.  558,  enjoining 
proceeding  on  judgment;  Erie  Ry.  Co.  v.  Ramsey,  45  N.  Y.  660, 
holding  that  proceeding  in  court  of  equity  may  be  enjoined  by  same 
court  sitting  in  another  district  Cited,  arguendo,  in  Jenkins  v.  Har- 
rison, 66  Ala.  352. 

Injunction  Issued  by  order  of  a  district  judge  expires  at  the  next 
term  of  the  court  unless  continued  by  the  court;  but  the  denial  of 
successive  motions  to  dissolve  the  injunction  may  be  considered  at 
equivalent  to  a  renewal,  p.  664. 

12  Wheat  565-567,  6  L.  730,  THOMPSON  v.  PETER. 

Statute  of  limitations.—  Declarations  of  an  executor  or  adminis- 
trator of  a  deceased  debtor  by  way  of  acknowledgment  of  the  debt 
cannot  take  a  promise  of  the  latter  out  of  the  statute  of  limitations; 
a  fortiori,  a  mere  statement  that  he  has  not  funds  out  of  which 
to  pay  the  debt  p.  567. 

A  number  of  citing  cases  affirm  and  follow  this  rule:  Peck  v. 
Botsford,  7  Conn.  180,  18  Am.  Dec.  98,  holding  acknowledgment  by 
personal  representative  that  debt  is  due  will  not  revive  it;  Isaacs  y. 
Stevens,  13  Conn.  506,  holding  that  listing  of  debt  in  administration 
account  does  not  remove  bar;  Patterson  v.  Cobb,  4  Fla.  487,  ruling 
similarly  as  to  absolute  promise  to  pay,  made  by  executor;  Hanson 
V.  Towle,  19  Kan.  282,  where  acknowledgment  of  debt  was  in  writ- 
ing; Head  v.  Manners,  5  J.  J.  Marsh.  263,  reversing  judgment  based 
upon  promise  of  executor;  Oakes  v.  Mitchell,  15  Me.  362,  ruling 
similarly  where  executor  expressed  Intention  to  pay;  Henderson  y. 
llsley,  11  Smedes  &  M.  19,  49  Am.  Dec.  44,  holding  rule  applicable 
although  bar  not  complete  at  time  of  debtor's  death;  Huntington  y. 
Bobbitt,  46  Miss.  535,  holding  that  promise  made  before  bar  com- 
plete will  not  fix  new  date  from  which  statute  runs;  May  berry  y. 
Willoughby,  5  Neb.  373,  25  Am.  Rep.  494,  and  Shoemaker  v.  Bene- 
dict 11  N.  Y.  184,  62  Am.  Dec.  97,  holding  that  promise  by  one  joint 
debtor  will  not  remove  bar  as  to  others;  Bloodgood  v.  Bruen,  8  N.  Y. 
370,  holding  that  surviving  partner,  as  executor,  cannot  revive  firm 
debt  against  separate  estate  of  decedent;  McLaren  v.  McMartin,  36 
N.  Y.  91,  holding  partial  payment  of  barred  claim  does  not  remove 
It  from  statute;  Schutz  v.  Morette,  146  N.  Y.  143,  40  N.  E.  782,  hold- 
ing executor  bound  to  plead  statute  in  defense  to  barred  claim;  Frits 
y.  Thomas,  1  Whart.  71,  29  Am.  Dec.  42,  holding  statute  pleadable 
although  administrator  had  previously  promised  to  pay;  Seig  y. 
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Acord,  21  Gratt.  371,  8  Am.  Rep.  608,  holding  debt  not  reylved  by 
promise  of  one  of  two  Joint  administrators.  See  also  yaluable  note, 
52  Am.  St.  Rep.  123,  where  authorities  are  collected  and  discussed. 
Cited,  arguendo,  in  Duval  v.  McLaskey,  1  Ala.  742;  Riser  v.  Snoddy, 
7  Ind.  445,  65  Am.  Dec.  743;  Cayuga  County  Bank  v.  Bennett,  & 
Hill,  240. 

Distinguished  in  Allen  v.  Allen,  26  Mo.  331,  holding  rule  inappli- 
cable where  executor  is  also  distributee  of  estate.  Criticised  in 
Hodgdon  v.  White,  11  N.  H.  210,  and  Braxton  v.  Harrison,  11  Gratt. 
56,  holding  executor  not  bound  to  plead  statute  of  limitations  in  bar 
of  just  demand.  Distinguished  in  Stark  v.  Hunton,  3  N.  J.  Eq.  311, 
holding  otherwise  where  claim  not  barred  at  time  of  debtor's  death. 

12  Wheat  568-570,  6  L.  731,  WILLIAMSON  v.  DANIEL. 

Devise  and  legacy.— Where  a  bequest  of  personalty  is  absolute, 
a  limitation  over  if  either  of  testator's  grandchildren  should  die 
without  lawful  issue,  would  convert  the  previous  estate  into  an  es- 
tate tail,  and  the  contingency  be  too  remote,  p.  569. 

Cited  and  followed  in  Moody  v.  Walker,  3  Ark.  197,  a  similar  case. 

Distinguished  in  Russ  v.  Russ,  9  Fla.  146,  where  will  was  con- 
strued as  restraining  the  dying  without  issue  to  the  time  of  legatee's 
death;  Richardson  v.  Paige,  54  Vt  379,  where  will  held  not  to  give 
absolute  estate  to  legatee. 

Devise  and  legacy.— The  rule  of  partus  sequitur  ventrem  as  to 
slaves  is  universally  followed  unless  there  be  something  in  the  in- 
strument which  disposes  of  the  mother,  separating  the  issue  from 
her,  p.  570. 

Cited  and  principle  applied  in  Alberty  v.  United  States,  162  U.  S. 
501,  40  L.  1053,  16  S.  Ct  865,  holding  illegitimate  child  of  Choctaw 
Indian  by  a  negro  mother  to  be  a  negro  citizen  for  purposes  of  Juris- 
diction; Buckley  v.  Buckley,  12  Nev.  432,  holding  increase  of  ewe 
sheep  a  proper  subject  of  replevin. 

12  Wheat.  570-574,  6  L.  732,  NEWMAN  v.  JACKSON. 

Trust  deed.—  No  particular  form  of  notice  of  a  sale  under  a  deed 
of  trust  is  necessary  if  the  description  of  the  land  is  sufficiently 
certain  to  inform  the  public  of  the  property  to  be  sold,  p.  572. 

A  few  citing  cases  affirm  and  follow  this  rule:  Loveland  v.  Clarke 
11  Colo.  272,  18  Pac.  548,  holding  sufficient  a  description  by  metesi 
and  bounds,  and  location  in  subdivision  of  section;  Noland  v.  Bank, 
129  Mo.  61,  31  S.  W.  342,  where  reference  was  made  in  notice  to 
recorded  plat  See  also  extended  notes  on  this  subject  in  75  Am. 
Dec.  705,  and  19  Am.  St  Rep.  288,  where  authorities  are  collected 
and  discussed. 

Miscellaneous.-  Cited  erroneously  in  Buckley  y.  Buckley,  12  Nev. 
482. 
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12  Wheat  574-581,  6  L.  733,  DUNLAP  v.  DUNLAP. 

Fubllc  lands  —  Equity.— The  rule  that  where  land  Is  sold  as  a 
definite  quantity  equity  will  relieve  If  the  quantity  be  deficient,  does 
not  apply  to  sales  of  land  In  an  unsettled  country,  p.  580. 

Olted  and  applied  In  Moore  v.  Ylck,  2  How.  (Miss.)  750,  32  Am. 
Dec.  304,  where  specification  of  amount  of  land  held  merely  descrip- 
tive of  original  certificate,  and  vendor  not  bound  for  deficiency. 

Miscellaneous.—  Erroneously  cited  In  Post  v.  Pearsall,  22  Wend« 
474. 

12  Wheat  582-586,  6  L.  735.  McOONNBLL  v.  TOWN  OF  LEX- 
INGTON. 

Dedication.— The  reasonableness  of  reserving  a  public  spring  for 
public  use,  the  concurrent  opinion  of  all  the  settlers  that  It  was  so 
reserved,  and  the  early  appropriation  of  It  to  public  purposes,  are 
conclusive  as  to  the  public  right  p.  586. 

The  citations  collect  a  number  of  similar  cases  afiSrming  and  rely- 
ing upon  this  ruling  as  follows:  Oity  of  Cincinnati  v.  White,  6  Pet 
438,  8  L.  456,  and  City  of  Macon  v.  Franklin,  12  Ga.  244,  248,  holding 
all  that  is  necessary  to  complete  dedication  Is  assent  of  owner  of 
land  and  use  by  public  for  purpose  contemplated;  Kennedy  v.  Jones, 
11  Ala.  83,  holding  dedication  of  street  presumable  from  ancient 
documents  referring  to  it  as  then  existing;  Harding  v.  Jasper,  14 
Cal.  649;  Rowan  v.  Portland,  8  B.  Mon.  248,  and  Carter  v.  Portland, 
4  Or.  347,  holding  intention  to  dedicate  inferred  from  throwing  land 
open  to  public  travel,  and  designating  street  on  plat;  Hart  v.  Burnett 
16  CaL  548,  holding  extent  of  public  right  in  lands  determinable  from 
character  of  ownership  and  dedication  and  circumstances  of  use; 
Warren  v.  Jacksonville,  15  111.  240,  58  Am.  Dec.  614,  holding  accept- 
ance and  use  by  public  conclusive  on  owner  and  privies;  Williams  v. 
Wiley,  16  Ind.  363,  holding  that  dedication  of  street  may  be  implied 
from  acts  of  owner;  Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill,  411, 
holding  deed  unnecessary  to  validity  of  dedication  of  public  burying 
ground;  Brown  v.  Manning,  6  Ohio,  303,  27  Am.  Dec.  256,  holding 
dedication  in  specific  terms  on  recorded  plat  cannot  be  affected  by 
parol  proof  of  intention  of  donors;  Remington  v.  Millerd,  1  R.  I.  97, 
construing  statute  relating  to  dedication  of  highways.  See  also  note, 
27  Am.  Dec.  562,  567,  collecting  and  discussing  authorities.  Cited 
also  in  dissenting  opinion.  Post  v.  Pearsall,  22  Wend.  452,  455,  ma- 
jority holding  that  public  cannot  acquire  right  to  use  individual's 
soil  as  landing  place  from  navigable  river  by  continual  user.  Cited 
approvingly,  but  without  particular  application  of  the  rule,  in  Magill 
V.  Brown,  16  Fed.  Cas.  414;  Christian  Church  v.  Scholte,  2  Iowa,  30; 
Price  V.  Methodist  Church,  4  Ohio,  544;  Gardiner  v.  Tisdale,  2  Wis. 
191,  60  Am.  Dec.  416. 

Distinguished  in  United  States  v.  Chicago,  7  How.  195,  12  L.  665, 
and  Irwin  y.  Dixon,  9  How.  30,  31,  13  L.  34,  under  facts  showing 
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no  Intention  of  owner  to  dedicate  to  public  use;  Cobb  v.  Davenport, 
83  N.  J.  L.  227,  97  Am.  Dec.  721,  holding  right  to  take  fish  In  private 
waters  cannot  be  acquired  by  public  by  dedication;  Post  v.  Pearsall, 
22  Wend.  474,  479  (affirming  S.  C,  20  Wend.  120),  holding  that  pubUc 
acquires  no  right  to  use  soil  of  an  individual  as  landing  place  from 
navigable  river,  although  user  has  continued  for  twenty  years. 

Miscellaneous  citations.— Cited  in  Franl^lin  v.  City  of  Macon,  12 
Ga.  261,  as  instance  of  practice  in  allowing  introduction  of  evidence 
to  show  public  use. 

12  Wheat  586-590,  6  L.  737,  CHOTARD  v.  POPE. 

Public  lands.— Entry  is  the  act  by  which  an  individual  acquires 
an  Inceptive  right  to  the  unappropriated  soil  of  the  country  by  filing 
his  claim,  p.  588. 

This  definition  has  been  quoted  and  applied  in  the  following  citing 
cases:  Sturr  v.  Beck,  133  U.  S.  549,  33  L.  764,  10  S.  Ct  353,  and 
McGuire  v.  Brown,  106  Cal.  666,  39  Pac.  1062,  30  L.  B.  A.  387,  holding 
filing  of  homestead  entry  on  tract  upon  which  is  stream,  confers  right 
to  have  stream  continue  without  diversion;  Denny  v.  Dodson,  82 
Fed.  910,  holding  land  reserved  for  railroad  right  of  way  not  sub- 
ject to  private  entry;  Northern  Pacific  Ry.  Co.  v.  Sanders,  47  Fed. 
607,  holding  that  until  line  of  railway  fixed  according  to  terms 
of  grant  land  is  subject  to  subsequent  entry;  United  States  v. 
Whisky,  90  Fed.  723,  holding  right  to  enfer  on  mineral  lands  on  reser- 
vation implied  right  to  prospect;  Lockwitz  v.  Larson,  16  Utah,  278, 
62  Pac.  281,  applying  principle  in  determining  validity  of  entry  and 
settlement  of  land  as  town  site.  Cited  approvingly,  but  without 
particular  application  of  the  rule,  in  Collins  v.  Bubb,  73  Fed.  739. 

Public  lands.—  The  term  "  entry  "  is  distinctly  confined  to  the  ap- 
propriation, at  private  sale,  of  lands  previously  offered  for  sale  at 
public  auction  and  remaining  unsold,  pp.  588,  589. 

Cited  and  principle  applied  in  Eldred  v.  Sexton,  19  Walt  196,  22 
L.  147,  holding  act  of  congress  fixing  price  per  acre  does  not  give 
right  to  enter  until  land  offered  at  public  sale. 

Public  lands.—  An  authority  "  to  enter  "  a  certain  quantity  of  land 
does  not  authorize  a  location  on  lands  previously  appropriated  or 
withdrawn  from  the  lands  offered  for  sale,  p.  590. 

Cited  and  principle  applied  in  Northern  Pacific  Ry.  Co.  v.  Peronto, 
3  Dak.  Ter.  231,  14  N.  W.  106,  holding  settler  acquired  no  right  to 
land  granted  to  railway,  until  United  States  enforced  forfeiture  for 
breach  of  conditions. 

Distinguished  in  Hutton  v.  Frlsbie,  37  Cal.  485,  489,  where  acts 
of  congress  described  specific  tract  of  land  on  which  purchaser  was 
entitled  to  enter;  Surget  v.  Little,  24  Miss.  126,  where  lands  not 
shown  to  have  been  reserved  from  sale. 
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Miscellaneous  citations.—  Cited  in  State  v.  Stringf ellow,  2  Kan. 
820,  and  Baker  y.  Newland,  25  Kan.  30,  on  point  that  particular 
words  are  not  necessary  to  yalldity  of  grant  for  public  uses;  also  in 
De  Armas  v.  New  Orleans,  5  La.  180. 

12  Wheat.  690-594,  6  L.  738,  MASON  v.  MATILDA. 

Slaves  and  slave  trade.—  Under  Virginia  act  emancipating  slaves 
brought  into  the  State,  unless  owner  took  a  certain  oath  within 
sixty  days,  the  fact  of  the  oath  having  been  taken  may  be  presumed 
by  lapse  of  twenty  years  accompanied  with  possession,  pp.  591,  593. 

No  citations. 

12  Wheat.  594-598,  6  L.  740,  LIDDBBDALB'S  EXBS.  v.  BOBIN- 
SON. 

Surety.— A  surety  who  discharges  the  debt  of  his  principal  suc- 
ceeds to  all  the  rights  of  the  creditor,  p.  596. 

This  rule  has  been  applied  in  the  following  citing  cases:  The 
Tangier,  2  Low.  12,  F.  G.  13,744,  holding  that  person  who  advances 
money  in  good  faith  to  enable  master  to  pay  customs  charges  and 
wages  of  crew,  has  privilege  against  vessel  therefor;  Schindelholz  v. 
Cullum,  55  Fed.  891,  12  U.  S.  App.  242,  holding  assignee  of  judgment 
and  lien  succeeds  to  rights  of  enforcement  belonging  to  original 
owner;  Lumpkin  v.  Mills,  4  Ga.  348,  355,  asserting  right  of  surety 
to  be  substituted  for  creditor  in  distribution  of  assets  of  insolvent 
principal;  Booker  v.  Benson,  83  Ind.  255,  and  Murray  v.  Gatlett,  4 
G.  Greene,  110,  holding  surety  entitled  to  foreclosure  of  mortgage 
given  as  security  for  note  paid  by  him;  Braught  v.  Griffith,  16  Iowa, 
32,  holding  acts  done  by  creditor,  necessary  to  charge  estate  of  de- 
ceased debtor,  inure  to  benefit  of  surety  upon  payment  of  debt; 
Orem  v.  Wrightson,  51  Md.  43,  45,  84  Am.  Bep.  288,  289,  holding 
surety  paying  debt  due  State,  entitled  to  State's  right  of  priority; 
Taylor  v.  Wilcox,  167  Mass.  575,  46  N.  B.  116,  holding  vendee  of 
land,  paying  tax  assured  to  him  by  vendor,  entitled  to  right  of  town 
to  prove  tax  in  insolvency  as  privileged  claim;  Staples  v.  Fox,  45 
Miss.  680,  holding  where  sheriff  satisfies  execution,  to  avoid  suit 
against  himself,  he  is  entitled  to  be  subrogated  to  rights  of  Judgment 
creditor;  Furnold  v.  Bank,  44  Mo.  339,  holding  right  extends  even 
to  securities  given  without  surety's  knowledge;  Powell  v.  White,  11 
Leigh,  316,  holding  surety  on  bond,  who  satisfies  it  after  principal's 
death,  is  entitled  to  rank  as  specialty  creditor  of  estate;  dissenting 
opinion,  Zook  v.  Clemmer,  44  Ind.  26,  majority  holding  where  per- 
sonal judgment  has  been  obtained  against  maker  of  note  secured  by 
mortgage,  and  judgment  is  replevied,  replevin  bail,  after  satisfying 
judgment,  is  not  entitled  to  foreclosure. 

Modified  in  McLean  v.  Lafayette  Bank,  3  McLean,  605,  F.  0.  8,888, 
holding  that,  while  surety  is  entitled  to  collaterals,  he  cannot  claim 
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assignment  of  instrument  which  is  evidence  of  debt.  Distinguished 
in  Patterson  v.  Pope,  5  Dana,  243,  holding  rule  inapplicable  to  defeat 
Interest  acquired  by  third  person  preylous  to  undertaking  of  surety. 

Surety.—  Where  one  of  two  joint  sureties  pays  the  prlncipars  debt, 
he  may  be  permitted  to  enter  judgment  In  the  name  of  the  creditor 
and  have  execution  thereon  against  his  co-surety,  p.  597. 

Cited  and  principle  applied  as  follows:  Reber  v.  Gundy,  13  Fed. 
57,  holding  that  one  of  two  executors,  paying  legacy,  is  entitled  to 
l>e  subrogated  to  lien  against  the  other,  acquired  by  legatee;  Smith 
T.  Rumsey,  33  Mich.  196;  Bowen  y.  Hosklns,  45  Miss.  186,  7  Am. 
Rep.  729,  holding  that  equity  will,  at  Instance  of  one  surety,  set 
aside  conveyance  made  by  co-surety  In  fraud  of  execution  levied 
against  them  jointly;  Felton  v.  Blssell,  25  Minn.  20,  holding  right  of 
•contribution.  In  case  surety  pays  before  debt  Is  due,  becomes  per- 
fect when  debt  becomes  due;  Robertson  v.  Trlgg,  32  Gratt  86,  hold- 
ing surety  paying  debt  due  United  States  Is  entitled  to  United  States' 
right  of  priority  as  against  Insolvent  co-surety;  German,  etc.,  Bank 
V.  Fritz,  68  Wis.  398,  32  N.  W.  127,  holding  payment  of  debt  by 
•one  surety  does  not  cancel  obligation  of  others,  and  court  may  award 
•execution  against  them. 

Modified  In  New  Bedford  Institution,  etc.  v.  Hathaway,  134  Mass. 
'73,  45  Am.  Rep.  292,  holding  surety  entitled  to  prove  only  one- 
lialf  of  amount  paid,  as  contribution  from  Insolvent  co-surety,  al- 
though by  proving  all  he  would  receive  but  one-half.  See  also  note, 
^  Am.  Rep.  296. 

Surety.—  Under  a  statute  of  Virginia,  giving  to  debts  due  on  pro- 
tested bills  of  exchange  the  rank  of  judgment  debts,  a  joint  in- 
dorser  who  has  paid  more  than  his  share  has  a  right  of  satisfaction 
from  his  co-lndorser  with  the  priority  of  a  judgment  creditor,  p.  598. 

12  Wheat.  599-603,  6  L.  741,  DE  LA  CROIX  v.  CHAMBERLAIN. 

Public  lands.— A  question  of  disputed  boundary,  between  two 
sovereign  independent  nations,  is  more  properly  a  subject  for  diplo- 
matic discussion  and  of  treaty,  than  of  judicial  investigation,  p.  600. 

Cited  to  this  point  in  Astlazaran  v.  Santa  Rita,  etc.,  Co.,  148  U.  S. 
:82,  37  L.  377,  13  S.  Ct  457,  holding  private  claim  to  land  In  Arl- 
Eona,  under  Mexican  grant,  not  contestible  In  courts  until  congress 
liad  acted  upon  report  of  surveyor-general;  Stoneroad  v.  Stoneroad, 
158  U.  S.  248,  39  L.  969,  15  S.  Ct.  825,  is  to  same  effect  Cited, 
^irguendo,  in  Challefoux  v.  Ducharme,  4  Wis.  562. 

Public  lands.—  A  mere  warrant  or  order  of  survey  of  lands  made 
by  the  Spanish  authorities  at  Mobile,  In  1806,  did  not  convey  a 
-complete  legal  title,  p.  601. 

Cited  and  principle  applied  In  Strother  v.  Lucas,  6  Pet  769,  8  L. 
-676»  denying  right  of  elder  grantee  of  Spanish  crown  to  maintain 
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ejectment  against  junior  grantee,  his  grant  not  having  been  con- 
lirmed  according  to  act  of  congress;  and  see  S.  0.,  12  Pet  448, 
0  L.  1152;  Pollard  v.  Kibbe.  14  Pet  365,  878,  385.  404,  405.  407,  416. 
420,  10  L.  496,  502,  506,  515,  516,  521,  522,  ruling  similarly  where 
Spanish  grant  not  recorded,  as  required  by  confirming  act;  Muse  v. 
Arlington  Hotel  Co.,  68  ^ed.  642,  where  facts  were  similar  to  those 
in  principal  case;  Hallet  v.  Eslava's  Heirs,  3  Stew.  &  P.  120,  holding 
that  certificate  of  confirmation,  issued  upon  claim  under  French 
patent,  which  was  not  produced,  was  not  suflicient  to  warrant 
recovery  in  ejectment;  Ryder  v.  Innerarity,  4  Stew.  &  P.  31,  assert- 
ing jurisdiction  of  courts  to  declare  unconfirmed  grants  invalid; 
Bullock  V.  Wilson,  2  Port  442,  but  holding  duplicate  receipt  for 
payment  on  entry  of  public  lands  is,  before  issue  of  patent,  suflBicient 
evidence  to  maintain  trespass  to  try  title;  Abbott  v.  Kennedy.  5 
Ala.  395,  a  case  involving  land  embraced  in  same  Spanish  grant. 
Cited,  arguendo,  in  Rhode  Island  v.  Massachusetts,  12  Pet  745.  749, 
9  L.  1269,  1270;  Hallett  v.  Eslava,  2  Stew.  118;  Lewis  v.  Goguette, 
3  Stew.  &  P.  197. 

Miscellaneous  citations.— Referred  to  in  Coffee  y.  Groover,  123 
U.  S.  8,  30,  31,  31  L.  55,  63,  8  S.  Ct  5,  16,  17,  as  having  been 
erroneously  cited  in  S.  C,  20  Fla.  81,  on  point  that  grants  by  de 
facto  government  are  valid  against  State  having  the  right 

12  Wheat  604,  6  L.  743,  DAVIDSON  v.  TAYLOR. 

Bail  is  fixed  by  the  death  of  the  principal  after  the  return  of  the 
ca.  sa.  and  before  the  return  of  the  scire  facias;  and  the  bail  Is 
not  entitled  to  an  exoneretur  in  such  a  case,  p.  604. 

Cited  and  principle  applied  in  United  States  v.  Eldredge,  5  Utah, 
195,  14  Pac.  46,  holding  that  if  defendant  fails  to  appear,  surety 
cannot  show  that  defendant  could  have  been  convicted  upon  but 
one  of  two  charges;  dissenting  opinion.  Beers  v.  Haughton,  9  Pet 
369,  370,  9  L.  160,  161,  but  question  not  in  issue. 

12  Wheat  605-611,  6  L.  744,  SCOTT  v.  SHRBEVB. 

Bond.— The  assignee  of  bonds  given  for  the  indemnity  of  the 
obligee  as  indorser  of  notes  drawn  by  obligor  takes  them  subject 
to  equities  existing  between  the  original  parties,  p.  608. 

Cited  in  Shannon  v.  Marselis,  1  N.  J.  Eq.  425,  applying  principle 
in  case  of  assignment  of  bond  and  mortgage. 

Bond.—  Equity  will  relieve  against  a  judgment  at  law  upon  bonds 
given  for  indemnity  of  obligee,  as  indorser  of  notes  of  obligor, 
where  obligee  has  been  indemnified,  pp.  610,  611. 

12  Wheat  611-643,  6  L.  746,  RAMSAY  v.  ALLBGRB. 

Admiralty.— A  suit  in  personam  against  an  owner  of  a  vessel, 
for  supplies  in  the  home  port,  cannot  be  maintained  in  admiralty* 
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the  owner  having  given  a  note  for  the  debt,  which  has  not  been 
given  up  or  tendered  at  the  hearing,  pp.  613,  614. 

This  ruling,  or  the  principle  Involved  therein,  has  been  variously 
applied  in  citing  cases,  as  follows:  Leland  v.  The  Medora,  2  Wood. 
&  M.  97,  100,  101,  F.  C.  8,237,  holding  lien  for  repairs  waived  by 
acceptance  of  bill  of  exchange  and  allowing  ship  to  leave  port; 
The  Brig  Ann  C.  Pratt,  1  Curt  348,  F.  C.  409,  holding  lien  for 
repairs  waived  by  taking  bottomry  bond,  and  if  bond  void  for  fraud, 
no  recovery  can  be  had  on  implied  contract;  Reppert  v.  Robinson, 
Taney,  495,  F.  C.  11,703,  holding  surrender  of  note  cannot  restore 
admiralty  Jurisdiction;  The  Eclipse,  3  Biss.  102,  F.  C.  4,268,  holding, 
although  lien  not  waived  by  acceptance  of  note,  it  must  be  tendered 
at  hearing;  The  Schooner  Active,  Olc.  288,  F.  C.  34,  holding  sur- 
render of  note  taken  for  supplies  furnished  gives  right  to  proceed  in 
admiralty;  Harris  v.  The  Kensington,  11  Fed.  Cas.  631,  holding 
lien  extinguished  by  acceptance  of  note  in  payment;  Marshall  v. 
Bazin,  16  Fed.  Gas.  837,  entertaining  suit  in  personam  to  recover 
passage  money,  note  given  as  security  having  been  tendered;  Molr 
V.  Dubuque,  17  Fed.  Cas.  571,  citing  principal  case  on  point  that 
claim  for  repairs  is  enforceable  in  admiralty;  Fox  v.  Patton,  22  Fed. 
747,  denying  jurisdiction  to  enforce  personal  contract  of  agents  to 
pay  for  supplies  furnished  vessel;  Sheafe  v.  Kimball,  21  Fed.  Cas. 
1209,  holding  where  note  is  surrendered  into  court,  recovery  is  lim- 
ited to  amount  of  note;  Case  v.  WooUey,  6  Dana,  23,  32  Am.  Dec. 
59,  and  In  re  The  Josephine,  39  N.  Y.  27,  citing  principal  case  as 
having  inferentially  asserted  jurisdiction  of  admiralty  in  personam; 
Boylan  v.  The  Victory,  40  Mo.  253,  asserting  jurisdiction  of  State 
court  to  enforce  contract  for  supplies  furnished.  Referred  to  in 
Bowler  v.  Eldridge,  18  Conn.  8,  but  point  not  in  issue. 

Explained  in  Andrews  v.  Wall,  3  How.  573,  11  L.  731,  and  held 
not  to  be  authority  for  holding  that  admiralty  could  not  enforce 
maritime  contracts  in  personam;  so,  also,  in  dissenting  opinion, 
Thomas  v.  Osborn,  19  How.  38,  15  L.  541.  Distinguished  in  The  St 
Lawrence,  1  Black,  532,  17  L.  184,  where  lien  for  supplies  held  not 
waived  by  acceptance  of  notes  with  understanding  that  lien  should 
continue;  The  Brig  Nestor,  1  Sumn.  86,  87,  F.  C.  10,126,  holding 
giving  credit  for  fixed  time  does  not  extinguish  lien  for  supplies; 
Raymond  v.  The  Ellen  Stewart,  5  McLean,  270,  F.  C.  11,594,  and 
The  Napoleon,  7  Biss.  395,  F.  C.  10,011,  asserting  Jurisdiction  where 
note  tendered  .in  action  on  lien;  The  Theodore  Perry,  23  Fed.  Cas. 
912,  where  mortgage  given  as  security  held  not  to  waive  lien. 
Questioned  in  The  Nebraska,  69  Fed.  1013,  34  U.  S.  App.  119,  argruiug 
against  necessity  for  surrender  of  note  taken  merely  as  security. 

Admiralty  courts  have  not  jurisdiction  over  actions  in  personam 
for  enforcement  of  contracts  for  supplies,  per  Johnson,  J.,  p.  615. 

Cited  and  followed  in  New  Jersey,  etc.,  Co.  v.  Merchants'  Bank, 
6  How.  420,  422,  12  L.  498,  499,  arguing  against  jurisdiction  in  suit 
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upon  contract  of  carriage;  Guuniughsm  v.  Hall,  1  Cliff.  65,  F.  C. 
8,481,  denying  Jurisdiction  of  District  Court  In  suit  in  personam, 
upon  contract  against  builder  of  vessel;  Bains  t.  The  James  and 
Catherine,  1  Bald.  547,  549,  F.  C.  756,  holding  account  for  provisions 
furnished  not  within  jurisdiction  of  District  Court  as  offset  to 
libel  for  seamen's  wages;  Levering  v.  Bank  of  Columbia,  1  Cr.  C, 
C.  209,  F.  C.  8,287,  holding  wages  of  seaman  hired  to  care  for 
vessel  in  port  not  lien  on  vessel;  Merrltt  v.  Sackett,  17  Fed.  Cas.  141, 
applying  rule  of  court  to  same  effect.  Cited  approvingly,  but 
without  particular  application  of  rule,  in  The  Centurion,  1  Ware, 
479.  F.  C.  2,554;  Haslett  v.  The  Enterprise,  11  Fed.  Cas.  785;  I-K)wry 
Y.  The  E.  Benjamin,  15  Fed.  Cas.  1051;  Marsh  v.  The  Minnie,  16 
Fed.  Cas.  811. 

Criticised  In  Schultz  v.  Bosman,  5  Hughes,  100,  101,  F.  C.  12,488, 
asserting  Jurisdiction  in  such  case.  Distinguished  in  The  Stephen 
Allen,  Blatchf.  &  H.  181,  F.  0.  13,361,  asserting  right  of  seaman 
to  maintain  suit  In  personam  for  wages;  Drink  water  v.  Freight,  etc., 
of  Brig  Spartan,  1  Ware,  152,  F.  C.  4,085,  entertaining  libel  on 
charter-party  for  freight  due.  Criticised  and  denied  in  Edeuer  t. 
Gregs,  3  Fed.  412. 

Admiralty  law,  as  enforced  in  this  country,  is  the  admiralty  law 
of  England,  as  it  existed  at  the  time  of  the  Revolution,  per  John- 
son, J.,  p.  638. 

This  statement  has  been  cited  approvingly  in  the  following  cases, 
discussing  the  subject  of  admiralty  Jurisdiction  generally;  United 
States  V.  New  Bedford  Bridge,  1  Wood.  &  M.  459,  464,  468,  476,  478, 
483,  F.  C.  15,867;  The  Wave,  Blatchf.  &  H.  249,  F.  C.  17,297;  Chase 
V.  American  Steamboat  Co.,  9  R.  I.  426,  11  Am.  Rep.  276. 

Miscellaneous  citations.— The  separate  opinion  of  Johnson,  J.,  is 
cited  in  dissenting  opinion.  Waring  v.  Clarke,  5  How.  473,  481,  482, 
490,  12  L.  241,  245,  246,  249,  but  application  not  apparent 

Cited  as  instance  where  court  was  not  unanimous  as  to  whether 
maritime  contract  was  enforceable  in  personam,  in  Proceeds,  etc., 
of  The  Waubashene,  23  Blatchf.  295,  24  Fed.  559;  Leland  v.  Ship 
Medora,  2  Wood.  &  M.  114,  F.  C.  8,237,  citing  separate  opinion 
of  Johnson,  J.,  but  without  particular  application;  Mutual,  etc.,  Ins. 
Co.  V.  Cargo  of  The  George,  Olc.  97,  F.  C.  9,981,  but  not  in  point; 
The  Fanny,  8  Fed.  Cas.  992,  following  practice  in  refusing  to  discuss 
Jurisdiction  when  not  necessary  to  decision;  Steamboat  Belfast  v. 
Boon,  41  Ala.  63,  as  showing  conflict  of  authority  upon  question  of 
admiralty  Jurisdiction;  Connelly  v.  The  Bee,  40  Mo.  264,  on  point 
that  admiralty  alone  can  enforce  contract  for  supplies  furnished 
beyond  limits  of  State.  Erroneously  cited  in  Claiborne  v.  Birge,  42 
Tex.  102. 
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Power  of  attorney  executed  by  a  debtor  to  secure  a  loan  au- 
thorizing the  creditor  to  execute  a  bill  of  sale  of  an  interest  In 
yessels,  and,  in  event  of  their  being  lost,  to  collect  the  insurance, 
although  irrevocable  in  debtor's  lifetime,  expires  on  his  death,  p.  9 

Cited  in  Mervin  v.  Murphy,  35  Tex.  795,  in  illustration  of  dis- 
tinction between  a  power  coupled  with  an  interest,  and  such  a 
power  only  in  the  proceeds;  Michigan  State  Bank  v.  Leavenworth. 
28  Vt  216,  and  Huston  v.  Cantrell,  11  Leigh  (Va.),  167,  on  the 
point  that  letters  of  attorney  were  revoked  by  the  death  of  the 
principal;  United  States  v.  Cutts,  1  Sumn.  140,  141,  F.  O.  14.912. 
construing  an  assignment  of  certain  stock  to  secure  a  debt. 
See  note  to  68  Am.  Dec.  763,  discussing  the  continuing  forc«  of 
contracts  as  against  decedents. 

Histake.— Where  an  instrument  is  executed  which  is  intended 
to  carry  into  execution  an  agreement  previously  entered  into,  but 
which,  by  mistake  of  the  draftsman  as  to  fact  or  law.  does  not 
fulfill  the  manifest  intention  of  the  parties,  equity  will  correct  the 
mistake,  p.  13. 

The  citations  collect  a  large  number  of  cases  affirming  and 
following  this  rule:  Rogers  v.  Atkinson.  1  Ga.  25,  where,  through 
the  mistake  of  a  draftsman,  an  important  provision  in  a  contract 
was  omitted;  Leitensdorfer  v.  Delphy,  15  Mo.  166,  55  Am.  Dec.  139, 
where  a  second  deed  drawn  In  place  of  a  first  failed  to  express 
the  intent  of  the  parties;  Lestrade  v.  Earth,  19  Cal,  673,  where 
there  was  a  mistake  in  the  description;  Adams  v.  Reed,  11  Utah, 
502,  40  Pac.  724,  where  a  deed  described  land  as  being  in  the 
wrong  section;  Stlnes  v.  Hays,  36  N.  J.  Eq.  369,  where  a  deed 
omitted  to  state  a  strip  was  for  a  road  and  to  reserve  a  right  to 
use  it;  Brock  v.  O'Dell,  44  S.  G.  33,  21  S.  E.  980,  dissenting  opinion, 
p.  45,  21  S.  B.  985,  where,  in  drawing  a  deed,  the  word  "heirs" 
was  omitted;  Norton  v.  Kellogg,  41  Fed.  454,  on  the  point  that  on 
a  defect  in  executing  a  trust  in  the  form  of  the  deed  and  not  in 
tho  purpose,  equity  would  intervene;  Walden  v.  Skinner.  101  U. 
S.  584,  25  L.  966,  where  a  purchase  was  made  on  trusts  which  the 
trustee  failed  to  have  properly  declared  in  the  deed;  Wyche  v. 
Greene,  16  Ga.  60,  where  a  deed  of  gift  intended  to  convey  a  life 
estate  conveyed  an  absolute  title;  Larkins  v.  Biddle,  21  Ala.  256, 
holding  that  a  deed  of  gift  which  does  not  express  the  intention 
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may  be  reformed;  Green  y.  Morris,  etc.,  Ck>.,  12  N.  J.  Bq.  169, 
where  a  deed  whoee  purpose  was  to  effectuate  an  award  of  arbitra- 
tors did  not  accomplish  the  purpose;  Snyder  v.  May,  19  Pa.  St  238, 
holding  equity  would  relieve  where  a  lessor  made  a  mistake  in 
the  amount  of  the  rent;  Ryder  v.  Ryder,  19  R.  I.  189,  32  Atl.  920, 
where  a  mortgage  of  fixtures  and  furniture,  but  designed  to  cover 
all  personalty,  was  corrected;  Collier  v.  Lanier,  1  Ga.  240,  where 
a  mortgage  set  out  it  was  intended  to  secure  a  bond,  whereas  it 
was  intended  to  secure  notes;  Citizens*  National  Bank  v.  Judy,  140 
Ind.  340,  43  N.  E.  264,  where  lands  intended  to  be  covered  by  a 
mortgage  were  omitted;  Cassidy  v.  Metcalf,  66  Mo.  528,  530,  where 
a  contract  for  the  sale  of  an  interest  by  a  partner  transferred 
property  not  intended;  Allen  v.  Brown,  6  R.  I.  398,  where  a  grant 
of  a  sea-weed  privilege  conveyed  a  greater  privilege  than  designed; 
Stafford  v.  Fetters,  55  Iowa,  487.  8  N.  W.  324,  where  a  note  was 
transferred  by  simple  assignment  under  an  agreement  that  the 
transfer  should  be  without  recourse;  Lee  v.  Percival,  85  Iowa,  642, 
52  N.  W.  544,  where  a  note,  intended  to  bind  a  corporation  only,  was 
drawn  so  as  to  bind  the  officers  individually;  Gump's  Appeal,  65 
Pa.  St  479,  holding  that  a  Judgment  note,  which  omitted  the  words 
■•*wlth  interest"  would  be  corrected;  Talley  v.  Courtney,  1  Heisk. 
718,  where  a  note  was  reformed  so  as  to  read  payable  in  current 
bank  notes;  Miller  v.  Davis,  10  Kan.  548,  where  in  a  mortgage  the 
names  of  the  parties  were  transposed  by  mistake;  Gayle  v.  Hudson, 
10  Ala.  127,  where  in  a  bond  the  name  of  an  obligee  was  wrongly 
stated. 

Other  citing  cases,  which  affirm  and  follow  the  rule,  are:  Scales 
▼.  Ashbrook,  1  Met  (Ky.)  361,  where  on  a  bill  of  exchange  the 
lender  was  made  the  drawer,  and  the  borrower  payee  and  indorser; 
German  National  Bank  v.  Butchers',  etc.,  Co.,  97  Ky.  42,  29  S.  W. 
884,  where,  on  renewal  of  a  note  to  a  bank,  the  name  of  the  bank 
was  omitted;  Askew  v.  Odcnheimer,  Bald.  387,  F.  C.  687,  holding 
an  assignment  by  one  partner  to  indemnify  his  co-partner  for  frauds 
would  be  reformed  so  as  to  meet  the  intention;  Oliver  v.  Mut. 
Commercial  M.  I.  Co.,  2  Curt.  298,  299,  F.  C.  10,498,  holding  equity 
would  reform  a  policy  not  correctly  expressing  a  previously  con- 
cluded agreement;  Heam  v.  Equitable,  etc.,  Ins.  Co.,  4  Cliff.  196, 
F.  C.  6,300,  where  insurance  policies,  not  allowing  a  vessel  a  port 
for  loading  a  return  cargo,  was  reformed;  Travellers'  Ins.  Co.  v. 
Henderson,  69  Fed.  767,  32  U.  S.  App.  536,  where  one  attempted 
to  reform  an  accident  insurance  policy  by  striking  out  an  exception; 
Dean  v.  Bq.,  etc.,  Co.,  4  Cliff.  580,  F.  C.  3,705,  where  a  mistake  was 
not  in  writing  the  policy,  but  in  allowing  title  to  be  changed  without 
consent;  Pitcher  v.  Hennessey,  48  N.  Y.  423,  where  a  contract  to 
run  plaintiff's  boat  was  reformed  so  as  to  make  the  plaintiff  assume 
the  risk  of  navigation;  Nowlin  v.  Pyne,  47  Iowa,  296,  where  a 
draftsman,  drawing  up  a  contract  for  the  exchange  of  farms,  un- 
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deratood  the  agreement;  but  failed  to  express  it  in  correct  terms; 
Whitaker  y.  Gavitt,  18  Ck>nn.  526,  where  a  bill  was  brought  to 
reform  an  assignment  by  an  insolvent  so  as  to  include  property 
claimed  to  be  omitted;  Moore  y.  Thomas,  1  Or.  202,  where  a  deed,  at- 
tested by  but  one  witness,  was  upheld;  Curtis  y.  Leayitt,  15  N.  Y. 
163,  where  a  contract  not  containing  proper  seals  was  reformed,  and 
the  proper  seals  affixed;  Glass  y.  Hulbert,  102  Mass.  34,  3  Am.  Rep. 
426,  holding  that  where  an  omitted  term  is  within  the  statute  of 
frauds  it  cannot  be  enforced;  Petesch  y.  Hambach  48  Wis.  447,  4 
N.  W.  567,  holding  a  mortgage  by  a  married  man,  supposed  to 
coyer  a  homestead,  would  not  be  reformed  as  against  his  wife  after 
his  death;  Olmstead  y.  Olmstead,  38  Conn.  337,  dissenting  opinion, 
holding  that  a  bond  not  expressing  the  agreement  would  be  re- 
formed, as  well  against  the  sureties  as  principal;  United  States  y. 
Cushman,  2  Sumn.  435,  F.  C.  14,908,  on  the  point  that  in  the  case 
of  sureties,  if  the  contract  is  in  form  Joint,  equity  will  not  presume 
it  to  have  been  Joint  and  several  unless  upon  distinct  proofs;  Hola- 
bird  y.  Burr,  17  Conn.  559,  holding  a  mistake  in  a  draft  of  a  deed 
may  be  corrected,  not  only  as  against  the  party,  but  as  against 
others;  Park  y.  Blodgett,  64  Conn.  36,  29  Atl.  135,  where  oral 
testimony  was  admitted  to  show  that  by  mistake  a  contract  did 
not  .embody  the  actual  agreement;  Dennis  y.  Northern  Pac,  By.  Co., 
55  Pac.  212,  reforming  a  deed  failing  to  reserve  a  right  of  way, 
through  the  scrivener's  error;  Wisconsin,  etc..  Bank  v.  Mann,  76 
N.  W.  784,  reforming  a  written  guaranty  to  conform  to  the  verbal 
understanding  of  the  parties;  Dunham  v.  Chatham,  21  Tex.  245,  73 
Am.  Dec.  231,  holding  parol  evidence  was  admissible  where  property 
was  granted  to  a  husband  and  wife  to  show  the  husband's  name 
was  inserted  by  mistake;  The  Perseverance,  Blatchf.  &  H.  388,  389, 
F.  C.  11,017,  holding  admiralty  could  not  change  a  written  agree- 
ment or  compel  one  to  be  executed  according  to  equity  and  to  the 
understanding  of  the  parties.  Cited  in  valuable  note,  65  Am.  St. 
Rep.  482,  485,  487,  491,  499,  on  reformation  of  contracts. 

Mistake  in  an  agreement,  which  is  clearly  proved  to  have  been 
the  result  of  ignorance  of  some  material  fact,  will  in  general  be 
relieved  against  in  equity,  p.  13. 

Cited  and  followed  in  Dennis  v.  Northern  Pac.  Ry.  Co.,  55  Pac. 
212,  reforming  a  deed  which  omitted  an  important  reservation 
through  the  scrivener's  negligence;  Hadlock  v.  Williams,  10  Vt. 
572,  on  the  point  that  if  the  principal  inducement  were  a  mine  or 
quarry,  not  found  on  the  land  contracted  for,  equity  would  relieve; 
Marks  v.  Bradley,  69  Miss.  17,  10  So.  926,  on  the  point  as  to  th<> 
effect  of  preferring  a  debt  not  due  in  an  assignment  through  mis- 
take of  fact;  Peques  v.  Mosby,  7  Smedes  &  M.  347,  on  the  point  that 
parol  evidence  of  a  mistake  in  a  deed  is  admissible  upon  a  bill  to 
reform;  Shear  v.  Robinson,  18  Fla.  453,  holding  that  a  release 
executed  in  ignorance  of  the  facts,  and  induced  by  imposing  upon 
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one's  weakness  and  confidence,  was  of  no  effect  Cited  generally  In 
Carpenter  y.  ProYldence,  etc.,  Co.,  4  How.  224,  11  L.  949,  on  tbe 
point  that  there  must  be  satisfactory  evidence  of  fraud  before 
relief  will  be  granted.  Cited  In  exhaustive  note,  66  Am.  St.  Bep. 
482,  on  reformation  of  contracts. 

Equity  may  compel  parties  to  perform  their  agreement  when 
fairly  entered  Into  according  to  their  terms;  but  It  has  no  power 
to  make  agreements  for  parties  and  then  compel  them  to  execute 
the  same,  p.  15. 

Cited  and  followed  In  Risen  v.  Newberry,  90  Va,  621,  18  S.  B. 
919,  holding  that  where  there  was  no  mistake,  illegality  or  fraud, 
equity  would  not  rescind  a  contract;  McKinstry  v.  Conly,  12  Ala, 
082,  holding  that  where  parties  have  entered  into  a  contract,  It 
cannot  be  shown  by  parol  an  entirely  different  contract  was  In- 
tended; Ligon  V.  Rogers,  12  6a.  289,  holding  an  omission  would 
not  be  corrected  where  a  party  knew  of  It  and  relied  upon  the 
promise  of  an  attorney  to  carry  It  Into  effect;  Crisplip  v.  Cain,  19 
W.  Ya.  478,  holding  that  on  a  sale  of  land  in  gross,  equity  would 
not  allow  for  deficiency  or  excess;  Adams  v.  Henderson;  168  U.  S. 
680,  42  L.  688,  18  S.  Ct  182,  where,  under  a  contract  to  purchase 
an  Indefeasible  title,  the  defendants  were  not  required  to  accept 
a  deed  with  a  right  to  pass  over  It  and  prospect  for  mineral;  Warner 
T.  Brinton,  29  Fed.  Cas.  243,  holding  a  will  omitting  to  dispose  of 
certain  land  could  not  be  aided  by  a  clause  In  the  Instructions; 
Baltzer  v.  Baleigh,  etc.,  B.  B.  Co.,  115  U.  S.  648,  29  L.  510,  where 
a  contention  that  a  wrong  name  was  inserted  in  a  contract  by  fraud 
or  mistake  was  not  sustained;  Garrard  v.  Webb,  4  Port.  82,  where 
the  court  considered  the  power  of  chancery  to  compel  parties  to 
perfect  original  agreements  against  a  subsequent  lien. 

Equity  can  only  enforce  the  performance  of  an  agreement  ac- 
cording to  Its  terms  and  to  the  intention  of  the  parties,  and  cannot 
force  upon  them  a  different  agreement,  p.  15. 

Cited  to  this  effect  in  Glass  v.  Hulbert,  102  Mass.  44,  8  Am.  Bep. 
435,  where  a  stipulation  sought  to  be  stricken  out  was  in  accord- 
ance with  the  actual  agreement;  see  the  authorities  referred  to  under 
the  prior  head. 

Mistake  of  law  Is  not  generally  ground  for  reforming  a  deed 
founded  on  such  mistake,  p.  15. 

A  large  number  of  authorities  affirming  and  relying  upon  this 
holding  are  collated  by  the  citations,  as  follows:  Marlln  v.  Ham- 
lin, 18  Mich.  364,  100  Am.  Dec.  184,  on  the  point  that  a  mistake  as 
to  the  legal  effect  of  an  instrument,  the  contents  of  which 
one  knew,  was  purely  a  mistake  of  law  for  which  there 
was  no  relief;  Williams  v.  Rhodes,  81  111.  587,  holding  that  as  a 
^neral  rule  equity  will  not  relieve  because  of  ignorance  of  law 
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wl^ere  the  facts  are  known;  Marshall  ▼.  Bench,  3  Del.  Ch-  259, 
holding  there  was  no  remedy  where  a  testator  mistook  the  legal 
operation  of  conveyances;  Fuller  v.  Parrish,  3  Mich.  231,  dissenting 
opinion,  and  Stover  v.  Poole,  67  Me.  223,  both  holding  a  mistake 
of  law  is  not  ground  for  setting  aside  a  voluntary  conveyance; 
CatUn  V.  Fletcher,  9  Minn.  89,  holding  that  misrepresentation  as 
to  the  legal  effect  of  a  conveyance  will  not  avoid  it;  Ryan  v» 
Goodwyn,  McMull.  Eq.  456,  and  Pierson  v.  Armstrong,  1  Iowa,  286, 
287,  290,  291,  63  Am.  Dec.  442,  443,  446,  447,  where  in  both  cases 
a  father  who  conveyed  land  to  his  daughter,  sought  relief  on  the 
ground  that  he  intended  her  husband  to  have  no  interest;  Osburn 
V.  Throckmorton,  90  Va.  316,  18  S.  B.  286,  holding  that  Ignorance 
of  law  does  not  invalidate  a  deed  by  a  wife  to  a  husband;  Gordere 
V.  Downing,  18  111.  493,  where  a  complainant  instructed  a  justice 
to  prepare  a  quitclaim,  and  the  justice  executed  a  conveyance  In 
fee;  Trigg  v.  Read,  5  Humph.  533,  534,  42  Am.  Dec.  451,  452,  holding 
ignorance  of  law  and  a  consequent  mistake  as  to  a  title  Is  no 
ground  for  rescission;  Lott  v.  Kaiser,  61  Tex.  670,  holding  one  exe- 
cuting a  deed  knowing  its  effect  cannot  show  by  parol  he  intended 
it  to  take  effect  at  his  death;  Butler  v.   Livingston,  15  6a.  568, 
holding  that  admissions  as  to  title  are  presumed  to  be  made,  not 
only  with  a  knowledge  of  the  facts,  but  of  legal  rights;  Bank  of 
United  States  v.  Daniel,  12  Pet.  55,  9  L.  998,  where  the  parties 
were  mistaken  in  their  construction  of  a  statute;  Leavitt  v.  Palmer, 
3  N.  Y.  39,  51  Am.  Dec.  339,  holding  that  a  trust  deed  issued 
by  a  bank  to  secure  notes  in  violation  of  a  statute  cannot    be 
reformed;  Hamblin  v.  Bishop,  41  Fed.  82,  where  a  person  conveyed 
away   her  inheritance  through   an   erroneous   legal   opinion,   mis- 
interpreting a  statute;  Freeman  v.  Curtis,  51  Me.  143,  81  Am.  Dec. 
567,  where,  under  the  circumstances  of  the  case,  a  conveyance  by 
heirs  of  their  interests  in  ignorance  of  the  statute  of  descents  was 
set  aside;  Root  v.  Stuyvesant,  18  Wend.  299,  holding  that  in  con- 
struing a  wili  the  ignorance  of  law  of  the  testator  in  reference 
to  the  statute  of  wills    cannot  be  considered;   Good  v.   Herr,  7 
Watts  &  S.  256,  42  Am.  Dec.  237,  holding  that  mistake  of  law 
applicable  to  the  settlement  of  estate  with  full  knowledge  of  the 
facts  is  no  ground  for  relief;  Wintermute  v.  Snyder,  3  N.  J.  Bq.  499, 
500,  where  an  assignment  was  made  of  an  interest  in  an  estate 
in  ignorance  of  the  legal  effect  of  the  bequests;  Upton  v.  Tribilcock, 
91  U.  S.  50,  23  L.  206,  holding  that  representations  by  an  agent  of 
a  corporation  as  to  the  nonassessability  of  stock  is  no  defense; 
Anderson  v.  Tydings,  8  Md.  440,  442,  443,  63  Am.  Dec.  710,  712, 
713,  holding  equity  will  not  deprive  creditors  of  a  legal  advantage 
by  reason  of  a  mistake  of  law  in  drawing  a  deed;  Allen  v.  Gallo- 
way, 30  Fed.  467,  where  a  court  refused  to  set  aside  a  compromise 
because  of  mistake;   Lyons   v.   Sanders,  23  Miss.   536,   holding  a 
mistake  as  to  the  legal  effect  of  new  notes  in  discharge  of  old. 
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was  not  ground  of  relief;  Harner  v.  Price,  17  W.  Va.  540,  542, 
where  one  confessed  Judgment  on  a  note  barred  by  the  statute  of 
limitations;  Kearney  y.  Saser,  37  Md.  280,  where  an  administrator 
sought  relief  from  a  Judgment  by  confession  on  the  ground  of 
Ignorance  of  Its  legal  effect;  Maxwell,  etc.,  Go.  v.  Thompson,  1 
N.  Mex.  606,  dissenting  opinion,  on  the  point  that  a  mistake  of  law 
by  the  parties  to  a  decree  by  consent  is  not  ordinarily  a  ground 
for  relief;  United  States  v.  Ames,  99  U.  S.  46,  25  L.  301,  where  a 
bill  averred  that  parties  to  a  Judicial  proceeding  understood  its  legal 
effect  would  be  different  from  what  It  really  was;  Wool  worth 
Y.  Mcpherson,  55  Fed.  560,  where  a  party  entered  into  an  agree* 
ment,  which,  contrary  to  his  Intention,  bound  him  as  a  partner; 
United  States  v.  Price,  9  How.  92.  97,  98,  99,  102,  104,  13  L.  59,  61, 
62,  64,  United  States  v.  Archer,  1  Wall.  Jr.  185,  F.  C.  14,464,  and 
PlckersglU  v.  Lahens,  15  WaU.  144,  21  L.  121,  all  holding  that  a 
surety  discharged  at  law  will  not  be  held  in  equity;  Ellis  v.  Bibb, 
2  Stew.  72,  where  a  surety  entering  Into  a  compromise  after  he  had 
been  discharged  by  an  alteration  of  the  contract,  in  ignorance  of  the 
law,  was  relieved;  Rector  v.  Ck)llins,  46  Ark.  178,  55  Am.  Rep.  574, 
where  a  note  with  a  greater  than  legal  rate  of  Interest  was  not 
reformed  by  Inserting  the  words  **  until  paid; "  St.  Louis  v.  Priest, 
88  Mo.  614,  where  a  trustee  under  a  deed  of  trust  delegated  his  au- 
thority to  an  agent  who  executed  a  conveyance;  Johnson  v. 
McGinness,  1  Or.  294,  and  Univ.  of  Ala.  v.  Keller,  1  Ala.  410,  both 
holding  money  voluntarily  paid  under  ignorance  of  the  law  cannot 
be  recovered. 

Other  authorities  which  affirm  and  follow  the  rule  are:  Lam- 
bom  V.  Go.  Gommrs.,  97  U.  S.  185,  24  L.  929,  holding  that  taxes 
voluntarily  paid  und^r  an  act  declared  void  could  not  be  recovered; 
Washington  v.  Barber,  5  Gr.  G.  G.  161,  162,  F.  G.  17,224,  holding  that 
money  paid  under  an  illegal  license  could  not  be  recovered;  Arnold 
▼.  Donaldson,  46  Ohio  St.  81,  18  N.  E.  544,  holding  a  purchaser  at 
an  executor's  sale  cannot  recover  money  paid  because  of  a  mis- 
take as  to  the  dower  rights;  McDanlel  v.  Bank  of  Rutland,  29  Vt 
240,  70  Am.  Dec.  413,  where  one  accepted  money  in  ignorance  that  it 
would  operate  as  a  satisfaction  of  a  mortgage  debt;  Peters  v. 
Florence,  38  Pa.  St.  199,  holding  that  a  person  paying  a  mortgage 
under  a  misapprehension  as  to  his  ownership  would  not  be  relieved; 
In  re  Dunham,  8  Fed.  Gas.  39,  holding  that  where  a  mortgage  is 
satisfied  by  payment  and  receipt  indorsed,  parol  evidence  of  any 
agreement  contradicting  the  receipt  is  not  admissible;  Magnlac  v. 
Thomson,  2  Wall.  Jr.  253,  F.  G.  8,957;  Bell  v.  Steel,  2  Humph. 
150,  where  in  both  cases  one  released  an  obligor  In  ignorance  that 
It  discharged  a  co-obligor;  Saudlin  v.  Ward.  94  N.  G.  496,  where  one 
executed  a  covenant  not  to  sue  one  of  the  obligors  of  a  bond; 
WhitehlU  V.  Dacus,  49  S.  G.  283,  27  S.  B.  203,  dissenting  opinion, 
where  a  release  by  a  creditor  to  an  assignee  of  a  debtor  which  was 
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filed  too  late  was  cancelled;  Bartlett  v.  Gregory,  GO  Ark.  460,  80  8. 
W.  1045,  applying  the  doctrine  to  a  bill  of  review;  Jordan  v.  Stevens, 
61  Me.  81.  81  Am.  Dec.  559,  holding  that  If  the  parties  are  not  on 
equal  terms  and  one  misleads  the  other,  equity  will  relieve;  Mellon 
T.  Webster,  5  Mo.  App.  454,  on  the  point  that  where  one  parts 
with  rights  of  which  he  is  ignorant  to  one  not  acting  In  good 
faith,  equity  will  relieve;  Lawrence  v.  Beaubien,  2  Bail.  652,  23  Am. 
Dec.  163,  holding  a  contract  would  be  relieved  against  where  neither 
had  acquired  rights  or  suffered  loss;  Lorillard  v.  Keyport,  etc.,  Co., 
48  N.  J.  Eq.  300,  19  Atl.  3S3,  on  the  point  that  where  both  parties 
are  under  a  misapprehension  and  remain  silent  and  inactive,  neither 
can  claim  anything  of  the  other  because  of  such  mistake;  Green  ▼. 
Morris,  etc.,  Co.,  12  N.  J.  Eq.  168,  holding  the  general  rule  did  not 
apply  where  the  mistake  was  mutual  and  was  attributable  to  the 
agent  of  the  party  taking  advantage  of  It;  Griffith  v.  Townley,  69 
Mo.  16,  33  Am.  Rep.  478,  holding  that  where  an  administrator 
conveyed  lands,  both  parties  supposing  it  conveyed  a  fee  whereas 
it  conveyed  only  an  equity  of  redemption,  equity  would  relieve 
the  purchaser;  Snell  v.  Insurance  Ck>.,  98  U.  S.  90,  25  L.  55,  where 
a  policy  of  insurance  in  the  name  of  a  member  of  a  firm  and 
represented  to  cover  the  interest  of  the  firm  was  reformed;  Gris- 
wold  V.  Hazard,  141  U.  S.  292,  35  L.  692,  11  S.  Ot.  1000,  where  a 
bond  executed  under  a  misapprehension  of  law  was  reformed; 
Macknet  v.  Macknet,  29  N.  J.  Eq.  59,  holding  a  widow's  election 
made  under  a  mistake  may  be  revoked;  Ghamplin  v.  Lay  ton,  6  Paige, 
195,  1  Edw.  Gh.  473,  where  a  vendor  sold  under  a  misapprehension 
of  his  legal  rights  and  it  was  held  that  vendee  was  entitled  to  relief; 
Morgan  v.  BeU,  3  Wash.  572,  573,  575,  28  Pac.  930,  981, 
16  L.  R.  A.  621  and  n.,  where  a  contract  for  the  con- 
veyance of  land  in  another  State  induced  by  false  repre- 
sentations and  in  ignorance  of  the  community  laws  was  re- 
lieved; Ghamplin  v.  Lay  tin,  18  Wend.  413,  416,  424,  31  Am.  Dec. 
385,  388,  394,  holding  mistake  of  fact  caused  by  relying  on  repre- 
sentations which  were  themselves  occasioned  by  a  mistake  of  law 
is  ground  for  relief;  Long  v.  Soule,  15  Fed.  Gas.  832,  where  donees 
of  a  power  by  mistake  of  law  executed  it  Imperfectly;  Gampbell 
V.  Lowe,  9  Md.  508,  66  Am.  Dec.  341,  holding  that  in  a  controversy 
with  strangers  one  cannot  maintain  that  the  instrument  does  not 
express  the  intention;  Deseret  Nat.  Bk.  v.  Burton,  53  Pac.  220,  re- 
fusing to  reform  a  guaranty  for  a  mistake  claimed  to  be  one  of  fact 
but  really  one  of  law. 

See  also  note  to  Bailey  v.  Am.  Gentral.  Ins.  Go.,  4  McGrary. 
229,  citing  authorities  on  relief  In  equity  against  mistakes;  note  to 
55  Am.  St.  Rep.  499,  514,  discussing,  at  length,  ignorance  of  one's 
rights  as  a  ground  of  relief;  notes  to  10  Am.  Dec.  326,  327,  and 
15  Am.  Rep.  176,  177,  178,  179,  discussing  the  subject  of  ignorance 
or  mistake  of  law  as  a  ground  of  relief  in  equity;  note  to  23  Am. 
Pec.  164,  citing  authorities  to  the  effect  that  ignorance  of  law  is 
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no  excnse;  66  Am.  St  Rep.  482,  485,  487,  401,  490,  valuable  note 
on  reformation  of  contracts. 

Distin^lshed  in  Culbreath  v.  Culbreath,  7  Ga.  74,  50  Am.  Dec. 
383,  holding  money  paid  by  an  administrator,  with  full  knowledge 
of  the  facts,  but  under  a  mistake  of  la^  may  be  recovered; 
Harney  v.  Charles,  45  Mo.  158,  where  a  redemption  statute  waa 
held  void  and  a  party  allowed  to  redeem  urder  the  old  statute; 
Ala.,  etc.,  Ry.  Co.  v.  Jones.  73  Miss.  122,  55  Am.  St  Rep.  493,  19 
So.  106,  holding  that  ignorance  of  one's  personal  private  rights, 
under  the  law  arising  out  of  existing  facts,  does  excuse. 

Limited  in  Felker  v.  Mowry,  38  Atl.  727,  allowing  relief  where 
by  mistake  of  law  the  time  of  redemption  from  execution  sale  was 
allowed  to  expire,  and  holding  equity  will  relieve  from  mistake  of 
law,  where  otherwise  an  unconscionable  advantage  would  be  ob- 
tained. 

Mistake. —  Where  partiea  upon  deliberation  and  advice  re- 
ject one  species  of  security  and  agree  to  select  another  under  a  mis- 
apprehension of  the  law  as  to  the  nature  of  the  security  so  selected, 
equity  will  not  direct  a  new  security  of  a  different  character  to 
be  given,  or  decree  that  to  be  done  which  the  parties  supposed 
would  have  been  effected  by  the  instrument  agreed  upon,  p.  17. 

Cited  and  rule  followed  in  Holmes  v.  Hall,  8  Mich.  69,  77  Am.  Dec. 
445,  holding  that  an  instrument  deliberately  adopted  by  parties  must 
stand  as  written  although  the  parties  have  mistaken  its  legal  intent; 
Tilghman  v.  Tilghman,  Bald.  490,  F.  C.  14,045,  holding  that  if  a 
paper  deliberately  agreed  upoo  fails  to  effect  an  object  because  of 
death,  equity  will  not  remedy  by  setting  up  a  previous  agreement; 
Lanning  v.  Carpenter,  48  N.  Y.  413,  holding  that  if  parties  adopt 
the  security  and  the  security  fail,  courts  cannot  substitute  any 
other  security;  Chestnut  Hill  Reservoir  Co.  v.  Chase,  14  Conn.  133, 
holding  one  inducing  another  to  give  an  Instrument  by  false  rep- 
resentations as  to  Its  legal  effect  cannot  have  different  effect  given 
to  it;  Bassett  v.  Brown.  61  N.  H.  604,  where  there  was  a  conveyance 
in  consideration  of  a  bond  to  support  the  grantor  and  on  breach  the 
grantor  conveyed  to  a  third  person  who  sued  to  rescind;  Stoddard  v. 
Hart,  23  N.  Y.  563.  where,  after  a  mortgage  was  recorded,  a  further 
advance  was  made  and  the  amount  inserted  in  the  bond  and  the 
court  held  the  mortgage  would  not  cover  It;  Hall  v.  Lafayette  Co., 
09  Miss.  540,  13  So.  39,  holding  that  if  in  putting  a  contract  into  form 
It  fails  to  express  what  the  parties  understood,  equity  will  inter- 
fere. Cited  in  valuable  note,  65  Am.  St.  Rep.  482,  on  reformation 
of  contracts. 

Miscellaneous. —  Cited  in  Johnson  v.  Wilson.  1  Pinn.  67.  on  the 
point  that  a  declaration  not  as  formal  as  it  might  have  been  is  suffi- 
cient after  trial;  Romig  v.  Romig,  2  Rawle,  248,  on  the  point  that 
declarations  of  one  party  made  in  the  absence  of  the  other  are  not 
evidence  in  favor  of  the  party  making  them. 
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1  Pet  18-24,  7  L.  34,  CARROLL  v.  PBAKB. 

Evidence  in  greneral. —  Copy  of  a  writing  cannot  be  given  In  evi- 
dence if  originai  be  in  possession  of  adverse  party,  nnless  timely 
previous  notice  has  been  given  him  to  produce  It  at  the  trial,  p.  21. 

Evidence. —  Copy  of  a  writing  in  possession  of  defendant  is  ad- 
missible in  favor  of  the  plaintiff  without  notice  to  the  defendant 
to  produce  the  original  where  the  copy  is  entirely  in  the  defendant's 
own  handwriting,  p.  22. 

Writings. —  Copy  of  an  agreement  given  by  a  defendant  to  a 
plaintiff  may  be  regarded  as  an  original  for  the  purpose  of  charg- 
ing the  defendant  by  obligations  therein,  p.  22. 

Api>eals. —  Supreme  Court  is  bound  to  presume  everything  in 
favor  of  the  correctness  of  the  decision  of  the  court  below  until  the 
contrary  appears,  p.  22. 

Cited  in  United  States  v.  King,  7  How.  882,  12  L.  955,  on  the  point 
that  every  matter  of  fact  necessary  to  sustain  a  Judgment  will  be 
presumed  to  have  been  proved;  Bagnell  v.  Broderick,  13  Pet  447, 
10  L.  240,  holding  the  presumption  to  be  that  the  judgment  of  the 
Circuit  Court  is  proper  and  it  lies  on  the  plaintiffs  in  error  to  show 
the  contrary. 

Appeals. —  Where  letters  objected  to  in  the  court  below  are  not 
transcribed  into  the  record,  their  admission  in  evidence  must  be 
regarded  as  correct  if  there  is  any  supportable  case  in  which  they 
were  legitimate  evidence,  p.  22. 

Cited  in  United  States  v.  Dunham.  25  Fed.  Cas.  939,  where  the 
facts  wei^e  the  same  as  in  the  principal  case;  Harris  v.  Ferris,  18 
Fla.  100,  holding  that  where  testimony  was  lost,  the  court  will 
presume  the  judgment  was  correct  unless  appellant  shows  no  case 
could  have  existed,  it  being  present;  Doe  ex  dem.  v.  Eslava,  9  How. 
444,  13  L.  209,  on  the  point  that  on  a  writ  of  error,  the  court  is  con- 
fined to  what  appears  on  the  record. 

Surplusage  in  pleading  does  not  in  any  case  vitiate  it  after 
verdict,  p.  23. 

Cited  and  rule  followed  in  Conrad  v.  Griffey,  11  How.  492,  IS 
L.  784,  holding  a  variation  In  the  name  of  a  defendant  could  not  bo 
assigned  as  error  after  verdict  and  judgment;  Shulman  v.  Brantly. 
48  Ala.  194,  holding  any  statement  in  a  certificate  of  a  clerk  beyond 
that  an  appeal  has  been  taken  ana  when  it  was  taken  was  surplus- 
age; Schweppe  v.  Wellauer,  76  Wis.  21,  45  N.  W.  18,  holding  th€^ 
name  of  a  garnishee  appended  to  the  title  of  a  cause  in  the  papers 
on  appeal  by  defendants  is  surplusage;  Mosely  v.  Tuthlll,  45  Ala. 
653,  6  Am.  Rep.  719.  holding  that  on  a  petition  to  sell  realty  of  a 
decedent  any  grounds  other  than  those  mentioned  in  the  statute 
are  mere  surplusage. 
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Pleadings. —  Declaration  for  breach  of  an  agreement  to  let  a 
farm  on  a  certain  day,  averring  readiness  to  perform  on  that  day» 
and  a  personal  request  of  the  defendant  to  perform,  is  sufiQclent 
without  averring  readiness  on  the  last  convenient  hour  of  that 
day  or  a  demand  made  on  the  land,  p.  24. 

Cited  in  Wilder  v.  McGormick,  2  Blatchf.  34,  F.  C.  17,650,  holding 
that  where  a  declaration  on  a  patent  though  not  formal  embodies 
all  that  is  essential,  merely  critical  objections  will  not  be  encour- 
aged. 

Pleadings. —  In  declarations,  general  averments  of  readiness 
and  request  on  the  day  have  always  been  held  sufficient,  espec« 
ially  after  verdict,  p.  24. 

1  Pet.  25-«6,  7  L.  37,  BANK  OF  WASHINGTON  v.  TRIPLETT. 

Banks. —  A  bank  which  receives  a  draft  on  another  place  not 
for  collection  but  for  transmission  to  a  bank  in  the  latter  place  for 
collection,  by  transmitting  the  draft  as  directed  i)erforms  its  duty» 
and  the  whole  responsibility  of  collection  devolves  on  the  bank 
receiving  the  draft,  p.  30. 

The  foUovrlng  citing  cases  affirm  and  follow  this  rule:  Naser  v. 
First  Nat  Bk.,  116  N.  Y.  500,  22  N.  E.  1079,  Bank  of  Orleans  v. 
Smith.  3  HIU,  663,  and  -ffiJtna  Ins.  Co.  v.  Alton,  25  111.  224,  79  Am. 
Dec.  329,  all  holding  a  bank  receiving  a  bill  to  be  transmitted  to 
another  place  discharges  its  duty  by  sending  it  in  due  season  to  a 
competent  agent;  Allen  v.  Merchants*  Bank,  15  Wend.  487,  holding 
that  where  the  bill  is  deposited  without  any  agreement  for  com- 
pensation, the  only  obligation  is  to  forward  the  bill  in  due  season 
to  a  bank  or  other  suitable  agent;  East  Haddam  Bk.  v.  Scoville, 
32  Conn.  314,  Guelich  v.  Nat  St  Bk.,  66  Iowa,  436,  437,  41  Am.  Rep. 
Ill,  112,  9  N.  W.  329,  330,  Fabens  v.  Mercantile  Bk.,  23  Pick.  332, 
34  Am.  Dec.  60,  Simpson  v.  Waldby,  63  Mich.  448,  30  N.  W.  204. 
and  Mechanics'  Bk.  v.  Earp,  4  Rawle,  386,  all  holding  a  bank  is 
not  liable  for  the  laches,  default  or  negligence  of  the  bank  to  which 
the  note  is  transmitted;  Daly  v.  .Butchers'  Bk.,  56  Mo.  100,  17  Am, 
Rep.  667,  holding  a  bank  was  not  liable  for  the  conversion  by  ita 
correspondent;  Plymouth  Co.  Bk.  v.  Oilman,  9  S.  Dak.  284,  62  Am. 
St.  Rep.  872,  68  N.  W.  737,  holding  that  a  bank  fulfills  its  duty 
where  it  places  a  note  in  the  hands  of  an  attorney  reputed  to  be 
competent  and  reliable;  Titus  v.  Merchants'  Nat  Bk.,  35  N.  J.  L. 
594,  595,  holding  that  a  bank  must  provide  proper  agents  for  the 
service;  Merchants'  Nat  Bk.  v.  Goodman,  109  Pa.  St.  427,  58  Am. 
Rep.  731,  2  Atl.  690,  holding  a  bank  receiving  for  collection  a 
check  on  a  bank  at  another  place  and  intrusting  it  directly  to 
that  bank  for  collection  is  liable  for  the  loss;  Mechanics'  Bk.  v. 
Merchants'  Bk.,  6  Met  21,  holding  that  banks  for  coUection  are 
agents  for  reward  and  liable  for  the  skill  and  fidelity  of  their 
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agents;  Power  v.  First  Nat  Bk.,  6  Mont  256,  257,  12  Pac.  599,  600. 
holding  that  a  bank  for  collection  is  liable  for  the  default  of  a  cor- 
respondent for  failing  to  pay  over  the  proceeds;  Bailie  v.  Augusta 
Bav.  Bk.  95  Ga.  282,  51  Am.  St  Rep.  77,  21  S.  E.  719,  holding  a 
bank  receiying  a  check  from  a  customer  is  liable  for  any  negligence 
whether  of  its  own  officers  or  of  an  agent  or  correspondent  See 
note  to  34  Am.  Dec.  315,  discussing  the  liability  of  banks  for  collec- 
tion for  the  negligence  of  notaries,  correspondents,  etc. 

Distinguished  in  Exchange  Nat  Bk.  v.  Third  Nat  Bk.,  112  U.  8. 
282,  28  L.  725,  5  8.  Ct  143',  on  the  point  as  to  the  liability  of  a  bank 
for  the  negligence  of  its  correspondents;  Kent  y.  Dawson  Bk.,  13 
Blatchf.  240,  F.  0.  7,714,  discussing  the  liability  of  a  receiving  bank 
for  the  default  of  a  subagent  to  which  it  transmits  the  paper;  Allen 
▼.  Merchants'  Bk.,  22  Wend.  234,  34  AnL  Dec.  299,  holding  a  bank 
Is  liable  for  the  neglect  of  its  correspondent  In  another  State; 
Montgomery  Co.  Bk.  v.  Albany  City  Bk.,  7  N.  Y.  462,  holding  that 
where  one  bank  sends  a  bill  to  its  correspondent  which  sends  it 
to  a  third,  the  first  bank  alone  is  answerable  for  any  negligence 
in  presenting  the  bill;  dissenting  opinion,  Irwin  y.  Reeves,  etc.,  Co., 
20  Ind.  App.  123,  125,  majority  following  syllabus  fule. 

Banks. —  Where  the  holder  of  a  bill  deposits  it  in  one  bank  to 
be  transmitted  for  collection  to  another  bank,  the  latter  by  re- 
ceiving the  bill  for  collection  becomes  the  agent  of  the  holder,  p.  31. 

Cited  and  principle  applied  in  Beach  v.  Moser,  4  Kan.  App.  72, 
46  Pac  203,  holding  that  where  a  bank  is  authorized  to  employ 
another  bank  to  collect  the  second  bank  becomes  the  subagent 
of  the  customer;  Bk.  of  Lindsborg  v.  Ober,  31  Kan.  604,  3  Pac.  327, 
holding  the  corresponding  bank  is  responsible  to  the  holder  for  any 
negligence  whereby  he  suffers  loss;  Blaine  v.  Bourne,  11  R.  I.  121, 
23  Am.  Rep.  431,  holding  that  an  action  would  lie  against  the 
collecting  bank  for  the  proceeds  where  it  had  credited  them  to  the 
transmitting  bank,  which  had  failed;  Freeman's  Nat  Bk.  v.  Nat 
Tube  Works  Co.,  151  Mass.  418,  21  Am.  St  Rep.  464,  24  N.  B.  779, 
8  L.  R.  A.  46,  and  n.,  as  to  effect  of  an  indorsement  for  collection  in 
and  rights  of  one  advancing  money  on  it.  See  note  to  34  Am.  Dec. 
317,  on  the  point  that  prima  facie  the  amount  of  the  debt  is  the 
measure  of  the  loss  for  the  negligence  of  a  collecting  bank;  note 
to  35  Am.  Rep.  695,  citing  cases  on  this  subject;  Mayer  v.  McLure, 
86  Miss.  404,  72  Am.  Dec.  194,  holding  that  third  persons  treating 
with  a  subagent  as  having  authority  cannot  set  up  that  he  is 
Without 

Instruction  to  the  Jury  that  upon  the  whole  evidence  the  plain- 
tiff ought  not  to  recover,  should  not  be  granted  if  any  possible 
construction  of  the  testimony  would  support  the  action,  p.  31. 

Cited  to  this  point  in  Diamond  M.  Co.  v.  Groesbeck  Nat  Bk.,  9 
Tex.  Civ.  App'.  34,  29  S.  W.  170,  holding  in  an  action  against  a  col- 


658  Bank  of  Washington  v.  Triplett  1  Pet  2&-36 

lectilng  bank  for  negUgence  where  thete  was  evidence  to  support 
the  charge,  it  was  error  to  refuse  to  submit  the  issue  to  the  Jury; 
Weightman  y.  Washington,  1  Black,  49,  17  L.  57,  where,  in  an  action 
for  damages  against  a  city  for  a  defective  bridge,  an  instruction 
that  upon  the  whole  evidence  the  plaintiff  could  not  recover  was 
held  error;  Perry  v.  Clarke,  5  How.  (Miss.)  500,  holding  that  when 
the  plaintiff  has  failed  wholly  to  make  out  his  case,  and  there  is 
no  conflicting  testimony,  the  court  may  instruct  the  Jury  to  find  for 
the  defendant 

Banks. —  A  bank  for  collection,  by  failing  to  demand  payment 
on  a  bill  in  time,  makes  the  bill  its  own  and  is  liable  to  the  owner 
for  its  amount,  p.  31. 

Cited  and  followed  in  Capitol  State  Bk.  v.  Lane,  52  Miss.  681, 
holding  a  bank  for  collection  must  use  reasonable  diligence  in  the 
demand,  notice  and  protest;  Armington  v.  Gas  L.  &  B.  Co.,  15  La. 
416,  85  Am.  Dec.  206,  where  a  bank  for  collection  failed  to 
demand  payment  and  to  use  ordinary  diligence  to  secure  the  Mability 
of  the  parties;  Lyson  v.  State  Bk.,  6  Blackf.  226,  38  Am.  Dec. 
140,  holding  a  State  bank  taking  a  bill  for  collection  was  liable 
for  failure  to  present  for  acceptance  or  payment;  Mechanics'  Bk. 
V.  Merchants'  Bk.,  6  Met  18,  26,  holding  that  the  failure  of  a  bank 
to  allow  grace  would  not  charge  it  when  at  the  time  there  was  no 
usage  and  the  law  was  unsettled. 

Distinguished  in  First  Nat  Bk.  v.  Fourth  Nat  Bk.,  77  N.  Y.  327. 
S3  Am.  Rep.  622,  where  It  was  held  a  l^ank  was  liable  because  it 
failed  to  present  a  check  in  time;  Bk.  of  Mobile  v.  Huggins,  3  Ala. 
215,  216,  217,  discussing  the  liability  of  an  agent  who,  through  his 
negligence,  causes  the  discharge  of  a  solvent  party  to  a  note. 

Bills  and  notes. —  Allowance  of  days  of  grace  enters  into  every 
bill  or  note  and  a  bill  does  not  become  due  on  the  day  mentioned 
on  its  face  but  on  the  last  day  of  grace,  p.  31. 

Cited  and  relied  upon  in  Cook  v.  Darling,  2  R.  I.  389,  holding  that 
all  negotiable  notes  whether  payable  at  bank  or  not  are  entitled 
to  grace  unless  there  be  a  local  usage  to  the  contrary;  Bell  v.  First 
Nat  Bk.,  115  U.  S.  379,  29  L.  411,  6  S.  Ct  107,  and  Donegan  v. 
Wood,  49  Ala.  252,  20  Am.  Rep.  281,  both  holding  that  a  protest 
of  a  bill  before  the  last  day  of  grace  was  premature;  Carey,  etc., 
Co.  V.  First  Nat  Bk.,  86  Tex.  300,  24  S.  W.  260,  dtlng  authorities 
and  holding  that  the  protest  should  be  made  on  the  last  day  of 
grace;  Jackson  v.  Henderson,  3  Lelgff,  213,  holding  that  a  refusal 
to  charge  that  demand  of  payment  must  be  on  the  third  day  of 
grace  was  error;  Walls  v.  Bailey,  49  N.  Y.  472,  10  Am.  Rep.  412, 
discussing  the  effect  of  ignorance  of  a  general  usage. 

BilDi  and  notes. —  A  bill  payable  after  date  and  not  presente<l 
for  acceptance  falls  due  on  the  same  day  as  if  it  had  been  accepted. 
II.  82. 
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Cited  in  Strader  ▼.  Batchelor,  8  B.  Mon.  170,  on  the  point  that 
although  a  bill  payable  at  a  given  time  has  never  been  presented 
for  acceptance,  the  demand  for  payment  mnst  be  made  on  the  third 
day  of  grace. 

BlllB  and  notes. —  The  usage  of  the  place  on  which  the  bill  is 
drawn  or  where  payment  is  to  be  demanded,  uniformly  regulates 
the  number  of  days  of  grace  which  must  be  allowed,  p.  34. 

Cited  in  Jackson  v.  Henderson,  3  Leigh  (Va.)f  211,  on  the  point 
that  all  parties  are  bound  by  the  local  usages  of  the  place  where 
the  bill  is  payable  whether  they  know  them  or  not;  Lee  v.  Chilli- 
cothe  Bk.,  1  Biss.  331,  F.  C.  8,187,  on  the  point  that  courts  will  take 
notice  of  a  usage  in  transmitting  bills  for  collection,  esi>ecially  where 
the  forms  of  indorsements  are  influenced  by  the  usage.  Cited 
generally  in  Dacosta  v.  Davis,  24  N.  J.  L.  332,  discussing  the  law 
governing  contracts  relating  to  personalty. 

Banks.—  Holder  of  a  bill  who  places  it  by  his  agent  in  a  bank  for 
collection,  submits  his  bill  to  their  established  usage,  p.  34. 

This  holding  is  affirmed  and  followed  by  a  number  of  citing  cases: 
Fowler  v.  Brantly,  14  Pet  320,  10  L.  475,  holding  that  the  known 
•customs  of  a  bank  enter  into  the  contracts  of  those  giving  notes  to 
be  discounted  at  the  bank,  whether  known  by  them  or  not;  Davis 
V.  First  Nat  Bk.,  118  CaL  603,  50  Pac.  667,  holding  that  one  who 
gives  a  draft  to  a  bank  to  collect  is  held  to  have  an  implied 
Imowledge  of  its  usage  so  far  as  such  usage  does  not  contravene 
any  rule  of  law;  Sahlein  v.  Bank,  90  Tenn.  226,  16  S.  W.  374,  hold- 
ing in  an  action  against  a  bank  for  negligence,  it  was  competent 
to  prove  the  usages  of  the  banks  of  the  particular  locality;  Haddock 
V.  Citizens'  Nat  Bk.,  53  Iowa,  546,  5  N.  W.  769.  holding  that  a  col- 
lecting bank  sued  for  not  allowing  grace  on  a  certificate  of  deposit 
may  show  a  custom  to  treat  such  certificates  as  payable  without 
grace;  Dorchester,  etc.,  Bk.  v.  New  England  Bk.,  1  Cush.  188, 
where  a  party  giving  a  bank  drafts,  was  held  bound  by  the  usage 
of  transmitting  and  indorsing  them;  Maine  Bk.  v.  Smith,  18  Me. 
102,  where  a  bank  had  the  custom  of  retaining  notes  left  for  col- 
lection at  the  time  demand  of  payment  was  made;  Portland  Bk.  >. 
Brown,  22  Me.  297,  where  the  messenger  of  a  bank  gave  the  maker 
t)f  a  note  a  written  bank  notice  in  the  usual  form,  and  did  not  have 
the  note  which  was  at  the  bank;  Howard  v.  Walker,  92  Tenn.  456, 
"21  S.  W.  898,  holding  the  usages  of  banks  in  making  settlements  by 
credits  was  reasonable  and  btnding  upon  one  who  left  a  draft  for 
collection;  Planters'  Bk.  v.  Markham,  5  How.  (Miss.)  405,  37  Am. 
Dec.  163,  holding  that  where  by  the  custom  of  a  bank  the  maker  of 
a  note  payable  there  has  until  the  close  of  bustnesa  hours  to  pay, 
a  demand  is  not  sufficient  unless  the  note  is  left  until  close  of 
business  hours;  Moore  v.  Waitt,  13  N.  H.  420,  holding  that  a  drawee 
is  not  liable,  unless  presentment  is  made  for  payment,  although  the 
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draft  was  left  at  a  bank  where  It  was  the  custom  not  to  make 
presentment;  Cookendorfer  v.  Preston,  4  How.  826,  327,  11  L.  9Q6, 
996,  where  It  was  said  that  the  usage  proved  In  the  principal  case 
had  been  changed,  and  holding  that  It  may  be  shown  that  a  usage 
was  subsequently  changed;  United  States  v.  Reindeer,  27  Fed.  Cas. 
761,  on  the  point  that  a  usage  violating  an  express  law  will  not  pro- 
tect one.  See  note  to  50  Am.  Dec.  97.  citing  authorities  on  the 
customs  of  banks;  note  to  34  Am.  Dec.  309,  310,  and  7  Am.  Rep. 
493,  on  the  point  that  the  settled  usage  of  a  bank  binds  a  de- 
positor, whether  he  knew  of  it  or  not  See  authorities  under  next 
head. 

Distinguished  in  Lewis  v.  Planters'  Bk.,  3  How.  (Miss.)  271,  273. 
holding  an  Indorser  would  not  be  held  to  have  waived  his  right  to 
a  personal  demand  by  submitting  to  the  custom  of  a  bank;  not 
approved  in  Dabney  v.  Campbell,  9  Humph.  681,  holding  one  deal- 
ing with  a  bank  was  not  bound  by  its  usages,  unless  he  had  notice 
of  them  or  such  previous  dealings  that  knowledge. would  be  inferred. 

Banks. —  Demand  by  a  bank  for  collection  of  payment  of  a  bill 
on  the  fourth  day  after  it  became  due  in  accordance  with  their 
invariable  usage  is  in  time,  p.  34. 

Cited  and  relied  upon  in  Georgria  Nat  Bk.  v.  Henderson,  46  6a. 
505,  on  the  point  that  the  usage  of  a  bank  was  admissible,  even 
though  a  party  was  ignorant  of  it  and  it  varied  from  the  law  so 
far  as  to  admit  of  protest  on  the  fourth  day;  Jackson  v.  Henderson. 
3  Leigh  (Ya.),  206,  holding  such  a  usage  was  contrary  to  the 
general  law  merchant,  and  if  no  such  usage  appear,  the  gen- 
eral law  merchant  must  govern;  Kilgore  v.  Bulkley.  14  Conn. 
389,  citing  autliorities  and  holding  evidence  that  by  usage  a  cer- 
tain si>ecies  of  negotiable  paper  was  not  entitled  to  grace  and  that 
if  it  falls  due  on  Sunday,  it  is  payable  on  Saturday,  is  admissible; 
Carolina  Nat  Bk.  v.  Wallace,  13  S.  C.  351,  36  Am.  Rep.  697.  holding 
a  usage  to  give  notice  of  protest  to  Indorsers  by  mall,  bound  the 
Endorsers;  Mechanics'  Bk.  v.  Merchants'  Bk..  6  Met.  24.  holding 
that  no  usage  will  accelerate  the  time  of  payment. 

Banks. —  Failure  of  a  bank  for  collection  to  give  notice  to  the 
drawer  of  a  bill,  that  the  drawee  was  not  found  at  home,  when 
called  upon  to  accept  the  bill,  Is  not  such  negligence  as  discharged 
the  drawer  from  liability  and  entitles  the  holder  to  recover 
against  the  bank,  p.  35. 

Cited  in  Exchange  Nat  Bk.  v.  Third  Nat  Bk.,  112  IT.  S.  291,  28 
L.  727,  5  S.  Ct  148,  on  the  point  that  a  drawer  or  indorser  of  a  draft 
Is  not  discharged  by  the  neglect  of  the  holder  to  present  it  for 
acceptance  before  it  becomes  due;  Irwin  v.  Reeves,  etc.,  Co.,  20  Ind. 
App.  115,  collecting  cases  on  point  that  bank  accepting  draft  for 
collection  is  bound  to  exercise  only  ordinary  diligence. 
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Bills  and  notes. —  Bill  need  not  be  presented  for  acceptance,  bnt 
If  presented  and  acceptance  is  refused  it  is  dishonored  and  notice 
must  be  given,  p.  35. 

Cited  in  Walker  y.  Stetson,  19  Ohio  St  404,  2  Am.  Rep.  407,  and 
Hart  V.  Smith,  15  Ala.  808,  50  Am.  Dec.  161,  both  holding  that  a 
bill  payable  at  a  fixed  time  need  not  be  presented  for  acceptance; 
Evans  v.  Bridges,  4  Port  351;  Smith  v.  Roach,  7  B.  Mon.  19;  Glas- 
gow V.  Gopeland,  8  Mo.  271,  and  Landman  v.  Trowbridge,  2  Met 
(Ky.)  283,  all  holding  that  a  holder  need  not  present  a  bill  for  ac- 
ceptance, but  if  he  does  and  the  bill  is  dishonored,  he  must  give 
notice  to  those  he  intends  to  hold  bound;  Exchange  Nat  Bk.  v. 
Third  Nat.  Bk.,  4  Fed.  22,  holding  that  if  an  agent  present  a 
bill  for  acceptance  and  acceptance  is  refused,  the  agent  is  liable,  if 
he  fail  to  give  notice;  Whiteford  v.  Burckmyer,  1  Gill,  149,  39  Am. 
Dec.  652,  holding  an  action  lies  on  presentment  and  notice  of  non- 
acceptance  of  a  bill  against  an  indorser,  without  waiting  for  de- 
mand of  payment  at  maturity. 

Distinguished  in  Blato  v.  Reynolds,  27  N.  Y.  590,  holding  that  if 
a  bill  is  presented  for  acceptance  on  the  day  it  is  due  and  accept- 
ance is  then  refused,  no  further  demand  is  necessary  to  charge 
the  drawer  or  indorser. 

Instmctions  to  Jury. —  In  a  suit  by  the  holder  of  a  bill  against 
a  bank  with  which  it  was  left  for  collection,  the  court  is  not  bound 
to  declare  the  law  between  the  holder  and  the  drawer,  unless  the 
liability  of  the  bank  was  determined  by  the  liability  of  the  drawer* 
p.  36. 

Banks. —  Where  a  bill  is  given  a  bank  for  collection,  and  the 
bank  calling  upon  the  drawee  for  acceptance,  finds  he  is  away 
from  the  city,  if  the  bank  acts  in  conformity  with  its  established 
usage  in  not  noting  the  bill  as  dishonored  for  nonacceptance  and 
giving  notice  thereof.  It  is  not  liable  to  the  holder,  p.  36. 

Cited  in  Neal  v.  Taylor,  9  Bush,  387,  hokling  a  notary  not  liable 
for  negligently  failing  to  make  proper  protest  where  the  confused 
state  of  the  law  rendered  it  uncertain  just  what  was  required  of  him. 
Cited  in  34  Am.  Dec.  312,  note,  citing  cases  on  the  point  of  the  duty 
as  to  notice  of  dishonor. 

Miscellaneous. —  Cited  in  Tumbull  v.  Thomas,  1  Hughes  0.  C. 
176,  F.  C.  14,243,  on  the  point  as  to  who  is  a  bona  fide  holder  of 
negotiable  paper;  in  Smith  v.  Babcock,  2  Wood.  &  M.  291,  F.  C. 
13,009,  as  to  the  law  governing  notes  when  they  are  made  and 
payable  in  a  particular  State. 

1  Pet  37-45,  7  L.  37,  GAITHER  v.  FARMERS*  BANE; 

Parties. —  Where  an  action  is  brought  in  Maryland  to  the  use  of 
another,  the  cestui  que  use  is  the  real  party  to  the  suit  p.  42. 

Cited  in  Steward  v.  Baltimore,  etc.,  R.  R.  Co.,  168  U.  S.  448,  42 
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li.  639,  18  S.  Gt  106,  on  the  point  that  In  an  action  for  negligence 
causing  death  the  real  party  in  interest  is  not  the  nominal  plaintiff, 
but  the  party  for  whose  benefit  the  recovery  is  sought 

Practice. —  Where  a  bank  sues  on  a  note  indorsed  to  it  on  its 
own  interest,  and  declares  on  its  own  rights,  it  is  too  late  when  the 
cause  is  going  to  trial  to  assume  a  new  character  or  interpose  a 
new  party,  p.  43. 

tTsury. —  If  a  note  Is  free  from  usury  in  its  origin,  no  subsequent 
usurious  transactions  respecting  it  can  affect  it  with  the  taint  of 
usury,  p.  43. 

tTsury. —  Where  a  note  valid  between  the  parties  is  indorsed  and 
given  as  collateral  to  secure  a  usurious  contract  between  the  in- 
dorser  and  indorsee,  no  right  of  action  on  the  note  passes  to  the 
Indorsee  as  against  the  maker,  p.  44. 

This  holding  is  affirmed  and  its  reasoning  followed  in  the  follow- 
ing citing  cases:  Freeman  v.  Brittin,  17  N.  J.  L.  212,  holding  an 
Indorsee  acquiring  a  note  upon  an  usurious  contract  cannot  re- 
cover against  the  maker  or  a  prior  indorser;  Grow  v.  Albee,  19  Vt. 
548,  holding  that  where  the  usury  is  not  connected  with  the  orig^inal 
transaction  it  may  be  recovered  back,  although  the  defense  of  usury 
was  not  presented  in  a  suit  on  the  original  transaction;  Hunt  v. 
Acre,  28  Ala.  597,  where  a  note  was  discounted  at  an  usurious  rate 
of  interest  and  a  mortgage  taken  as  security,  and  the  note  and 
mortgage  were  assigned;  Caswell  v.  Central  R.  R.  &,  Bk.  Co.,  50 
Ga.  73,  holding  that  where  notes  of  another  are  assigned  as  se- 
curity for  an  usurious  loan,  the  maker  may  plead  payment  to  the 
original  payees  without  notice  of  the  assignment;  Buttrick  v.  Harris, 
1  BIss.  444,  F.  O.  2,256,  holding  that  on  a  loan,  any  loss  imposed  in 
addition  to  the  legal  rate  of  interest  is  usury;  Cowles  v.  McVickfir, 
8  Wis.  733,  on  the  point  that  when  one  transfers  a  note  for  a  less 
sum  than  its  face  value  and  interest,  it  is  usurious;  Pratt  v.  Adams, 
7  Paige,  638,  on  the  point  that  notes  discounted  upon  an  agreement 
to  receive  bills  of  exchange  in  payment  at  2  or  3  per  cent,  above 
their  cash  value,  Is  usurious;  Weatherhead  v.  Boyers,  7  Yerg.  563, 
holding  that  a  loan  of  bank  notes  which  are  at  a  large  discount 
under  an  agreement  to  pay  the  face  value  in  full  was  usurious; 
Maury  v.  Ingraham,  28  Miss.  185,  dissenting  opinion,  on  the  same 
point;  Cram  v.  Hendricks,  7  Wend.  578,  and  also  in  dissenting 
opinion,  p.  619,  holding  the  transfer  by  the  payee  of  a  valid  note 
at  a  discount  beyond  the  legal  rate  of  interest,  not  usurious;  Ket- 
chum  V.  Barber,  4  Hill.  250,  dissenting  opinion,  holding  a  sale 
of  one's  credit  by  way  of  guaranty  for  a  compensation  exceeding 
the  legal  rate  of  Interest  was  usurious;  Newman  v.  Williams,  29 
Miss.  222,  223,  also  dissenting  opinion,  p.  231,  where  a  transaction 
for  forbeacance  and  giving  day  of  payment  In  consideration  of  a 
greater  than  legal  rate  of  interest  was  held  usurious;  Depau  v. 
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Humphreys,  8  Mart  (N.  S.)  2,  holding  that  interest  may  be  stipulated 
for  according  to  the  law  of  the  place  where  the  note  Is  made, 
although  payable  in  another  place,  cited  generally  In  Commercial 
Blc.  V.  Nolan,  7  How.  (Mi^s.)  524,  on  the  point  that  usury  laws  apply 
to  corporations;  and  in  Nichols  v.  Thompson,  1  Yerg.  156,  on  the 
effect  of  an  indorsement  without  power  to  make  it 

Distinguished  in  Nichols  v.  Fearson,  7  Pet  108,  8  L.  625,  holding 
that  a  note  discounted  by  the  indorsee  for  a  sum  beyond  the  legal 
rate  of  interest  was  not  per  se  usurious;  Gates  v.  National  Bk.,  100 
U.  S.  249,  25  L.  584,  where  the  facts  were  similar  to  those  in  the 
principal  case,  but  the  statute  defining  the  punishment  for  usury 
was  different;  Western  Reserve  Bk.  v.  Potter,  Clarke  Ch.  441,  448, 
the  court  saying  there  was  a  distinction  between  the  purchaser  of 
choses  in  action  under  value  and  an  usurious  loan  upon  the  credit 
of  such  choses;  Crane  v.  Hendricks,  7  Wend.  645,  ante,  discussed 
and  distinguished  in  Tindall  v.  Childress,  2  Stew.  &  P.  256,  holding 
that  a  note  lost  by  an  assignee  on  a  horse  race,  cannot  be  avoided 
in  the  hands  of  a  subsequent  innocent  holder;  not  approved  in 
Campbell  v.  Read,  Mart  &  Y.  395,  where  the  court  said  the  maker 
had  no  concern  with  a  collateral  undertaking  on  the  part  of  the 
Indorser. 

Usury.—  Where  a  note,  valid  between  the  parties,  is  indorsed  and 
given  as  collateral  to  secure  an  usurious  loan,  the  fact  that  the  loan 
was  paid  does  not  remove  the  taint  of  usury  from  the  indorsement, 
p.  44. 

Miscellaneous.—  Miscited  in  Storm  v.  Waddell,  2  Sandf.  Ch.  627, 
on  the  priority  of  debts  due  the  United  States. 

1  Pet  46-88,  7  L.  47,  MINOR  v.  MECHANICS'  BANK. 

"May."— The  word  "may,"  in  a  statute,  is  to  be  constmed  as 
meaning  "  must "  in  all  cases  where  the  legislature  means  to  Impose 
a  positive  and  absolute  duty  and  not  merely  to  give  a  discretionary 
power,  p.  64. 

Cited  and  rule  followed  in  Gilmore  v.  Utica,  121  N.  Y.  569,  24  N.  B. 
1011,  holding  that  permissive  words  conferring  power  upon  public 
officers  will  be  held  mandatory  where  the  act  concerns  the  public 
interest  or  the  rights  of  individuals;  Supervisors  v.  United  States, 
4  Wall.  446.  18  L.  423,  holding  the  words  "  may,  If  deemed  advis- 
able," were  mandatory,  where  public  or  private  rights  required  it; 
Santa  Cruz  R.  P.  Co.  v.  Heaton,  105  Cal.  165,  88  Pac.  694,  holding 
that  a  statute  that  the  city  council  may,  by  ordinance,  prescribe 
rules  directing  the  superintendent  of  streets,  was  not  mandatory; 
AUantic  City  W.  W.  Co.  v.  Read,  50  N.  J.  L.  671,  672,  15  Ati.  18,  dis- 
senting opinion,  on  the  point  that  a  municipal  power  in  permissive 
words  becomes  mandatory  whenever  action  is  taken  demanding  the 
exercise  of  such  power;  Ex  parte  Chase,  43  Ala.  812,  holding  the 


660  Minor  y.  Mechanics'  Bank.  1  Pet  4e>^ 

word  **  may,"  In  a  statute  providing  for  change  of  venue,  where  a 
fair  trial  could  not  be  had,  was  imperative;  Forbes  v.  Bethel,  28  Me. 
200,  dissenting  opinion,  where  a  statute  to  the  eflTect  that  the  court 
"may"  allow  interest  was  held  mandatory;  Blake  v.  Portsmouth, 
etc.,  R.  R.  Co.,  39  N.  H.  437,  where  a  statute  to  the  effect  that  a 
corporation  "  may  continue  "  for  purposes  of  suit  when  its  powers 
have  expired  was  held  mandatory;  United  States  v.  Thoman,  156 
U.  S.  359,  39  L.  452,  15  S.  Gt.  380,  holding  a  provision  that  revenue 
"  may  "  be  applied  to  debts  of  a  previous  year  was  not  imperative; 
Mason  v.  Fearson,  9  How.  259,  13  L.  130,  where  an  act  empowering 
a  sale  for  taxes  of  such  as  may  appear  expedient  was  construed. 
See  also  the  authorities  cited  under  the  succeeding  head. 

"May."— In  the  construction  of  the  word  "may,"  in  a  statute 
that  exposition  ought  to  be  adopted  which  carries  into  effect  the 
true  Intent  and  object  of  the  legislature;  the  ordinary  meaning  of 
the  language  must  be  adopted  unless  it  would  manifestly  defeat  the 
object  of  the  provisions,  p.  64. 

Cited  and  principle  affirmed  and  applied  in  Board  of  Commis- 
sioners V.  Davis,  136  Ind.  507^36  N.  B.  143, 22  L.R.  A. 516, "may,"  not 
construed  "  shall "  where  the  act  conferred  discretionary  powers, 
and  it  is  not  evident  that  the  legislative  direction  is  mandatory; 
Esllnger  v.  Pratt,  14  Utah,  117,  46  Pac.  766,  holding  "  may  "  to  be 
permissive  in  a  statute  giving  a  board  power  of  suspension  under 
such  rules  as  they  "  may  "  establish;  King  R.  E.  Assn.  v.  Portland, 
23  Or.  204,  81  Pac.  483,  where  a  stajtute  that  a  city  council  "  may,  in 
its  discretion,"  etc.,  was  held  to  be  permissive  merely;  Order  of 
Select  Friends  v.  Dey,  58  Kan.  289,  49  Pac.  76,  holding  that  a  law 
of  a  benefit  society  that  any  claimant  grieved  may  take  an  appeal 
Is  not  mandatory;  County  Commissioners  v.  Gibson,  36  Md.  237, 
where  a  statute  requiring  road  overseers  to  give  bond  which  "  may 
be  put  in  suit,"  was  held  not  mandatory;  Warner  v.  Beers,  23  Wend. 
156,  where  the  expression  that  suits  may  be  brought  by  and  against 
a  president  was  said  not  to  be  mandatory;  Kelly  v.  Morse,  3  Neb. 
228,  where  a  statute  providing  that  the  "  court  may  require  actual 
notice,"  was  held  not  to  mean  "  must; "  Apperson  v.  Memphis,  2 
Flipp.  372,  F.  C.  497,  applying  rule  in  construing  tax  law;  Medbury 
Y.  Swan,  46  N.  Y.  203,  holding  a  provision  that  a  court  may  permit 
supplemental  pleadings,  permissive;  Budd  v.  Rutherford,  4  Ind. 
App.  890,  30  N.  B.  1112,  holding  an  act  that  a  court  "  may  "  remove 
the  next  friend  of  a  minor,  discretionary;  Sisters  of  Charity  v. 
Detroit,  9  Mich.  99,  on  the  point  that  the  letter  of  a  statute  may  be 
enlarged  or  restricted  according  to  the  true  Intent;  Lane  v.  Missoula 
Co.,  6  Mont  475,  13  Pac.  137,  on  the  point  that  this  is  a  primary 
rule  of  construction  of  all  statutes;  Henry  y.  Trustees,  48  Ohio  St 
676,  30  N.  E.  1124,  and  Gadsden  v.  Jones,  1  Fla.  342,  on  the  point 
that  the  intention  of  the  makers  is  to  govern,  although  such  con- 
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stmction  seems  contrary  to  the  letter;  United  States  v.  Belndeer,  27 
Fed.  Cas.  760,  on  the  point  that  a  penal  statute  must  be  construed 
with  reference  to  its  spirit  as  well  as  its  letter;  Wilson  y.  Rousseau* 
1  Blatchf .  84,  F.  C.  17,832,  holding  that  courts  are  not  at  liberty  to 
presume  that  the  legislature  intended  what  it  has  not  expressed  or 
expressed  what  it  did  not  intend;  Wechselberg  y.  Flour  City  Nat 
Bank,  64  Fed.  d5,  24  U.  S.  App.  308,  26  L.  R.  A.  475,  statute  as  to 
time  and  eyent  upon  which  incorporation  was  perfected  was  held  to 
be  mandatory.  Cited  generally  in  United  States  y.  Dustin,  25  Fed. 
Cas.  949,  where  the  court  construed  a  statute  and  held  it  to  be  a 
reyenue  law.  See  cases  referred  to  under  the  preceding  head ;  Opinion 
of  the  Judges,  46  Me.  592,  in  construction  of  personal  liberty  laws. 

The  word  "may/'  In  the  proylslon  in  the  act  incorporating  the 
Mechanics'  Bank,  to  the  effect  that  the  capital  stock  of  the  corpora- 
tion "  may  consist  of  $500,000,  diyided  into  shares  of  $10  each,"  is 
not  to  be  construed  "  must "  so  as  to  require  the  subscription  of  the 
whole  amount  a  condition  precedent  to  putting  the  bank  Into 
operation,  p.  64. 

Cited  in  Warwick  R.  R.  Co.  y.  Cody,  11  R.  I.  138,  holding  that  a 
contract  of  subscription  was  good,  although  the  whole  capital  'was 
not  subscribed  for;  Union  Water  Co.  y.  Kean,  52  N.  J.  Eq.  139,  27 
AtL  1027,  holding  that  subscription  to  the  capital  stock  and  paying 
In  of  cash  were  not  necessary  to  the  corporate  existence.  Cited 
generally,  in  Warner  y.  Beers,  23  Wend.  143,  in  discussing  the  mean- 
ing of  the  phrase  "  bodies  politic  and  corporate." 

Distinguished  in  People  ex  rel.  y.  National  Sayings  Bank,  129  IlL 
626,  22  N.  B.  289,  holding  that  subscription  to  all  the  capital  stock 
within  the  time  prescribed  was  necessary  under  the  statute  grant- 
ing the  charter. 

Corporations.—  Fraud  in  the  subscription  to  the  capital  stock  of 
a  bank,  made  with  a  yiew  to  eyade  the  proyisions  of  the  charter, 
does  not  affect  the  corporate  existence  of  the  bank,  but  in  such  case 
the  law  will  hold  the  parties  bound  by  their  subscriptions,  p.  65. 

Cited  and  relied  upon  in  Graff  y.  Pittsburgh,  etc.,  R.  R.  Co.,  31 
Pa.  St  497,  holding  that  a  subscriber  sued  for  the  amount  of  his 
subscription  cannot  set  up  that  the  subscription  was  feigned  and 
fraudulent;  Melvin  y.  Lamar  Ins.  Co.,  80  111.  458,  22  Am.  Rep.  208, 
holding  that  a  priyate  agreement  with  an  indiyidual  subscriber  is  a 
fraud,  and  the  subscriber  will  be  held  as  a  bona  fide  subscriber; 
Sayings,  L.  &  T.  Co.  y.  Lanier,  5  Fla.  153,  58  Am.  Dec.  454,  on  the 
point  that  a  subscription  was  not  illegal  because  cash  on  the  first 
installment  was  not  exacted;  Hayne  y.  Beauchamp,  5  Smedes  &  M. 
542,  dissenting  opinion,  holding  that  where  subscribers  were  to  pay 
10  per  cent,  in  specie,  a  subscriber  who  executed  his  note  was  not 
a  stockholder;  Asplnwall  y.  Butler,  133  U.  S.  608,  33  L.  783,  10  S. 
Ct  421,  holding  on  an  increase  of  stock  in  a  national  bank,  it  is 
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not  a  condition  to  a  subscription  that  the  whole  increase  must  be 
subscribed;  McGinty  v.  Athol  Reservoir  Co.,  155  Mass.  184,  20  N.  E. 
510,  holding  a  corporation  was  formed  on  the  acceptance  of  the  act 
and  organization,  although  no  shares  of  stock  were  issued.  See 
also  note  to  0  Am.  Dec.  00,  discussing  the  liability  of  stockholders 
on  their  subscriptions. 

Corporations.— A  private  fraud  in  the  original  subscription  to  the 
stock  of  a  banking  corporation  cannot  be  set  up  to  the  ihjury  of 
subsequent  bona  fide  holders  of  the  stock,  p.  66. 

Cited  and  doctrine  followed  in  Ck)mmerclal  Bank  y.  State,  6 
Smedes  &  M.  613,  holding  that  bona  fide  subscribers  cannot  be 
affected  by  irregularities  in  the  subscriptions  preliminary  to  the 
organization;  Mt^Dougald  v.  Lane,  18  Ga.  453,  and  Wilbur  v.  Stock- 
holders, 18  N.  B.  R.  178,  20  Fed.  Gas.  1102,  both  holding  that 
irregularities  in  the  organization  are  immaterial  In  proceedings  by 
creditors  against  the  stockholders;  Dettra  v.  Kestner,  147  Pa.  St 
574,  holding  fraud  of  an  officer*  of  a  mutual  insurance  company  can- 
not be  set  up  as  a  defense  to  an  action  by  a  receiver. 

Corporations.— In  an  action  by  a  banking  corporation,  a  plea  in 
general  terms  that  the  capital  stock  was  not  filled  up  by  any  sub- 
scriptions in  pursuance  of  the  statute,  without  any  certainty  as  to 
facts  and  circumstances,  is  not  sufficient,  p.  66. 

Pleadings.- The  law  requires  every  issue  to  be  founded  upon 
some  certain  point;  that  the  parties  may  come  prepared  with  their 
evidence  and  not  be  taken  by  surprise,  and  the  Jury  may  not  be 
misled,  p.  67. 

Pleadings.—  The  rule  as  to  certainty  in  pleadings  is  framed  for  the 
benefit  of  the  parties  and  may  be  waived  by  them,  p.  67. 

Cited  in  Gear  v.  Shaw,  1  Pinn.  614,  holding  that  defects  for  want 
of  certainty  in  pleadings  were  cured  by  verdict 

Pleadings.— A  replication  alleging  a  general  breach  of  the  con- 
dition of  a  bond  instead  of  a  special  breach,  though  defective,  is 
cured  by  verdict,  p.  68. 

Cited  in  Hazel  v.  Waters,  3  Or.  0.  0.  683,  F.  C.  6,284,  holding  that 
a  declaration  setting  out  a  bond  and  the  condition  and  averring 
nonpayment  but  not  showing  a  breach,  does  not  state  a  cause  of 
action;  Schneider  B.  Co.  v.  American  Ice  Mach.  Co.,  77  Fed.  144,  40 
U.  S.  App.  382,  holding  that  when  a  defendant  relies  upon  a  con- 
dition precedent  as  an  excuse  for  nonperformance,  he  must  set 
out  specifically  the  condition  and  the  breach.  See  note  to  Gay  y. 
Joplin,  4  McCrary,  464,  citing  cases  on  defects  cured  by  verdict 

Banks.— If  a  cashier,  in  leaving  a  bank,  fails  to  account  for  or 
pay  over  moneys,  there  is  a  presumption  of  waste  or  misapplication 
of  funds,  p.  68. 
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Bonds.— A  condition  in  a  bond  "to  well  and  truly  execute  the 
duties  of  the  office/*  includes  not  only  honesty  but  reasonable  skill, 
capacity  and  diligence,  p.  69. 

Cited  and  doctrine  followed  in  State  v.  Ohadwlck,  10  Or.  468,  hold- 
ing that  a  bond  for  a  "  faithful  "  discharge  was  complied  with  when 
the  officer  acted  honestly  and  diligently  and  with  such  skill  as  he 
possessed;  Atlantic,  etc..  Go.  v.  Gowles,  69  N.  C.  63,  where  a  bond 
that  one  would  "  faithfully  discharge "  certain  duties  was  con- 
strued; Whitsett  y.  Womack,  8  Ala.  481,  on  the  point  that  courts 
may  depart  from  the  letter  of  the  condition  of  a  bond  to  carry  into 
effect  the  intention;  State  Bank  y.  Locke,  4  Dey.  636,  applying  rule 
in  construing  bank  cashier's  bond. 

Banks.—  The  established  usage  and  practice  of  a  bank  for  a  long 
period,  known  to  the  president  and  directors,  affords  a  presumption 
of  the  approbation,  assent  and  acquiescence  of  the  president  and 
directors  as  to  such  usage  and  practice,  p.  70. 

See  authorities  cited  under  next  head. 

Banks.—  The  officers  of  a  bank  are  held  out  to  the  public  as  hay- 
ing authority  to  act  according  to  the  general  usage,  practice  and 
course  of  business;  and  their  acts  within  that  scope,  in  general,  bind 
the  bank  in  fayor  of  third  persons  haying  no  other  knowledge,  p.  70. 

Cited  and  ruling  affirmed  and  relied  upon  as  follows:  Commercial, 
etc.,  Co.  y.  Un.,  etc.,  W.  Co.,  19  How.  323,  16  L.  638,  holding  that 
to  show  the  authority  of  a  president,  eyidence  of  the  practice  of 
the  company  was  admissible;  Merchants'  Bank  y.  State  Bank,  10 
Wall.  672,  19  L.  1027,  dissenting  opinion,  holding  that  eyidence  of 
general  usage  of  a  bank  is  competent  to  proye  authority  of  a  cashier 
to  certify  a  check;  Rich  y.  State  Nat  Bank,  7  Neb.  206, 29  Am.  Rep. 
884,  on  the  point  that  officers  of  a  bank  are  held  out  as  haying 
authority  to  act  according  to  the  usage  and  scope  of  business;  Morse 
y.  Massachusetts  Nat  Bank,  1  Holmes,  211,  F.  C.  9,857,  on  the 
point  that  such  acts  generally  bind  the  bank  in  favor  of  third  per- 
sons with  no  other  knowledge;  Matthews  y.  Massachusetts  Nat 
Bank,  1  Holmes,  405,  F.  C.  9,286,  holding  a  cashier  could  sign  a 
blank  transfer  on  a  certificate  of  deposit  held  as  collateral  and 
deliyer  it  to  the  pledgor  on  payment  of  the  loan;  Merchants'  Nat 
Bank  y.  State  Nat  Bank,  3  Cliff.  207,  F.  C.  9,449,  on  the  point  that 
the  certification  of  checks  of  third  persons  is  not  inherent  in  the 
office  of  cashier  nor  within  the  scope  of  his  usual  duties;  Bank  of 
the  State  y.  Wheeler,  21  Ind.  95,  note,  holding  that  a  cashier  is 
deemed  to  haye  authority  to  transfer  and  indorse  negotiable  securi- 
ties; Faulk  y.  Dashiell,  62  Tex.  648,  50  Am.  Rep.  544,  on  the  point 
that  where  the  power  is  general  to  perform  a  particular  object,  a 
resort  to  the  ordinary  methods  is  within  the  power;  Case  y.  Bank, 
100  U.  S.  454,  25  L.  698,  holding  the  refusal  of  a  cashier  intrusted 
with  Jhe  transfer  of  stock  to  permit  a  transfer,  is  the  refusal  of  the 
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bank;  First  Nat  Bank  y.  Ocean  Nat  Bank,  60  N.  Y.  287,  292,  19  Am. 
Rep.  185,  188,  holding  that  a  cashier  cannot  ordinarily  receive 
property  for  safe-keeping;  North  Star  B.  &  T.  Ck>.  y.  Stebbins,  2  S. 
Dak.  81,  48  N.  W.  834,  holding  a  purchase  of  boots  and  shoes  in  the 
name  of  a  bank  by  its  cashier  was  not  binding;  First  Nat.  Bank  y. 
Drake,  29  Kan.  321,  44  Am.  Rep.  656,  where  a  cashier  committed 
wrongful  acts  which  were  entered  in  the  books,  but  without  the 
knowledge  of  the  directors.  See  note  to  12  Am.  Rep.  75,  citing  casjs 
on  the  authority  of  cashiers;  note  to  77  Am.  Dec.  759,  discussing  the 
subject  of  the  implied  powers  of  cashiers;  note  to  19  Am.  Dec.  66, 
discussing  the  subject  of  officers  de  facto. 

Banks.—-  No  act  or  vote  of  the  board  of  directors  in  yiolation  of 
their  own  duties  and  in  fraud  of  the  rights  and  interest  of  the 
stockholders  of  a  bank  amounts  to  a  Justification  of  the  cashier,  who 
was  particeps  crlminis,  p.  71. 

This  holding  is  affirmed  and  relied  upon  by  the  following  citing 
cases:  National  Bank  y.  Drake,  29  Kan.  328;  McShane  y.  Howard 
Bank,  73  Md.  152,  20  Aa  779,  10  L.  R.  A.  556;  FreUnghuysen  y.  Bald- 
win, 16  Fed.  453,  and  Phillips  y.  Bossard,  35  Fed.  100,  all  holding 
cashier  or  his  sureties  not  relieyed  from  liability  because  of  the  neg- 
ligence or  misconduct  of  the  president  and  board  of  directors;  Am- 
herst Bank  y.  Root,  2  Met  541,  holding  sureties  were  not  exonerated 
because  of  the  neglect  of  the  directors  to  examine  into  affairs  of  the 
bank;  Sparks  y.  Farmers'  Bank,  3  Del.  Ch.  303,  holding  that  the 
neglect  of  the  directors  to  supervise  the  accounts  does  not  discharge 
the  sureties;  State  y.  Atherton,  40  Mo.  217,  applying  the  rule  to  the 
sureties  of  a  teller;  Chew  y.  Ellingwood,  86  Mo.  272,  273,  56  Am. 
Bep.  434,  435,  applying  the  rule  to  the  sureties  of  a  bookkeeper; 
Frankfort  Bank  y.  Johnson,  24  Me.  504,  holding  a  bank  to  be  liable 
for  the  fraudulent  acts  of  its  agents  in  the  exercise  of  the  power 
conferred;  Tapley  y.  Martin,  116  Mass.  278,  where  a  cashier  com- 
mitted frauds  unknown  to  the  directors,  although  they  were  guilty 
of  gross  negligence;  Lieberman  y.  First  Nat  Bank,  40  Atl.  384, 
holding  cashier's  bondsmen  not  discharged  by  failure  of  directors 
to  examine  his  books;  United  States  y.  Cutler,  2  Curt  625,  F.  O. 
14,911,  holding  that  a  surety  is  not  discharged  because  of  the  failure 
of  the  goyemment  agents  to  discharge  their  duty;  Commonwealth 
▼.  Philadelphia  Co.,  157  Pa.  St  573,  holding  that  the  right  to  a  tax 
Is  not  lost  by  the  neglect  or  unfaithfulness  of  agents,  but  that  this 
rule  did  not  extend  to  penalties;  Percy  y.  MiUaudon,  3  La.  594, 
holding  that  directors  are  personally  liable  for  damages  resulting 
from  their  acts  or  neglect;  Robertson  y.  Buff.  Co.  Nat  Bank,  40 
Neb.  241,  58  N.  W.  716,  holding  that  a  president  of  a  bank  could 
not  subscribe  to  a  fund  for  the  erection  of  a  mill.  Cited  also  in 
Jones  v^.  Morrison,  31  Minn.  147,  16  N.  W.  858,  on  the  point  that  the 
authority  of  directors  must  be  exercised  pursuant  to  the  charter 
and  for  the  benefit  of  the  stockholders;  Bank  of  Tennessee  y.  Wood- 
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son,  5  Ck>ld.  181,  where  the  court  construed  a  charter  of  a  bank  to 
determine  the  authority  of  its  officers. 

Bonks.— Usage  and  practice  of  a  cashier  of  a  bank  under  the 
sanction  of  the  board  of  directors  will  not  Justify  a  known  mis- 
application of  the  funds  by  the  cashier,  such  as  the  allowance  of 
overdrafts,  p.  72. 

Cited  in  United  States  v.  Robertson,  6  Pet  666,  8  L.  266.  dissent- 
ing opinion,  on  the  point  that  every  Illegal  act  of  the  officers  of  a 
bank,  although  sanctioned  by  usage,  is  void;  Oakland  Bank  of 
Savings  v.  Wilcox,  60  Cal.  141,  holding  that  a  usage  to  allow 
customers  to  overdraw  was  no  justification;  Bank  of  St.  Marys  t. 
Galder,  3  Strob.  L.  408,  holding  allowance  of  overdrafts  by  cashier 
irregular;  Market  St  Bank  v.  Stumpe,  2  Mo.  App.  549,  holding  the 
mere  fact  that  the  directors  knew  of  and  sanctioned  overdrafts,  will 
not  release  sureties;  Reese  v.  Bank  of  Ck>mmerce,  14  Md.  282,  74 
Am.  Dec.  639,  on  the  point  that  a  bank  officer  cannot  pay  over- 
checks  without  committing  a  breach  of  duty  for  which  his  bond  is 
liable.  Cited  generally  in  Marshall  v.  Ham,  17  N.  J.  L.  431,  on  the 
point  that  one  is  bound  if  he  acquiesces  in  the  acts  of  his  agent  or 
fails  to  diss.ent 

Bond  of  a  bank  cashier  covers  defaults  in  duty,  while  he  was 
acting  as  teller,  p.  72. 

Cited  and  doctrine  followed  in  United  States  v.  Powell,  14  Wall. 
501,  20  L.  728,  holding  a  distiller's  bond  to  be  prospective  and  to 
cover  duties  prescribed  after  its  execution;  United  States  v.  Cutter, 

2  Curt  627,  F.  C.  14,911,  holding  sureties  of  a  navy  agent  responsible 
for  funds  to  pay  navy  pensions;  Mechanics'  Savings  Bank  &  T.  Co. 
V.  Guarantee  Co.,  68  Fed.  463,  on  the  point  that  sureties  are  not  re- 
leased because  a  cashier  performs  the  duties  of  bookkeeper;  De- 
troit Savings  Bank  v.  Zeigler,  49  Mich.  162,  13  N.  W.  498,  where  a 
receiving  teller  in  the  savings  department  was  assigned  to  do  the 
work  of  the  general  teller;  Engler  v.  People's  F.  I.  Co.,  46  Md.  333, 
holding  that  a  bond  of  a  secretary  of  a  corporation  covered  every 
department  of  his  official  functions;  Strawbridge  v.  Baltimore,  etc, 
R.  R.  Co.,  14  Md.  368,  74  Am.  Dec.  544,  holding  sureties  of  a  ticket 
agent  are  not  absolved  by  changing  the  office  from  second  to  first 
class;  Lowndes  v.  Plnckney,  1  Rich.  Eq.  174,  holding  that  whenever 
a  master  or  commissioner  takes  charge  of  funds  under  an  order  of 
court  his  sureties  are  liable;  State  ex  rel.  v.  Blakemore,  7  Helsk. 
656,  holding  the  sureties  of  a  clerk  and  master  were  not  liable  for 
the  superadded  duties  of  special  commissioner  of  sales;  State  v. 
Flinn,  3  Blackf.  74,  23  Am.  Dec.  382,  holding  that  sureties  on  the 
bond  of  a  Justice  that  he  shall  faithfully  perform  the  duties,  are 
liable,  if  he  acts  corruptly;  Cumberland  v.  Pennell,  69  Me.  371,  81 
Am.  Rep.  292,  holding  that  a  county  treasurer  and  his  sureties  are 
not  liable  for  money  of  which  the  principal  was  robbed. 
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PaxtlM.— In  an  action  on  a  bond  the  objection  of  nonjoinder  of 
parties  is  not  fatal  to  the  merits,  but  Is  pleadable  In  abatement 
only;  and  if  not  so  pleaded  is  waived  by  pleading  to  the  merits, 
p.  73. 

Cited  and  principle  followed  in  Webber  v.  Libby,  70  Me.  413,  hold- 
ing that  in  debt  against  two  of  three  obligors  on  a  Joint  and  several 
bond  the  bond  is  admissible  on  the  issue  of  non  est  factum;  Bargh 
V.  Page,  4  McLean,  11,  P.  0.  980,  the  court  saying  this  was  the  rule 
of  the  common  law,  but  the  limited  Jurisdiction  of  the  Oircnit 
Court  would  not  permit  of  the  same  rule. 

Parties.—  In  a  Joint  and  several  bond  the  plaintiff  may  sue  each 
obligor  severally  or  may  bring  a  Joint  suit  against  all;  but  he  cannot 
sue  an  intermediate  number;  he  must  sue  all  or  one,  p.  73. 

Cited  and  principle  applied  in  Chandler  v.  Byrd,  Hemp.  223,  F.  C. 
2,591b,  holding  same  as  the  principal  case;  United  States  v.  Archer, 
1  Wall.  Jr.  184,  F.  C.  14.464,  holding  that  after  suing  Jointly  and 
obtaining  Judgment  a  several  action  cannot  be  maintained;  Palmer 
V.  Crosby,  1  Blackf.  143,  note  2,  holding  that  for  an  assault  and 
battery  plaintiff  may  sue  one  or  all  or  any  number  of  the  parties. 
Cited  generally  in  Austin  v.  Feland,  8  Mo.  311,  holding  that  in 
actions  ex  contractu  defendants  may  sever  their  pleas;  and  in 
Walsh  V.  Smyth,  3  Bland  Ch.  26,  as  to  necessity  of  Joining  parties 
plaintiff. 

Nolle  prosequi  does  not  amount  to  a  retraxit,  but  simply  to  an 
agreement  not  to  proceed  further  in  that  suit  as  to  the  particular 
person  or  cause  of  action  to  which  it  was  applied,  p.  74. 

Cited  and  relied  upon  in  United  States  v.  Keen,  1  McLean,  446,  F. 
C.  15,510,  holding  that  a  nolle  prosequi  is  a  mere  agreement  to 
abandon  the  further  prosecution  of  the  particular  action  and  is  not 
a  bar;  Beldman  v.  Vanderslice,  2  Rawle,  335,  holding  a  nolle 
prosequi  as  to  one  unless  it  be  for  a  matter  which  may  be  pleaded 
as  a  personal  discharge  cannot  be  entered;  Coffman  v.  Brown,  7 
Smedes  &  M.  129,  45  Am.  Dec.  300,  holding  a  confession  in  court 
that  plaintiff  would  not  further  prosecute  his  suit,  and  his  with- 
drawal was  a  retraxit  or  bar;  Gibson  v.  Choteau,  7  Mo.  App.  4,  where, 
on  a  Judgment  in  ejectment  for  plaintiff,  on  condition  that  plaintiff 
enter  a  remittitur  as  to  certain  surveys,  it  was  held  such  remittitur 
was  not  a  retraxit;  Harris  v.  Preston,  10  Ark.  209,  holding  a  re- 
traxit is  a  perpetual  release  and  abatement  of  all  right  of  action; 
United  States  v.  Parker,  120  U.  S.  95,  30  L.  604,  7  S.  Ct  458,  holding 
a  Judgment  of  dismissal  to  be  a  Judgment  on  the  merits  and  a  bar. 

Nolle  prosequi—  In  an  action  on  a  Joint  and  several  bond  against 
all  tlie  parties  thereto,  where  the  sureties  severed  in  their  pleas  from 
the  principal,  the  plaintiff  may,  after  Judgment  given  against  the 
sureties,  enter  a  nolle  prosequi  against  the  principal,  p.  80. 
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A  large  number  of  citing  cases  aflirm  and  follow  this  principle,  as 
follows:    Steptoe  y.  Read,  19  Gratt  9,  holding  that  at  the  common 
law  in  a  joint  action  there  can  be  but  one  final  judgment  which 
must  be  either  for  or  against  all;  Keithley  v.  May,  29  Mo.  222, 
holding  that  in  a  joint  suit  on  a  note,  the  plaintiff  could  not  dismiss 
as  to  one  defendant  and  have  default  against  the  other;  Rowe  y. 
Chandler,  1  Cal.  171,  holding,  in  a  suit  on  a  joint  contract,  judgment 
may  be  rendered  in  favor  of  or  against  one  defendant;  Brown  v. 
Pearson,  8  Mo.  160,  holding  that  in  a  suit  on  a  joint  note  nolle 
prosequi  may  be  entered  as  to  one;  McAfee  y.  Doremus,  5  How.  64, 
12  L.  51,  holding  that  on  a  joint  action  against  drawers  and  an 
indorcer,  the  plaintiff  may  discontinue  as  against  the  arawers;  Mc- 
Ck>ol  y.  Mahoney,  54  Cal.  493,  where  a  court  on  a  judgment  for 
malicious  arrest  refused  to  nolle  prosequi  as  to  one,  not  being 
certain  but  that  it  would  operate  a  discharge  of  both  defendants; 
Ferguson  v.  State  Bank,  11  Ark.  516;  Cate  y.  Pecker,  6  N.  H.  418, 
and  Allen  y.  Butler,  9  Vt  127,  all  holding  that  in  a  joint  action  if 
one  defendant  interposes  a  personal  plea,  a  nolle  prosequi  may  be 
entered  as  to  him;  Willis  y.  Morrison,  44  Tex.  33,  holding  that 
where  two  persons  are  sued  on  a  joint  contract,  judgment  can  be 
had  against  one  alone  if  the  other  proves  nonliability;  Goodhue  v. 
Luce,  82  Me.  226,  19  Ati.  441,  on  the  point  that  where  defendants 
sever  and  one  pleads  a  personal  discharge,  plaintiff  may  take  judg- 
ment against  the  others;  Wilmer  v.  Gaither,  68  Md.  348,  12  Aa.  11, 
on  the  point  that  in  an  action  on  a  joint  note  of  a  husband  and  wife 
if  the  defendants  sever,  the  plaintiff  could  enter  a  nolle  prosequi 
as  to  the  wife;  Reading  v.  Beardsley,  41  Mich.  127,  1  N.  W.  968, 
where  in  such  an  action  the  judge  directed  judgment  in  her  favor 
for  costs  and  against  her  husband  for  amount  found  due;  Burke  v. 
Noble,  48  Pa.  St.  175,  holding  that  a  release  of  one  of  several  joint 
debtors  on  payment  of  his  proportion  does  not  discharge  the  others 
if  such  was  not  the  intention;  Deloach  v.  Dixon,  Hemp.  431,  F.  C. 
8,775,  and  Peyton  v.  Scott,  2  How.  (Miss.)  872,  both  holding  that  in 
a  suit  on  a  joint  and  several  contract,  a  nolle  prosequi  may  be 
entered  as  to  one;  Amis  v.  Smith,  16  Pet.  311,  10  L.  976,  holding  that 
on  a  joint  and  several  contract,  if  the  defendants  sever,  the  plaintiff 
may  discontinue  as  to  one;  Tobey  v.  Claflin,  3  Sumn.  383,  F.  C. 
14,066,  where  the  court  was  of  opinion  that  a  nolle  prosequi  could  be 
entered,  whether  the  defendants  had  united  or  severed  in  their 
pleas;  United  States  v.  O'Fallon,  15  Blatchf.  300,  301.  F.  C.  15,911, 
holding  that  in  an  action  on  a  joint  and  several  liability  Ihe  fact 
that  one  who  is  not  liable  joined  in  a  plea  does  not  affect  the  ques- 
tion of  discontinuance;  Hawes  v.  Marchant,  1  Curt  147,  F.  O.  6,240, 
on  the  point  that  an  action  on  a  bond  may  be  discontinued  as  to 
one  surety;  Forbes  v.  Davis,  18  Tex.  274,  holding,  in  an  action 
against  a  master  and  unknown  owners  not  served,  a  nolle  prosequi 

may  be  entered  as  to  the  parties  not  served;  Austin  ▼•  Jordan,  5 
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Tez.  185,  holding  whenever  a  defendant  need  not  have  been  Joined, 
a  nolle  prosequi  may  be  granted;  Oraft  y.  Smith,  35  N.  J.  L.  805, 
holding  that  where  a  maker  and  indorser  of  a  note  were  improperly 
joined,  a  nolle  prosequi  could  be  entered  as  to  either;  Griffin  v. 
Beynolds,  17  How.  612,  15  L.  231,  on  the  point  that  a  misjoinder  of 
parties  may  be  obviated  by  a  nolle  prosequi;  Bohrer  y.  Momingstar, 
18  Ohio,  585,  on  the  point  that  the  plaintiff,  on  discovering  the  in- 
fancy of  one  of  the  defendants,  may  enter  a  nolle  prosequi;  Boach 
y.  Bandall,  45  Me.  444,  holding  an  amendment  of  a  writ  by  striking 
therefrom  one  or  more  of  several  plaintiffs  should  not  be  allowed; 
United  States  y.  Leffier,  11  Pet  96,  9  L.  646,  holding  a  principal 
who  had  confessed  judgment  and  who  has  been  released  by  his  co- 
obligors  is  a  competent  witness  for  one  otf  the  sureties;  Folger  y. 
The  Bobert  G.  Shaw,  2  Wood.  &  M.  533,  F.  O.  4,899,  on  the  point 
that  all  nonsuits  and  dismissals  imply  merely  a  failure  to  prosecute 
and  an  unwillingness  to  proceed  rather  than  a  want  of  merits; 
United  States  y.  Peterson,  1  Wood.  &  M.  321,  F.  0.  16,037,  holding 
that  if  there  be  two  counts  in  an  indictment  for  offenses  committed 
at  the  same  time  and  place  and  of  the  same  class,  the  district 
attorney  may,  before  judgment,  enter  a  nolle  prosequi  on  one. 

Distinguished  in  Tuttle  y.  Cooper,  10  Pick.  290,  holding  in  an 
action  against  three,  where  two  default,  and  verdict  was  rendered 
for  the  third  on  the  issue  that  he  did  not  contract  jointly  with  the 
others,  plaintiff  cannot  have  judgment  against  the  others;  Beebe  v. 
Beal  Estate  Bank,  4  Ark.  553,  holding  that  in  a  joint  action  a  dis- 
continuance as  to  one  defendant  served  with  process  is  a  discon- 
tinuance as  to  all;  Ashley  v.  Hyde,  6  Ark.  96,  holding  that  if  a 
plaintiff  elects  to  treat  a  contract  as  joint  and  sues  both  parties,  he 
cannot  discontinue  as  to  one. 

Pleadings.—  In  the  administration  of  Justice,  matter  of  form,  not 
absolutely  subjected  to  authority,  may  well  yield  to  the  substantial 
purposes  of  justice,  p.  80. 

Cited  in  Chadboume  v.  Backliffe,  30  Me.  358,  holding  that  a  writ 
of  entry  may  be  amended  by  strildng  out  the  name  of  a  defendant 
whose  interest  the  tenant  had  purchased. 

Miscellaneous.—  Cited  in  Woodworth  v.  Fulton,  1  Cal.  314,  and  in 
Sunol  V.  Hepburn,  1  Cal.  286,  as  to  the  effect  of  the  acquisition  of 
California  on  the  law  of  Mexico,  relating  to  the  rights  of  individuals; 
State  V.  Gleason,  12  Fla.  233,  on  the  point  as  to  the  effect  of  acts  of 
an  officer  de  facto;  McDade  v.  Burch,  7  Ga.  564,  and  Stell  v.  Glass, 
1  Ga.  486,  on  the  point  that  an  order  by  a  court  of  competent  juris- 
diction within  the  sphere  of  its  authority  cannot  be  attacked  in- 
directly; Williams  v.  Preston,  3  J.  J.  Marsh.  604,  aa  to  the  con- 
clusiveness of  Judgments  of  sister  States* 
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1  Pet  80-93,  7  L.  89,  BRENT'S   EXRS.   V.  BANK   OF  THE   ME- 
TROPOLIS. 

Bills  and  notes. —  Where  the  place  of  demand  is  not  expressed 
on  the  face  of  a  note,  parol  evidence  that  it  is  payable  at  a  certain 
bank  and  is  to  be  demanded  there,  is  admissible,  p.  01. 

Cited  and  followed  in  Cox  y.  National  Bank,  100  U.  S.  713,  25  L. 
741,  holding  parol  admissible,  of  agreement  as  to  place  of  present- 
ment; Wittkowskl  V.  Smith,  84  N.  C.  672,  37  Am.  Rep.  633,  on 
point  that  the  place  of  payment  may  be  shown  by  parol;  Kenn^ 
V.  Creditors,  8  Mart  (La.)  (N.  S.)  41,  44,  holding  parol  evidence  ad- 
missible to  show  date  of  acceptance;  Harmon  v.  Hale,  1  Wash.  Ter. 
428,  34  Am.  Rep.  821,  holding  a  Joint  maker  could  be  shown  to  be 
a  surety  by  parol;  Meyer  v.  Hibsher,  47  N.  Y.  271,  holding  that  all 
the  parties  may  agree  orally  that  the  note  shall  be  payable  at  a 
particular  place;  Martin  v.  Cole,  104  U.  S.  30,  26  L.  651,  holding 
evidence  of  a  parol  agreement  that  an  indorsement  was  without 
recourse,  inadmissible;  Woodward  v.  Foster,  18  Gratt  214,  holding 
evidence  of  a  parol  agreement  varying  the  legal  liability  of  the 
Indorser  was  inadmissible;  Myers  v.  Byington,  34  Iowa,  206,  where 
the  court  said  the  authorities  were  not  in  harmony,  but  did  not 
decide  the  question.  See  note  to  30  Am.  Rep.  119,  citing  author- 
ities on  the  admissibility  of  parol  evidence  to  aftect  writings.  Cited 
generally  in  Manchester  Bank  y.  White,  30  N.  H.  463,  as  to  suffi- 
ciency of  notice  to  an  indorser. 

Distinguished  in  Barringer  y.  Sneed,  3  Stew.  206,  holding  that 
an  unambiguous  contract  where  there  is  no  fraud  or  mistake  can- 
not be  varied  or  explained  by  parol;  Doyle  v.  Teas,  4  Scam.  257, 
holding  that  on  a  contract  for  the  sale  of  land,  parol  evidence  to 
fix  the  amount  of  the  first  payment  was  Inadmissible. 

Bills  and  notes. —  In  an  action  against  indorsers,  an  instruction 
that  if  the  Jury  should  be  satisfied  that  it  was  agreed  that  the  pay- 
ment should  be  demanded  at  a  particular  bank  and  that  it  was 
BO  demanded,  then  a  personal  demand  on  the  maker  is  not  neces- 
sary, is  correct,  p.  92. 

Cited  in  Clough  v.  Holder,  115  Mo.  344,  37  Am.  St  Rep.  397,  21 
S.  W.  1072,  holding  it  sufficient  to  charge  an  indorser,  if  the  note  is 
presented  at  the  place  specified,  within  business  hours;  note  to  50 
Am.  Dec.  97,  citing  authorities  on  effect  of  usages  of  banks. 

Bills  and  notes. —  A  complaint  against  an  indorser  on  a  note 
which  does  not  allege  a  personal  demand  on  the  maker,  but  avers 
a  demand  of  the  note  "  at  the  Bank  of  the  Metropolis,"  where  the 
note  was  payable,  Is  sufficient  after  verdict  to  sustain  a  Judgment, 
p.  93. 

Cited  In  Gay  v.  Joplin,  4  McCrary,  464,  note  citing  authorities 
on  defects  in  pleadings,  cured  by  verdict 
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1  Pet.  Mr^99,  7  L.  67,  HICKIB  v.  STARKE. 

Federal  courts. —  Under  twenty-fifth  section  of  Judiciary  act,  the 
treaty  or  act  of  congress  under  which  the  party  claims,  need  not 
be  specially  set  forth  upon  the  record,  but  the  record  should  show 
a  complete  title  under  the  treaty  or  act,  and  that  the  judgment  is 
In  violation  of  it,  p.  98. 

Cited  in  Hamilton  y.  Kneeland,  1  Key.  66,  holding  the  record 
need  not  show  a  case  within  the  twenty-fifth  section  by  direct 
statement,  but  it  must  appear  by  necessary  inference  that  some 
one  of  the  questions  was  made;  Crowell  y.  Randell,  10  Pet  395,  9 
L.  469,  citing  authorities  and  considering  question  at  length.  Cited, 
arguendo,  in  McCullough  y.  Virginia,  172  U.  S.  118,  considering 
right  of  review  by  Supreme  Court,  of  State  decisions  impairing  State 
contracts. 

Treaty.— In  order  to  claim  protection  under  the  compact  of 
cession  between  the  United  States  and  Georgia,  it  is  not  sufficient 
for  plaintiff  to  produce  a  grant  legally  and  fully  executed,  but 
he  must  also  prove  that  the  ancestor  or  person  under  whom  he 
claims  was  an  actual  settler  on  the  27th  of  October,  1795,  p.  98. 

Cited  in  Guitard  v.  Stoddard,  16  How.  512,  14  L.  1038,  where  the 
question  was  as  to  what  a  confirmee  must  show  under  the  acts 
for  the  settlement  of  land  claims  in  Missouri. 

Public  lands. —  A  settlement  on  land  by  another  person  who 
cultivated  it  for  the  proprietor  would  be  sufficient  to  con- 
stitute one  an  actual  settler,  although  the  proprietor  should  not 
reside  in  person  on  the  estate  or  within  the  territory,  p.  98. 

1  Pet  100-104.  7  L.  69,  UNITED  STATES  y.  SALINE  BANK. 

Discovery. —  A  party  is  not  bound  to  make  any  discovery  which 
would  expose  him  to  penalties;  and  where  it  is  apparent  the  facts 
required  to  be  discovered  would  expose  the  parties  to  danger,  a 
bill  for  a  discovery  will  be  dismissed,  p.  104. 

Cited  erroneously,  in  Watts  v.  Camors,  10  Fed.  149,  as  to  duty 
of  Federal  courts  exercising  admiralty  Jurisdiction. 

1  Pet  105-109,  7  L.  72,  RHEA  v.  RHENNER. 

Husband  and  wife. —  Where  a  husband  voluntarily  abandons  his 
wife,  without  furnishing  her  means  of  support  and  she,  in  his  ab- 
sence, trades  and  deals  as  a  feme  sole,  she  is  liable  for  her  debts^ 
p.  108. 

Cited  and  followed  in  Hannon  y.  Madden,  10  Bush  (Ky.),  607, 
holding  the  common-law  rule  similar;  Love  v.  Moyneban,  16  111. 
280,  63  Am.  Dec.  309,  holding  the  same  to  be  true  where  a  husband 
rompels  a  wife  to  live  separate;  Phelps  v.  Walther,  78  Mo.  323,  47 
Am.  Rep.  114,  holding  the  same  where  a  husband  deserted  his  wife 
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and  took  up  Lis  abode  In  another  State;  Buford  v.  Adair,  43  W.  Va. 
215,  27  S.  B.  262,  holding  that  a  wife  permanently  abandoned  is 
restored  to  all  the  powers  of  a  feme  sole  as  to  her  separate  estate; 
Warr  v.  Honeck,  8  Utah,  6G,  29  Pac,  1118.  where  the  possession  by 
a  wife  of  lands  given  her  under  a  void  decree  of  divorce  was  held 
adverse  as  to  the  husband;  Buford  v.  Adair,  43  W.  Va.  215,  64  Am. 
St.  Rep.  858,  sustaining  a  deserted  wife's  deed,  executed  as  though 
she  were  a  feme  sole.  See  note  to  36  Am.  Rep.  7i>5,  766,  collecting 
cases;  note  to  37  Am.  Dec.  711,  712,  discussing  question  where  a 
wife  Is  regarded  as  a  feme  sole;  valuable  note,  64  Am.  St.  Rep. 
864,  865,  869,  on  effect  of  desertion  on  wife's  rights  of  property 
and  to  contract. 

Marriage. —  In  Maryland  a  feme  covert,  abandoned  by  her  hus- 
band, may  not  remarry  with  Impunity,  until  her  husband  shall 
have  been  absent  seven  years  and  shall  not  have  been  heard  of 
during  that  time,  p.  108. 

Cited  In  Hiram  v.  Pierce,  45  Me.  372,  71  Am.  Dec.  558.  holding 
if  husband  had  deserted  his  wife  and  not  been  heard  of  for  seven 
years,  a  second  marriage  was  valid;  note  to  46  Am.  Dec.  132,  dis- 
cussing effect  of  a  marriage  during  continuance  of  a  prior  valid 
marriage.  Cited  in  valuable  note.  64  Am.  St.  Rep.  864,  865,  869, 
on  effect  of  desertion  on  wife's  right  to  contract,  etc. 

Husband  and  wife. —  By  Maryland  law  a  deed  executed  by  a 
feme  covert,  abandoned  by  her  husband,  joined  in  by  a  man  with 
whom  she  lived  and  whom  she  married  after  her  husband  had  been 
absent  seven  years,  is  void,  p.  109. 

Cited  and  relied  upon  as  authority  in  Thomdell  v.  Morrison,  25 
Pa.  St.  330,  and  Beckman  v.  Stanley,  8  Nev.  262,  holding  a  wife's 
deed  or  mortgage  without  the  husband's  joining  is  void,  although  he 
has  abandoned  her;  Cook  v.  Walling,  117  Ind.  13,  10  Am.  St.  Rep.  20, 
19  N.  E.  534, 2  L.  R.  A.  770,  and  n.,  where  a  woman's  husband  was  ab- 
sent and  she  mortgaged  her  separate  estate,  and  upon  the  husband's 
return  the  mortgage  was  set  aside;  Danner  v.  Berthold,  11  Mo.  App. 
355,  holding  under  similar  circumstances  that  the  husband  and  wife 
could  not  sue  the  purchaser  without  tendering  the  price;  Albany 
F.  I.  Co.  V.  Bay,  4  N.  Y.  32,  holding  that  in  New  York  a  mar- 
ried woman  may  convey  without  her  husband  joining;  Chase's 
Case,  1  Bland  Ch.  230,  17  Am.  Dec.  296,  where  the  question  was 
as  to  the  effect  of  the  acknowledgment  of  a  wife  to  a  lease,  on  her 
dower  rights.  See  note,  87  Am.  Dec.  711,  712,  discussing  where  a 
wife  is  treated  as  a  feme  sole. 

Distinguished  In  HItz  v.  Jenks,  123  U.  S.  305,  31  L.  159,  8  S.  Ct 
147,  holding  an  acknowledgment  of  a  married  woman  cannot  be 
-controlled  by  parol;  not  approved  in  Wright  v.  Hays,  10  Tex.  135, 
<30  Am.  Dec.  204,  holding  that  compliance  with  statutory  formalities 
Is  unnecessary  when  the  wife  has  been  abandoned  by  the  husband. 
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Appeals. —  Where  a  record  Is  defective  in  that  it  does  not  con- 
tain sufficient  matter  for  a  decree,  the  Supreme  Court  will  not  make 
a  final  decision,  but  the  cause  will  be  remanded  for  further  pro- 
ceedings, p.  109. 

1  Pet  110-135,  7  L.  73,  GOVERNOR  OF  GEORGIA  v.  MADRAZO. 

A  stipulation  which  is  a  mere  substitute  for  the  process  of  the 
court,  cannot  be  resorted  to  where  the  process  itself  could  not  be 
issued  according  to  law,  p.  121. 

Admiralty. —  The  Circuit  Court  cannot  exercise  original  Juris- 
diction in  admiralty,  p.  121. 

Cited  in  Braithwalte  v.  Jordan,  5  N.  Dak.  219,  65  N.  W.  708, 
31  L.  R.  A.  248,  holding  action  on  appeal  bond  in  admiralty  would 
lie  in  a  State  District  Court 

Ck>n8titational  law. —  Previous  to  the  adoption  of  the  eleventh 
amendment  to  the  Constitution,  it  was  determined  that  the  judicial 
power  of  the  United  States  extended  to  a  case  in  which  a  State 
was  a  party  defendant,  p.  122. 

Cited  in  United  States  v.  Lee,  106  U.  S.  212,  217,  27  L.  179,  181, 
1  S.  Ct  254,  258,  and  dissenting  opinion,  p.  245,  27  L.  190,  1  S.  Ct 
281,  holding  that  public  officers  may  be  sued  by  parties  claiming 
the  property,  though  title  of  United  States  is  determined. 

Where  Jurisdiction  depends  on  the  party,  it  is  the  party  named 
on  the  record;  and  where  the  chief  magistrate  of  a  State  is  sued 
not  by  his  name,  but  by  his  style  of  office,  and  the  claim  made 
upon  him  is  entirely  in  his  official  character,  the  State  itself  may 
be  considered  as  a  party  on  the  record,  p.  123. 

Cited,  affirmed  and  applied  as  follows:  Kentucky  v.  Dennison, 
24  How.  97,  16  L.  726,  holding  a  suit  by  or  against  a  governor  as 
such  is  a  suit  by  or  against  the  State;  In  re  Ayers,  123  U.  S.  488, 
81  L.  224,  8  S.  Ct  174,  holding  an  action  against  the  officers  and 
agents  of  a  State  as  such  was  a  suit  against  the  State;  State  ex  reL 
v.  Doyle,  40  Wis.  205,  209,  210,  211,  212,  214,  215,  holding  that  in  a 
suit  against  a  State  officer  who  has  no  personal  interest,  to  affect  a 
right  of  the  State,  the  State  is  the  real  defendant;  Comer  v.  Bank- 
head,  70  Ala.  496,  holding  a  suit  to  enforce  a  contract  for  the  hire  of 
convicts  against  a  State  warden  was  against  the  State;  Ferguson  v. 
Ross,  38  Fed.  163, 3  L.  R.  A.  324,  and  n.,  action  by  shore  inspector  for 
penalty  was  in  effect  an  action  by  the  State;  State  ex  rel.  v.  Cram- 
ford,  28  Fla.  509,  10  So.  128,  14  L.  R.  A.  263,  governor  proceeding  to 
compel  the  secretary  of  state  to  seal  and  countersign  a  commission  is 
acting  for  the  State;  McCauley  v.  Kellogg,  2  Woods,  22.  F.  C.  8,688, 
holding  an  action  against  executive  officers  to  compel  the  levy  of  a 
tax  to  pay  bonds  is  a  suit  against  the  State;  State  ex  rel.  v.  Burke, 
3J  La.  Ann.  505,  507,  holding  an  injunction  and  mandamus  to  pre- 
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vent  the  treasurer  and  auditor  from  dlTerting  the  funds  and  to  com- 
pel payment  of  coupons  was  virtually  a  proceeding  against  the  State; 
Chaffraix  y.  Board  of  Liquidation,  11  Fed.  648,  649,  650,  dissenting 
opinion,  holding  a  Circuit  Ck>urt  could  prevent  the  diverting  a  fund 
to  pay  bonds  until  the  rights  of  the  parties  and  of  the  State  could 
be  determined;  Western  U.  T.  Go.  v.  Henderson,  68  Fed.  590,  holding 
a  suit  to  restrain  an  auditor  from  acting  under  a  statute  claimed 
to  be  void  was  not  against  the  State;  Tuchman  v.  Welsh,  42  Fed. 
550,  holding  a  suit  to  restrain  a  county  attorney  from  proceed- 
ing in  contempt  against  one  violating  the  liquor  law,  was  not  a 
suit  against  the  State;  Ward  v.  Hubbard,  62  Tex.  563,  holding  that 
a  suit  on  an  official  bond  could  be  maintained  in  the  name  of  the 
governor  for  the  use  of  the  State;  McNutt  v.  Bland,  2  How.  23,  24, 
25,  27,  11  L.  165,  166,  dissenting  opinion,  where  a  governor  sued 
a  sheriff  on  his  bond  for  the  use  of  citizens  of  another  State;  Gill 
Y.  Stebbins,  2  Paine,  419,  F.  G.  5,431,  holding  that  where  the  Juris- 
diction of  a  court  depends  upon  the  party,  it  Is  the  party  named  in 
the  record;  Sharp's  R.  M.  Co.  v.  Rowan,  34  Conn.  333,  91  Am.  Dec 
730,  holding  this  to  be  so,  although  the  respondent  is  a  mere  nominal 
party;  Florida  v.  Georgia,  17  How.  500,  15  L.  197,  dissenting 
opinion,  holding  that  the  United  States  by  appearing  In  a  suit  be- 
tween States  respecting  boundary,  does  not  become  a  party  and  no 
Judgment  can  be  entered  for  or  against  it;  Huston,  etc.,  R.  R.  Co, 
T.  Kuechler,  36  Tex.  412,  holding  mandamus  would  lie  against  the 
commissioner  of  the  general  land  office  to  enforce  the  issuance  of 
land  certificates. 

PaxtiM. —  Where  a  proceeding  is  not  against  the  thing,  but  against 
the  person,  a  person  capable  of  appearing  as  defendant  against 
whom  a  decree  can  be  pronounced,  must  be  a  party  to  the  cause 
before  a  decree  can  be  regularly  pronounced,  p.  124. 

Ooyemor. —  Where  slaves  are  seized  as  being  illegally  Imported 
and  are  delivered  to  the  governor  of  a  State,  who  sells  a  part 
of  them,  a  libel  against  the  person  of  the  governor  for  the  slaves 
in  his  possession  as  governor  and  for  the  proceeds  in  the  treasury  of 
those  which  have  been  sold  will  not  lie,  p.  124. 

Cited  in  State  ex  rel.  v.  Bank  of  South  Carolina,  1  S.  C.  73,  on 
the  point  that  a  governor  cannot  In  his  official  character  be  reached 
by  process. 

Admiralty. —  Libel  in  admiralty  in  the  District  Court  will  not 
lie  against  a  State,  p.  124. 

Admiralty. —  Libel  in  admiralty  in  the  District  Court  against  the 
thing  cannot  be  sustained  where  the  thing  is  not  in  possession  of 
the  District  Court,  p.  124. 
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1  Pet  136,  137,  7  L.  86,  MANDBVILLB  v.  HOLBT. 

Judgment-- Ck)nfes8lon  of,  Is  in  Virginia  a  release  of  errors, 
p.  137. 

Not  cited. 

1  Pet  138-160,  7  L.  86.  GREBNLBAP  v.  QUBBN. 

Trusts. —  Where  a  trust  deed  provides  for  sale  at  public  auction, 
the  trustee  may  not  sell  otherwise,  even  though  believing  it  for  the 
best  p.  146. 

Cited  and  followed  in  Foster  v.  Goree,  5  Ala.  428,  on  the  point 
that  a  trustee  selling,  must  act  in  strict  conformity  with  the  power 
conferred;  Gliambers  v.  Mauldin,  4  Ala.  483,  on  the  point  that  the 
directions  of  the  deed  as  to  the  manner  of  sale  must  be  pursued; 
Everett  v.  Buchanan,  2  Dak.  Ter.  267,  8  N.  W.  35,  on  the  point 
that  when  a  public  sale  is  required  by  the  instrument  the  trustee 
cannot  make  a  private  sale;  Sears  v.  Livermore,  17  Iowa,  300,  85 
Am.  Dec.  566,  holding  that  where  a  deed  directed  that  a  notice 
should  be  posted  on  a  certain  door,  a  posting  near,  but  not  on  the 
door  is  not  sufficient;  Beebe  v.  De  Baun,  8  Ark.  567,  holding  a  maker 
of  a  trust  deed  cannot  object  that  slaves  were  not  present  at  the 
sale  where  they  were  absent,  because  of  his  act  See  note  to  19 
Am.  St  Rep.  281,  discussing  elaborately  sales  and  conveyances  by 
trustees. 

Trusts. —  Where  lots  wrongfully  contracted  to  be  sold  at  private 
sale  by  a  trustee  were  afterwards  properly  sold  at  public  auction 
in  accordance  with  the  trust,  the  first  purchaser  cannot  claim 
that  his  contract  is  void  because  the  lots  were  sold  to  him  for  a  less 
sum  than  that  which  they  were  struck  off  to  the  purchasers  at  the 
public  sale,  p.  146. 

Cited  in  Buell  v.  Buckingham,  16  Iowa,  203,  85  Am.  Dec.  523, 
holding  that  no  one,  but  one  who  had  an  interest  in  the  property 
before  the  sale  can  object;  Shorter  v.  Frazer,  64  Ala.  80,  on  the 
point  that  if  an  unauthorized  sale  is  ratified  by  the  beneficiary 
neither  the  trustee  nor  the  purchaser  can  repudiate  it 

Trusts. —  Acts  of  a  trustee  in  wrongfully  selling  property  at 
private  sale  instead  of  public,  are  confirmed  where  the  cestuis  que 
trust  unite  to  carry  out  and  enforce  the  sale,  p.  146. 

Cited  in  Foster  t.  Goree,  5  Ala.  429,  holding  that  an  irregular 
sale  by  a  trustee  may  be  waived  by  the  maker  and  the  beneficiary 
and  no  one  else  can  complain;  Lucas  v.  Bank  of  Darien,  2  Stew. 
301,  on  the  point  that  an  imperfect  right  or  title  or  an  invalid  pro- 
ceeding may  be  ratified  by  acquiescence. 

Vendor  and  vendee. — It  is  no  defense  in  an  action  against  a  pur- 
chaser that  the  title  is  incumbered  with  the  claim  of  a  third  per- 
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son,  where  the  claim  is  merely  a  nominal  one  and  not  snch  that 
equity  would  enforce  It,  p.  147. 

Vendor  and  Tendee. —  It  is  no  defense  to  an  action  against  a 
purchaser  from  a  trustee  under  a  trust  deed  that  the  land  Is  subject 
to  a  right  of  dower,  where  the  purchaser  knew  he  was  purchasing 
from  a  trustee  and  might  have  known  from  the  records  of  the 
^ower  right  and  there  was  no  stipulation  regarding  it,  p.  147. 

Trusts  —  Pleading. —  Where  a  trustee  dies  after  suit  filed  and  a 
new  trustee  has  been  appointed,  the  original  suit  must  be  prosecuted 
against  the  latter  by  supplemental  bill  In  the  nature  of  revlyor;  and 
the  fact  that  the  new  trustee  was  administrator  of  the  former,  and 
suit  had  been  reviyed  against  him  as  administrator,  does  not  make 
him  a  party  to  the  controversy  as  trustee,  p.  148. 

Cited  In  Tappan  v.  Smith,  5  Biss.  75,  F.  O.  13,748,  holding  that 
where  a  complainant  has  assigned,  his  assignee  cannot  be  sub- 
stituted, but  must  file  an  original  bill  In  the  nature  of  a  supple- 
mental bill;  Hazelton,  etc.,  Co.  v.  Citizens'  St.  Ry.  Co.,  72  Fed.  329, 
holding  that  one  purchasing,  pending  a  suit  In  equity,  may  by  ob- 
taining leave  file  an  original  bill  in  the  nature  of  a  supplemental 
bill;  Birmingham  v.  Lesan,  77  Me.  498,  on  the  point  that  generally, 
matters  occurring  after  the  filing  of  the  original  bill  may  be  in- 
troduced Into  the  record  by  supplemental  bill. 

Judgment. —  On  a  bill  against  a  trustee,  a  decree  which  after 
directing  the  trustee  to  perform  a  number  of  acts  proceeds  to  dis- 
miss the  bill,  with  costs,  is  erroneous,  p.  149. 

Parties. —  A  bill  may  be  dismissed  where  the  plaintiff  when 
called  upon  to  make  proper  parties,  fails  or  refuses  to  do  so;  but  to 
tilsmiss  a  bill  without  a  demurrer,  answer,  or  plea  pointing  out  the 
persons  who  ought  to  be  made  parties,  Is  erroneous,  p.  149. 

Cited  in  Sheffield,  etc.,  Co.  v.  Newman,  77  Fed.  791,  41  U.  S.  App. 
766,  on  the  point  that  if  a  defect  of  parties  appears  on  the  face  of 
the  bill  the  objection  must  set  up  the  defect  by  plea  or  answer; 
Hutchinson  v.  Reed,  1  Hoff.  Ch.  320,  holding  that  if  an  answer 
raises  the  objection  of  want  of  proper  parties,  it  is  within  the 
•discretion  to  dismiss  or  to  allow  an  amendment;  Van  Epps  v.  Van 
Deusen,  4  Paige  Oh.  75,  25  Am.  Dec.  522,  holding  that  if  on  objection 
for  want  of  proper  parties  the  complainant  neglects  to  amend,  the 
<jourt  may  on  the  hearing  permit  the  cause  to  stand  over  or  dismiss. 

Trusts. —  Where  a  trustee  of  land  dies  after  suit  filed  against 
him  by  a  purchaser  under  a  contract  to  convey,  a  decree  against 
a  substituted  trustee  which  fails  to  require  the  heirs-at-law  of 
the  first  trustee  to  release  their  title,  is  erroneous,  p.  149. 

€lted  in  Bryan  v.  Stevens,  4  Fed.  Oas.  511,  on  the  point  that 
whenever  the  legal  estate  is  vested  in  parties,  they  may  sustain  op 
•defend  actions  without  having  the  persons  Interested  in  the  tmal 
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brought  In;  Abbott,  Petitioner,  65  Me.  593,  holding  that  on  the 
death  of  a  trustee  the  legal  estate  passes  to  his  heirs  and  will 
not  pass  to  a  new  trustee  until  conveyance;  Learned  v.  Tretch,  6 
Colo.  442,  on  the  point  that  on  the  death  of  a  grantee  of  an  absolute 
conveyance  on  trust,  the  widow  of  the  trustee  as  sole  heir  and 
devisee  takes  the  estate. 

Miscellaneous. —  Miscited  in  Dudley's  Case,  7  Fed.  Cas.  1154,  in 
considering  the  effect  of  Judgment  as  a  lien. 

1  Pet.  151-164,  7  L.  90,  BUCK  v.  CHBSAPBAKB  INS.  CO. 

Instructions.— Courts  are  not  bound  to  modify  or  fashion  the 
instructions  moved  for  by  counsel  so  as  to  bring  them  within  the 
rules  of  law,  p.  159. 

Cited  in  Maryland,  etc.,  Co.  v.  Bathurst,  5  Gill  &  J.  225,  holding  a 
court  may,  in  its  discretion,  content  itself  with  a  simple  refusal  of 
and  prayer  not  sanctioned;  Baffin  v.  Mason,  15  Wall.  674,  21  L.  197, 
holding  one  cannot  assign  as  error  the  refusal  of  an  instruction  to 
which  he  has  not  the  right  to  the  full  extent  as  stated. 

Insiiranoe.— An  instruction  that  in  policies  ''for  whom  it  may 
concern,"  there  can  be  no  undue  concealment  as  to  the  parties  in- 
terested in  the  property  to  be  insured,  is  erroneous,  p.  159. 

Insurance  is  a  contract  of  good  faith,  and  is  void  whenever  Impo- 
sition  is  practiced,  p.  160. 

Insurance.— A  policy  "  for  whom  it  may  concern,*'  will,  in  ordinary 
cases,  cover  belligerent  property,  pp.  160,  161. 

Referred  to  in  the  note  to  16  Am.  Dec.  323,  citing  authorities  on 
the  phrase  "  for  whom  it  may  concern."    See  authorities  cited,  post. 

Insurance.—  Previous  representations  will  be  sunk  or  absorbed  or 
put  out  of  the  contract,  where  the  policy  is  executed  in  obvious 
inconsistency  with  those  representations,  p.  160. 

Marine  insurance.— A  knowledge  of  the  state  of  the  world,  of  the 
allegiance  of  particular  countries,  of  the  risks  and  embarrassments 
affecting  their  commerce,  of  the  cause  and  incidents  of  the  trade  on 
which  they  insure,  and  of  the  established  import  of  the  terms  used 
in  their  contract,  must  necessarily  be  imputed  to  underwriters, 
p.  160. 

Cited  in  Grant  v.  Lexington  Ins.  Co.,  5  Ind.  28,  61  Am.  Dec.  79, 
holding  that  insurers  are  bound  to  know  the  usages  of  the  trade  to 
which  the  policy  belongs;  Clark  v.  Manufacturers'  Ins.  Co.,  8  How. 
249,  12  L.  1067,  on  the  point  that  it  must  be  presumed  that  the  in- 
surer knows  what  is  material  in  the  course  of  any  particular  trade; 
Maryland,  etc.,  Co.  v.  Bathurst,  5  Gill  &  J.  226,  holding  that  knowl- 
edge of  facts  of  universal  notoriety  in  the  commercial  world  relating 
to  the  course  of  trade  upon  a  voyage  is  imputable  to  underwriters. 
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Insuranoe.— Where  a  neutral,  professing  himself  the  owner  of  a 
cargo,  consisting  of  the  produce  of  a  hostile  Island,  applies  for  a 
polic:?  on  the  cargo  "for  whom  it  may  concern,"  if  the  company 
issueu  the  policy  without  making  any  inquiries  as  to  the  cargo  and 
receives  an  increased  premium,  it  is  no  defense  that  part  of  the 
cargo  is  owned  by  a  subject  of  the  belligerent,  p.  161. 

Cited  in  Hooper  y.  Robinson,  d8  U.  S.  539,  25  L.  221,  holding,  that 
In  a  policy  '*  for  whom  it  may  concern,"  there  is  no  concealment 
where  the  underwriters  had  a  clear  right  to  know  for  whom  they 
Insured;  Henshaw  t.  Mutual  S.  I.  Ck>.,  2  Blatchf.  103,  F.  G.  6,387, 
holding  that  a  time  policy  for  a  succession  of  voyages  on  account 
of  whom  it  may  concern  and  payable  to  H.,  is  valid  and  enforceable 
by  H.;  The  Sydney,  27  Fed.  125,  on  the  point  that  the  phrase  ordi- 
narily applies  only  to  those  who  are  contemplated  at  time  of  in- 
surance and  who  then  had  an  insurable  interest 

Insurance. —  The  word  interest  as  used  in  application  to  the 
right  to  insure,  does  not  necessarily  imply  property  in  the  subject 
of  insurance,  p.  163. 

Cited  in  Hooper  v.  Robinson,  98  U.  S.  538,  25  L.  221,  on  the  point 
that  a  right  of  property  in  a  thing  is  not  indispensable  to  an  In- 
surable interest;  Hancox  v.  Fishing  Ins.  Co.,  3  Sumn.  140,  F.  C.  6»013, 
holding  that  a  lien  or  an  Interest  in  the  nature  of  a  lien  is  an 
Insurable  interest;  Rohrbach  v.  Germania  F.  I.  Co.,  62  N.  Y.  55,  20 
Am.  Rep.  456,  holding  that  a  husband  to  whom  a  wife  was  indebted 
had  an  insurable  interest  in  her  buildings;  Goodall  v.  New  England 
F.  I.  Co.,  25  N.  H.  186;  Sturm  v.  Atlantic  M.  I.  Co.,  63  N.  Y.  80,  and 
Page  V.  Western,  etc.,  Ins.  Co.,  19  La.  52,  all  holding  that  a  trustee 
or  agent  of  property  had  an  insurable  interest;  Murdock  v.  Franklin 
Ins.  Co.,  33  W.  Va.  411,  10  S.  E.  778,  7  L.  R.  A.  574,  one  chartering 
barge  and  in  possession  of  it  has  an  insurable  interest;  Warren  y. 
Davenport  F.  I.  Co.,  31  Iowa,  468,  7  Am.  Rep.  163,  holding  that  the 
owner  of  stock  in  a  corporation  has  an  insurable  interest  in  its  prop- 
erty; Durand  v.  Thouron,  1  Port  247,  holding  that  one  in  possession 
of  goods  for  another  may  insure  for  his  benefit  without  authority^ 
and  the  latter  may  adopt  the  policy. 

Marine  insurance.— The  master  of  a  vessel,  agent  of  the  owner 
to  convey  his  goods  from  a  hostile  port  to  a  market  and  clothed 
with  all  the  national  documents  which  evidence  an  absolute  prop- 
erty, bad  an  insurable  interest  in  the  property,  p.  163. 

See  cases  cited  under  the  preceding  head. 

Insurance.—  If  one  applying  for  insurance  was  at  the  date  of  the 
policy  the  legal  and  equitable  owner  of  part  of  the  cargo  insured, 
and  the  legal  but  not  equitable  owner  of  the  residue,  a  policy  **  for 
whom  it  may  concern  "  covers  the  entire  cargo,  p.  164. 

Miscellaneous.—  Mlscited  in  Insurance  Co.  v.  Baring,  20  Wall  163» 
22  L.  252. 
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1  Pet  165-160,  7  L.  06,  WRIGHT  v.  LBSSEE  OF  HOLLINGS- 
WORTH. 
Judicial  notice.—  Courts  are  bound  to  take  notice  of  the  admission 
of  a  State  as  one  of  the  United  States  without  any  express  averment 
of  the  fact,  p.  168. 

Appeals.—  The  allowance  and  refusal  or  amendments,  the  gn^ant- 
Ing  or  refusing  new  trials,  and  most  other  incidental  orders  made  in 
the  progress  of  a  cause  before  trial  are  matters  peculiarly  addressed 
to  the  sound  discretion  of  the  trial  courts,  not  reviewable  on  appeal, 
p.  168. 

Cited  and  followed  in  Holmes  v.  Jennison,  14  Pet.  626,  10  L.  626, 
holding  that  no  writ  of  error  lies  In  any  case  upon  a  proceeding 
depending  on  the  discretion;  McCourry  v.  Doremus,  10  N.  J.  L.  249, 
holding  refusal  to  continue  cause  after  it  was  at  issue  not  assign- 
able error;  Crawford  v.  New  Jersey  R.  R.  Co.,  28  N.  J.  L.  482,  hold- 
ing that  the  granting  a  motion  to  amend  in  a  matter  of  substance  Is 
discretionary;  Gubbins  v.  Laugh tenschlager,  75  Fed.  619,  where  a 
court  after  a  decision  filed  refused  to  permit  an  amendment;  Bmch 
v.  Carter,  32  N.  J.  L.  558,  where  a  defendant  applied  on  the  trial  to 
amend  by  adding  to  the  general  issue  pleas  of  justification;  Skagit 
etc.,  Co.  V.  Cole,  2  Wash.  65,  25  Pac.  1079,  where  a  court  refused  to 
permit  defendant  to  amend  after  plaintiff  had  rested,  by  setting  up 
another  defense  which  would  have  necessitated  a  continuance; 
Chapman  v.  Barney,  129  U.  S.  681,  32  L.  801,  9  S.  Ct.  427,  holding 
an  amendment  substituting  a  new  sole  plaintiff  for  the  original  sole 
plaintiff  was  discretionary;  Evans  v.  Adams,  15  N.  J.  L.  377,  hold- 
ing an  error  in  setting  aside  a  Judgment  was  not  a  matter  of  dis- 
cretion; Welch  V.  County  Court  29  W.  Va.  68,  1  S.  B.  340,  holding  the 
rule  that  matters  of  discretion  cannot  be  reviewed,  must  be  con- 
fined to  such  cases  as  are  purely  matters  of  discretion  or  such  as  in 
their  nature  can  do  no  injury. 

Distinguished  in  Gilliland  v.  Rappleyea,  15  N.  J.  L.  143,  holding 
that  where  a  verdict  has  been  set  aside  at  the  instance  of  the 
plaintiff,  it  is  erroneous  to  render  judgment  for  defendant  although 
the  plaintiff  be  not  paid  costs  as  directed. 

Appeals.— The  Supreme  Court  will  not  interfere,  because  the 
court  below  did  not,  as  it  ought,  require  the  costs  formerly  accrued 
to  be  paid  as  a  condition  of  an  amendment,  p.  169. 

Amendments.—  In  ejectment,  where  plaintiff  is  allowed  to  amend 
by  adding  a  new  count  judgment  in  his  favor  is  not  erroneous,  be- 
cause a  plea  was  not  filed  to  the  new  count,  p.  169. 

Amendments.— Where  a  plaintiff  is  allowed  to  amend  by  pleading 
a  new  count  the  defendant  has  a  right  to  withdraw  his  former  plea 
and  plead  anew,  but  he  may,  if  he  will,  abide  by  his  plea  already 
pleaded  and  waive  his  right  of  pleading  de  novo,  p.  169. 


1  Pet  170-182.  Notes  on  U.  B.  Reports.  678 

Cited  In  Townsend  y.  Jeinison,  7  How.  718,  12  L.  885,  holding  that 
a  defendant  going  to  trial  while  a  demurrer  is  nndi8i>08ed  of,  can- 
not have  the  judgment  set  aside;  Walker  y.  Windsor  Nat  Bank,  56 
Fed.  79,  5  U.  S.  App.  423,  holding  that  on  an  amendment  dis- 
continuing as  to  a  party,  it  was  error  to  refuse  to  allow  the  defend- 
ant to  plead  anew  or  demur  in  respect  to  his  nonjoinder. 

1  Pet  170-192,  7  L.  98,  McLANAHAN  v.  UNIVERSAL  INS.  CO. 

Practice.— A  court  is  under  no  obligation  to  discuss  or  decide  other 
points  when  the  plalntifTs  case  was  already  shown  to  possess  a 
fatal  defect,  p.  182. 

Instructions.— The  trial  court  may  sum  up  the  facts  in  the  case 
to  the  jury,  and  submit  them  with  the  inferences  of  law  deducible 
therefrom  to  their  free  judgment;  but  the  law  should  be  carefully 
separated  from  the  facts,  and  the  latter  left  in  unequiyocal  terms  to 
the  jury,  p.  182. 

Cited,  affirmed  and  relied  upon  in  Starr  y.  United  States,  153  U.  S. 
625,  38  L.  845,  14  S.  Ct  923,  holding  same  as  principal  case;  Hayes 
y.  United  States,  32  Fed.  663,  on  the  point  that  it  is  a  settled 
rule  of  the  Supreme  Court  that  comments  upon  matters  of  fact  in 
the  charge  furnish  no  ground  of  error;  Weiss  y.  Bethlehem  Iron  Co., 
88  Fed.  37,  reyersing  case  where  trial  judge  had,  in  his  instructions, 
withdrawn  a  question  of  fact  from  the  jury;  Insurance  Co.  v. 
Rodel,  95  U.  S.  238,  24  L.  434,  holding  a  court  should  not  instruct 
the  jury  to  find  for  the  defendant  if  there  was  any  eyidence  in 
fayor  of  the  plalntiflf;  Sparf  y.  United  States,  150  U.  S.  179,  39  L. 
888,  15  S.  Ct  322,  dissenting  opinion,  holding  that  if  there  was  no 
eyidence  upon  which  a  defendant  could  be  found  guilty  of  a  less,  it 
was  no  error  to  instruct  they  could  not  find  for  a  less  offense; 
Holder  y.  State,  5  Ga.  446,  holding  an  instruction  that  the  jury  must 
find  the  defendant  guilty  of  murder,  of  yoluntary  manslaughter,  or 
not  guilty,  was  error;  Anderson  y.  State,  2  Ga.  381,  382,  where  the 
court  reyiewed  an  instruction  that  the  jury,  under  the  facts,  should 
allow  interest  to  the  plaintiff;  Mitchell  y.  Harmony,  13  How.  131, 
14  L.  82,  holding  that  it  was  not  error  for  the  Circuit  Court  to 
express  its  opinion  on  the  facts  if  that  was  the  practice  of  the  State 
courts;  State  y.  Heaton,  23  W.  Va.  789,  holding  an  Instruction  that 
possession  of  stolen  goods  is  presumption  of  guilt  was  unwarranted; 
State  y.  Hodge,  50  N.  H.  520,  where  the  court  discussed  whether  it 
was  the  duty  of  the  court  or  the  jury  to  decide  upon  the  effect  of 
the  possession  of  stolen  articles.  See  note  to  72  Am.  Dec.  541,  dis- 
cussing the  right  of  judges  to  comment  upon  the  eyidence. 

New  trial  will  be  refused  if,  upon  the  whole  case,  justice  has 
been  done,  although  there  may  haye  been  mistakes  at  the  trial;  but 
upon  a  writ  of  error,  with  bill  of  exceptions,  the  directions  of  the 
court  must  then  stand  or  fall  upon  their  own  intrinsic  soundness  In 
law,  p.  183. 
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Cited  and  nile  followed  in  Stanley  v.  Brunswick  Hotel  Corp.,  13 
Me.  59,  29  Am.  Dec.  488,  and  United  States  y.  Martin,  1  Hask. 
(Fox's  Dec.)  172,  F.  C.  15.729,  both  holding  new  trial  will  not  be 
granted  where  substantial  justice  has  been  done,  although  some- 
errors  occurred  at  the  trial;  Hamblett  v.  Hamblett,  6  N.  H.  342,. 
holding  that  if  incompetent  evidence  is  admitted  and  the  Jury  are 
directed  to  disregard  it,  the  admission  is  not  ordinary  ground  for  a 
new  trial;  United  States  v.  Jones,  32  Fed.  570,  holding  that  where  a 
court  errs  in  admitting  incompetent  testimony,  the  verdict  will  not 
be  disturbed  if  it  was  immaterial  or  could  not  have  affected  the 
result;  Fearing  v.  De  Wolf,  3  Wood.  &  M.  189,  F.  0.  4,711,  holding 
a  verdict  will  not  be  set  aside  as  against  the  weight  of  evidence,  if 
same  existed  on  both  sides;  Colbum  v.  Groton,  66  N.  H.  154,  28  Atl. 
96,  22  L.  R.  A.  765,  a  verdict  will  not  be  set  aside  as  against  the 
evidence  unless  the  court  is  satisfied  that  substantial  justice  has  not 
been  done;  Fuller  v.  Fletcher,  44  Fed.  38,  holding  an  objection  to  an 
instruction  dealing  with  subordinate  points  and  not  affecting  the 
real  merits  is  no  ground  for  new  trial;  Allen  v.  Blunt,  2  Wood.  & 
M.  154,  F.  C.  217,  holding  a  new  trial  will  not  be  granted  where  the 
objection  was  only  technical;  Norman  v.  Manciette,  1  Sawy.  488» 
F.  C.  10,300,  on  the  point  that  a  new  trial  will  not  be  granted  merely 
to  enable  the  plaintiff  to  recover  nominal  damages;  Rowe  y. 
Matthews,  18  Fed.  134,  holding  that  it  is  only  when  the  case  has  been 
submitted  on  the  wrong  theory  or  justice  has  not  been  dojie,  or 
where  new  trial  will  produce  a  different  result,  that  a  verdict  will 
be  disturbed;  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  598,  17  L.  640; 
State  V.  Verrlll,  54  Me.  581;  United  States  v.  Moore,  11  Fed.  249, 
and  Coleman  v.  Bell,  3  N.  Mex.  497,  4  N.  Mex.  28  (47),  12  Pac.  658, 
all  holding  that  a  motion  for  a  new  trial  is  to  be  addressed  to  the 
discretion  of  the  court;  Kearney  v.  Snodgrass,  12  Or.  813,  7  Pac. 
811,  holding  that  no  exception  can  be  taken  to  an  order  on  a  motion 
for  a  new  trial  nor  can  such  order  be  considered  on  appeal;  Kline 
T.  Wynne,  10  Ohio  St  230,  holding  that  a  court  was  not  authorized 
to  grant  a  new  trial  for  error  of  law  unless  the  decision  was 
excepted  to. 

Marine  insuranoe.—  Every  ship  must,  at  the  commencement  of 
the  voyage  insured,  possess  all  the  qualities  of  seaworthiness  and 
be  navigated  by  a  competent  master  and  crew,  p.  183. 

Cited  and  relied  on  in  Lapene  v.  Sun  M.  I.  Co.,  8  La.  Ann.  8,  68 
Am.  Dec.  670,  holding  warranty  of  seaworthiness  during  the  whole 
voyage  is  the  same  whether  insurance  is  on  ship  or  goods; 
The  Bark  Gentleman,  Olcott,  115,  F.  C.  5,324,  holding  it  breach  of 
warranty  of  seaworthiness  for  a  vessel  to  leave  a  port  with  a  crew 
inadequate;  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  232,  where  the 
court  discussed  the  degree  of  seaworthiness  requisite;  Cobb  v.  N.  £2. 
M.  M.  I.  Co.,  6  Gray,  200,  on  the  point  that  the  requisites  for  sea- 
worthiness depend  upon  the  nature  of  the  risk  or  service;  Higgle 
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V.  National  Lloyds,  11  Biss.  401;  S.  C,  14  Fed.  148.  where  the  court 
reviewed  facts  from  which  unseaworthiness  would  be  presumed. 
Cited  generally  in  Mead  v.  Northwest«ni  Ins.  Co.,  7  N.  Y.  536,  on 
the  point  that  the  contract  is  at  an  end  the  moment  the  warranty 
is  broken  anil  cannot  be  revived.  See  note  to  58  Am.  Dec.  672,  673, 
discussing  the  subject  of  the  warranty  of  seaworthiness. 

Admiralty.— Questions  as  to  competent  crew,  when  crew  and 
master  should  be  on  board,  and  as  to  the  pilot  ground,  are  matters  of 
fact  for  nautical  testimony,  and  not  for  the  court  to  decide,  p.  184. 

Cited  to  this  point  in  Schultz  v.  Pac.  Ins.  Co.,  14  Fla.  118,  holding 
questions  of  seaworthiness  and  care  in  navigation  are  questions  of 
fact  dependent  upon  nautical  sltill. 

Shipping. —  Whether  a  vessel's  laying  off  and  on  near  the  port 
after  her  departure  for  the  voyage,  for  several  hours,  waiting  for 
the  master  to  come  on  board,  is  a  deviation,  is  a  question  of  fact 
to  be  decided  by  a  Jury,  p.  184. 

Insurance. —  If  a  party  having  secret  information  of  a  loss,  pro- 
cures insurance  without  disclosing  it,  it  is  a  manifest  fraud,  which 
avoids  the  policy.  If,  knowing  that  his  agent  is  about  to  procure 
Insurance,  he  withholds  the  same  information  for  the  purpose  of 
misleading  the  underwriter,  it  is  no  less  a  fraud,  p.  185. 

Cited  in  Graham  v.  Gen.  M.  I.  Co.,  6  La.  Ann.  436,  where  a 
party  effecting  insurance  upon  a  vessel  had  heard  a  rumor  that 
she  was  lost;  Equitable  L.  A.  Co.  v.  McEh*oy,  83  Fed.  637,  49  U.  S. 
App.  548,  560,  holding  the  intentional  omission  to  disclose  every 
fact  material  to  the  risk  coming  to  his  knowledge  at  any  time 
before  the  contract  is  closed,  is  a  fraud  vitiating  the  contract  See 
authorities  under  next  head. 

Insurance. —  Where  a  party  ordering  insurance  afterwards  re- 
ceives intelligence  material  to  the  risk  or  knowledge  of  loss,  he 
ought  to  communicate  it  to  the  agent  for  the  purpose  of  counter- 
manding the  order  or  laying  tBe  circumstances  before  the  under- 
writer, p.  185. 

Cited  in  Snow  v.  Mercantile  Ins.  Co.,  61  N.  Y.  164,  holding  one 
receiving  notice  of  loss  before  his  order  is  executed  must  transmit 
the  intelligence  or  countermand  the  insurance  by  the  earliest  route; 
Clark  V.  Manuf.  Ins.  Co.,  2  Wood.  &  M.  489,  493,  F.  C.  2,829, 
holding  that  where  a  policy  is  renewed,  if  a  material  change  hap- 
pens in  the  mode  of  using  the  property,  notice  must  be  given. 

Questions  of  fact. —  What  constitutes  due  and  reasonable  dili- 
gence is  principally  matter  of  fact  for  the  consideration  of  a 
Jury,  p.  186. 

Cited  in  Snow  v.  Mercantile  Ins.  Co.,  61  N.  Y.  165,  on  the  point 
that  whether  a  particular  mode  of  communication  is  a  usual  one  is 
a  matter  of  fact. 
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Iiuroranee. —  Concealment,  to  be  fatal  to  the  insurance,  must  be  of 
facts  material  to  the  risk,  p.  188. 

.  Cited  in  Clark  v.  Manuf.  Ins.  Co.,  8  How.  248,  12  L.  1066,  on 
the  point  that  an  insured  must  suppress  nothing  material  to  the 
risk  and  that  a  false  representation  avoids  a  policy. 

Insurance. —  Materiality  of  concealment  Is  a  question  of  fact 
for  the  Jury,  p.  188. 

Cited  in  Roth  v.  City  Ins.  Co.,  6  Mclean,  337,  P.  C.  12,084;  Hard- 
man  y.  Firemen's  Ins.  Co.,  20  Fed.  595,  and  State  Ins.  Co.  y.  Du 
Bols,  7  Colo.  App.  224,  44  Pac.  759.  all  holding  that  it  is  generally 
for  the  jury  to  say  whether  concealments  or  misstatements  were 
material;  Pennsylvania  Mut.  L.  I.  Co.  v.  Mechanics',  etc.,  Sav., 
etc.,  Co.,  72  Fed.  426,  37  U.  S.  App.  692,  38  L.  R.  A.  61,  and  n., 
whether  temporary  ailments  are  diseases  so  that  a  concealment  is 
material  is  a  question  of  fact. 

Insurf^nce. —  The  question  of  the  materiality  of  the  time  of  the 
sailing  of  a  ship  to  the  risk  is  a  question  for  the  jury  under  the 
direction  of  the  court,  p.  191. 

Cited  in  Luce  v.  Dorchester  Ins.  Co.,  105  Mass.  302,  7  Am. 
Rep.  525,  and  Leitch  v.  Atlantic  Mut  Ins.  Co.,  66  N.  Y.  108,  Cornish 
V.  Farm  Bldg.  F.  I.  Co.,  74  N.  Y.  298,  and  Traders'  Ins.  Co.  v. 
CatUn,  163  111.  268, 45  N.  E.  259,  35  L.  R.  A.  598,  all  holding  testimony 
of  experts  admissible  upon  question  of  materiality  of  circumstances 
affecting  the  risk. 

Trials  —  Instructions  to  jury. —  The  court  may  aid  the  judg* 
ment  of  the  jury  by  an  exposition  of  the  nature,  bearing  and 
pressure  of  the  facts,  but  it  has  no  right  to  supersede  the  exercise 
of  that  judgment  and  to  direct  an  absolute  verdict  as  upon  a  con- 
tested matter  of  fact,  resolving  itself  into  a  mere  point  of  law* 
p.  191. 

1  Pet.  193-221,  7  L.  108,  COMEGYS  v.  VASSB. 

Treaties. —  The  decisions  of  the  commissioners  appointed  under 
the  Spanish  treaty  ceding  Florida,  who  were  to  examine  into  claims 
against  the  United  States,  arising  under  that  treaty,  are  final  and 
conclusive  within  the  scope  of  the  authority  conferred,  p.  212. 

Cited  in  United  States  v.  Flint  4  Sawy.  71,  F.  C.  15,121.  holding 
the  decisions  of  the  tribunal  to  settle  land  claims  in  California  were 
conclusive;  Frevall  v.  Bache,  14  Pet  97,  10  L.  370,  holding  the  de- 
cisions of  the  commissioners  under  the  treaty  of  indemnity  with 
France  were  conclusive  upon  the  rights;  University  v.  Cambreling» 
€  Yerg.  86,  87,  88,  89,  90,  91,  92,  holding  the  adjudication  of  a  board 
of  commissioners  to  examine  soldiers'  claims  was  conclusive; 
United  States  v.  Scott,  25  Fed.  472,  holding  on  an  indictment  for 
"Withholding  pension  money,  the  question  whether  any  one  ia  a 
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pensioner  cannot  be  retried;  Kinkead  y.  United  States,  150  U.  8. 
508,  87  L.  1161,  14  S.  Gt  181,  dissenting  opinion,  on  the  proposition 
that  the  findings  of  the  Alaskan  commissioners  were  final  as  to 
the  status  of  property;  Tucker  v.  Harris,  13  Ga.  10,  and  Campbell 
v.  Ayers,  18  Iowa,  255,  applying  the  same  principle  to  Judgments 
of  courts. 

Distinguished  in  Kinkead  y.  United  States,  160  U.  S.  495,  37  L. 
1157,  14  S.  Ct.  176,  holding  that  the  commissioners  for  the  transfer 
of  Alaska  could  not  Yary  the  language  of  the  treaty  or  determine 
questions  of  title. 

Treaties. —  An  award  to  a  claimant  by  the  commissioners  under 
the  Florida  treaty  is  no  bar  to  an  action  by  one  entitled  to  the 
money  against  such  claimant,  p.  213. 

Cited  and  doctrine  affirmed  and  relied  on  In  Yaret  y.  New  York 
Ins.  Co.,  7  Paige,  561,  562,  563,  566,  holding  an  award  by  com- 
missioners  for  property  seized  under  the  Berlin  and  Milan  decrees 
was  not  conclusive  between  the  parties;  de  Circe,  Succession  of,  41 
La.  Ann.  509,  6  So.  812;  Lee  y.  Thorndike,  2  Met.  316;  New  York 
Ins.  Co.  V.  Roulet,  24  Wend.  509,  510,  511;  Ridgway  y.  Hays,  5 
Cr.  C.  C.  32,  F.  C.  11,817,  and  Dutilh  y.  Coursault,  5  Cr.  O.  0. 
358,  360,  F.  C.  4,206,  all  holding  that  an  award  by  the  commis- 
sioners under  the  French  convention  of  July  4,  1831,  did  not  de- 
prive a  claimant  from  resorting  to  the  courts;  Radcllff  y.  Coster, 
1  Hoff.  Ch.  100,  holding  this  to  be  so,  although  both  parties  ap- 
peared before  them  and  litigated  their  claims;  Mercantile  M.  I.  Co. 
V.  Corcoran,  1  Gray,  80,  and  Judson  v.  Corcoran,  17  How.  614,  15 
L.  232,  both  holding  an  award  of  a  claim  against  Mexico  by  the 
commissioners  was  not  conclusive  upon  the  claimants;  Plnson  y. 
Ivey,  1  Yerg.  305,  353,  holding  an  adjudication  of  military  warrants 
was  not  conclusive  upon  persons  claiming  the  land;  Heard  y.  Stur- 
gls,  146  Mass.  547,  16  N.  E.  440;  Manning  v.  Sprague,  148  Mass. 
21,  12  Am.  St.  Rep.  511,  18  N.  E.  674,  1  L.  R.  A.  517,  Taft  y.  Marsily, 
120  N.  Y.  477,  24  N.  B.  926.  and  Brooks  y.  Ahrens,  68  Md.  221, 
12  Atl.  21,  all  holding  Judgment  of  commissioners  of  Alabama 
claims  did  not  prevent  claimants  of  the  money  from  resorting 
to  the  courts;  Knox  y.  Pulliam,  14  La.  Ann.  134;  Brundy  v.  May- 
field,  15  Mont  210,  38  Pac.  1070;  Kahn  y.  Old  Tel.  M.  Co.,  2  Utah, 
208,  and  PhiUips  y.  George.  17  Kan.  422,  all  holding  courts  will  in- 
quire into,  control  or  reject  patents  for  land;  Walsh  v.  Lalande, 
25  La.  Ann.  189,  holding  that  the  courts  will  decide  the  rights  of 
parties  under  the  law  without  reference  to  the  action  of  the  officers 
of  the  land  office;  Garland  v.  Wynn,  20  How.  8,  15  L.  802,  holding 
that  the  Jurisdiction  of  courts  is  not  ousted  by  the  regulations  of 
the  commissioner  of  the  general  land  office;  Chapman  y.  Qulnn,  66 
Cal.  287,  dissenting  opinion,  holding  a  commissioner  of  the  general 
land  office  may  make  rules  not  inconsistent  with  law  which,  where 
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reasonable,  would  not  be  interfered  with;  Llndaey  v.  Hawes,  2 
Black,  659,  17  L.  267,  holding  the  Supreme  CJourt  will  inquire 
Into  the  facts  of  a  disputed  entry  and  set  aside  or  correct  a  decision 
of  a  register,  receiver  or  commissioner;  Maries  v.  Martin,  27  La.  Ann. 
528,  and  Copley  v.  Dlnkgrave,  25  La.  Ann,  580,  both  holding 
that  if  the  United  States  at  the  time  of  the  adjudication 
by  land  officers  had  not  title,  the  question  is  for  the  courts; 
Maury  v.  Lewis,  10  Yerg.  117,  holding  the  issuance  of  a  certificate 
land  warrant  by  commissioners  to  decide  the  validity  of  claims  was 
not  conclusive;  Gill  v,  Oliver.  11  How.  551,  13  L.  808,  on  the  point 
that  commissioners  merely  decide  the  validity  of  the  claim,  and 
disputes  between  claimants  are  to  be  settled  by  the  courts;  Turner 
v.  Sawyer,  150  U.  S.  587,  37  L.  1191,  14  S.  C5t.  195,  holding  that  where 
several  parties  set  up  conflicting  claims  with  which  a  special 
tribunal  may  deal,  they  may  be  litigated  in  the  courts;  Fidelity 
T.  Co.  V.  Gill  Car  Co.,  25  Fed.  749,  holding  generally  the  Jurisdiction 
of  special  tribunals  is  strictly  confined  and  never  excludes  the 
courts;  Foot  v.  Knowles.  4  Met.  391,  applying  the  principle  in  the 
case  of  a  pension;  Grant  v.  Ramsey,  7  Ohio  St.  164,  on  the  point 
that  a  Judgment  of  a  court  of  concurrent  Jurisdiction  directly  upon 
the  point  is  conclusive.  See  also  20  Am.  Dec.  273,  274,  note  dis- 
cussing the  conclusiveness  of  actions  of  land  officers. 

Assignments.—  In  general,  mere  personal  torts  which  die  with 
the  party  are  incapable  of  assignment;  but  vested  rights  ad  rem 
and  in  re,  possibilities  coupled  with  an  interest,  and  claims  growing 
out  of  and  adhering  to  property  may  pass  by  assignment,  p.  213. 

A  number  of  citing  cases  affirm  and  follow  this  doctrine,  as  fol- 
lows: Edwards  v.  Varlck,  5  Den.  685,  holding  a  mere  naked  pos- 
sibility did  not  pass  by  assignment;  Bodenhamer  v.  Welch,  89  N. 
C.  81,  on  the  point  that  executory  devises,  contingent  remainders, 
and  other  possibilities  coupled  with  an  interest  may  be  assigned; 
Knevals  v.  Blauvelt  82  Me.  462,  19  Atl.  819.  holding  a  contingent 
debt  founded  on  an  existing  contract  assignable;  Taylor  v.  Galland, 
3  G.  Greene  26,  on  the  point  that  where  the  subject-matter  consists 
of  property  susceptible  of  actual  possession  and  value,  it  is  assign- 
able; Munsell  v.  Lewis,  4  Hill,  640,  holding  that  a  future  voluntary 
donation  or  bounty  from  a  government  cannot  be  assigned;  Taft  v. 
Marsily,  120  N.  Y.  478,  479,  24  N.  B.  927,  on  the  point  that  a  right 
in  a  sum  awarded  by  the  government  may  be  assigned  before  steps 
have  been  taken  by  the  government;  Williamson  v.  Colcord,  1  Hask. 
622,  F.  C.  17,752,  holding  that  a  claim  for  a  vessel  destroyed  by  a 
Confederate  cruiser  is  susceptible  of  a  transfer;  Lee  v.  Hill,  87  Va. 
503,  24  Am.  St.  R€p.  671,  12  S.  E.  1054.  holding  an  action  for  a  breach 
of  contract  of  employment  for  personal  services  survives;  Traer  v. 
Clews,  115  U.  S.  540,  29  L.  471,  6  S.  Ct  160,  holding  that  where  a 
corporation  is  In  liquidation,  a  transfer  by  a  stockholder  of  claims 
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on  account  of  his  stock  is  not  void;  Grant  v.  Ludlow,  8  Ohio  St  37, 
holding  that  a  chose  transmissible  to  an  executor  is  assignable,  but 
that  personal  torts  which  die  with  the  owner  are  not;  People  ex  reL 
V.  Tioga  C.  P..  19  Wend.  76,  77,  holding  a  chose  in  action  for  a  tort 
merely  personal  is  not  assignable  so  as  to  protect  the  assignee  from 
a  fraudulent  discharge  of  the  damages;  Ware  v.  Brown,  2  Bond,  270, 
F.  C.  17,170,  holding  a  right  of  action  for  a  tort  was  not  assignable 
by  operation  of  law  or  otherwise;  Davis  v.  St.  Louis,  etc.,  Ry.  Co., 
25  Fed.  790,  holding  that  under  the  Kansas  statute  an  action  for  a 
tort  to  the  estate  Is  assignable;  Miller  v.  Newell,  20  S.  C.  140,  47  Am. 
Bep.  839,  holding  an  action  for  slander  not  assignable;  Zabriskle  v. 
Smith,  13  N.  Y.  335,  64  Am.  Dec.  556,  and  Tufts  v.  Matthews,  10 
Fed.  610,  both  holding  the  right  of  action  for  damages  for  deceit  not 
assignable;  Hunt  v.  Conrad,  47  Minn.  558,  50  N.  W.  615,  14  L.  R.  A. 
514,  a  right  of  action  for  false  imprisonment  not  assignable;  Francis 
V.  Burnett,  84  Ky.  34,  holding  that  a  cause  of  action  for  malicious 
prosecution  of  an  attachment  did  not  pass  to  an  assignee;  Patterson 
V.  Crawford,  12  Ind.  245,  on  the  point  that  mere  personal  torts  such 
as  slander,  assault  and  battery,  and  the  like,  are  not  assignable; 
Final  v.  Backus,  18  Mich.  231,  holding  that  a  claim  for  the  conver- 
sion of  logs  obtained  by  a  trespass  Is  assignable;  Webber  v.  Quaw, 
46  Wis.  119,  49  N.  W.  830,  holding  a  cause  of  action  for  entering 
upon  land  and  cutting  and  carrying  away  timber  was  assignable; 
Whitaker  v.  Gavltt,  18  Conn.  527,  holding  an  action  for  maliciously 
mutilating  a  model  was  assignable;  Stewart  v.  Balderston,  10  Kan. 
142,  143,  holding  that  a  claim  for  money  tortiously  obtained  may 
be  assigned;  Central  R.  R.,  etc.,  Co.  v.  Brunswick,  etc.,  Co.,  87 
Ga.  388,  13  S.  E.  521,  on  the  point  that  a  cause  of  action  for  negli- 
gence was  not  assignable;  6.  H.  &  S.  A.  R.  R.  Co.  v.  Freeman,  57 
Tex.  157,  158,  holding  a  right  of  action  for  cattle  run  over  by  cars 
was  assignable;  Gibson  v.  Gibson,  43  Wis.  32,  28  Am.  Rep.  531,  on 
the  point  that  ex  delicto  actions  for  personal  injuries  are  assignable; 
Norfolk,  etc.,  Co.  v.  Read,  87  Va.  189,  190,  12  S.  B.  396,  holding  a 
right  of  action  against  a  common  carrier  for  injury  to  goods  is 
assignable;  Cardington  v.  Fredericks,  46  Ohio  St  448,  21  N.  E.  768, 
holding  an  action  for  falling  down  an  embankment  was  an  action 
for  a  nuisance  in  Ohio,  and  abated  at  death;  Noble  v.  Hunter,  2 
Kan.  App.  543,  43  Pac,  996,  holding  a  claim  for  money  found  due 
by  a  verdict  In  an  action  for  conversion  is  assignable;  Lawrence  v. 
Martin,  22  Cal.  177,  holding  that  a  cause  of  action  and  a  verdict  in 
malicious  prosecution  is  not  assignable;  Darcy  v.  Spivey,  57  Miss. 
529,  in  illustration  of  when  the  right  to  recover  for  torts  passes  to 
the  assignee.  See  54  Am.  Dec.  367,  note  on  assignment  of  judgments. 
Distinguished  in  Johnson  v.  Shields,  32  Me.  428,  discussing  the 
effect  of  an  assignment  of  a  widow's  right  of  dower.  See  also 
the  authorities  cited  post,  under  the  title  of  what  passes  to  an  aii- 
aignee  in  bankruptcy. 
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Insnranoe.— No  formal  act  of  abandonment  Is  necessary  where 
it  Is  accepted  by  the  insurer,  p.  214. 

Cited  in  RaddifT  v.  Coster,  1  Hoff.  Ch.  108,  on  the  point  that  no 
assignment  is  necessary  to  pass  title  if  an  abandonment  has  been 
accepted;  Northwestern  Tp.  Co.  v.  Thames,  etc.,  Co.,  69  Mich.  229» 
26  N.  W.  342,  on  the  poiht  that  an  act  of  abandonment  when  accepted 
has  all  the  effects  of  the  most  full  and  accurate  assignment;  Insur- 
ance Co.  V.  Johnson,  70  Fed.  796,  37  U.  8.  App.  413,  on  the  point 
that  all  that  is  necessary  is  that  the  intention  shall  be  clear  enough 
to  advise  the  underwriter  that  the  vessel  is  turned  over;  Copeland 
V.  Phoenix  Ins.  Co.,  Woolw.  286,  P.  C.  3,210,  holding  that  while  no 
particular  form  of  words  or  writing  was  necessary,  it  should  be 
explicit,  however  made. 

Insurance.—  By  abandonment  the  insured  renounces  to  the  under- 
writer all  his  right,  title  and  claims  to  what  may  be  saved,  and 
leaves  him  to  make  the  most  of  it  for  his  own  benefit,  p.  214. 

Cited  in  Atlantic  Ins.  Co.  v.  Storrow,  I  Edw.  Ch.  626,  holding 
underwriters  are  entitled  to  all  the  remedies  of  the  assured  against 
the  master,  and  the  assured  could  not  defeat  such  remedies;  The 
Potomac,  105  U.  S.  634,  26  L.  1195,  on  the  point  that  by  payment, 
an  insurer  acquires  a  corresponding  right  in  any  damages  to  be  re- 
covered against  a  third  person;  Phenix  Ins.  Co.  v.  Erie  T.  Co.,  117 
U.  S.  321,  29  L.  878,  6  S.  Ct.  754,  holding  that  the  right  of  subroga- 
tion is  only  that  right  which  the  assured  had;  The  Manistee,  5  Biss. 
385,  F.  C.  9,027,  holding  in  case  of  loss  by  collision  the  insurer  may 
sue  where  notice  and  proof  of  loss  and  demand  of  payment  have 
been  made,  although  without  actual  payment;  Fox  v.  The  Lucy  A* 
Blossom,  9  Fed.  Cas.  640,  holding  that  where  a  vessel  had  been  sunk 
through  collision,  and  pending  an  action  the  assured  abandons,  the 
action  proceeds  for  the  benefit  of  the  insurer;  Clark  v.  Wilcox,  103 
Mass.  222,  4  Am.  Rep.  534,  holding  abandonment  did  not  defeat  an 
action  for  a  tort  already  committed.    See  cases  under  next  head. 

Insurance.—  The  right  to  compensation  by  the  United  States  under 
the  treaty  ceding  Florida  is  assignable,  and  passes  to  an  under- 
writer on  an  abandonment  to  him  by  the  owner  of  the  vessels  in- 
sured, for  which  compensation  was  allowed,  p.  215. 

Cited  and  followed  in  Radcliff  v.  Coster,  1  Hoff.  Ch.  109,  holding 
that  a  right  to  indemnity  under  the  treaty  with  France  passes  to 
an  insurer  on  abandonment;  Rogers  v.  Hosack,  18  Wend.  331,  332, 
holding  an  abandonment  of  a  vessel  lost  by  capture  transfers  as 
well  the  spes  recuperandi  as  the  interest  in  the  vessel,  although  the 
loss  has  not  been  paid;  Brlggs  v.  Walker,  171  U.  S.  472,  holding 
executor  of  one  to  whom  a  claim  from  the  government  was  due  might 
collect  same,  and  that  the  fund  was  liable  to  creditor's  claims. 
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Admiralty  — Indenmity.^  The  right  to  Indemnity  for  an  nnjust 
capture,  against  the  captors  or  the  sovereign,  is  a  right  attached  to 
the  ownership  of  the  property  itself  and  passes  by  cessiop  to  the 
use  of  the  ultimate  sufferer,  p.  215. 

Cited  in  Hall  v.  Emerson,  11  La.  7.  holding  the  right  of  Indemnity- 
accompanies  the  right  of  property,  and  that  a  claim  against  a  gov- 
ernment, allowed  after  death,  is  assets  in  the  hands  of  the  executors; 
Bachman  v.  Lawson,  109  U.  S.  662,  663,  27  L.  1068,  3  S.  Ct  481, 
holding  an  agreement  in  1871  to  collect  a  claim  for  capture  by  a 
rebel  cruiser  for  a  commission,  applies  to  an  award  under  the  act 
of  1874. 

TTnited  States.— It  is  not  universally  a  test  of  right  that  it  may 
be  enforced  in  a  court  of  Justice.  Claims  and  debts  due  from  a 
sovereign  are  not  ordinarly  capable  of  being  so  enforced,  although 
such  debts  are  rights,  p.  216. 

Cited  in  Stanley  v.  Schwalbey,  147  U.  S.  617,  37  L.  263,  13  S.  Ct. 
422,  citing  authorities  on  the  exemption  of  statutes,  and  holding 
that  the  United  States  becoming  a  party  would  set  up  the  statute 
of  limitations. 

Bankruptcy.— Rights  accruing  to  an  underwriter  by  abandon- 
ment, including  a  right  against  the  United  States,  pass  upon  his 
Insolvency  to  his  assignees  in  insolvency,  p.  218. 

The  following  citing  cases  affirm  and  rely  upon  this  holding:  May 
V.  New  Orleans,  etc.,  Ry.  Co.,  44  La.  Ann.  454,  10  So.  772,  holding 
an  assignment  divests  all  title,  and  until  a  proper  showing  and  order 
made,  the  title  of  the  assignee  must  be  respected;  Pindell  v.  Grooms, 
18  B.  :Mon.  505,  on  the  point  that  all  claims  gn*owing  out  of,  and 
adhering  to  property,  actions  for  damages  ex  contractu  and  in- 
terests in  actions  pending,  may  be  assigned  for  creditors;  Belcher  v. 
Burnett,  126  Mass.  231,  holding  the  interest  of  a  child  under  a  de- 
vise win  pass  by  an  assignment  in  bankruptcy;  Lewis  v.  Glenn,  84 
Va.  965,  6  S.  E.  876,  on  the  point  that  a  general  deed  of  assign- 
ment by  a  corporation  embraced  the  uncalled  subscriptions;  Kinzie 
v.  Winston,  56  111.  64,  holding  that  a  right  of  an  owner  to  the  fee 
in  a  street  passed  to  an  assignee  in  insolvency;  In  re  Gallagher,  16 
Blatchf.  417,  F.  C.  5,192,  holding  that  a  permit  to  occupy  a  stand  in 
the  market  In  New  York  city  passed  to  an  assignee;  In  re  MeKenna, 
^  Fed.  32,  where  the  question  was  as  to  whether  an  estate  as  tenant 
by  courtesy  passed;  Borden  v.  Bradshaw,  68  Ala.  364,  holding  a 
•claim  for  damages  against  the  keeper  of  a  ferry  and  sureties  passes; 
Whitaker  v.  Gavit,  18  Conn.  527,  holding  an  action  for  willfully 
mutilating  a  model  would  pass  if  included  in  the  schedule;  Tufts  v. 
Matthews,  10  Fed.  610,  holding  a  right  of  action  for  deceit  did  not 
pass;  United  States  v.  Hunter,  5  Mason,  64,  F.  C.  15,426,  holding  a 
claim  for  wrongs  done  under  Spanish  authority,  and  provided  for 
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in  the  treaty  of  February  22,  1819,  passed;  Mayer  v.  White,  24  How. 
822,  16  L.  659,  holding  a  demand  against  Mexico,  after  it  had  as- 
sumed the  debt,  passes  to  an  assignee;  Griffin  y.  Macaulay,  7  Gratt. 
612,  holding  that  compensation  allowed  under  the  treaty  between 
France  and  America  passed  to  a  trustee  for  creditors;  Phelps  y. 
McDonald,  99  U.  S.  303,  307,  25  L.  474,  476,  and  dissenting  opinion,  p. 
308,  25  L.  476,  holding  that  a  claim  of  a  British  subject  against  the 
United  States,  which  was  awarded,  passed;  Erwin  v.  United  States, 
07  U.  S.  396,  24  L.  1067,  holding  the  claim  against  the  government 
for  cotton  captured  and  sold    passes;  Leonard  y.  Nye,  125  Mass. 
457,  458,  460,  461,  464,  466,  467;  Heard  y.  Sturgis,  146  Mass.  553,  558, 
16  N.  E.  443,  446,  dissenting  opinion;  Goreley  v.  Butler,  147  Mass.  10, 
16  N.  B.  736;  Williamson  v.  Colcord,  1  Hask.  (Fox's  Dec.)  622,  F.  O. 
17,752,  and  Williams  v^  Heard,  140  U.  S.  542,  543,  544,  545,  35  L. 
555,  556.  11  S.  Gt  888,  889,  all  holding  that  a  claim  decided  to  be 
yalld  by  the  board  of  commissioners  of  Alabama  claims,  passes  to 
an  assignee  in  bankruptcy;  Jones  y.  Dexter,  125  Mass.  471,  on  the 
same  point;  Pierce  v.  Stid worthy,  79  Me.  239,  240,  241,  9  Atl.  618, 
619,  holding  that  such  a  claim  allowed  and  paid  to  an  administrator 
passes  under  a  residuary  clause;  Grant  y.  Bodwell,  78  Me.  464,  7 
Atl.  14,  holding  that  money  received  upon  such  an  allowance  by 
an  administrator    becomes  assets  to  be  distributed  as  part  of  the 
estate;  Taft  v.  Marsily,  120  N.  Y.  480,  24  N.  E.  928;  Kingsbury  y. 
Mattocks,  81  Me.  315,  17  Atl.  127,  3  L.  R.  A.  462,  and  n.,  and  Brooks 
y.  Ahrens,  68  Md.  223,  224,  225,  12  Atl.  22,  23,  all  holding  that  allow- 
ance of  war  premiums  by  commissioners  of  Alabama  claims  did  not 
pass  to  an  assignee;  Galder  v.  Henderson,  54  Fed.  804,  2  U.  S.  App. 
627,  holding  that  a  claim  to  bounty  earned  by  raising  sugar  passes; 
Milnor  y.  Metz,  16  Pet  227,  10  L.  946,  holding  that  an  allowance 
for  extra  services,  under  an  act  of  congress,  passes;  Emerson  y. 
Hall,  14  La.  6,  holding  that  a  claim  having  no  foundation  in  law, 
but  depending  entirely  on  the  generosity  of  the  government,  could 
not  be  assigned,  and  is  a  pure  donation;  Sibbald's  Estate,  18  Pa.  St. 
254,  holding  that  a  claim  against  the  United  States  for  preventing 
the  owner  from  cutting  and  removing  timber  will  not  pass;  Doll  y. 
Cooper,  9  Lea,  582,  holding  that  a  bankrupt's  right  of  action  for 
wrongful  suing  out  of  an  attachment  passes;  Kinzie  v.  Winston,  4 
N.  B.  R.  84  (217),  14  Fed.  Gas.  652,  holding  that  alluvion  was  prop- 
erty and  passed  by  an  assignment 

Distinguished  in  Seely  v.  State,  12  Ohio,  525,  holding  that  a  right 
under  a  special  act  authorizing  one  to  bring  a  suit  as  in  chancery 
against  the  State,  did  not  pass;  Emerson  v.  Hall,  13  Pet.  413,  10  L. 
225,  holding  a  claim  paid  to  heirs  under  an  act  of  congress  could 
not  be  claimed  by  a  creditor  of  the  decedent;  Blagge  v.  Balch,  162 
U.  S.  457,  458,  459,  40  L.  1036,  16  S.  Gt  856,  857,  on  the  point  that 
congress  in  the  French  spoliation  claims  intended  the  next  of  kin 
to  be  the  beneficiaries  in  every  case. 
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Miscellaneous.—  Cited  but  not  In  point  In^  Marks  t.  Nashville,  etc., 
Ins.  Co.,  6  La.  Ann.  129,  and  Roberts  v.  Beatty,  2  Penr.  &  W.  65,  21 
Am.  Dec.  414.  Cited  in  note  to  Vasse  v.  Comegys,  4  Wash.  C.  0. 
677,  E*.  C.  16,893,  In  stating  that  that  decision  was  reversed  by 
principal  case. 

1  Pet  222-231,  7  L.  121,  KARTHAUS  v.  FERRER. 

Awards.—  To  impeach  an  award  on  the  ground  that  only  part  of 
points  submitted  were  decided,  the  party  must  distinctly  show 
that  there  were  other  points  in  difference,  of  which  express  notice 
was  given  to  the  arbitrator,  and  that  he  neglected  to  determine 
them,  p.  227. 

Cited  in  Ott  v.  Schroeppel,  5  N.  Y.  486,  and  Jones  v.  Welwood,  71 
N.  Y.  215,  on  the  point  that  an  award  will  not  be  set  aside  for  not 
including  matters  not  brought  to  the  attention  of  the  arbitrators; 
Brewer  v.  Bain,  60  Ala.  162;  Shirley  v.  Shattuck,  4  Cush.  473,  and 
Strong  V.  Strong,  9  Cush.  567,  all  holding  that  when  a  submission  ia 
in  the  general  terms  and  there  is  an  award  of  a  money  balance,  it  is 
a  full  execution  of  the  submission;  Leavitt  v.  Comer,  5  Cush.  132, 
holding  that  if  an  arbitration  included  individual  and  firm  matters 
an  award  concerning  the  latter  only  is  valid  unless  it  appear  there 
were  individual  controversies;  Tomlinson  v.  Tomlinson,  3  Iowa,  579, 
holding  the  burden  is  on  one  seeking  to  set  aside  an  award,  because 
matters  submitted  were  not  acted  on  to  clearly  satisfy  the  court 

Partnership.— A  partner  cannot  by  his  submission  bind  his  parl> 
ners  to  an  award,  but  may  bind  his  own  interest  P-  228. 

Cited  in  Walker  v.  Bean,  34  Minn.  429,  26  N.  W.  233;  Buchoz  v. 
Grandjean,  1  Mich.  369;  Hall  v.  Lanning,  91  U.  S.  170,  23  L.  275.  aa 
on  the  point  that  before  dissolution  one  partner  cannot  confess  Judg- 
ment or  submit  to  arbitration;  Becker  v.  Boon,  61  N.  Y.  323,  dissent- 
ing opinion,  holding  a  submission  by  one  partner  may  be  ratified  by 
his  co-partners;  Haywood  v.  Harmon,  17  111.  480,  on  the  point  that 
separate  signatures  to  a  submission  does  not  change  the  relation  of 
co-partners;  Woody  v.  Pickard,  8  Blackf.  56,  holding  that  if  one 
holder  and  one  maker  of  a  Joint  note  submit  its  validity  as  to  such 
maker,  the  award  that  it  is  not  will  not  bar  a  Joint  action  by  all 
against  all  the  makers.  See  also  note  to  30  Am.  Dec.  630,  discuss- 
ing who  may  submit  to  arbitration;  note  to  6  Am.  Dec.  574,  discuss- 
ing partner's  powers  after  dissolution. 

Awards.—  It  is  a  settled  rule  in  the  construction  of  awards,  that 
no  intendment  shall  be  indulged  to  overturn  an  award,  but  every 
reasonable  intendment  shall  be  allowed  to  uphold  it  P*  228. 

The  citations  collect  a  number  of  authorities  affirming  this  rule  as. 
follows:    Slocum  v.  Damon,  1  Pinn.  523,  where  the  court  said  a  sub- 
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miBslon  was  to  receive  such  a  construction  as  to  give  It  full  effect 
and  to  meet  the  intention;  Byrd  t.  Odem,  9  Ala.  767,  on  the  point 
that  courts  construe  awards  with  great  liberality  and  according  to 
the  intention  as  Indicated  by  the  entire  instrument;  Tyler  v.  Dyer, 
13  Me.  49,  where  the  court  said  it  was  bound  to  give  a  fair  and 
liberal  construction  to  awards  as  far  as  it  could;  Russell  v.  Smith, 
87  Ind.  466,  on  the  point  that  technical  objections  are  to  be  disre- 
garded and  every  Intendment  is  to  be  made;  Sanborn  v.  Murphy, 
60  N.  H.  71,  where  a  motion  was  made  to  set  aside  an  award  because 
the  arbitrators  mistook  the  law;  Blood  v.  Shine,  2  Fla.  133,  where 
the  objections  did  not  appear  on  the  face  of  the  award,  and  there 
was  no  proof  in  the  record  to  sustain  them;  Merritt  v.  Merritt,  11 
111.  667,  where  the  award  seemed  to  pursue  the  submission  and  to 
be  a  full  and  complete  adjustment;  Reynolds  v.  Reynolds,  15  Ala. 
403,  holding  that  every  reasonable  presumption  should  be  made  in 
favor  of  awards,  and  if  an  award  can  be  brought  within  the  sub- 
mission it  will  be  sustained;  Root  v.  Renwick,  15  111.  463,  holding  it 
will  not  be  presumed  the  arbitrators  acted  fraudulently  because 
they  rejected  evidence;  Haywood  v.  Harmon,  17  111.  481,  where  the 
court  said  it  would  presume  the  arbitrators  had  satisfactory  proof; 
Ott  v.  Schroeppel,  5  N.  Y.  489,  holding  that  the  court  would  not 
presume  that  matters  were  in  dispute  which  were  not  passed  on; 
Hayes  v.  Forskell,  31  Me.  116,  on  the  point  that  the  presumption  is 
there  were  no  claims  not  decided;  Tallman  y.  Tallman,  5  Gush.  333, 
on  the  point  that  even  though  arbitrators  award  on  one  matter  only 
when  all  matters  are  submitted,  the  court  will  not  intend  that  any- 
thing further  was  in  difference.  See  note  to  .14  Am.  Dec.  754,  on 
causes  for  which  awards  may  be  impeached. 

Award. —  A  party  against  whom  award  has  been  made  cannot 
complain  because  of  an  uncertainty,  whose  only  effect  would  be 
that  the  other  party  might  not  be  able  to  obtain  all  the  benefits 
intended  by  the  award,  p.  230. 

Award. —  Mutuality  is  not  essential  to  the  validity  of  an  award, 
p.  230. 

Cited  in  Fluharty  v.  Beatty,  22  W.  Va.  706,  and  Blood  v.  Shine, 
2  Fla.  134,  both  holding  an  award  of  payment  of  a  specific  sum 
was  sufllcient  without  directing  a  release  from  the  party  to  whom 
it  is  to  be  paid.  See  note  to  6  Am.  Rep.  498,  on  the  essentials  of 
awards. 

Awards.— In  an  action  on  an  arbitration  bond  where  the  award 
was  that  a  firm  should  pay,  it  is  a  sufficient  assignment  of  breach 
that  the  partner  submitting  the  controversy  to  arbitration  had  not 
paid  the  award,  p.  231. 
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1  Pet  232-237,  7  L.  125.  HOBSBUBG  T.  BAKEB. 

Forfeitures. —  A  court  of  chancery  Is  not  the  proper  trlbuixal 
■for  enforcing  forfeitures,  p.  236. 

Cited  in  Craig  v.  HukiU,  37  W.  Va.  523,  16  S.  B.  364,  holding 
■equity  will  not  enforce  a  forfeiture  for  the  breach  of  a  subsequent 
condition;  Watrous  v.  Allen,  57  Mich.  367,  58  Am.  Bep.  366,  24  N.  W. 
106,  holding  equity  will  not  enforce  a  forfeiture  for  breach  of  a 
•condition  not  to  sell  liquors;  Clarke  v.  Drake,  3  Pinn.  233,  where 
an  ejectment  by  a  yendee  was  not  enjoined  because  the  bill  to 
restrain  involved  a  forfeiture  by  the  vendee;  Bucklen  v.  Hasterlik, 
155  111.  429.  40  N.  B.  503,  holding  the  rule  that  equity  will  not 
•enforce  a  forfeiture  will  not  prevent  the  awarding  of  earnest 
money  to  a  vendor  on  breach  of  contract;  Conn.  M.  L.  I.  Co.  v.  Homo 
Ins.  Co.,  17  Blatchf.  146,  P.  C.  3,107,  holding  that  this  rule  is  not 
applicable  to  the  cancellation  of  a  policy  of  Insurance;  Smith  v. 
Allen,  1  N.  J.  Eq.  51,  21  Am.  Dec.  37,  holding  the  rule  does  not 
apply  to  a  suit  to  reform  a  bond.  See  note  to  68  Am.  Dec.  86,  on 
this  point;  note  to  21  Am.  St  Bep.  485.  Cited  generally  In  Pierpont 
v.  Powle,  2  Wopd.  &  M.  29,  P.  C.  11,152,  on  the  point  that  chancery 
will  not  relieve  where  the  plaintiff  has  the  same  relief  at  law. 

Discovery. —  Where  the  grantee  receives  a  life  Interest  in  a 
«lave,  an  heir  of  the  grantor  Is  entitled,  during  the  continuance 
of  the  life  estate,  to  the  discovery  of  the  number  and  names  of 
the  descendants  of  the  slave,  p.  236. 

Injunctions. —  A  life  tenant  of  a  slave  may  be  enjoined  from 
removing  her  out  of  the  country,  p.  236. 

Discovery. —  After  answer  and  discovery  the  rule  is  that  a  suit 
brought  merely  for  discovery  cannot  be  revived  by  plaintiff's 
heirs,  p.  236. 

Cited  and  principle  applied  in  Peer  v.  Cookerow,  14  N.  J.  Bq. 
863,  holding  there  can  be  no  right  to  a  bill  of  revivor  to  revive 
a  decree  for  purposes  of  an  appeal  where  the  right  of  appeal  is 
lost;  Buzard  v.  Houston,  119  U.  S.  354,  30  L.  454,  7  S.  Ct  253, 
holding  that  a  bill  showing  ground  for  legal  relief  praying  a 
discovery  where  the  answer  discloses  nothing  and  the  plaintiff 
supported  his  case  by  proof,  must  be  dismissed  without  prejudice. 

Dismissal. —  A  general  decree  for  dismission  on  the  merits  may 
be  considered  as  a  decree  against  the  title,  p.  237. 

Followed  in  Lacassagne  v.  Chapius,  144  U.  S.  126,  36  L.  371,  12 
8.  Ct  662,  where  a  decree  dismissing  a  suit  not  proper  in  equity 
absolutely  was  reversed  so  as  to  dismiss  without  prejudice;  Bogers 
▼.  Durant  106  U.  S.  646,  27  L.  303,  1  S.  Ot.  625,  where  a  general 
decree  dismissing  a*  bill  upon  the  merits  was  reversed  with  direc- 
tions to  dismiss  without  prejudice. 
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1  Pet  238-240.  7  L.  127,  BREITHAUPT  v.  BANK  OF  GEORGIA. 
Federal  courts. —  A  bill  averring  plaintiffs  as  citizens  of  one 
State  but  without  averring  that  stockholders  of  defendant  cor- 
poration were  citizens  of  some  other  cannot  support  jurisdiction 
of  Federal  courts  on  account  of  diverse  citizenship,  p.  240. 

Cited  and  principle  followed  In  Speigle  v.  Meredith,  4  Blss.  126, 
F.  C.  13,227,  holding  that  the  citizenship  of  each  party  must  be 
stated  positively;  Donaldson  v.  Hazen,  Hemp.  424,  F.  G.  3,984,  hold- 
ing that  not  only  must  It  be  shown  that  they  are  citizens  of  differ- 
ent States  but  that  one  of  them  Is  a  citizen  of  the  State  where  the 
suit  is  brought;  United  States  v.  Woolsey,  28  Fed.  Gas.  767,  holding 
that  In  the  Federal  courts  the  record  must  always  show  either 
that  the  subject-matter  or  the  party  Is  within  the  Jurisdiction;  Bank 
of  Gumberland  v.  Willis,  3  Sumn.  473,  F.  G.  885,  and  case  of  the 
Sewing  M.  Gos.,  18  Wall.  575,  21  L.  919,  both  holding  that  all 
the  corporators  must  be  citizens  of  a  different  State  from  the 
party  sued  to  give  jurisdiction  to  a  Federal  court;  Oakey  v.  Gom- 
merclal,  etc.,  Bank,  14  La.  517,  518,  holding  that  a  corporation 
defendant  may  remove  a  cause  on  a  petition  alleging  the  corporators 
are  each  and  all  citizens  of  other  States  or  aliens.  See  note  to 
12  Am.  Rep.  546,  citing  authorities  on  citizenship  of  corporations. 

Distinguished  in  Wood  v.  Mann,  1  Sumn.  584,  F.  G.  17,952,  holding 
that  the  exception  to  the  jurisdiction  of  the  Gircult  Gourt  must  be 
taken  by  plea  In  abatement  and  not  by  any  general  answer;  referred 
to  In  Shaw  v.  Qulncy  Mln.  Go.,  145  U.  S.  451,  36  L.  772,  12  S.  Gt.  938, 
on  the  point  that  the  rule  of  the  principal  case  was  In  force  for 
half  a  century  but  that  It  had  been  later  adjudged  It  was  sufficient 
if  the  corporation  is  created  in  a  different  State;  Marshall  v.  Bait., 
etc.,  R.  R.  Go.,  16  How.  348,  350,  14  L.  968,  969,  disentlng  opinion, 
majority  holding  a  citizen  of  Virginia  may  sue  In  the  Gircult  Gourt 
for  Maryland  and  an  averment  that  the  defendants  are  a  body  cor* 
porate,  created  by  the  legislature  of  Maryland,  Is  sufficient 

1  Pet.  241-247,  7  L.  128,  FINDLAY  v.  HINDB. 

Lost  instruments. —  When  the  loss  of  a  deed  or  other  Instrument 
is  the  ground  for  coming  into  equity  for  relief,  an  affidavit  of  loss 
must  be  annexed  to  the  bill;  but  the  objection  Is  waived  If  a 
party  fall  to  demur,  p.  244. 

Gited  in  Nesbltt  v.  Dallam,  7  Gill  &  J.  510.  28  Am.  Dec.  241,  hold- 
ing that  proceeding  to  trial  without  raising  question  of  want  of 
affidavit  to  an  answer  Is  a  waiver;  Hopkins  v.  Adams,  20  Vt.  414, 
holding  that  the  want  of  an  affidavit  is  no  ground  for  dismissing 
bill;  Temple  v.  Gove,  8  Iowa,  513,  74  Am.  Dec.  321,  holding  a  bill 
to  recover  on  a  lost  note  cannot  be  maintained  without  proof  of 
loss  of  the  note;  Stafford  v.  Bartholomew,  2  Ind.  154,  on  the  point 
that  a  bill  alleging  a  lost  will  was  bad  on  demurrer  where  tbere 
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was  no  affidavit  Cited  generally  In  Frazier  v.  Miller,  16  111.  49, 
where  a  bill  was  presented  in  equity  on  the  ground  that  the  bond 
sued  on  was  lost  or  In  the  defendant's  possession. 

Lost  InBtruments. —  One  claiming  under  a  lost  deed,  which  was 
not  proved,  acknowledged  or  recorded  is  entitled  to  a  discovery 
against  purchasers  of  the  property  upon  the  ground  of  notice,  and 
if  notice  be  brought  home  to  them,  to  a  decree  quieting  title,  p.  245. 

Cited  in  Way  v.  Lyon,  3  Blackf.  78,  as  to  validity  of  deeds  not 
acknowledge  i  and  recorded. 

Lost  instruments. —  If  bill  alleges  that  complainant's  grantor 
entered  into  an  executory  contract  with  them  to  convey  and  then 
executed  a  formal  deed  which  was  lost,  and  prayed  relief  against 
subsequent  purchasers  of  the  Ind,  complainants  may  rel>'  upon  the 
contract  to  convey  if  they  fail  to  prove  the  deed  and  a  demurrer  to 
the  whole  bill  for  want  cf  an  affidavit  of  loss  cannot  be  sustained, 
p.  245. 

Parties. —  On  a  bill  for  discovery  and  relief  filed  by  complain- 
ants, claiming  under  an  executory  contract  to  convey  against  sub- 
sequent purchasers  from  the  same  grantor,  the  grantor  Is  a 
necessary  party,  p.  246. 

Cited  in  Bowman  v.  Wathen,  2  McLean,  381,  P.  C.  1,740,  holding 
one  who  can  only  set  up  an  equity  must  make  those  from  whom 
he  claimed  such  equity  parties;  Smith  v.  Shane,  1  McLean,  31,  P. 
C.  13,105,  holding  in  a  controversy  respecting  land  in  the  United 
States  military  districts  the  patentee  should  be  made  a  party 
although  he  had  conveyed;  Crane  v.  Chic,  etc.,  Ry.  Co.,  20  Ped. 
406,  on  the  point  that  a  railroad  company  under  lease  is  a  necessary 
party  in  an  action  against  the  lessee  corporation  Involving  the 
construction  of  one  of  its  contracts;  Chester  v.  Chester,  7  Fed.  4, 
holding  that  in  a  bill  to  establish  a  resulting  trust  in  land  in  pos- 
session of  a  mortgagor,  both  mortgagor  and  mortgagee  are  indis- 
pensable parties.  Cited  generally  in  Paine  v.  French,  4  Ohio,  327, 
dissenting  opinion,  as  to  the  necessity  of  an  assignor  of  a  mortgnpre 
being  made  a  party. 

Distinguished  in  Thomas  v.  Kennedy,  24  Iowa,  403,  95  Am.  Dec. 
744,  holding  a  wife  was  entitled  to  have  title  quieted  in  her  where 
she  stands  against  the  plaintiff  strictly  on  the  defensive  without 
making  others  parties;  Piatt  v.  Vattier,  1  McLean,  150,  P.  C.  11,117 
holding  that  one  claiming  under  an  absolute  conveyance  need  not 
make  his  grantor  a  party  In  an  action  against  one  claiming  the 
property. 

Appeals. —  Where  a  decree  is  erroneous  and  awards  costs  gen- 
erally against  all  of  the  defendants  who  have  appealed  and  the 
Irregularities  in  conducting  the  trial  have  been  so  great  and  so 
numerous  that  it  seems  impracticable  that  Justice  be  done  between 
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the  parties  without  sending  the  cause  back  as  to  all  the  parties, 
the  reversal  should  be  general  as  to  all  the  appellants,  p.  247. 

Distinguished  in  Albright  v.  McTighe,  49  Fed.  822,  holding  that  in 
an  action  for  a  malicious  prosecution  against  several  defendants  a 
recovery  may  be  had  against  one  or  more. 

Miscellaneous. —  Cited  but  not  in  point  in  Oliver  v.  Mutual,  etc., 
Ins.  Co.,  2  Curt  299,  F.  O.  10,498;  Peddle  v.  Hollingshead,  9  Serg. 
&  R.  284. 

1  Pet  248-249,  7  L.  131,  GRANT  v.  McKEB. 

Appeal  and  error. —  An  appeal  by  a  defendant  in 'ejectment  will 
be  dismissed  where  the  value  of  the  defendant's  lot  was  less  than 
f2,000,  although  the  value  of  the  whole  property  recorded  in  the 
ejectment  exceeded  that,  p.  248. 

Cited  in  Simon  v.  House,  46  Fed.  318,  where  in  a  suit  to  set  aside 
a  conveyance  the  plaintiffs  allege  the  land  to  be  of  greater  value 
than  $2,000,  but  the  undisputed  testimony  showed  it  to  be  much 
less;  Hartford  F.  I.  Co.  v.  Bonner  Merc.  Co.,  56  Fed.  383,  15  U.  S. 
App.  134,  and  in  New  England  Mtg.  Co.  v.  Gay,  145  U.  S.  130,  36 
li.  648,  12  S.  Ct.  816,  both  holding  that  the  Jurisdiction  is  deter- 
mined by  the  amount  involved  in  the  particular  case  and  not  by 
any  contingent  loss;  Jones  v.  Rowley,  73  Fed.  289,  where  the  plain- 
tiff sued  for  a  large  tract  and  the  defendant  was  in  possession 
of  a  small  part  and  disclaimed  as  to  the  rest;  Elgin  v.  Marshall, 
106  U.  S.  581,  27  L.  250,  1  S.  Ct.  487,  holding  that  where  Judgment 
was  rendered  for  $1,600  on  interest  coupons  the  Supreme  Court  had 
no  Jurisdiction,  although  the  bonds  were  for  a  larger  sum  than 
$5,000. 

1  Pet  250-263,  7  L.  132,  KONIQ  v.  BAYARD. 

Practice. —  A  question  decided  at  the  trial  cannot  arise  after 
verdict  unless  a  motion  for  a  new  trial  has  been  made,  p.  261. 

Bills  and  notes. —  Drawee  of  a  bill  after  its  protest  from  non- 
acceptance  may  intervene  through  an  agent  for  the  honor  of  an 
indorser,  p.  262. 

Bills  and  notes. —  Where  one  intervenes  on  a  draft  which  was  not 
accepted,  for  the  honor  of  the  indorser,  at  the  request  of  and  under 
a  guaranty  from  the  drawee,  any  defense  available  against  the 
drawee  would  be  available  against  the  acceptors  for  honor  in 
an  action  by  them  against  the  indorsers,  p.  262. 

Bills  and  notes. —  One  who  intervenes  and  pays  a  draft  for  the 
honor  of  an  indorser  at  the  request  of  the  drawee  and  under  a 
guaranty  from  him,  may  recover  the  amount  paid  from  the  in- 
dorser, p.  262. 

Cited  in  the  note  to  92  Am.  Dec.  579,  580,  citing  cases  on  payment 
4kr  acceptance  to  prevent  dishonor. 
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1  Pet  264-292,  7  L.  138»  SGHIMMELPENNIGH  t.  BAYARD. 

Bills  and  notes. —  An  authority  to  draw,  given  to  a  special  agent 
with  limited  powers,  does  not  bind  the  principal  to  accept  any  bills 
In  excess  of  those  powers,  p.  283. 

Cited  In  Tallmadge  t.  Williams,  27  La.  Ann.  655,  dissenting 
opinion  where  parties  were  held  liable  for  drafts  drawn  under  a 
letter  of  credit;  Franklin  Bank  y.  Lynch,  52  Md.  279,  36  Am.  Rep. 
877,  holding  a  telegram  "  you  may  draw  on  me  for  $700  "  implies 
a  promise  to  accept;  Wildes  y.  Savage,  1  Story,  27,  F.  G.  17,653, 
remarking  that  the  Supreme  Ck>urt  has  shown  a  strong  disincli- 
nation to  enlarge  the  doctrine  of  the  virtual  acceptance  of  non- 
existing  bills. 

Distinguished  in  Merchants'  Bank  y.  Griswold,  72  N.  Y.  479,  28 
Am.  Rep.  163,  holding  an  authority  to  an  agent  to  draw  drafts  for 
the  purchase  of  lumber  was  an  unconditional  engagement  to  pay. 

Bills  and  notes. —  A  letter  written  within  a  reasonable  time 
before  or  after  the  date  of  a  bill  of  exchange,  plainly  describing  it 
and  promising  to  accept,  is  as  to  the  person  taking  the  bill  on 
the  credit  of  the  letter,  a  virtual  acceptance,  p.  284. 

Cited  in  Carrollton  Bank  v.  Tayleur,  16  La.  499,  35  Am. 
Dec.  222,  holding  a  promise  to  accept  must  contemplate  specific 
bills;  Carnegie  v.  Morrison,  2  Met  406,  where  the  undertaking  waa 
not  such  ah  agreement  to  accept  a  specified  bill  as  to  bring  it 
within  the  rule;  Exchange  Bank  v.  Hubbard,  62  Fed.  115,  26  U.  S. 
App.  133,  on  the  point  that  a  promise  to  accept  drafts  generally  and 
not  to  accept  any  particular  drafts  did  not  bind  one  as  acceptor; 
State  Nat  Bank  v.  Young,  5  McCrary,  14,  14  Fed.  890,  holding  that 
a  letter  that  the  writer  expected  to  pay  drafts  as  heretofore  was  an 
acceptance;  Kennedy  v.  Giddes,  8  Port  268,  33  Am.  Dec.  290,  hold- 
ing a  promise  to  accept  will  amount  to  an  acceptance  If  the  bill  is 
taken  on  the  faith  of  it;  Greele  v.  Parker,  5  Wend.  419,  dissenting 
opinion,  holding  a  letter  "  I  have  no  objection  to  accepting  for  you 
on  the  terms  you  propose"  was  an  acceptance;  Bissell  v.  Lewis, 
4  Mich.  459,  holding  a  letter  to  an  agent  stating  "You  are  at 
liberty  to  draw  on  us"  to  be  an  acceptance;  SSxchange  Bank  v. 
Rice,  98  Mass.  292,  holding  a  promise  to  accept  after  the  bill  had  been 
negotiated  will  not  bind  one  as  acceptor;  Overman  v.  Hoboken 
City  Bank,  30  N.  J.  L.  69,  holding  a  promise  to  accept  must  be  taken 
by  the  holder  on  the  faith  of  such  acceptance:  Boyce  v.  Edwards, 
4  Pet  121,  7  L.  803,  holding  when  bolder  seeks  to  charge  one 
as  acceptor  upon  some  occasional  or  Implied  undertaking  he  must 
bring  himself  within  this  rule;  Russell  v.  Wiggin,  2  Story,  237,  F.  0. 
12,165,  holding  a  promise  In  a  letter  of  credit  written  by  persons 
who  are  to  be  the  drawees  Is  an  available  promise;  Henrietta  Nat 
Bank  v.  State  Nat  Bank,  80  Tex.  651,  26  Am.  St  Rep.  774,  16  S.  W. 
821,  holding  a  telegram  in  reply  to  one  of  inquiry  that  a  bank 
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would  pay  a  check  will  support  an  action;  Nelson  t.  First  Nat  Bank, 
48  111.  40,  d5  Am.  Dec.  513,  holding  a  promise  to  pay  a  check  relied 
on  will  support  an  action;  Morse  v.  Mass.  Nat  Bank,  1  Holmes,  216, 
P.  C.  9,857,  holding  an  agreement  by  a  bank  to  pay  a  check  on 
presentment  was  nudum  pactum. 

Bills  and  notes. —  If  the  drawees  of  a  bill,  refusing  to  honor  it, 
were  bound  to  accept  and  pay  as  drawees,  they  can  acquire  no 
rights  as  holders  of  the  bill  by  pacing  under  protest  for  the  honor 
of  the  Indorsers,  p.  285. 

Referred  to  in  the  note  to  02  Am.  Dec.  579,  citing  authorities 
on  payment  or  acceptance  to  prevent  dishonor. 

An  agent  is  bound  to  act  in  conformity  to  the  authority  and 
instructions  of  his  principal,  p.  287. 

Agtaicy. —  The  fact  that  an  agent  agrees  not  to  make  any  consign- 
ments to  any  other  house  than  that  of  his  principal  does  not 
impress  on  his  consignments  or  on  his  bills  drawn  on  those  con- 
signments a  character  different  from  that  which  would  have  be- 
longed to  them  had  the  consignment  been  made  from  choice,  p.  287. 

Agency. —  The  usage  of  trade  permits  a  draft  to  be  made  on  a 
consignee  on  a  shipment;  and  the  consignee  must  pay  the  bills  if 
the  shipment  places  funds  in  his  hands  to  pay  them,  p.  288. 

Agency. —  Money  laid  out  In  the  purchase  of  articles  by  an  agent 
on  his  own  account  cannot  be  regarded  as  advances  on  articles  con- 
signed to  the  principal,  although  the  articles  were  purchased  for 
the  purpose  of  being  consigned  to  the  principal,  p.  288. 

Agtaicy. —  A  principal  is  not  bound  to  accept  bills  drawn  by  an 
agent  on  his  own  account  as  a  merchant,  p.  289. 

Cited  in  Jaques  v.  Todd,  3  Wend.  91,  holding  that  where  there 
were  mutual  shipments  between  a  city  and  a  country  merchant, 
the  former  could  not  purchase  on  credit  for  the  latter. 

Agtaicy. —  An  agent  with  limited  powers  cannot  bind  his  principal 
when  he  transcends  his  powers,  p.  290. 

Cited  In  Robinson  v.  Burleigh,  5  N.  H.  228,  holding  an  exchange 
made  in  excess  of  authority  not  binding;  Komorowsid  v.  Krumdlck, 
56  Wis.  28,  13  N.  W.  883,  holding  in  the  absence  of  an  express 
authority  or  usage  an  agent  could  not  buy  on  credit;  Thew  v. 
Porcelain  Mfg.  Co.,  5  S.  C.  421*,  holding  that  the  president  of  a 
manufacturing  corporation  had  no  power  to  give  a  confession  of 
judgment;  Chamberlain  v.  Darragh,  Walk.  Ch.  (Mich.)  151,  holding 
an  agent  could  not  sell  absolutely  under  a  power  to  sell  on  approval; 
Smith  V.  South  Royalton  Bank,  32  Vt  350,  76  Am.  Dec.  183,  where  an 
agent  who  was  to  deliver  a  deed  on  certain  conditions  violated 
hit  instmctlona. 
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Agfttncy. —  If  the  principal  has  by  declaration  or  conduct  author- 
ized the  opinion  that  he  had  given  more  extensiye  powers  to  his 
agent  than  were  in  fact  given,  he  cannot  avail  himself  of  the 
imposition  and  protest  bills,  the  drawing  of  which  his  conduct  has 
sanctioned,  p.  290. 

Cited  in  Reitz  v.  Martin,  12  Ind.  308,  74  Am.  Dec.  217,  holding  it 
to  be  the  duty  of  one  purchasing  from  an  agent  to  inquire  into 
his  authority;  Equitable  L.  A.  Soc.  v.  Poe,  53  Md.  35,  holding  that  if 
an  agent  be  acting  under  a  special  authority  a  party  must  at  his 
peril  inquire;  Towle  v.  Leavitt,  23  N.  H.  373,  55  Am.  Dec.  201, 
holding  a  purchaser  at  an  unauthorized  auction  sale  with  notice 
of  the  agent's  powers  talces  no  title;  Murdoci^  v.  Mills,  11  Met.  15, 
holding  that  where  an  agent  exceeded  authority  in  drawing  bills 
the  principal  was  not  liable  unless  he  had  promised  to  accept;  Hatch 
V.  Taylor,  10  N.  H.  547,  552,  holding  private  instructions  are  not 
limitations  upon  authority;  Pay  son  y.  Goolidge,  2  Gall.  239,  F.  G. 
10,860,  on  the  point  that  a  right  to  recovery  is  not  affected  by 
the  exceeding  of  private  instructions;  Golding  v.  Merchant,  43  Ala. 
719,  where  an  agent  borrowed  money  and  gave  a  note  in  his  prin- 
cipaFs  name  and  it  was  contended  he  had  ostensible  authority; 
Le  Roy  v.  Beard,  8  How.  468,  12  L.  1160,  where  a  power  of  attorney 
to  convey  was  construed  and  held  to  authorize  the  entry  into  of 
a  covenant  of  seizin;  Lawrence  v.  Randall,  47  Ala.  246,  holding  an 
agent's  acts  are  not  binding  unless  within  the  scope  of  the  authority 
conferred;  Judlsins  v.  Lancey,  8  Me.  444,  holding  an  agent  was 
competent  to  prove  the  extent  of  his  authority  and  that  his  agency 
was  known. 

Miscellaneous. —  Cited  in  State  v.  Crocker,  5  Wyo.  398,  40  Pac. 
684,  as  to  the  effect  of  a  certificate  of  division  and  discontinuance 
on  duties  of  appellate  court;  Strong  v.  Hirst  61  Me.  14,  on  the 
point  that  the  note  or  bill  must  in  general  be  produced  and  cancelled 
before  the  creditor  can  recover  on  the  original  consideration; 
Slack  V.  Jacob,  8  W.  Va.  662,  not  in  point. 

1  Pet.  2aV298,  7  L.  150,  PARKER  v.  UNITED  STATES. 

Army. —  The  president  of  the  United  States  has  a  discretionary 
power  to  allow  such  additional  number  of  rations  to  officers  com- 
manding at  separate  posts  as  he  may  think  Just,  having  respect  to 
the  special  circumstances  of  each  post,  p.  296. 

Army. —  An  officer  may  be  said  to  command  at  a  separate  post 
when  he  is  out  of  the  reach  of  the  orders  of  the  commander-in- 
chief  or  of  a  superior  officer  in  command  in  the  neighborhood,  p. 
297. 

Army. —  The  president  may  issue  the  order  himself  for  additional 
rations  or  it  may  be  done  by  the  secretary  of  war  with  his  appro- 
bation, p.  297. 
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Cited  in  Matter  of  Spangler,  11  Mich.  322,  and  United  States 
V.  Freeman,  1  Wood.  &  M.  51,  F.  O.  15,163,  on  the  point  that  an 
order  from  the  proper  department  is  to  be  presumed  to  have  been 
Issued  by  the  direction  of  the  president  himself. 

Army. —  No  officer  Is  entitled  to  an  additional  allowance  of  rations 
unless  he  be  a  commandant  at  a  separate  post  and  then  the  claim 
must  be  sanctioned  by  the  executive,  p.  297. 

Cited  in  United  States  v.  Freeman,  1  Wood.  &  M.  50,  F.  C. 
15,163,  on  the  point  that  both  a  separate  post  and  a  direction  of  the 
executive  are  necessary  to  the  right  to  double  rations. 

Army. —  In  the  discharge  of  his  ordinary  duties  the  adjutant 
and  inspector-general  has  no  distinct  command;  his  duties  consist 
in  details  of  service  and  not  In  active  military  command,  p.  298. 

Army. —  The  adjutant  and  inspector-general  is  not  entitled  to 
double  rations  where  it  does  not  appear  that  he  was  ever  ordered 
to  an  independent  or  separate  command,  p.  298. 

Miscellaneous. —  Cited  erroneously  in  Parks  v.  Ingram,  22  N.  H. 
202,  55  Am.  Dec.  156. 

1  Pet.  299-310,  7  L.  152,  MECHANICS*  BANK  v.  SETON. 

Specific  performance.^  There  are  cases  where  specific  per- 
formance of  contracts  relating  to  personalty  have  been  enforced, 
although  the  remedy  is  generally  restricted  to  contracts  as  to  realty, 
p.  305. 

The  citations  collect  the  following  cases  in  point:  Kimball  y. 
^lorton,  5  N.  J.  Eq.  29,  43  Am.  Dec.  621,  where  transfer  of  stock 
in  a  bank  was  decreed;  Treasurer  y.  Commercial  C.  M.  Co.,  23  Cal. 
892,  holding  equity  will  enforce  an  agreement  for  the  transfer  of 
stock  of  a  peculiar  and  uncertain  value;  Yulee  v.  Canova,  11  Fla. 
55,  where  a  bill  was  filed  to  compel  the  performance  of  a  contract 
for  the  sale  of  sugar  forced  under  the  impressment  act;  Clark  y. 
Flint,  22  Pick.  238,  33  Am.  Dec.  737,  where  a  contract  for  the  sale 
of  an  interest  in  a  vessel  was  enforced;  Roundtree  v.  McLain,  Hemp. 
240,  F.  C.  12,084a,  wh^^re  a  parol  agi'eement  in  the  case  of  a  chattel 
was  not  enforced;  Casey  v.  Holmes,  10  Ala.  785,  holding  that  equity 
will  enforce  a  contract  whenever  the  legal  remedy  is  doubtful  or 
inadequate,  although  it  concerns  personalty.  Cited  generally  In 
Herrlck  v.  Throop,  24  Fed.  535,  on  matters  that  were  of  equitable 
cognizance. 

Equity. —  Chancery  has  Jurisoictlon  of  a  proceeding  to  compel  a 
corporation  to  make  a  transfer  of  stock  on  its  books,  p.  305. 

Cited  and  rule  followed  in  Feckheimer  v.  Nat  Exch.  Bank,  79  Va. 
33,  holding  equity  could  compel  a  transfer  of  stock  on  the  books 
And  the  Issuance  of  new  certificates;  Archer  v.  Am.  Water  W. 
Co^  60  N.  J.  Eq.  49,  24  Att.  514,  holding  equity  will  compel  the 
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transfer  of  stock  to  the  equitable  owner  upon  tbe  books  when 
fraudulently  withheld;  HIU  v.  Rockingham  Bank,  44  N.  H.  568,  hold- 
ing equity  would  compel  the  delivery  of  certificates  to  one  who  has 
the  equitable  title;  Treasurer  v.  CJommercial  C.  M.  Co.,  23  Cal.  393, 
on  the  point  that  equity  never  hesitated  to  compel  a  transfer  of  stock 
held  by  a  person  In  trust  for  another;  Kimball  v.  Morton,  5  N.  J. 
Bq.  29,  43  Am.  Dec.  621,  holding  the  same;  Spencer  v.  James,  10 
Tex.  Civ.  App.  332,  31  S.  W.  542,  holding  equity  would  compel  the 
transfer  of  stock  against  one  holding  as  an  implied  trustee  without 
showing  the  insolvency;  Merrill  v.  Merrill,  53  Wis.  526,  10  N.  W, 
686,  on  the  point  that  in  cases  of  trust  in  particular  chattels 
equity  will  enforce  the  trusts  and  compel  a  re-transfer. 

Parties. —  Although  an  objection  for  want  of  proper  parties  may 
be  taken  at  the  hearing,  yet  the  objection  ought  not  to  prevail 
upon  the  final  hearing  on  appeal,  except  in  very  strong  cases  and 
when  the  court  perceives  that  a  necessary  and  indispensable  party 
is  wanting,  p.  306. 

Cited  in  Potter  v.  Wilson,  19  Fed.  Cas.  1196,  on  the  point  that 
objections  as  to  parties  are  not  favored,  where  postponed  to  the 
final  hearing;  Grifiln  v.  Lovell,  42  Miss.  404,  holding  that  non- 
Joinder  not  operating  to  the  prejudice  of  parties  before  the  court 
must  be  presented  by  plea;  Dunn  v.  Seymour,  11  N.  J.  Eq.  221,  on 
the  point  that  in  some  cases  the  objection  for  want  of  parties  will 
prevail  on  appeal;  Keller  v.  Ashford,  133  U.  S.  626,  33  L.  674,  10 
S.  Ct.  498,  on  the  point  that  failure  of  a  mortgagee  suing  a  grantee 
of  the  mortgagor  to  make  the  latter  a  party  is  no  ground  for  relief 
if  no  objection  was  made. 

Paxtiee. —  All  persons  materially  interested  In  the  subject-matter 
of  the  suit  ought  to  be  made  parties  either  plaintiff  or  defendant,  in 
order  to  prevent  multiplicity  of  suits  and  that  there  may  be  a  com- 
plete and  final  decree,  p.  306. 

Cited  in  BurrlU  v.  Garst,  19  R.  I.  39,  31  Atl.  436,  holding  an  exec* 
utor  and  trustee  who  had  conveyed  is  not  a  necessary  party  to  a 
bill  in  equity  against  the  purchaser;  Belding  v.  Gaines,  37  Fed.  819, 
holding  that  where  an  heir  sued  a  co-heir  to  obtain  the  legal  title, 
the  other  heirs  should  be  made  parties;  Railroad  Co.  v.  Orr,  18  Wall. 
474,  21  L.  811.  holding  that  on  a  mortgage  by  a  railroad  to  all  its 
bondholders,  no  one  bondholder  can  proceed  alone  against  the  com- 
pany and  ask  a  sale;  Tread  way  v.  Schnauber,  1  Dak.  Ter.  284,  46 
N.  W.  477,  dissenting  opinion,  on  the  point  that  in  a  complaint 
alleging  the  invalidity  of  a  tax  for  bonds  issued  to  a  railroad 
company,  the  railroad  company  should  be  heard;  State  v.  Burke, 
83  La.  Ann.  505,  on  the  point  that  in  a  proceeding  in  rem  no  ad« 
Judication  can  be  had  in  the  absence  of  essential  parties;  Wilson  ▼. 
Castro,  31  Cal.  427,  holding  that  generally  all  persons  Interested  in 
the  subject-matter  of  a  suit  in  equity  should  be  made  parties;  Batre 
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T.  Anze,  5  Ala.  179,  on  the  point  that  an  omission  of  an  in- 
dispensable party  will  cause  a  reversal  or  rehearing;  Goiron  ▼. 
Millandon,  19  How.  115,  15  L.  576,  on  the  point  that  a  Circuit  Ck>urt 
could  not  make  a  decree  in  the  absence  of  a  necessary  party;  Lucas 
T.  Bank  of  Darien,  2  Stew.  326,  on  the  point  that  if  essential  parties 
were  not  before  the  court,  the  court  could  decree  the  bill  to  stand 
over  for  parties  or  dismiss  without  prejudice.  Cited  generally  in 
Smith  V.  Ford,  48  Wis.  145,  2  N.  W.  150,  as  to  the  necessity  of  mak- 
ing cestuis  que  trust   parties  to  suits  affecting  the  trust  property. 

Parties. —  The  general  rule  as  to  parties  is  established  for  the 
convenient  administration  of  Justice  and  is  subject  to  exceptions 
and  is  more  or  less  a  matter  of  discretion  in  the  court  and  ought  to 
be  restricted  to  parties  whose  interest  is  involved  in  the  issue  and 
to  be  affected  by  the  decree,  p.  806. 

Cited  in  Walsh  v.  Smith,  8  Bland  Ch.  26,  on  the  point  that  per- 
sons who  might  be  separately  relieved  without  prejudice  to  the 
others  are  not  necessary  parties. 

Parties. —  No  one  need  be  made  a  party  against  whom,  if  brought 
to  a  hearing,  the  plaintiff  can  have  no  decree,  p.  366. 

Cited  and  principle  applied  in  Society,  etc.  v.  Hartland,  2  Paine, 
642,  F.  C.  13,155,  holding  that  where  one  was  interested  in  the 
subject-matter,  but  nothing  was  asked  from  him  by  the  bill,  he  was 
not  a  necessary  party;  Wilkins  v.  Wilkins,  4  Port  248,  holding  a 
decree  in  chancery  would  not  be  reversed  because  the  heirs  of  a 
mortgagor  are  not  made  parties;  Harrison  v.  Urann,  1  Story,  66» 
F.  C.  6,146,  on  the  point  that  it  was  the  practice  of  the  Federal 
courts  to  dispense  with  parties,  who  if  made  parties  would  oust  the 
court  of  Jurisdiction;  Lucas  v.  Bank  of  Darien,  2  Stew.  291,  deny- 
ing claim  that  other  parties  should  have  been  Joined. 

Witnesses. —  Cross-examination  of  a  witness  operates  as  a  waiver 
to  any  irregularity  in  the  reading  of  his  deposition,  p.  307. 

Cited  and  followed  in  Williams  v.  Banks,  5  Md.  202,  and  Northern 
Pac.  R.  R.  Co.  V.  Urlin,  158  U.  S.  274,  39  L.  980,  15  S.  Ct  841,  both 
holding  that  when  a  party's  counsel  at  the  time  of  taking  a  de- 
position takes  part  in  the  examination,  it  is  a  waiver  of  irregu- 
larities in  taking  it;  Burtsch  v.  Hogge,  Harr.  Ch.  (Mich.)  35,  where 
a  deposition  was  suppressed  for  Irregularity,  the  defendant  not 
being  preeent  and  not  cross-examining. 

Depositions. —  Irregularity  in  the  admission  of  a  deposition  will 
not  be  considered  where  no  objection  was  made  to  It  in  the 
court  below,  p.  307. 

Cited  in  Howard  v.  Stidwell,  etc.,  Mfg.  Co.,  139  U.  S.  205,  35  L. 
150, 11  S.  Ct  502,  holding  that  the  failure  to  note  an  objection  to  m 
deposition  before  the  trial  begins  will  be  held  a  waiver. 
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Banks. —  Where  a  bank  has  full  knowledge  that  stock  was  not 
the  property  of  one  in  whose  name  it  stood  on  the  books,  bnt 
was  held  by  him  in  trust  for  others,  it  cannot  assert  any  lien  upon 
the  stock  for  the  private  debt  of  the  one  in  whose  name  it  stood, 
pp.  307,  309. 

Cited  in  Kenton  Ins.  Co.  v.  Bowman,  84  Ky.  439,  1  S.  W.  719, 
holding  a  corporation  does  not  waive  its  lien  on  stock  by  taking 
•a  mortgage  or  security;  Bank  of  Attica  v.  Manuf.,  etc..  Bank.  20  N. 
Y.  511,  dissenting  opinion,  holding  a  purchaser  of  stock  without  no- 
tice of  a  by-law  providing  a  lien,  had  an  equitable  title  free  from  any 
lien;  Wells  v.  Larrabee,  36  Fed.  868,  2  L.  R.  A.  473,  holding  creditors' 
right  to  call  upon  stockholders  cannot  be  defeated  by  a  merely 
colorable  transfer. 

Words  and  phrases  —  Corporations. —  The  term  "  holder  "  as 
used  in  a  statute  in  relation  to  the  holder  of  stock  is  not  necessarily 
restricted  to  the  nominal  holder,  but  will  admit  of  a  broader  and 
more  enlarged  meaning,  and  may  well  be  applied  to  the  party  really 
and  beneficially  interested  in  the  stock,  p.  308. 

Trusts. —  Full  notice  of  a  trust  draws  after  it  all  the  consequences 
of  an  express  declaration  of  the  trust,  as  to  all  persons  chargeable 
with  such  notice,  p.  309. 

Cited  in  Lawrence  v.  Dana,  4  Cliff.  69,  F.  C.  8,136,  on  the  point 
that  an  omission  to  inquire  charges  a  person  with  all  the  knowledge 
that  a  proper  Inquiry  might  have  shown.  See  authorities  cited 
nnder  next  head. 

Trusts. —  All  persons  coming  into  possession  of  trust  property 
with  notice  of  the  trust  are  considered  as  trustees  and  bound  with 
respect  to  that  special  property  to  the  execution  of  the  trust  p.  309. 

Cited  in  Allen  v.  McCalla,  25  Iowa,  480,  96  Am.  Dec.  59,  on  the 
point  that  purchaser  of  chattel  is  subject  to  all  the  trusts  and 
equities  of  which  he  had  notice;  Peck  v.  Providence  Gas.  Co.,  17 
R.  I.  286,  23  Atl.  969,  15  L.  R.  A.  648  and  n.,  bill  in  equity  to  estab- 
lish title  to  corporate  stock  or  for  compensation.  Cited  generally  in 
Miller  v.  Aldrich,  31  Mich.  420,  holding  a  stipulation  to  insure  binds 
the  mortgagor  and  others  in  his  position. 

Distinguished  in  Thrall  v.  Spencer,  16  Conn.  142,  where  party 
was  held  not  a  trustee;  Scudder  v.  Calias  S.  S.  Co.,  1  Cliff.  382,  F.  O. 
12,565,  holding  a  purchaser  of  a  vessel  from  a  person  holding  the 
same  in  trust,  having  notice,  is  in  no  better  situation. 

Agency. —  Notice  to  an  agent  is  notice  to  the  pilnclpal,  p.  309. 

Cited  in  Bierce  v.  Red  Bluff  Hotel  Co.,  31  Cal.  165,  holding  notice 
to  an  attorney  is  notice  to  his  client;  Calais  S.  S.  Co.  v.  Scudder, 
2  Black,  389,  17  L.  290,  dissenting  opinion,  where  an  agent  in  whose 
name  a  vessel  was  registered,  sold  her,  and  it  was  held  the  principals 
must  prove  notice;  Greer  v.  Higgins,  8  Kan.  522,  holding  the  notice 


701  Notes  on  U.  S.  Reports.  1  Pet  311-317 

cannot  be  proved  by  proving  the  declarations  of  such  agent  after  the 
transaction  was  closed. 

Corporations. —  Notice  to  the  board  of  directors  is  notice  to  the 
bank,  and  no  subsequent  change  of  directors  requires  a  new  notice, 
p.  309. 

Cited  in  Dock  v.  Elizabeth  town,  etc.,  Ck).,  34  N.  J.  L.  317,  on  the 
point  that  notice  to  a  board  was  notice  to  the  corporation,  but 
notice  to  an  individual  director  was  not;  Bank  of  the  United  States 
▼.  Davis,  2  Hill,  461,  holding  notice  to  a  bank  director,  while  not 
acting  oflacially,  is  not  notice  to  the  bank;  Leggett  v.  New  Jersey, 
etc.,  B.  Co.,  1  N.  J.  Eq.  557,  23  Am.  Dec.  737,  on  the  point  that 
corporations  are  open  to  the  same  implications  and  receive  the 
benefit  of  the  same  presumptions  as  individuals.  See  note  to  36 
Am.  Dec.  196,  discussing  notice  to  an  officer  or  agent  of  a  corpora- 
tion as  affecting  the  corporation. 

Practice. —  Courts  are  not  bound  to  take  notice  of  any  Interest 
acquired  in  the  subject-matter  of  the  suit,  pending  the  dispute^ 
p.  310. 

Cited  in  Walsh  v.  Smyth,  3  Bland  Ch.  27,  on  the  point  that  pur- 
chasers pending  a  suit  must  abide  the  event  without  being  ad- 
mitted as  parties;  Waddell,  Ex  parte,  2S  Fed.  Cas.  1314,  on  the  point 
that  a  lis  pendens  is  regarded  as  overriding  all  subsequent  transac- 
tions and  securing  the  same  remedies  as  if  the  estate  remained  in 
the  same  condition. 

Miscellaneous. —  Cited  in  Candee  v.  Clark,  2  Mich.  257,  on  the 
X>oint  that  a  Judgment  on  a  note  is  a  legal  merger  of  the  note. 

1  Pet.  311-317,  7  L.  157,  BARRY  v.  FOYLBS. 

Attachment.— Where  an  attachment  is  discharged  by  defendant'» 
appearance  and  giving  ball,  a  variance  between  plaintiff's  declara- 
tion thereupon  filed,  and  the  attachment,  as  to  plaintiff*s  claim,  1» 
Immaterial;  the  cause  stands  as  if  brought  in  the  usual  manner  and 
no  reference  can  be  had  to  the  attachment  proceedings,  p.  315. 

Cited  in  Fox  v.  Mackenzie,  1  N.  Dak.  303,  306,  47  N.  W.  388.  389, 
holding  the  giving  of  a  bond  to  discharge  an  attachment  destroys  the 
writ,  and  a  motion  to  dissolve  will  not  be  entertained;  Bates  v. 
KiUian,  17  S.  C.  556,  holding  the  giving  of  a  bond  to  discharge  an 
attachment  waived  the  right  to  have  it  discharged.  Cited  generally 
in  Smith  v.  Mild,  Abb.  Adm.  381,  F.  C.  13,081,  on  the  point  that  on 
foreign  attachment  a  trustee  or  garnishee  must  be  brought  into- 
court  with  notice  of  the  claim  and  have  full  opportunity  to  oppose. 

Distinguished  in  McNulty  v.  Batty,  2  Finn.  56,  holding  that  where 
one  in  his  affidavit  confined  his  claim  to  an  amount  due  on  a  certain 
Judgment  he  could  not  file  counts  for  other  causes  of  action; 
Murphy  v.  Montandon,  2  Idaho,  1053,  35  Am.  St.  Rep.  283,  29  Pac. 
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853,  holdinur  the  obligors  In  a  bond  to  release  an  attachment  may 
resist  an  action  by  showing  the  falsity  of  the  affldavit. 

Agency.—  One  who  Is  the  manager  of  the  whole  concern  for  the 
proprietors,  with  power  to  buy  and  sell,  has  power  to  charge  the 
proprietors  for  property  bought  in  the  course  of  the  business,  p.  315. 

Cited  in  Insurance  Co.  v.  Woodruff,  26  N.  J.  L.  560,  dissenting 
opinion,  holding  the  declarations  of  an  agent  referring  to  acts  he  is 
authorized  to  perform  are  binding;  Bank  of  Montgomery  v.  Plannett, 
37  Ala.  227,  holding  that  where  there  is  any  evidence  to  establish 
agency  its  sufficiency  is  for  the  Jury  under  the  court's  instructions. 

Distinguished  in  Spear  y.  Turpln,  9  Rob.  (La.)  296,  holding  an 
account  rendered  by  a  clerk  or  bookkeeper  is  not  binding  without 
other  evidence  of  authority  than  that  usually  conferred  on  such 
officers. 

Agency.—  General  certificates  of  the  amounts  due  given  by  a  gen- 
eral manager  to  a  seller,  from  time  to  time,  instead  of  one  detailing 
the  separate  transactions  of  each  day,  have  the  same  effect  as  if 
they  were  a  detailed  statement  and  are  of  the  same  obligation  as  if 
made  by  the  proprietors,  p.  316. 

Variance.— Where  a  suit  is  brought  on  a  partnership  transaction 
against  one  of  the  partners  and  the  declaration  states  simply  a 
contract  with  the  partner  sued,  evidence  of  a  Joint  assumpsit  will 
support  such  a  declaration,  p.  316. 

Cited  in  Hansel  v.  Morris,  1  Blackf.  308,  note,  holding  there  was 
no  variance  where  a  declaration  was  of  a  bill  drawn  by  the  three 
persons  sued  and  it  was  proved  to  have  been  accepted  by  four. 

Partnership.—  A  contract  made  by  co-partners  is  several  as  well 
as  Joint,  and  the  assumpsit  is  made  by  all  and  by  each;  it  is 
obligatory  on  all  and  on  each  of  the  partners,  p.  317. 

Variance.—  Where  a  suit  is  brought  on  a  partnership  transaction 
against  one  of  the  partners,  if  the  defendant  fails  to  avail  himself 
of  the  variance  in  abatement,  when  the  form  of  the  plea  obliges  him 
to  give  the  plaintiff  a  proper  action,  the  policy  of  the  law  does  not 
permit  him  to  avail  himself  of  it  at  the  trial,  p.  317. 

Cited  in  Braithwaite  v.  Power,  1  N.  Dak.  468,  48  N.  W.  359,  on 
the  point  that  the  objection  of  nonjoinder  must  be  taken  by  plea  in 
abatement  or  is  waived;  Moore  v.  Bank  of  the  Metropolis,  13  Pet 
Sll,  10  L.  177,  on  the  point  that  nonjoinder  cannot  be  taken  ad- 
vantage of  on  the  general  issue;  Wilson  v.  McCormick,,  86  Va.  997, 
11  S.  B.  976,  holding  that  nonjoinder  in  assumpsit  as  well  as  In 
debt  and  covenant  must  be  taken  advantage  of  by  plea  in  abate- 
ment; Waterbury  v.  Mather,  16  Wend.  615,  and  Hapgood  v.  Watson, 
^  Me.  513,  on  the  point  that  the  nonjoinder  of  a  co-promisor  or  co- 


7US  Notes  on  U.  S.  Reports.  1  Pet.  318^^327 

contractor  mnst  be  pleaded  in  abatement;  Smith  ▼.  Cooke,  3t  Md. 
179,  100  Am.  Dec.  59,  holding  the  omission  to  make  partners  parties 
can  only  be  taken  advantage  of  by  plea  in  abatement;  Toland  ▼. 
Sprague,  12  Pet  381,  9  L.  1106,  on  the  point  that  after  appearance 
and  plea,  the  case  stands  as  if  the  suit  were  brought  in  the  usual 
manner;  St  Louis,  etc.,  Ry.  Ck).  y.  McBride,  141  U.  S.  132,  35  L.  661, 
11  S.  Ct  984,  holding  that  a  defendant  sued  in  a  Circuit  Court,  ap- 
pearing and  pleading,  waives  any  objection  to  the  jurisdiction; 
Creagh  v.  Equitable  L.  A.  Soc,  83  Fed.  850,  holding  the  objection 
that  a  defendant  sued  by  an  alien  is  a  resident  of  another  Federal 
district  is  waived  by  a  petition  and  bond  for  a  removal;  The 
Willlamette,  70  Fed.  878,  44  U.  S.  App.  26,  31  L.  R.  A.  719,  Kansas, 
etc.,  R.  R.  V.  Inter.  L.  Co.,  37  Fed.  5,  and  Southern  Ex.  Co.  v.  Todd, 
56  Fed.  107,  12  U.  S.  App.  351,  all  holding  that  requirement  that 
the  suit  shall  be  in  the  district  of  the  residence  is  a  personal 
privilege,  waived  by  general  appearance  or  pleading  the  merits. 

Distinguished  in  Journey  v.  Dickerson,  21  Iowa,  315,  holding  that 
where  there  was  a  misnomer  in  the  original  notice  and  the  defend- 
ant was  not  personally  served  and  had  no  actual  notice,  the  defend- 
ant was  not  bound  to  take  advantage  of  the  misnomer  by  abate- 
ment 

Miscellaneous.— Cited,  but  not  in  point  in  Buckner  v.  Watt  19 
La.  217,  on  the  point  that  the  validity  of  the  contract  is  to  be 
decided  by  the  law  of  the  place  where  it  is  made. 

1  Pet  318-327,  7  L.  160,^  DOX  v.  POSTMASTER-GENERAL. 

Postmasters.— Act  of  congress  regulating  the  post-office  establish- 
ment does  not  in  terms,  discharge  the  obligors  on  a  deputy  post- 
master's bond  from  the  direct  claim  of  the  United  States,  on  the 
failure  of  the  postmaster-general  to  -commence  suit  against  the  de- 
faulter within  the  time  prescribed,  p.  324. 

Cited  in  Jones  v.  United  States,  18  Wall.  663,  21  L.  868,  where, 
after  knowledge  of  embezzlement  one  was  permitted  to  remain  in 
office.  Cited  generally  in  United  States  v.  De  Visser,  10  Fed.  648, 
on  the  point  as  to  what  statutes  form  a  part  of  the  contract  with  a 
surety. 

Distinguished  in  Hayden  v.  Agent  of  Auburn  State  Prison,  1 
Sandf.  Ch.  198,  holding  the  consequences  of  the  laches  of  an  officer 
are  to  be  borne  by  the  State  in  the  same  manner  as  individuals.  Hee 
authorities  cited  under  next  head. 

Suretyship.— The  laches  of  the  officers  of  the  government  how- 
ever gross,  do  not  of  themselves,  discharge  the  sureties  in  an 
appeal  bond  from  the  obligation  it  creates,  p.  325.  * 

The  following  citing  cases  affirm  and  variously  apply  this  prin- 
ciple: State  V.  Smith,  16  Fla.  188,  holding  the  neglect  of  the 
governor  to  suspend  a  collector  at  the  request  of  the  sureties  was  no 


1  Pet  318-3?7  Notes  on  U.  S.  Reports.  704 

defense;  MInturn  v.  United  States,  IOC  U.  S.  445,  27  L.  211.  1  S.  Ct. 
409,  and  Boone  Co.  v.  Jones,  54  Iowa,  703,  2  N.  W.  990,  holding  the 
negligence  of  officers  was  no  defense  to  an  action  against  the 
sureties;  Looney  v.  Hughes,  20  N.  Y.  519,  522,  holding  it  Is  no 
defense  that  if  a  warrant  had  issued  within  the  time  prescribed 
by  law,  the  amount  might  have  been  collected;  United  States  v. 
Potter,  27  Fed.  Cas.  604,  where  a  disbursing  officer  was  retained  la 
office  after  he  was  known  to  be  In  default;  United  States  v.  Wright, 
28  Fed.  Gas.  796,  holding  that  mere  indulgence  to  a  postmaster  in 
default  Is  no  defense;  Albany  Dutch  Church  v.  Vedder.  14  Wend. 
171,  and  Morris  Canal  v.  Van  Vorst,  21  N.  J.  L.  117,  both  holding 
that  by-laws  or  statutes  that  officers  shall  account,  are  for  the 
security  of  the  government  and  no  part  of  the  contract  with  the 
surety;  Detroit  v.  Weber,  26  Mich.  290,  on  the  point  that  a  law  for 
the  periodical  examination  of  accounts  Is  one  upon  which  the  sure- 
ties have  no  right  to  rely;  Newark  v.  Stout,  52  N.  J.  L.  49,  18  Atl. 
948,  on  the  point  that  provisions  making  It  the  duty  of  officers  to 
supervise  accounts  are  to  protect  the  corporation  or  government,  and 
not  for  the  benefit  of  sureties;  Supervisors  of  Monroe  County  v. 
Otis,  62  N.  Y.  95,  holding  sureties  of  a  treasurer  not  discharged  by 
the  neglect  of  supervisors;  Richmond,  etc.,  R.  R.  Co.  v.  Kasey,  30 
Gratt.  230,  holding  sureties  of  a  freight  and  ticket  agent  not  released 
by  the  knowledge  that  he  gave  credit;  United  States  v.  Cutter,  2 
Curt  625,  F.  C.  14,911,  holding  sureties  to  be  liable  for  misappro- 
priations by  a  disbursing  officer  of  money  advanced  to  him  contrary 
to  statute;  United  States  v.  Minturn,  26  Fed.  Cas.  1273,  and  United 
States  y.  Hosmer,  26  Fed.  Cas.  377,  both  holding  the  sureties  on  a 
distiller's  bond  were  not  discharged  because  the  goods  were  per- 
mitted to  be  withdrawn  from  the  bonded  warehouse;  Common- 
wealth V.  Brice,  22  Pa.  St.  214,  60  Am.  Dec.  80,  holding  that  tile 
general  rule,  stated  in  the  principal  case,  applied  as  well  to  county 
as  to  State  officers;  Boone  Co.  v.  Burlington,  etc.,  R.  R.  Co.,  139  U. 
S.  693,  35  L.  323,  11  S.  Ct  690,  where  the  court  said  the  doctrine 
that  laches  did  not  affect  the  government,  did  not  apply  to  counties; 
United  States  v.  Sowers,  27  Fed.  Cas.  1277,  where  the  offlciala 
failed  to  appeal  from  the  decision  of  a  collector  of  the  port;  Gibbon» 
v.  United  States.  8  Wall.  274,  275,  19  L.  454;  Murdock  Grate  Co.  v. 
Com.,  152  Mass.  32,  24  N.  E.  856,  8  L.  R.  A.  402,  and  n.,  and  U.  S.  v. 
Buchanan,  8  How.  106,  12  L.  1000,  all  on  the  point  that  the  govern- 
ment is  not  responsible  for  the  misfeasance  or  wrongs  or  neglect 
of  subordinate  officers;  German  Bank  v.  United  States,  148  U.  S. 
580,  37  L.  569,  13  S.  Ct  705,  holding  the  United  States  is  not  liable 
for  the  amount  of  registered  bonds  cancelled  without  authority; 
Schuylkill  Co.  v.  Commonwealth,  36  Pa.  St  536,  holding  the  Insuft- 
ciency  of  the  bond  taken  from  the  county  treasurer  would  not  re- 
lease the  county  from  liability  to  the  State;  Hoge  v.  Brookover,  28- 
W.  Ya.  310,  discussing  whether  a  statute  requiring  judgment  liens 
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to  be  docketed  affected  a  Judgment  against  the  State;  Myers  y. 
Miller,  31  S.  E.  983,  but  holding  sheriff's  sureties  entitled  to  be 
subrogated  to  State's  rights. 

Bonds.— No  presumption  of  payment  of  the  bond  of  a  deputy 
postmaster  arises  where  but  littie  more  than  five  years  elapses  be- 
tween the  time  when  the  sum  due  from  the  principal  In  the  bond 
was  ascertained  and  the  institution  of  the  suit,  p.  326. 

Cited  In  United  States  v.  Ganssen.  2  Woods,  99,  F.  C.  15,192, 
holding  that  delay  of  the  government  in  enforcing  its  rights  cannot 
be  set  up  as  a  defense;  United  States  v.  Dalles  Military  Road  Co., 
140  U.  S.  632,  35  L.  571,  11  S.  Ct.  998,  on  the  point  that  the  defenses 
of  laches  and  State  claims  cannot  be  set  up  against  the  government; 
Commonwealth  v.  Baldwin,  1  Watts,  55,  26  Am.  Dec.  34,  holding  the 
commonwealth  was  not  bound  by  a  statute  limiting  liens  unless 
named;  United  States  v.  Adams,  54  Fed.  116,  holding  that  the  fail- 
ure to  present  a  claim  against  the  estate  of  a  deceased  marshal  was 
no  defense  to  an  action  against  his  sureties;  Crawn  y.  Common- 
wealth, 84  Va.  287,  10  Am.  St.  Rep.  843,  4  S.  E.  724,  on  the  point 
that  a  lapse  of  five  years  will  not  create  any  presumption  of  pay- 
ment or  operate  in  favor  of  the  sureties;  United  States  y.  Barnes, 
24  Blatchf.  472,  31  Fed.  709,  holding  that  the  United  States  omitting 
to  prove  its  claim  in  banlcruptcy  until  after  distribution,  could  pro- 
ceed against  the  assignee  personally;  United  States  y.  City  of  Alex- 
andria, 4  Hughes,  549,  19  Fed.  612,  holding  that  a  neglect  of  officers 
for  many  years  to  call  for  a  compliance  with  a  contract  could  not 
make  a  case  of  laches;  Seymour  v.  Van  Slyck,  8  Wend.  422,  holding 
that,  where  a  note  is  received  by  an  officer  as  collateral,  omission 
to  perform  the  duties  ordinarily  imposed  is  no  defense. 

Miscellaneous.— Cited,  but  not  in  point.  In  Cross  y.  Huntley,  13 
Wend.  387. 
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Another  phase  of  this  case  Is  reported  in  6  Pet.  95,  97,  8  L.  332,  833. 

Bvidence.—  Letter  on  the  subject  of  family  pedigree,  written  by 
an  aged  member  of  the  family,  tracing  back  the  pedigree  and  several 
branches  of  the  family  for  seventy  years.  Is  admissible,  p.  337. 

Evidence.—  In  questions  of  pedigree  the  declarations  of  ageQ  and 
deceased  members  of  the  family  may  be  proved  and  given  In 
evidence,  p.  337. 

Cited  in  Blann  y.  Beal,  5  Ala.  362,  holding  a  memorandum  by  a 
father  of  the  time  of  the  birth  of  a  child  is  admissible  after  his 
death,  but  not  If  he  were  alive;  in  the  note  to  Boudereau  v.  Mont- 
gomery, 4  Wash.  190,  F.  C.  1,694,  holding  depositions  between  other 
parties  on  the  same  point  may  b«3  used  to  prove  pedigree. 
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Syidenca^  A  motion  to  exclude  the  whole  evidence  of  the  plain- 
tiff, on  the  ground  that  it  was  incompetent,  cannot  be  granted  unless 
the  whole  was  incompetent,  p.  338. 

Cited  in  Rush  v.  French,  1  Ariz.  Ter.  125,  and  Ward  v.  Wilms,  16 
Colo.  88,  27  Pac.  248,  both  holding  that  it  is  only  where  the  testi- 
mony is  Inadmissible  for  any  purpose  that  a  general  objection  will 
suffice;  Glover  v.  Millings,  2  Stew.  &  P.  41,  holding  that  if  a  motion 
to  exclude  testimony  must  be  so  specific  as  to  call  attention  with 
reasonable  certainty  to  the  parts  objected  to;  Houston  v.  Perry,  5 
Tex.  467,  holding  a  general  objection  to  all  the  plaintiff's  testimony 
was  properly  overruled,  unless  the  whole  was  incompetent;  Budd  v. 
Brooke,  3  Gill,  220,  43  Am.  Dec.  325,  holding  that  where  objection 
is  made  to  evidence  offered  there  Is  no  error  in  overruling  it  if  part 
is  admissible;  Levy  v.  Taylor,  24  Md.  294;  Moore  v.  Leftwich,  1 
Stew.  &  P.  257,  and  Keeler  y.  Mauney,  89  N.  C.  372,  all  holding  that 
when  competent  and  incompetent  testimony  is  offered  in  a  single 
proposition,  error  cannot  be  assigned  for  its  entire  rejection.  See 
authorities  cited  under  next  head. 

Practice.— Courts  are  not  bound  to  do  more  than  respond  to  a 
motion  in  the  terms  in  which  It  is  made;  nor  to  modify  the  propo- 
sitions submitted  by  counsel  so  as  to  make  them  fit  the  case;  if 
they  do  not  fit,  that  is  enough  to  authorize  their  rejection,  p.  338. 

Cited  in  Carmichael  v.  Brooks,  9  Port  334,  holding  that  one 
asking  the  action  of  the  court  must  be  prepared  to  sustain  the 
whole  demand  In  the  precise  terms  in  which  it  is  made;  Smith  v. 
Brown,  8  Kan.  619,  on  the  point  that  on  a  motion  to  exclude  the 
whole  evidence  a  court  may  exclude  the  part  which  is  incompetent, 
but  is  not  bound  to  do  so;  Smith  v.  Zaner,  4  Ala.  105,  holding  that 
where  legal  and  illegal  testimony  are  offered  as  a  whole,  the  court 
is  not  bound  to  separate  the  good  from  the  bad,  but  may  reject  the 
whole;  Melton  v.  Troutman,  15  Ala.  537,  where  p^rt  of  a  dei)osition 
was  legal  and  part  illegal  evidence,,  and  a  party  objected  to  It  as  a 
whole;  Sterling  v.  Ripley,  3  Pinn.  163,  on  the  point  that  where  an 
instruction  is  good  in  part  and  bad  In  part  a  court  need  not  modify, 
but  may  refuse  It;  McGhee  v.  Wright,  16  111.  558,  on  the  point  that 
it  would  be  a  useless  ceremony  to  intimate  an  opinion  upon  a  ques- 
tion which  the  court  has  no  power  to  decide. 

Acknowledgrments.—  The  privy  examination  and  acknowledgment 
of  a  deed  by  a  feme  covert,  so  as  to  pass  or  convey  her  estate,  can- 
not be  proved  by  parol  testimony,  p.  338. 

Cited  and  principle  affirmed  in  McCormack  v.  Woods,  14  Bush 
<Ky.),  84,  holding  that  whether  a  deed  has  been  properly  executed 
by  a  married  woman,  must  be  proved  by  the  record;  Chauvin  v. 
Wagner,  18  Mo.  544,  holding  a  certificate  must  substantially  comply 
with  the  statute  and  if  defective  cannot  be  aided  in  equity  nor  by 
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parol;  Lindley  t.  Smith,  46  IlL  628,  holding  a  defective  certificate 
cannot  be  corrected  by  the  parol  evidence  of  the  officer  making  It; 
Burnett  v.  Shackleford,  6  J.  J.  Marsh.  584,  22  Am.  Dec.  102,  holding 
parol  evidence  inadmissible  to  prove  the  acknowledgment  was  dif- 
ferent from  the  certificate;  O'Ferrall  v.  Simplot,  4  G.  Greene,  165, 
holding  a  material  omission  in  a  certificate  cannot  be  supplied  by 
parol;  Applegate  v.  Gracy,  9  Dana,  217,  219;  McKollar  v.  Peck,  2 
Posey,  193,  194;  Miller  v.  Texas  &  P.  Ry.  CJo.,  132  U.  S.  690,  33  L. 
501,  10  S.  Ct.  215,  and  Willis  v.  Gattman,  53  Miss.  731,  all  holding 
that  it  iVas  not  competent  to  show  by  parol  that  there  had  been  a 
privy  examination;  O'Ferrall  v.  Simplot,  4  Iowa,  396,  397,  and  First 
Nat.  Bank  v.  Paul,  75  Va.  602,  40  Am.  Rep.  742,  holding  that  parol 
evidence  of  an  omission  by  mistake  is  inadmissible;  Leftwich  v. 
Neal,  7  W.  Va.  576,  where  the  words  "she  had  willingly  executed 
the  same,"  were  omitted;  Scott  v.  Simons,  70  Ala.  357,  where  a 
certificate  used  the  word  "  voluntarily,"  without  saying  "  of  her 
own  free  will."  See  note  to  52  Am.  Dec.  521,  522,  discussing  the 
power  to  amend  certificates  of  acknowledgment. 

Karried  women.—  By  the  common  law  a  married  woman  can,  in 
general,  do  no  act  to  bind  her;  her  acts  are  not  like  those  of  infants 
and  some  other  disabled  persons,  voidable  only,  but  are  in  general 
void  ab  initio,  p.  338. 

Cited  in  McDaniel  v.  Grace,  15  Ark.  479,  holding  that  as  a  married 
woman  can  only  convey  by  virtue  of  a  statute,  a  substantial  devia- 
tion will  avoid  the  deed;  Petesch  v.  Hambach,  48  Wis.  449,  4  N.  W. 
568,  holding  a  conveyance  by  a  married  woman  cannot  be  reformed 
as  against  her  unless  by  virtue  of  an  express  statute;  Whltworth  v. 
Carter,  43  Miss.  70,  discussing  the  power  of  a  married  woman  to 
contract  debts;  T.  T.  Hay  dock  Car  Co.  v.  Pier,  74  Wis.  586,  43  N. 
W.  504,  discussing  her  power  to  be  an  assignee  for  creditors. 

Becorda.— What  the  law  requires  to  be  done  and  ap];)ear  of  record, 
can  only  be  done  and  made  to  appear  by  the  record  itself  or  an  ex- 
emplification of  the  record,  p.  340. 

Cited  in  Young  v.  Thompson,  14  111.  381,  on  the  point  that  a  record 
must  be  complete  In  itself  and  If  deficient  cannot  be  aided  by  parol; 
Vestal  V.  State,  3  Tex.  App.  655,  holding  that  parol  evidence  Is  not 
admissible  to  contradict,  vary  or  falsify  a  record;  Cent.  Land  Co. 
▼.  Laldley.  32  W.  Va.  141,  25  Am.  St  Rep.  803,  9  S.  B.  64,  3  L.  R.  A. 
830,  and  n.,  where  deed  by  married  woman  was  void  because  defect* 
ively  acknowledged,  she  cannot  ratify  it  by  acts  in  pais;  Sewall  v. 
Haymaker,  127  U.  S.  727,  32  L.  302,  8  S.  Ct  1353,  discussing  the 
form  required  to  pass  her  lands  In  Virginia;  Cook  y.  Burnley,  11 
Wall.  669,  20  L.  30,  holding  that  in  case  of  a  deposition  an  omission 
in  the  certificate  was  fatal  to  the  deposition. 
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Acknowledgments.—  The  fact  that  there  has  been  an  acknowledg- 
ment and  privy  examination  of  a  feme  covert  executing  a  deed  Is 
unavailing  If  there  be  no  record  of  It,  p.  340. 

Cited  In  Wambole  v.  Foote,  2  Dak.  Ter.  19,  2  N.  W.  244,  holding 
that  it  is  not  the  fact  of  privy  examination  alone  but  the  recording 
or  certifying  of  the  fact  which  makes  the  deed  effectual;  Lane  v. 
Dolick,  6  McLean,  204,  F.  C.  8,049,  holding  it  is  the  acknowledgment 
that  gives  effect  and  that  must  substantially  conform  to  the  law; 
Hitz  V.  Jenks,  123  U.  S.  304,  31  L.  150,  8  S.  Ct.  147,  holding  a  cer- 
tificate cannot  be  controlled  or  avoided  except  for  fraud,  by  extrinsic 
evidence;  Jefferson  Co.  B.  A.  v.  Hell,  81  Ky.  515,  where  a  certificate 
was  irregular  and  the  recorder,  who  was  not  a  deputy  clerk,  re- 
corded a  certificate  in  due  form. 

A  certificate  of  acknowledgement  and  recording  of  the  deed  of  a 
husband  and  wife  is  not  sufficient  in  law  to  pass  her  estate  where 
it  shows  no  privy  examination  of  the  feme,  p.  340. 

Cited  in  Morrison  v.  Wilson,  13  Cal.  498,  73  Am.  Dec.  596,  and 
Simms  V.  Hervey,  19  Iowa,  286,  both  holding  that  a  married  woman 
can  only  convey  in  the  form  and  manner  prescribed  by  statute, 
whatever  that  may  be;  Applegate  v.  Gracy,  9  Dana  (Ky.),  217,  219, 
223,  holding  a  certificate  does  not  transfer  title  unless  her  privy 
examination  and  acknowledgment  are  certified  in  due  form  and 
recorded  within  the  time  prescribed;  Goodenough  v.  Warren,  5 
Sawy.  498,  F.  C.  5,534,  on  the  point  that,  except  in  the  case  of 
married  women,  a  deed  at  common  law  is  valid,  although  not  wit- 
nessed, acknowledged  or  recorded;  Fauntleroy  v.  Dunn,  3  B.  Mon. 
613,  where  deeds  certifying  merely  that  a  wife  relinquished  her 
right  of  dower  was  held  void;  Moore  v.  Thomas,  1  Or.  203,  holding 
that  without  acknowledgment  a  married  woman  does  not  relinquisli 
her  dower  by  signing  and  sealing  her  husbarid's  .deed;  George  v. 
Goldsby,  23  Ala.  332,  and  Pratt  v.  Battels,  28  Vt  689,  both  holding 
an  acknowledgment  should  show  on  the  face  of  the  certificate  that 
it  was  made  separately  from  her  husband;  Boykin  v.  Rain,  28  Ala. 
340,  65  Am.  Dec.  351,  where  the  certificate  did  not  show  she  was 
"  without  any  fear;  "  James  v.  Fisk,  9  Smedes  &  M.  152,  47  Am.  Dec. 
113,  where  the  acknowledgment  and  privy  examination  were  not 
made  before  the  proper  officer;  Dodge  v.  HoUingshead,  6  Minn.  51, 
80  Am.  Dec.  439,  holding  that  the  certificate  is  not  conclusive  evi- 
dence of  the  facts  certified,  but  rebuttable;  Woods  v.  Polhemus,  8 
Ind.  64,  where  an  acknowledgment  in  New  York  was  held  void  as 
to  lands  in  Indiana,  because  not  conforming  to  their  laws;  Daviess 
v.  Fairbaim,  3  How.  648,  11  L.  766,  on  the  point  that  the  Virginia 
act  of  1748,  in  regard  to  acknowledgments,  was  adopted  in  Ken- 
tucky and  never  repealed.  See  note  to  41  Am.  Dec.  180,  citing 
authorities  on  the  private  examination  of  a  wife. 
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Judgments. —  Where  a  court  has  jurisdiction,  It  has  a  right  to 
decide  every  question  which  occurs  In  the  cause,  and  whether  Its 
decisions  be  correct  or  otherwise,  its  Judgment  until  reversed  is 
regarded  as  binding  in  every  other  court,  but  if  it  act  without 
authority,  its  Judgments  and  orders  are  regarded  as  nulUties,  p.  340. 

The  citations  collate  a  very  large  number  of  cases  affirming  and 
discussing  this  principle,  ^and  variously  applying  It:  Beauregard 
V.  City  of  New  Orleans,  18  How.  503,  15  L.  472,  on  the  point  that 
if  a  court  has  Jurisdiction,  Its  decisions  upon  questions  that  arise 
regularly  are  binding  upon  all  other  courts,  until  reversed;  Tomp- 
kins V.  Tompkins,  1  Story,  553,  F.  O.  14,091,  holding  that  decrees 
of  courts  having  Jurisdiction  are  conclusive  upon  all  parties  and  not 
re-examinable  in  any  court;  Holmes  v.  Jennison,  14  Pet.  627,  628, 
10  L.  627,  on  the  point  that  where  power  is  given  to  any  tribunal, 
Its  decision  is  revisable  only  by  a  tribunal  which  has  supervisory 
power;  Dorsey  v.  Garey,  30  Md.  496,  holding  that  where  a  discre- 
tion has  been  exercised  in  a  case  within  the  provisions  of  the  code, 
it  cannot  be  examined  collaterally;  Hampson  v.  Ware,  4  Iowa,  16, 
66  Am.  Dec.  118,  on  the  point  that  a  Judgment  of  a  court  of  com- 
petent Jurisdiction  cannot  be  inquired  into  and  set  aside  on  an 
injunction  to  stay  execution;  Thompson  v.  Tolmie,  2  Pet.  168,  7 
li.  385;  Otis  v.  The  Rio  Grande,  1  Woods,  281,  F.  C.  10,613;  United 
States  V.  Debs,  64  Fed.  739;  Evans  v.  Perclfull,  5  Ark.  429;  Rodgera 
v.  Evans,  8  Ga.  145.  52  Am.  Dec.  391;  Smith  v.  Knowlton,  11  N.  H. 
198;  Miltimore  v.  Miltlmore,  40  Pa.  St.  155,  and  Derby  v.  Jacques, 
1  Cliff.  437.  F.  C.  3,817,  all  holding  that  if  a  court  has  Jurisdiction, 
errors  and  Irregularities  must  be  corrected  by  some  direct  proceed- 
ing and  are  not  ground  of  collateral  attack;  Amory  v.  Amory,  3 
Biss.  271,  F.  C.  334,  and  Elder  v.  Richmond  G.  &  S.  M.  Co.,  58  Fed. 
539,  540,  19  U.  S.  App.  118,  both  holding  that  errors  in  the  Judgment 
of  a  State  court  having  Jurisdiction  are  revie<vable  only  by  the 
proper  State  tribunals  and  not  by  Federal  courts;  Voorhees  v.  Bank 
of  the  United  States,  10  Pet.  478,  9  L.  501,  holding  that  all  defects 
in  setting  out  a  title  or  In  the  evidence  to  prove  It,  as  well  as 
Irregularities,  can  be  examined  only  on  appeal;  Swiggart  v.  Harber, 
4  Scam.  371.  39  Am.  Dec.  423,  holding  an  irregularity  in  the  issuing 
of  a  fieri  facias  cannot  be  Inquired  into  collaterally;  KIttredge  v. 
Emerson,  16  N.  H.  262,  on  the  point  that  a  Judgment  founded  upon 
an  erroneous  construction  of  the  bankrupt  act,  is  binding  until  re- 
versed; Williams  V.  Saunders.  5  Cold.  78,  holding  a  decree  of  a 
register  of  wills  of  another  State  having  Jurisdiction,  conclusive 
upon  all  persons  until  reversal;  Tucker  v.  Harris,  13  Ga.  8,  58  Am. 
Dec.  492,  holding  a  Judgment  of  a  court  of  ordinary  to  be  binding 
until  reversed  and  not  attackable  collaterally;  Holcorabe  v.  Phelps, 
16  Conn.  131,  132,  holding  a  decree  of  a  Probate  Court  having  Juris- 
diction granting  administration  was  a  complete  protection  to  the 
administrator;  In  re  Warfield,  22  Cal.  64,  83  Am.  Dec.  51,  on  the 
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point  that  the  admission  by  a  Probate  Court  haying  Jnrlsdictlon  of 
will  to  probate,  Is  final,  except  upon  reversal;  Yates  v.  Houston,  d 
Tex.  447,  where  the  court  considered  the  conclusiveness  of  a  Judg- 
ment of  a  Probate  Court  having  jurisdiction  awarding  land;  Btell 
V.  Glass,  1  Ga.  486,  holding  that  the  action  of  a  court  of  ordinary, 
having  Jurisdiction  as  to  investments,  cannot  be  set  aside  indirectly; 
Palmer  v.  Oakley,  2  Doug.  491,  47  Am.  ^  Dec.  68,  holding  that  the 
failure  of  an  administrator  to  give  bond  with  two  sufficient  sureties 
does  not  invalidate  the  proceedings;  Lancaster  v.  Wilson,  27  Qratt 
630,  and  Bank  of  the  United  States  v.  Voorhees,  1  Mcl^ean,  224, 
F.  C.  939,  both  holding  that  errors  in  the  proceedings  do  not  affect 
the  title  of  the  purchaser  under  the  judgment;  Burdett  v.  Sllsbee, 
15  Tex.  618,  holding  that  sale  by  a  court  of  competent 'jurisdiction 
cannot  be  collaterally  impeached  unless  for  fraud;  Jackson  ex  dem. 
V.  Astor,  1  Pinn.  161,  39  Am.  Dec.  294;  Wyman  v.  Campbell,  6 
Port.  241,  31  Am.  Dec.  689,  and  Price  v.  Winter,  16  Fla.  106,  all 
holding  that  If  a  court  had  Jurisdiction  to  sell  the  property  of  a 
decedent,  a  purchaser  was  not  affected  by  Irregularities  or  errors; 
Newcomb  v.  Smith,  5  Ohio,  451,  where  a  claim  under  an  invalid 
sale  of  decedent's  property  was  held  Insufficient  to  defeat  ejectment; 
Pensley  v.  Hayes,  22  Iowa,  34,  92  Am.  Dec.  368,  holding  that 
objections  not  jurisdictional,  but  relating  to  the  regularity  of  the 
proceedings,  cannot  invalidate  a  title  through  a  guardian's  sale; 
Cockey  v.  Cole,  28  Md.  284,  92  Am.  Dec.  686,  holding  that  irregu- 
larities for  which  a  sale  in  foreclosure  could  be  set  aside  are  no 
ground  of  collateral  attack. 

Elsewhere  are  the  following  cases  which  assert  and  rely  upon 
the  rule:  Ponder  v.  Moseley,  2  Fla.  267,  48  Am.  Dec.  201,  con- 
sidering the  effect  of  a  reversal  on  the  title  of  a  purchaser;  The 
Monte  A,  12  Fed.  336,  holding  that  if.  pending  proceeding  upon 
libel  in  rem,  the  property  was  sold  as  perishable,  although  the  libel 
might  be  afterwards  dismissed,  the  purchaser's  title  is  not  impaired; 
Beattie  v.  Wilkinson,  36  Fed.  650,  holding  that  a  petition  by  a  court 
having  jurisdiction  protected  a  purchaser,  although  the  peraon  at- 
tacking the  proceedings  was  not  a  party;  Buckmaster  v.  Carlln,  ^ 
Scam.  108,  which  held  a  title  under  a  foreclosure  sale  not  affected 
because  the  statute  creating  the  bank  was  held  unconstitutional; 
Sutherland  v.  De  Leon,  1  Tex.  309,  46  Am.  Dec.  107,  where  it  was 
contended  that  a  judgment  was  void  because  an  act  under  which 
an  attachment  was  sued  out  was  unconstitutional;  Vanteburg  ▼. 
Block,  3  Mont.  468,  holding  a  judgment  against  a  married  woman, 
though  erroneous,  was  valid  until  reversed;  Bank  of  the  United 
States  V.  Moss,  6  How.  38,  12  L.  334,  citing  authorities  and  hold- 
ing that  a  mere  error  of  law  Is  never  justification  for  annulling  a 
judgment  at  a  subsequent  term,  summarily  on  motion;  Hollister 
V.  Abbott  31  N.  H.  448.  64  Am.  Dec.  344,  where  a  party  neglected 
to  plead  a  discharge  in  bankruptcy,  obtained  aft*»r  suit  commenced 
and  Judgment  by  default,  and  It  was  held  he  could  not  have  the 
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default  set  aside;  Green  v.  Saulsbury,  6  Del.  Ch.  898,  88  Atl.  682, 
discussing  whether,  where  a  widow  made  an  election,  any  other 
court  could  allow  a  revocation;  Greenup  v.  Crooks,  50  Ind.  420, 
where  a  former  Judgment  as  to  the  priority  of  a  mortgage  over  a 
mechanic's  lien  was  held  conclusive;  Deal  v.  Harris,  8  Md.  43,  63 
Am.  Dec.  687,  holding  that  under  a  judgment  of  an  inferior  court 
having  jurisdiction  the  parties  enforcing  It  are  not  trespassers, 
although  it  is  erroneous;  Bell  v.  Ohio  L.  &  T.  Co.,  t  Biss.  270,  P.  0. 
1,260,  holding  that  jurisdiction  once  attaching  is  conclusive,  and 
thereafter  any  orders  by  another  court  are  without  authority;  Ex 
parte  Bond,  9  S.  C.  81,  30  Am.  Rep.  21,  h61dlng  a  wrongful  sentence 
by  a  court  having  jurisdiction  could  only  be  remedied  by  appeal; 
flatter  of  Executive  Communication,  14  Fla.  306,  holding  the  senate 
lias  exclusive  jurisdiction  to  try  impeachments  and  courts  could  not 
interfere  In  such  cases;  Poteet  v.  County  Commissioners,  30  W.  Va. 
84,  3  S.  E.  112.  on  the  point  that  when  no  mode  of  revising  a  de- 
cision of  an  officer  is  made,  his  decision  Is  final;  Board  of  Commrs. 
of  Clay  County  v.  Markle,  46  Ind.  110,  where  the  court  discussed 
the  conclusiveness  of  the  decisions  of  a  board  of  commissioners  to 
relocate  county  seats:  Buffalo,  etc.,  R.  R.  Co.  v.  Supervisors  of  Brie 
County,  48  N.  Y.  99,  holding  the  decisions  of  assessors,  where  they 
have  jurisdiction,  cannot  be  collaterally  attacked;  Moch  v.  Virginia 
P.  &  M.  I.  Co.,  10  Fed.  706,  on  the  point  that  a  judgment  of  a 
sister  State  has  same  effect  as  in  State  where  rendered;  Turley 
V.  Dreyfus,  33  La.  Ann.  888,  holding  a  judgment  of  a  sister  State 

.  was  subject  to  all  the  defenses  which  can  be  legally  opposed  to 
judgments;  Grlgnon  v.  Astor,  2  How.  343,  11  L.  292,  holding  it  was 
for  the  court  to  decide  upon  the  existence  of  facts  giving  jurisdic- 
tion, and  the  exercise  of  the  jurisdiction  is  presumptive  that  the 
facts  were  proved;  Decatur  v.  Paulding,  14  Pet.  600,  602,  10  L.  609, 
611,  citing  authorities  and  discussing  the  distinction  between  Juris- 
diction and  its  exercise:  Mnncaster  v.  Bland,  11  La.  Ann.  508,  on 
the  point  that  the  want  of  Jurisdiction  must  be  an  ori^nal  and 
radical  want  of  Jurisdiction;  Lucas  v.  Bank  of  Darien,  2  Stew.  310, 
holding  a  judgment  of  a  sister  State  without  Jurisdiction  was  void 
at  law,  and  equity  would  not  relieve;  Murray  v.  American  Surety 
Co.,  70  Fed.  346,  44  IT.  S.  App.  43,  holding  the  exercise  in  a  purely 
statutory  proceeding  of  a  power  not  authorized  was  void;  Rialey  v. 
Phenlx  Bank,  83  N.  Y.  337,  38  Am.  Rep.  433,  holding  that  If  a 
court  is  authorized  to  exercise  Jurisdiction  in  a  particular  case 

^only,  any  other  exercise  is  a  nullity. 

Other  cases  which  affirm  and  follow  the  rule  are:  Barkeloo 
T.  Randall,  4  Blackf.  478,  32  Am.  Dec.  47,  holding  an  inferior 
court  entitled  to  issue  process  on  certain  prerequisites,  acts  without 
jurisdiction  in  issuing  the  process  without  those  prerequisites; 
Torrance  v.  Torrance,  53  Pa.  St.  510,  on  the  point  that  a  want  of 
Jurisdiction  was  as  fatal  to  the  acts  of  an  Orphans'  Court  as  to 
any  other;  Hickey  v.  Stewart,  3  How.  762,  11  L.  819,  where  a  Judg- 
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mcut  of  the  Court  of  Chancery  of  Mississippi,  establishing  a  Spanish 
grant,  was  held  to  be  void  as  without  Jurisdiction;  McGehee  v.  Wll- 
kins,  31  Fla.  86,  12  So.  229,  holding  that  where  a  defendant  was 
not  before  the  court  the  Judgment  was  coram  non  Judlce;  Bruce 
V.  Strickland,  47  Ala.  196,  hol.ding  that  to  sustain  a  final  decree  of 
a  Probate  Court  on  final  settlement  the  record  must  affirmatively 
show  notice;  State  v.  Kinmore,  54  Minn.  140,  40  Am.  St  Rep.  307, 
55  N.  W.  831,  holding  a  Probate  Court  acquired  no  Jurisdiction 
to  proceed  against  a  child,  when  the  petition  was  wholly  Inadequate; 
Eaton  V.  Badger,  33  N.  H.  238,  holding  a  Judgment  against  a  non- 
resident without  service  or  attachment  Is  a  nullity;  Hauswlrth 
V.  Sullivan,  6  Mont  210,  9  Pac.  802,  holding  a  Judgment  based 
on  a  service  of  summons  on  Sunday  was  a  nullity;  In  re  Eaton,  51 
Fed.  805,  holding  that  in  a  Federal  Circuit  Court  an  Injunction  is 
not  void  because  the  necessary  Jurisdictional  facts  do  not  appear; 
Dexter  v.  Say  ward,  84  Fed.  300,  302,  where  a  Judgment  on  a  case 
removed  to  a  Circuit  Court  was  held  not  to  be  collaterally  assailable, 
although  the  record  did  not  show  facts  to  warrant  the  removal; 
In  re  Haynes,  30  Fed.  770,  holding  that  if  the  Circuit  Court  does  not 
obtain  Jurisdiction,  an  order  of  arrest  is  void;  Flthlan  v.  Monks, 
43  Mo.  521,  holding  a  Judgment  in  foreclosure  against  a  mortgagor 
and  his  vendee  who  had  agreed  to  pay  off  the  incumbrance,  was 
a  nullity;  In  re  Mousseau,  30  Minn.  205,  14  N.  W.  888,  holding  that 
where  a  will  had  been  regularly  probated  a  re-probate  was  without 
Jurisdiction;  Darden  v.  Lines.  2  Fla.  573,  holding  the  Supreme 
Court  has  no  Jurisdiction  in  a  cause  on  an  appeal  from  a  decree 
pro  forma  entered  in  the  court  below  by  consent;  Horan  v.  Wahren- 
berger,  9  Tex.  319,  58  Am.  Dec.  146,  holding  a  Judgment  of  a 
Supreme  Court  on  appeal  in  a  case  where  the  Judgment  of  the 
District  Court  was  without  authority  Is  void;  Lyles  v.  Holies,  8  S. 
C.  262,  holding  a  Judge  cannot  at  chambers  make  an  order  for 
Judgment  in  an  action  of  trover:  Russell  v.  Perry,  14  N.  H.  155, 
holding  a  Judgment  by  a  Justice  of  another  State  in  a  case  In 
which  he  was  interested  was  void;  Cary  v.  Dixon,  51  Miss.  600, 
holding  that  a  Judgment  against  a  married  woman  in  a  case  un- 
authorized by  law  was  a  nullity;  People  ex  rel.  v.  Liscomb,  60 
N.  Y.  568,  19  Am.  Rep.  216,  holding  a  statute  excluding  the  right 
of  habeas  corpus  to  one  detained  under  a  final  Judgment,  did  not 
apply  where  the  court  had  no  Jurisdiction;  Hall  v.  Wadsworth,  80 
W.  Va.  57,  3  S.  E.  30,  on  tire  point  that  a  Judgment  without  Juris- 
diction is  not  the  less  Invalid  because  under  an  unconstitutional, 
statute  giving  Jurisdiction;  James  v.  Smith,  2  S.  C.  188,  where  a 
Circuit  Court  attached  a  sheriff  for  contempt  In  a  proceeding  In 
which  It  had  ao  Jurisdiction;  Tracy  v.  Tuffly,  134  U.  S.  220,  31  L.  409, 
8  S.  Ct  493,  holding  a  Circuit  Court  could  not  restrain  the  removal 
of  a  city  ofllcer  and  an  Injunction  issued  is  absolutely  void. 

Aside  from  the  foregoing,  the  syllabus  principle  Is  relied  upon  In 
State  ex  rel.  v.  Tissot  40  La.  Ann.  602,  4  So.  484,  holding  that 
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district  Judges  are  without  jurisdiction  to  determine  contested  elec- 
tions touching  rights  of  legislators  to  seats;  Bowler  v.  Eldridge,  18 
Conn.  13,  Reed  v.  Wright,  2  G.  Greene,  37,  and  Doe  ex  dem.  ▼. 
LitherbeiTy,  4  McLean,  445,  F.  C.  13.251,  all  on  the  point  that  there 
must  be  Jurisdiction  to  protect  officers  from  liability  as  trespAssers; 
Lowry  V.  Erwln,  6  Rob.  (La.)  205,  holding  that  if  there  is  a  want 
of  Jurisdiction  a  sale  under  the  Judgment  passes  no  title;  Savacool 
V.  Boughton,  5  Wend.  179,  21  Am.  Dec.  188,  holding  that  process 
is  void  upon  its  face  and  does  not  Justify  an  officer  If  it  issue  from 
a  court  without  Jurisdiction;  Campbell  v.  Webb,  11  Md.  482, 
holding  that  an  officer  is  responsible  when  he  executes  process 
Issued  by  a  tribunal  with  inferior  limited  Jurisdiction;  Ex 
parte  Holman,  28  Iowa,  178,  dissenting  opinion,  on  the  point 
that  if  a  Circuit  Court  had  no  Jurisdiction  of  an  offense  all 
persons  concerned  in  executing  the  Judgment  would  be  trespassers; 
Hooes  V.  SherriU,  16  Wend.  47,  dissenting  opinion,  on  the  point  that 
a  Justice  exceeding  his  authority  is  liable  as  a  trespasser;  Kissell 
V.  St.  Louis  Public  Schools,  18  How.  25,  on  the  point  that  the 
statutes  conferrmg  power  on  the  surveyor-general  are  the  limits  of 
his  powers  and  controversies  were  to  be  decided  by  the  courts; 
Pierce  v.  Pi*ace,  2  Wash.  94,  26  Pac.  195,  where  the  question  was 
as  to  the  conclusiveness  of  findings  of  a  register  and  receiver; 
Bennett  v.  Farrar,  2  Gilm.  602,  holding  decisions  of  registers  and 
receivers  and  of  a  board  to  determine  pre-emption  claims  will  not 
be  interfered  with  by  the  courts;  Wilcox  v.  Jaclcson,  13  Pet.  511, 
10  L.  270,  holding  that  registers  and  receivers  in  granting  pre- 
emptions in  land  In  which  they  cannot  be,  are  acting  without 
their  Jurisdiction;  Stephenson  v.  Smith,  7  Mo.  68S,  discussing  the 
validity  of  patents  and  the  power  of  courts  to  decree  the  land 
to  the  party  to  whom  it  belongs;  Rose  v.  Richmond  M.  Co.,  17  Nev. 
62,  27  Pac.  1112,  holding  that  a  District  Court  in  a  suit  to  deter- 
mine conflicting  mining  claims  can  try  every  question,  and  the 
land  department  cannot  take  action  until  the  controversy  Is  deter- 
mined; Mon-ill  V.  Taylor,  6  Neb.  246.  holding  a  board  of  commis- 
sioners had  no  authority  In  taxation,  unless  the  requirement  as  to 
oath  of  the  assessor  was  complied  with;  Arberry  v.  Beavers,  6 
Tex.  460,  55  Am.  Dec.  796,  folding  the  action  of  a  chief  Justice 
in  ordering  an  election  under  power  given  In  a  statute,  cannot  be 
controlled  by  mandamus;  Wlghtraan  v.  Karsner,  20  Ala.  454,  455, 
holding  that  a  claim  against  a  county  allowed  at  an  unauthorized 
term  of  the  commissioners  court  created  no  liability;  Robertson  v. 
State,  109  Ind.  83,  10  N.  E.  584,  holding  that  where  there  is  no  Juris- 
diction the  court  will  not  express  an  opinion  upon  the  merits.  See 
note  to  11  Am.  Rep.  439,  citing  authorities  on  the  power  to  attaclc 
judgments  collaterally.  Cited  generally  in  Fraser  y.  Wllley,  2 
Fla.  120,  discussing  the  meaning  of  the  word  "  decision." 

Distinguished  in  Kyle  v.  Evans,  3  Ala.  483,  37  Am.   Dec.  708, 
holding  a  justice  may,  by  pt.rol,  authorize  another  to  issue  execn- 
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tion  in  his  name.  Not  applied,  Smith  ▼.  Morrill,  65  Pac.  825,  en- 
joining a  Judgment  regular  on  its  face,  but  declared  voidable  for 
failure  to  serve  summons  on  defendant 

Judgments. —  Jurisdiction  of  any  court  exercising  authority  over 
a  subject  may  be  inquired  into  in  every  court  when  the  proceed- 
ings of  the  former  are  relied  on,  and  brought  before  the  latter  by 
the  one  claiming  the  benefit  of  such  proceedings,  p.  341. 

Upon  this  proposition  also  the  citing  cases  are  numerous  and 
show  many  applications  of  the  rule:  Williamson  v.  Berry,  8  How. 
541,  12  L.  1190,  where  the  rule  was  applied,  although  it  had  been 
decided  by  the  highest  tribunal  that  the  court  had  jurisdiction; 
Bumham  v.  Webster,  2  Ware  (Dav.).  240,  F.  C.  2,178,  holding  there 
is  no  presumption  In  favor  of  the  authority  of  foreign  courts,  but 
it  must  expressly  appear;  Guthrie  v.  Lowry,  84  Pa.  St.  537,  hold- 
ing in  an  action  on  a  judgment  of  a  sister  State,  the  record  may  be 
contradicted  by  impeaching  the  jurisdiction;  Penny  wit  v.  Foote* 
27  Ohio  St  618,  22  Am.  Rep.  351,  on  the  point  that  it  may  be 
shown  a  court  did  not  have  jurisdiction,  although  the  record  re- 
cited that  the  facts  conferring  it  existed;  Goodman  v.  Winter,  64 
Ala.  431,  on  the  point  that  any  court  before  which  a  judgment  is 
produced  as  the  foundation  of  a  right  can  and  must  Inquire  whether 
it  had  jurisdiction;  Chemung  Canal  Co.  v.  Judson.  8  N.  Y.  259, 
holding  that  the  jurisdiction  of  District  Courts  of  the  United  States 
could  be  inquired  into;  Craig  v.  Andes,  93  N.  Y.  410,  holding  the 
proceedings  of  a  county  judge  under  a  statute  In  aid  of  a  railroad 
may  be  questioned;  Epping  v.  Robinson,  21  Fla.  48,  on  the  point 
that  where  a  court  is  of  limited  jurisdiction  everything  necessary 
to  give  the  jurisdiction  should  appear;  RusseU  v.  Perry,  14  N.  H. 
156,  where  a  judgment  of  a  justice  of  the  peace  In  another  State 
was  attacked;  Walker  v.  Myers,  36  Tex.  252,  on  the  point  that 
judgments  of  courts  of  inferior  jurisdiction  cannot  be  aided  by 
presumption;  Clark  v.  Holmes,  1  Doug.  (Mich.)  394,  399,  holding  the 
jurisdiction  of  inferior  tribunals  may  be  Inquired  Into,  even  when 
it  tends  to  contradict  the  minutes  and  dockets;  Ex  parte  O'Brien,  127 
Mo.  491,  30  S.  W.  161,  holding  a  person  committed  for  contempt 
by  an  inferior  court  can  show  want  of  authority  and  attack  the 
jurisdictional  recitals  in  the  commitment;  Pritchett  v.  Clark,  5 
Harr.  72,  dissenting  opinion,  holding  that  if  the  jurisdiction  of  the 
court  appear  of  record,  it  is  conclusive;  Kittredge  v.  Emerson,  15 
N.  H.  266,  on  the  point  that  the  jurisdiction  of  courts  to  issue  in- 
junctions may  be  inquired  Into;  Guaranty  T.  Co.  v.  Green  Cove  R.  R. 
Co.,  139  U.  S.  147,  35  L.  120,  11  S.  Ct.  516,  holding  a  decree  in 
foreclosure,  based  upon  an  insufficient  publication  of  notice,  was 
void;  Ferguson  v.  Crawford,  70  N.  Y.  259,  26  Am.  Rep.  593,  hold- 
ing a  judgment  may  be  impeached  by  showing  one  was  not  served 
with  process  and  did  not  appear;  Putnam  v.  Man,  3  Wend.  205,  20 
Am.  Dec  687,  holding  evidence  to  impeach  a  return  of  a  sheriff 


715  *  ^  EUlott  Y.  PeirsoL  lPet32<»-d4a 

by  showing  that  a  summons  was  not  personally  served,  was  ad- 
missible; Mastin  Y.  Gray,  19  Kan.  463,  465,  469,  27  Am.  Rep. 
152,  155,  158,  where  a  title  under  sheriff's  deed  was  Impeached  by 
showing  that  a  return  of  service  of  summons  was  false;  Morrow 
Y.  Weed,  4  Iowa,  89,  and  Cooper  v.  Sunderland,  3  Iowa,  129,  130, 
134,  66  Am.  Dec.  61,  62,  65,  both  holding  that  the  sufficiency  of  a 
petition  calling  into  action  the  power  or  Jurisdiction  of  a  court, 
cannot  be  questioned  collaterally. 

In  addition  to  the  foregoing,  are  the  following  which  assert  and 
rely  upon  the  syllabus  principle:  Green  vault  v.  Farmers  Sn 
Mechanics'  Bank,  2  Doug.  (Mich.)  507,  where  a  court  held  a  Judg- 
ment void  because  a  writ  was  issued  without  the  affidavit  required 
by  statute;  Moore  v.  Edgefield,  32  Fed.  501,  holding  that  in  an 
application  for  a  mandamus  for  the  levy  of  a  tax  to  pay  a  Judg- 
ment, it  is  competent  to  show  that  the  Judgment  was  obtained 
coram  non  Judice;  Polk  v.  Steamer  J.  W.  French,  5  Hughes,  432; 
S.  G.,  sub  nom.  The  J.  W.  French,  13  Fed.  919,  holding  a  court  may 
examine  collaterally  into  the  Jurisdiction  of  another  court  to  pass 
upon  questions  of  title  to  property;  Adams  v.  Terrill,  4  Woods,  341, 
4  Fed.  800,  where  the  proceedings  of  a  bankruptcy  court  were 
attacked  collaterally  for  a  want  of  Jurisdiction;  Thompson  v.  Whit- 
man, 18  Wall.  467,  21  L.  901,  holding  that  whether  an  offense  took 
place  within  the  county  where  the  prosecution  took  place,  may  be 
inquired  into;  Holmes  v.  Oregon,  efc,  R.  R.  Co.,  9  Fed.  245,  de- 
clining to  re-examine  State  court's  decision,  adjudging  that  a  testa- 
tor was  a  resident  within  its  Jurisdiction;  In  re  Tarble,  25  Wis. 
897,  3  Am.  Rep.  88,  holding  State  courts  could  inquire  upon  habeaa 
corpus  into  the  cause  of  detention  of  a  prisoner  held  by  a  military 
officer;  United  States  v.  Stowell,  2  Curt.  156,  F.  C.  16,409,  upon 
the  necessity  on  an  indictment  for  obstructing  a  marshal,  of  the 
facts  necessary  to  the  power  to  issue  the  process  appearing;  In 
re  Reynolds,  20  Fed.  Cas.  596,  holding  that  the  decision  of  a  State 
court  remanding  a  prisoner  in  habeas  corpus  is  no  bar  to  a  writ 
by  a  Federal  court;  Case  of  the  Electoral  College,  1  Hughes,  587. 
F.  C.  4,336,  holding  that  where  it  clearly  appears  that  a  State 
court  exceeded  its  authority  in  committing  petitioners,  they  will 
be  released  in  a  Federal  court;  Swift  v.  Meyers,  37  Fed.  43,  13 
Sawy.  591,  592,  holding  the  Judgment  of  a  State  court  may  be  col- 
laterally questioned  in  the  national  court  in  the  same  State  for 
want  of  Jurisdiction;  Kimball  v.  Merrick,  20  Ark.  13,  holding  that 
if  the  transcript  fails  to  show  Jurisdiction  of  the  person,  it  cannot 
be  aided  by  other  evidence;  Mason  v.  Russell,  1  Tex.  728,  holding 
that  where  a  commissioner  for  a  certain  colony  issued  a  grant, 
parol  evidence  was  admissible  to  show  the  land  did  not  lie  within 
the  colony;  Doolan  v.  Carr,  125  U.  S.  627,  31  L.  847,  8  S.  Ct  1232, 
holding  that  want  of  power  in  an  officer  of  the  land  office  to  issue 
a  land  patent  may  be  shown  in  an  action  at  law;  Walker  y« 
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Hendrlck,  18  111.  571,  on  the  point  that  the  decision  of  a  register 
and  receiver  as  to  his  Jurisdiction  is  open  to  attack:  Ludeling  ▼. 
Vester,  20  La.  Ann.  436,  holding  that  where  conflicting  patents 
have  been  issued,  courts  may  pass  upon  their  validity.  Cited  with- 
out special  application  of  the  rule,  in  Moch.  ▼.  Insurance  Ck>.,  4 
Hughes,  119;  S.  C,  10  Fed.  706. 

Acknowledgments. —  Where  the  acknowledgment  of  a  wife  falls 
to  show  her  privy  examination,  separate  and  apart  from  her  hus- 
band, the  County  Court  of  Kentucky  has  no  authority  to  order 
an  after  certificate  of  the  wife  to  be  made  and  recorded,  p.  341. 

Cited  in  Doe  ex  dem.  Sprague  y.  Litherberry,  4  McLean,  446» 
F.  C.  13,251,  on  the  power  to  make  amendments  at  the  common 
law. 

Acknowledgments. —  A  clerk  has  no  authority  to  alter  the  record 
of  his  certificate  of  the  acknowledgment  of  a  deed  at  any  time 
after  the  record  was  made,  p.  341. 

Cited  in  Munn  v.  Lewis,  2  Port.  28,  on  the  point  that  when  a 
certificate  is  made,  the  authority  is  exhausted  and  the  act  becomes 
fixed  and  unalterable;  Bours  v.  Zachariah,  11  Cal.  295,  297,  70  Am. 
Dec.  784,  786,  and  Grifllth  v.  Ventress,  91  Ala.  372,  24  Am.  St  Bep. 
923,  8  So.  314, 11  L.  R.  A.  195,  and  n.,  both  holding  officer  cannot  cor- 
rect certificate  at  subsequent  time,  nor  attach  new  and  valid  cer- 
tificate; Jennings  v.  Dockham,  99  Mich.  258, 58  N.  W.  68,  holding  that 
an  attempted  correction  of  the  record  of  a  deed  by  a  marginal  entry 
signed  by  a  deputy  register  was  not  authorized;  McMullen  v.  fiagan, 
21  W.  Va.  246,  where  an  officer  rewrote  his  certificate  and  signed 
the  same,  dating  it  as  of  the  time  of  the  first  acknowledgment; 
Harback  v.  Tyrrell,  48  Neb.  519,  67  N.  W.  487,  37  L.  R.  A.  437,  on  the 
point  that  act  of  officer  in  taking  acknowledgment  is  a  ministerial 
one.  See  note  to  52  Am.  Dec.  521,  522,  discussing  the  power  to 
amend  certificates  of  acknowledgment. 

Referred  to  in  Jordan  v.  Corey,  2  Ind.  388,  52  Am.  Dec.  519, 
holding  tliat  officers  have  a  right  and  it  is  their  duty  to  correct  at 
any  time  any  mistake  in  their  certificates.  And  see  note,  52  Am, 
Dec.  519,  520,  showing  conflict  of  authorities. 

1  Pet.  343-350,  7  L.  171,  SPRATT  v.  SPRATT. 

Aliens.— The  act  of  Maryland  of  December  19,  1791,  providing 
that  any  foreigner  may  take,  hold  and  convey  land  is  an  enabling 
act,  and  applies  to  those  only  who  could  not  take  without  it,  p.  349. 

Cited  In  Kershaw  v.  Kelsey,  100  Mass.  574,  97  Am.  Dec.  136,  on  the 
point  that  the  title  of  aliens  is  left  to  the  States,  except  so  far  as 
controlled  by  treaties. 

Aliens.— A  foreigner  who  becomes  a  citizen  Is  no  longer  a 
foreigner  within  the  view  of  the  act  of  Maryland  of  December  19^ 
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1791,  providing  that  any  foreigner  may  take,  hold  and  convey  land; 
his  after-purchased  lands  vest  In  him  as  a  citizen,  not  by  virtue  of 
this  act,  p.  349. 

Cited  in  Kennedy  v.  Wood,  20  Wend.  232,  on  the  point  that  after 
an  alien  becomes  a  citizen,  from  that  time  he  holds  as  a  citizen; 
Dixon  V.  Walker,  30  Fed.  Cas.  1076,  holding,  that  after  a  foreigner 
becomes  a  citizen,  property  acquired  by  him  in  the  District  of 
Columbia  cannot  be  transmitted  to  foreign  heirs;  Matthew  v.  Rae, 
3  Cr.  C.  C.  609,  P.  C.  9,284,  holding  an  alien  as  such  under  the 
Maryland  act  of  1791,  had  a  right  to  purchase  and  hold  and  trans- 
mit to  his  heirs.    Cited  generally  in  Hogan  v.  Kurtz,  94  U.  S.  777, 

24  L.  319,  on  the  power  of  transmission  and  inheritance  from  aliens. 

Aliens.— Where  a  lot  is  acquired  by  a  foreigner,  under  Maryland 
act  of  1791,  enabling  foreigners  to  take,  hold  and  transmit  to  heirs, 
the  power  of  transmission  is  not  restricted  to  his  character  as  a 
foreigner,  but  belongs  to  him  as  a  person  taking  under  the  act,  and 
Is  co-extensive  with  the  power  to  take;  this  capacity  is  given 
absolutely  by  the  act  and  is  not  affected  by  his  becoming  a  citizen, 
pp.  349,  350. 

Cited  in  Geofroy  v.  Riggs,  133  U.  S.  266,  33  L.  644,  10  S.  Ct.  296, 
holding  that  a  citizen  of  France  can  take  laud  In  the  District  ot 
Columbia  by  descent  from  a  citizen  of  the  United  States;  Spratt  Y. 
Spratt,  4  Pet  409,  7  L.  902,  holding  the  statute  authorizing  the 
descent  to  alien  heirs  of  lands  held  by  aliens  did  not  apply  to  lands 
purchased,  but  for  which.no  deed  was  executed  before  becoming  a 
citizen. 

Explained  in  Colgan  v.  McKeon,  24  N.  J.  L.  573,  holding,  under 
New  Jersey  law,  alien  could  not  devise  property  to  an  alien. 

1  Pet  351-375,  7  L.  174,  BELL  v.  MORRISON. 

DepositionB.—  The  act  of  congress  of  1789,  permitting  the  taking 
of  depositions,  being  in  derogation  of  the  common  law.  Is  strictly 
construed,  and  compliance  with  all  the  requisites  of  law  must  be 
shown  before  such  testimony  is  admissible,  p.  356. 

A  number  of  citing  cases  affirm  this  holding  and  follow  and  apply 
Its  principle,  as  follows:  United  States  v.  Tilden,  10  Ben.  574,  F.  C. 
16,522,  where  the  court  said  the  statute  was  still  to  have  a  fair  and 
reasonable  construction  with  regard  to  its  purpose;  Goodhue  v. 
Grant,  1  Pinn.  558,  holding  a  certificate  must  plainly  and  satis* 
factorily  show  a  compliance  with  the  statute;  Bowman  v.  Sanborn, 

25  N.  H.  103,  holding  unfairness  or  impropriety  may  be  shown  by 
evidence  aliunde;  Allen  v.  Blunt  2  Wood.  &  M.  135,  F.  0.  217,  where 
no  notice  was  given  to  the  party  or  counsel;  Patterson  v.  Fagan,  38 
Mo.  79,  holding  a  deposition  not  showing  statutory  notice  cannot  be 
read;  Cai-rington  v.  Stimson,  1  Curt.  438,  F.  C.  2,450,  holding  service 
of  notice  by  leaving  a  copy  at  the  place  of  abode  insufficient;  Great 
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Fall  M.  Co.  y.  Mathes,  5  N.  H.  575,  holding  a  notice  of  taking  need 
not  state  the  time  when  the  court,  where  the  action  is  pending,  Is 
to  be  holden;  Pickard  v.  Polhemus,  3  Mich.  187,  holding,  that  If  the 
fact  of  due  notice  existed,  such  fact  being  proved  in  the  court  to 
Which  the  deposition  is  returned,  entitles  it  to  be  read;  Lawrence 
V.  Finch,  17  N.  J.  Eq.  241,  and  Western  Union  T.  Co.  v.  ColUns,  45 
Kan.  94,  25  Pac.  189,  10  L.  R.  A.  518,  and  n.,  depositions  suppressed 
because  oath  did  not  conform  to  the  statute;  Jones  v.  Smith,  6  Iowa, 
234,  holding  a  deposition  will  be  suppressed  where  It  was  taken  and 
returned  by  an  officer  not  named;  Thompson  v.  Wilson,  34  Ind.  96, 
where  a  deposition  was  suppressed  because  taken  before  an  officer 
not  authorized  to  take  depositions  in  the  State  where  it  was  to  be 
read;  In  re  Thomas,  35  Fed.  823,  holding  an  irregularity  in  taking 
the  testimony  is  waived  by  appearance  and  cross-examination;  Voce 
V.  Lawrence,  4  McLean,  205,  F.  G.  16,979,  holding  a  mistake  in  the 
name  of  the  plaintiff  or  defendant  is  no  ground  for  rejecting  a 
tieposition;  United  States  v.  Julian,  162  U.  S.  325,  40  L.  984,  16  S. 
Ct  801,  on  the  point  that  a  certificate  to  depositions  is  required;  The 
Cypress,  1  Blatchf.  &  H.  89,  F.  C.  3,530,  where  a  deposition  was  not 
certified  in  conformity  to  the  statute;  Stewart  v.  Townsend,  41  Fed. 
123,  holding  the  omission  of  a  notary  to  certify  that  he  is  not  inter- 
ested is  not  ground  for  suppression;  Harris  v.  Wall,  7  How.  704,  12 
L.  879,  holding  an  omission  in  a  certificate  of  the  reasons  for  the 
taking  could  not  be  supplied;  Travers  v.  Jennings,  89  S.  C.  412,  17 
B.  E.  850,  holding  it  was  not  a  sufficient  sealing  to  merely  seal  it  in 
an  envelope.  Cited  generally  in  Fowler  v.  Merrill,  11  How.  393,  13 
L.  743,  same  opinion  in  Hemp.  615,  F.  C.  9,469,  where  objections  to 
a  deposition  were  overruled  on  the  authority  of  the  principal  case; 
McGinnis  v.  Egbert,  8  Colo.  48,  5  Pac.  656,  where  it  was  contended 
that  the  rule  as  to  strict  construction  of  statutes  applied  to  a  statute 
relating  to  mining  locations. 

Distinguished  in  Union  Pacific  Co.  v.  Reese,  56  Fed.  290,  15  U. 
8.  App.  92,  holding  a  deposition  would  not  be  suppressed  on  the 
sole  ground  that  it  was  taken  during  a  term  at  which  the  case  might 
be  tried;  Bird  v.  Halsy,  87  Fed.  677,  holding  law  inapplicable  to 
depositions  in  foreign  country. 

Depositions.— The  certificate  of  the  magistrate  taking  a  depo- 
sition is  good  evidence  of  the  facts  stated  therein  so  as  to  entitle  the 
deposition  to  be  read  to  the  Jury,  if  the  necessary  facts  are  there 
sufficiently  disclosed,  p.  356. 

Cited  in  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  618,  8  L.  249,  and 
Merrill  v.  Dawson,  Hemp.  592,  F.  C.  9,469,  holding  the  statement  in 
the  certificate  is  sufficient  evidence  that  the  witness  lived  more  than 
a  hundred  miles  from  the  place  of  trial;  Merrill  v.  Dawson,  Hemp. 
615,  F.  C.  9,469;  same  opinion,  11  How.  393,  13  L.  743,  where  objec- 
tions to  a  deposition  were  overruled  on  the  authority  of  the  prin- 
cipal case. 
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Deposltloiui.— The  reducing  of  the  deposition  to  writing  in  presence 
of  the  magistrate  taking  it,  Is  a  fact  made  material  by  the  statute, 
and  proof  of  It  Is  a  necessary  preliminary  to  the  right  of  Introducing 
it  at  the  trial,  p.  356. 

Cited  In  Sayre  v.  Sayre,  14  N.  J.  L.  490,  492,  and  Blake  ▼.  Smith, 
3  Fed.  Gas.  605,  both  holding  a  certificate  that  the  deposition  was 
reduced  to  writing  by  the  one  taking  it  or  the  witness  in  his  presence 
is  necessary. 

Depositions.— In  order  to  admit  a  deposition  in  evidence,  some- 
thing more  thi^n  a  mere  presumption  should  exist  that  it  was  rightly 
taken;  there  ought  to  be  direct  proof  that  the  requisitions  of  the 
statute  have  been  fully  complied  with,  p.  356. 

Cited  in  Randall  y.  Venable,  17  Fed.  165,  holding  depositions,  taken 
according  to  State  statute,  Inadmissible  in  a  Circuit  Court  where  the 
Federal  law  conflicts. 

Statutes.— Supreme  Court  will  follow  State  construction  of  State 
statute  of  limitations,  and  not  the  settled  construction  of  the  Eng- 
lish statute  from  which  it  was  substantially  taken,  p.  360. 

Statute  of  limitations  is  a  wise  and  beneficial  law  not  designed 
merely  to  raise  a  presumption  of  payment  of  a  Just  debt  from  lapse 
of  time  but  to  afford  security  against  stale  demands  after  the  true 
state  of  the  transaction  may  have  been  forgotten  or  be  incapable  of 
explanation  by  reason  of  the  death  or  removal  of  witnesses,  p.  360. 

This  proi)06ltion  has  been  indorsed  by  many  subsequent  citing 
oases,  as  follows:  Ten  Eyck  v.  Wing.  1  Mich.  46,  holding  that  the 
statute  is  to  be  favored;  Williams  v.  Williams,  5  Ohio,  445^  on  the 
point  that  such  statutes  should  be  construed  according  to  the  ex- 
pressed intent;  Sanders  v.  Robertson,  23  Miss.  391,  on  the  point  that 
a  defense  of  the  statute  is  uniformly  regarded  as  meritorious; 
Paschal  v.  Davis,  8  Ga.  265,  holding  It  was  the  duty  of  courts  to  so 
construe  the  statute  as  to  prevent  the  mischief  intended  to  be  reme- 
died and  not  to  create  exceptions;  Wlllison  v.  Watkins,  3  Pet  54. 
7  L.  600.  applying  the  doctrine  of  the  principal  case  to  the  relation 
of  landlord  and  tenant;  Southard  v.  Brady,  36  Fed.  560,  holding  a 
claim  in  admiralty  which  would  be  barred  at  law  is  barred  by 
analogy  on  the  ground  of  laches;  Campbell  v.  Haverhill,  155  U.  S. 
617,  39  L.  283,  15  S.  Ct.  220,  applying  the  statute  to  actions  at  law 
for  the  Infringement  of  patent  letters;  McLellan  v.  Crofton,  6  Me. 
347,  construing  the  exception  in  the  statute  relating  to  merchant's 
accounts;  Gullck  v.  Princeton,  etc.,  Tp.  Co.,  14  N.  J.  L.  548,  where  the 
•question  was  whether  mutual  accounts  were  saved  from  the  opera- 
tion of  the  statute;  Savings  Bank  v.  Ladd,  40  N.  H.  472,  construing 
a  section  providing  that  actions  upon  notes  secured  by  mortgage 
may  be  brought  as  long  as  suit  may  be  brought  on  the  mortgage; 
Tate  y.  Hawkins,  81  Ky.  581,  50  Am.  Bep.  184,  holding  a  yendee 
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cannot,  by  payments,  extend  the  statute  on  a  vendor's  lien  as  against 
a  remote  vendee;  Johnson  v.  Wilson,  29  Gratt  388,  where  the  court 
considered  the  effect  of  a  devise  for  the  payment  of  debts  on  the 
statute;  Merrill  v.  Monticello,  66  Fed.  166,  holding  that  in  cases  of 
Implied  or  constructive  trusts,  lapse  of  time  is  as  complete  bar  In 
equity  as  at  law;  Hatfield  v.  Montgomery,  2  Port.  77,  holding  that 
in  case  of  fraud  a  pai*ty,  after  knowledge,  must  not  delay  unreason- 
ably; Adams  v.  Davis,  47  Ga.  341,  holding  that  where  one  sued 
within  time,  dismissed  and  then  sued  again  he  was  not  saved; 
Snoddy  v.  Gage,  5  Tex.  Ill,  construing  the  exception  of  absence 
from  the  State;  Chambers  v.  Garland,  3  G.  Greene,  322,  holding  an 
offer  to  pay  the  debt  in  land  was  not  a  sufficient  acknowledgment; 
Crawford  v.  Childress,  1  Ala.  494,  where  there  was  an  acknowledg- 
ment before  the  statute  had  run;  Peck  v.  Mallamus,  10  N.  Y.  522, 
where  the  court  said  that  a  party  asserting  a  State  claim  against 
bona  fide  purchasers  is  held  to  his  strict  rights;  Harrison  v.  Heflin, 
54  Ala.  560,  holding  that  after  twenty  years,  a  claim  against  a 
surety  of  an  administrator  is  presumed  to  have  been  discharged; 
Broadway  v.  Pool,  19  La.  262,  holding  a  plea  of  prescription  may  be 
tiled  or  amended  at  the  trial  as  it  is  a  plea  that  is  favored;  Fain 
V.  Garthright,  5  Ga.  13,  holding  that  a  bond  for  title  is  color  of  title 
and  possession  under  it  is  adverse.  See  note  to  50  Am.  Dec.  391, 
discussing  the  constitutionality  of  statutes  of  limitations. 

Statute  of  limitations.—  If  bar  of  statute  is  sought  to  be  removed 
by  proof  of  a  new  promise,  that  promise  ought  to  be  proved  in  clear 
and  explicit  manner,  and  be  in  terms  unequivocal  and  determinate; 
if  conditions  are  annexed,  they  ought  to  be  shown  to  be  performed, 
p.  362. 

The  citations  collate  a  large  number  of  cases  involving  attempt 
to  resuscitate  barred  claims  by  new  promises.  They  show  wide 
approval  and  indorsement  of  the  foregoing  doctrine.  Among  them 
are  the  following:  Smith  v.  Fly,  24  Tex.  353,  76  Am.  Dec.  113,  hold- 
ing an  agreement  containing  no  express  promise  nor  an  acknowledge 
ment  upon  which  the  premise  can  be  implied  is  insufficient;  Buckner 
y.  Johnson,  4  Mo.  101,  holding  there  should  either  be  an  express 
promise  to  pay  a  particular  sum  or  an  acknowledgment  of  a  real 
subsisting  debt;  Crawford  v.  Childress,  1  Ala.  489,  on  the  point  that 
if  the  expression  be  equivocal  it  ought  not  to  be  received;  Adams 
V.  Tucker,  6  Colo.  App.  400,  40  Pac.  785,  holding  an  implied  promise 
is  created  by  a  clear  and  unqualified  acknowledgment  and  a  pay- 
ment on  account  removes  the  bar;  Strickland  v.  Walker,  37  Ala. 
386,  387,  holding  that  while  the  promise  must  be  clear  and  explicit, 
the  evidence  of  it  need  not  be  clear  and  explicit;  Davis  v.  Herring, 
6  Mo.  22,  holding  an  unconditional  promise  to  renew  notes  was 
sufficient;  Green  v.  Coos  Bay  W.  K.  Co.,  10  Sawy.  629,  23  Fed. 
70,  holding  that  from  an  acknowledgment  under  circumstances  in< 
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dlcating  a  willingness  to  pay,  the  law  will  Imply  a  promise;  Bvans 
V.  Carey,  29  Ala.  107,  construing  expressions  regarded  as  an  express 
promise;  McNab  v.  Stewart,  12  Minn.  409,  and  Farmers'  Bank  y. 
Clarke,  4  Leigh  (Va.),  606,  both  holding  a  conditional  promise  does 
not  suffice  unless  performance  of  condition  is  shown;  McCormick  y. 
Brown,  36  Cal.  185,  95  Am.  Dec.  173,  where  a  defendant  offered  to 
pay  certain  sums  at  certain  times;  Allcock  v.  Ewen,  2  Hill  L.  327» 
where  a  defendant  said  "his  partner  ought  to  have  paid,"  and 
oCTered  to  pay  the  principal;  Hamilton  v.  Carnes,  4  Cr.  C.  C.  SS"", 
F.  C.  5,977,  where  there  was  an  offer  to  plaintiff's  agent  upon  terms 
the  agent  was  not  authorized  to  accept;  Chambers  y.  Garland,  3  G. 
Greene,  325,  holding  an  offer^to  pay  the  debt  in  land  was  insuffi- 
cient; Bates  y.  Bates,  33  Ala.  105,  where  a  debtor  declared  he  had 
once  offered  to  settle  in  lands  and  either  would  or  could  now  if  the 
administrator  were  authorized;  Aldrette  v.  Demitt,  32  Tex.  578, 
where  one  did  not  acknowledge  nor  promise  to  pay  except  upon  the 
failure  to  produce  a  receipt;  Norton  v.  Colby,  52  111.  202,  where  a 
defendant  said  if  his  notes  could  be  produced  he  would  pay  them» 
and  on  being  produced  walked  away;  Allen  y.  Webster,  15  Wend^ 
289,  where  defendant  said  he  would  pay  anything  found  due  on  an 
arbitration,  also  saying  he  owed  nothing,  but  money  was  owed  him; 
Ten  Eyck  v.  Wing,  1  Mich.  47,  48,  holding  a  new  promise  would  not 
be  inferred  from  a  stipulation  to  take  and  state  an  account;  Leigh 
y.  Linthecum,  30  Tex.  103,  on  the  point  that  on  a  promise  to  pay 
anything  found  due  on  a  settlement,  a  settlement  is  necessary;  Bell 
y.  Crawford,  8  Gratt.  117,  132,  on  the  point  that  a  mere  promise  to 
settle  accounts  in  order  to  ascertain  and  pay  what  Is  due  is  not 
sufficient;  Quarrier  v.  Quarrier,  36  W.  Va.  317,  15  S.  E.  156,  holding 
a  promise  to  pay  an  "  agreed  balance  on  your  judgment,"  was  not 
sufficient;  Pearson  y.  Darrlngton,  32  Ala.  258,  where  a  debtor  said 
that  when  the  notes  were  presented  he  would  make  a  satisfactory 
arrangement  and  payment  of  the  principal  ought  to  be  satisfactory; 
Penley  y.  Waterhouse,  3  Iowa,  439.  holding  an  expression  of  in- 
ability to  pay,  coupled  with  an  acknowledgment,  would  not  destroy 
its  effect;  Young  v.  Wetzell,  3  Cr.  C.  C.  359,  F.  O.  18,176,  where  one 
declared  that  he  would  pay  the  debt  if  not  arrested  on  other  Judg- 
ments and  compelled  to  clear  out  under  the  insolvent  act;  Fort 
Scott  V.  Hickman,  112  U.  S.  164,  28  L.  641,  5  S.  Ct.  64,  holding  that 
an  acknowledgment  must  be  made  not  to  a  stranger  but  to  the 
creditor  or  some  one  acting  for  him;  Trammel  y.  Salmon,  2  Bail.  L. 
311,  holding  declarations  to  third  persons,  by  an  intestate,  would  not 
suffice;  Moore  v.  Bank  of  Columbia,  6  Pet.  92,  94,  8  L.  331,  332. 
where  a  defendant  said,  in  a  general  conversation,  that  he  owed  a 
certain  sum  which  he  could  pay  at  any  time;  Dinguid  v.  Schoolfl<-ld, 
32  Gratt.  807,  where  a  deposition  by  a  debtor  in  a  case  in  which 
the  obligee  was  not  a  party,  was  held  sufficient;  Blddel  y.  Brizzo- 
lara,  56  Cal.  3S2»  where  a  purchaser  assumed  the  mortgage  debt 
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mnd  the  court  considered  its  etfect  as  a  new  promise  on  the  part  of 
the  mortgagor. 

Others,  which  cite  and  rely  upon  the  rule,  are:  Bloodgood  ▼. 
Bmen,  8  N.  Y.  373,  holding  allegations  of  general  admissions  that 
the  debt  was  due,  insufficient;  Hanson  y.  Towle,  19  Kan.  281,  hold* 
ing  a  mere  reference  to  an  indebtedness  and  implying  no  disposition 
to  question  its  validity,  insufficient;  Bridges  v.  Stephens,  132  Mo. 
637,  34  S.  W.  558,  on  the  point  that  the  admission  must  be  of  such 
a  present  Indebtedness  that  a  promise  to  pay  would  irresistibly  be 
implied;  Belles  v.  Belles,  12  N.  J.  L.  347,  on  the  point  that  if  any- 
thing be  said  to  repel  the  presumption  of  a  promise  to  pay,  it  is 
insufficient;  Cadmus  v.  Polhemus,  4  fed.  Gas.  983,  and  Bradley  v. 
Field,  3  Wend.  273,  both  holding  that  if  a  defendant  admits  the  debt, 
but  protests  against  his  liability,  it  is  not  sufficient;  Belote  y. 
Wynne,  7  Yerg.  542,  543,  holding  an  admission  that  a  debt  is  du<>. 
accompanied  with  a  refusal  to  pay,  is  not  sufficient;  Thurmond  v. 
Trammell,  28  Tex.  379,  91  Am.  Dec.  325,  where  a  defendant  acknowl- 
edged plaintiff's  title  to  personalty,  but  evidenced  no  intention  to 
submit  to  it;  Kirk  y.  Williams,  24  Fed.  446,  where  one  gave  an 
vnsigned  memorandum  relating  the  facts,  but  without  any  promise 
to  pay;  Stafford  y.  Richardson,  15  Wend.  306,  where  an  attorney 
expressed  a  determination  to  pay  the  demand  if  he  had  not  paid  it 
once  but  strenuously  denied  his  liability;  Young  y.  Monpoey,  2  BaiL 
L.  281,  where  an  indorser  said  he  had  not  been  served  with  notice, 
but  that  if  he  had  been  he  would  have  paid  it;  Purdy  v.  Austin,  3 
Wend.  190,  192,  where  one  said:  *'  I  owe  him  no  such  money,"  and 
used  other  similar  expressions;  McLean  v.  Thorp,  4  Mo.  259,  holding 
an  acknowledgment,  by  defendant,  that  plaintiff  had  not  received 
his  demand  would  not  be  sufficient;  Love  v.  Hackett,  6  Ga.  490, 
where  a  surety  promised  the  holder,  if  he  would  not  sue  until  a  bill 
to  marshal  the  assets  of  the  principal  was  determined,  he  would 
pay;  Braithwaite  v.  Harvey,  14  Mont.  224,  226,  43  Am.  St.  Rep.  635, 
636,  36  Pac.  42,  43,  27  L.  R.  A.  119,  debtor  wrote  if  he  did  hear  he 
would  tender  the  amount  and  was  ready  to  pay  when  he  could 
safely  do  so;  Stewart  v.  Reckless,  24  N.  J.  L.  429,  holding  conversa- 
tions, by  one  discharged  in  bankruptcy,  declaring  he  intended  to 
pay,  were  not  sufficient;  Sears  v.  Hicklin,  3  Colo.  App.  334,  33  Pac. 
138,  and  Smith  v.  Moulton,  12  Minn.  354,  both  holding  a  mere 
general  acknowledgment,  where  plaintiff  held  several  claims,  was 
not  sufficient;  Whitney  v.  Reese,  11  Minn.  147,  148,  where  the  court 
said  the  acknowledgment  must  be  broad  enough  to  include  the 
particular  debt;  Carr  v.  Hurlburt,  41  Mo.  268,  where  letters  cop- 
lalned  general  acknowledgments,  but  referred  to  no  special  or  par- 
ticular debt;  Keener  v.  Crull,  19  111.  191,  holding  a  new  promise  may 
arise  out  of  such  facts  as  identify  the  debt  and  show  a  willingness 
to  pay;  Stansbury  v.  Stansbury,  20  W.  Va.  29,  where  the  effect  of  a 
devise  of  a  certain  sum  in  the  value  of  land  for  services  rendered 
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was  considered;  Smith  y.  Talbot,  11  Ark.  670,  where  the  defendant 
made  out  an  account  against  plaintiff,  credited  him  with  the  note 
sued  on  and  strucls:  a  balance;  Hidden  y.  Cozzens,  2  R.  I.  402,  60  Am« 
Dec.  93,  and  In  re  Hardin,  1  Bank.  Reg.  98,  11  Fed.  Gas.  489,  both 
holding  a  debt  is  not  reylved  by  Its  entry  on  the  schedule  of 
liabilities  of  a  bankrupt;  White  v.  Jordan,  27  Me.  379,  and  Liver* 
more  y.  Rand,  26  N.  H.  91,  both  holding  a  mere  payment  of  money 
is  not  sufficient  to  take  an  account  out  of  the  statute;  Holt  y.  Gage, 
60  N.  H.  541,  holding  the  taking  of  security  by  a  surety  on  a  note 
from  a  principal  is  not  of  itself  an  admission  to  the  holder;  Shepherd 
V.  Thompson,  122  U.  S.  236,  237,  30  L.  1157,  7  S.  Ct.  1232,  holding  a 
note  is  not  taken  out  of  the  statute  by  a  writing  pledging  a  claim 
against  the  goyernment. 

In  addition  to  the  foregoing  there  remain  the  following,  which 
affirm  and  rely  upon  the  rule:  Kensington  Bank  y.  Patton,  14  Pa. 
St  481,  53  Am.  Dec.  565,  where  a  defendant  said  he  would  come 
up  to  the  bank  in  a  few  days  and  make  some  arrangement;  Brown 
y.  State  Bank,'  10  Ark.  137,  where  a  letter  referred  to  a  note  and 
expressed  readiness  to  pay  part  of  it;  De  Forest  y.  Hunt,  8  Conn. 
185,  holding  a  letter  regretting  inability  on  account  of  demands 
was  an  acknowledgment;  Kuhn  y.  Mount,  13  Utah,  113,  44  Pac. 
1038,  where  the  defendant  wrote  that  if  anything  turned  up  so  that 
he  could  make  the  money,  plaintiff  could  haye  it;  Aylett  y.  Robinson, 
9  Leigh  (Va.),  49,  where  a  testator  said,  "  I  am  too  unwell  to  attend 
to  business  now,  but  when  I  am  better  I  will  settle  your  account; " 
Rowe  y.  Marchant,  86  Va.  182,  9  S.  E.  997,  where  the  statement 
was  "the  entries  aboye  written  ♦  »  ♦  are  correct;"  Ennis  y. 
Pullman  P.  C.  Co.,  165  111.  179,  46  N.  E.  444,  holding  the  words 
"  I  will  settle  this  thing  "  were  not  sufficient;  Abrahams  y.  Swann, 
18  W.  Va.  280,  41  Am.  Rep.  692,  holding  a  writing  "  You  shall  be 
paid  as  I  get  the  money  oyer  my  bread  and  meat"  and  similar 
expressions  were  sufficient;  Bailey  y.  Crane,  21  Pick.  324,  where 
a  letter  contained  an  acknowledgment  but  with  such  qualifications 
as  to  exclude  any  implication  of  a  promise;  Swltzer  y.  Noff singer, 
82  Va.  523,  where  letters  not  containing  an  unqualified  acknowledg- 
ment and  a  promise  to  pay  were  held  not  sufficient;  Johnston  y. 
Hussey,  89  Me.  495,  36  Atl.  994,  where  a  letter  relied  upon  did  not 
show  any  words  of  promise  to  pay  or  expressly  acknowledge  any 
liability;  Shaw  y.  Newell,  2  R.  I.  267,  269,  where  defendant  said, 
**  I  will  pay  you  all  I  owe  you  within  a  year; "  Sutton  y.  Burruss, 
9  Leigh,  385,  33  Am.  Dec.  248,  holding  an  acknowledgment  that 
items  of  plaintiff's  account  are  just  but  that  he  has  offsets,  and  a 
subsequent  promise  to  settle  all  differences  and  not  take  adyantage 
of  the  statute  will  not  remoye  the  bar;  Elliott  y.  Leake,  5  Mo.  209. 
210,  82  Am.  Dec.  315,  316,  where  one  asserted  "  he  neyer  denied  it " 
and  ''the  money  was  Just"  and  expressed  a  willingness  to  make 
a  deed;  Head  y.  Manners,  5  J.  J.  Marsh.  260,  where  a  witness  testl* 
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fled  that  the  defendant  had  said  the  work  had  been  done  and  ought 
or  should  be  paid  for;  Cocks  v.  Weeks,  7  HIU,  46,  where  a  defendant 
said  the  demand  ought  to  have  been  paid  and  that  he  would  pay 
It  as  soon  as  he  conveniently  could;  Wilcox  v.  Williams,  5  Nev. 
216,  218,  holding  a  promise  to  pay  a  debt  when  able.  Insufficient 
of  Itself  to  take  a  case  out  of  the  statute;  Wakeman  v.  Sherman, 
9  N.  Y.  91,  93,  where  a  defendant  said  he  felt  in  honor  bound  to 
pay  and  would  at  the  end  of  one  year  commence  paying  it  If 
successful  In  business;  Graham  y.  Himt,  8  B.  Mon.  9,  considering 
the  effect  of  a  new  promise  by  a  debtor  discharged  In  bankruptcy; 
Sprogel  y.  Allen,  88  Md.  336,  discussing  the  effect  of  the  statute 
on  mutual  accounts;  Newhouse  y.  Redwood,  7  Ala.  509,  on  the  point 
as  to  when  the  effect  of  evidence  of  s  new  promise  should  be  left 
to  the  Jury. 

See  also  note  to  10  Am.  Dec.  572,  573,  35  Am.  Rep.  417,  and  58 
Am.  Rep.  750,  citing  authorities  on  the  sufficiency  of  acknowledg- 
ments; note  to  39  Am.  St.  Rep.  740,  discussing  moral  obligation 
as  a  consideration  to  uphold  express  promise;  and  notes  to  13  Am. 
Dec.  445,  and  3  Am.  Dec.  733.  Cited  generally  In  Yankeuren  y. 
Parmelee,  2  N.  Y.  531,  51  Am.  Dec.  328,  on  the  sufficiency  of  an 
acknowledgment. 

Not  approved  in  Henry  v.  Root,  33  N.  Y.  532,  533,  534,  where 
the  court  said  a  mere  acknowledgment  of  tbe  existence  of  a  debt 
Is  sufficient 

Statute  of  limitations. —  If  there  be  no  express  promise  to  pay 
a  debt  barred  by  the  statute,  but  a  promise  by  implication  of  law 
from  the  acknowledgment  of  the  party,  such  acknowledgment  ought 
to  contain  an  unqualified  and  direct  admission  of  a  previous  sub- 
sisting debt  which  the  party  Is  liable  and  willing  to  pay,  p.  362. 

Cited  and  holding  relied  upon  In  Somerset  v.  Veghte,  44  N.  J.  L. 
514,  on  the  point  that  the  circumstances  must  amount  to  an  unquali- 
fied admission  of  the  continued  existence  of  the  debt  and  not 
negative  willingness  to  pay;  Conover  v.  Conover,  1  N.  J.  Eq.  411, 
holding  that  if  there  be  circumstances  repelling  presumption  of 
willingness  to  pay  or  if  expressions  be  vague  it  is  not  sufficient; 
Hunter  v.  Kittredge,  41  Vt  368,  holding  that  from  an  unqualified 
acknowledgment  unaccompanied  by  any  unwillingness  to  pay,  a 
new  promise  may  be  Inferred;  Jordan  y.  Jordan,  85  Tenn.  560,  3 
S.  W.  898,  holding  an  express  waiver  of  the  statute,  supported 
alone  by  the  moral  obligation,  sufficient;  Hancock  v.  Bliss,  7  Wend. 
269,  where  a  debtor  admitted  a  demand,  but  declared  his  Inability 
to  pay  and  said  he  hoped  to  see  his  creditors  and  do  something 
about  it;  Stafford  v.  Bryan,  3  Wend.  536,  holding  that  if  effect  can 
be  given  to  admissions  without  referring  them  to  the  particular 
demand  thfty  will  not  constitute  a  new  promise;  Bissell  v.  Jaudon, 
16  Ohio  St.  508,  holding  consent  to  a  decree  ordering  a  sale  of  mort- 
gaged premises  and  that  the  proceeds  be  applied  on  the  Judgment 
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was  an  acknowledgment;  Gage  y.  Dudley,  64  N.  H.  274,  9  AtL  ?88| 
holding  items  of  a  mutual  account  constitute  of  themselves  no  ad- 
mission; Gourson  y.  Gourson,  19  Ohio  St  460,  discussing  the  effect 
of  new  items  of  a  mutual  account:  McNear  y.  Roberson,  12  Ind. 
App.  93,  39  N.  E.  898,  where  a  letter  acknowledged  a  debt  with  a 
request  not  to  exact  the  entire  amount  and  a  statement  that  If 
given  time  he  would  ipay;  Goldsby  v.  Gentle,  5  Blackf.  438,  holding 
the  woras  *'  plaintiff  might  have  paid  long  ago  if  he  had  not 
treated  me  badly,"  insufficient;  Russell  v.  Copp,  5  N.  H.  155,  where 
a  defendant  said  he  thought  he  had  paid  it  and  if  anything  was 
due  he  supposed  he  must  pay  it;  Crowder  v.  Nicholl,  9  Yerg.  454, 
holding  a  statement  by  one  that  he  would  fix  it  or  arrange  it  was 
not  sufficient;  Webber  v.  Cochrane,  4  Tex.  36,  where  the  acknowledg- 
ment was  "  the  within  obligation  and  interest  is  Just,  due  and 
xmpaid;"  Ventris  v.  Shaw,  14  N.  H.  425,  where  the  defendant  said 
**  he  guessed  the  note  was  outlawed,  but  that  would  make  no  dif- 
ference; '*  Russell  V.  Davis,  51  Minn.  483,  53  N.  W.  767,  where  there 
was  an  indorsement  on  one  of  two  notes  attached  together,  "this 
note  and  the  one  attached  are  all  right  and  I  think  I  can  pay  one 
hundred  dollars  on  them  next  fall; "  Ridgway  v.  English,  22  N.  J. 
L.  417,  where  a  testator  said  of  his  daughter  that  she  had  been 
a  good  housekeeper,  that  "she  had  never  been  paid,  but  he  in- 
tended she  should  be;"  Broddie  v.  Johnson,  1  Sneed,  468,  holding 
an  agreement  to  submit  matters  to  a  third  p^^rson  and  to  pay 
whatever  may  be  found  due  would  not  revive  a  debt;  Stockett  v. 
Sasscer,  8  Md.-381,  holding  that  where  there  are  disputed  accounts 
an  agreement  to  refer  will  not  remove  the  bar;  Toothaker  v. 
Baulder,  13  Colo.  227,  22  Pac.  471,  where,  in  an  action  against 
a  city  on  bonds,  it  was  attempted  to  remove  the  bar  by  showing 
the  payment  of  coupons;  Carroll  v.  Forsyth.  69  111.  131,  where  the 
promise  was  not  to  the  creditor,  but  to  one  from  whom  he  had 
borrowed  money  to  repay  him  such  loan. 

Distinguished  in  Hopkins  v.  Stout,  6  Bush  ^Ky.),  386,  where  the 
^^o^rt  considered  the  effect  of  partial  payment  of  a  note  as  an 
acknowledgment. 

Statutes. —  In  the  construction  of  local  statutes,  the  Supreme 
Court  respects  and  follows  the  judgments  of  local  tribunals,  p.  363. 

Cited  in  Inglis  v.  Trustees,  etc.,  of  Sailors*  Snug  Harbor,  3  Pet 
128,  7  L.  627,  holding  that  it  is  the  uniform  rule  of  the  Supreme 
Court  with  respect  to  the  title  to  apply  the  same  rule  applied  in 
State  tribunals;  Thompson  v.  Phillips,  1  Bald.  284,  F.  C.  13,974, 
following  the  construction  by  a  State  court  on  the  priority  between 
purchasers  under  execution;  Ballcam  v.  Woodstock  Iron  Co.,  154 
U.  S.  188,  38  L.  957,  14  S.  Ct.  1014,  and  Nicolls  v.  Rogers,  2  Paine, 
440,  F.  C.  10,260,  following  the  construction  of  the  State  courts 
on  the  statutes  of  limitations;  Bauserman  v.  Blunt,  147  U.  S.  652, 
87  L.  318,  13  S.  Ct.  469,  holding  such  construction  would  be  followed, 
although  decided  the  otlier  way  by  the  Circuit  Court 
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'  Statute  of  limitatioiui. —  An  admission  by  a  debtor  of  an  nn- 
llquidated  account,  on  which  something  is  due,  but  no  Bpecllle 
balance  being  admitted  and  no  document  produced  at  the  time 
from  which  it  can  be  ascertained,  is  not  sufficient  to  take  the  case 
out  of  the  statute,  p.  366. 

Cited  and  affirmed  in  Magee  v.  Magee,  10  Watts,  178,  holding  an 
acknowledgment  must  be  so  precise  as  to  preclude  hesitation  about 
its  meaning;  Blair  v.  Drew,  6  N.  H.  244,  on  the  point  that  it  ought 
to  clearly  appear  that  an  acknowledgment  relates  to  the  identical 
debt  sought  to  be  recovered;  Pray  v.  Garcelon,  17  Me.  146,  holding 
that  a  mere  general  admission  that  something  is  due  without 
reference  to  a  particular  claim  is  not  sufficient;  Harrison  y.  Philler, 
32  Miss.  238,  holding  an  acknowledgment  of  an  indefinite  balance 
due  on  a  claim  would  not  save  the  bar;  United  States  ▼.  Wilder, 
13  Wall.  256,  20  L.  683,  holding  an  admission  of  a  certain  sum  as 
due  cannot  be  converted  into  a  payment  on  a  larger  sum,  so  as 
to  take  the  larger  sum  out  of  the  statutes. 

Distinguished  in  Eastman  v.  Walker,  6  N.  H.  869,  holding  a 
declaration  by  the  maker  of  a  note  that  something  was  due 
which  he  was  ready  to  pay  was  sufficient.  Commented  on  in  Con- 
way V.  Reybum,  22  Ark.  291,  292,  293,  294,  298,  299,  301,  holding 
that  an  acknowledgment  of  indebtedness  on  a  demand  without 
specification  of  the  amount  due  removes  the  bar. 

Partnership. —  The  act  of  each  partner  during  the  continuance 
of  the  partnership  and  within  the  scope  of  its  objects  binds  all 
others,  p.  370. 

Cited  in  GuUck  v.  Gulick,  14  N.  J.  L.  582,  holding  the  acts  and 
assumptions  of  one  partner  in  relation  to  any  of  the  partnership 
dealings  will  bind  him  and  his  partner. 

Partnership. —  A  dissolution  puts  an  end  to  the  authority  of  a 
partner,  except  to  settle  partnership  concerns  already  existing  and 
distribute  the  remaining  funds,  pp.  370,  371. 

This  doctrine  is  affirmed  and  variously  applied  by  the  citing 
cases,  as  follows:  Woodson  v.  Wood,  84  Va.  485,  5  S.  B.  280,  hold- 
ing no  partner  can  create  a  cause  of  action  against  the  other  part- 
ners, except  by  a  new  authority;  Vanzant  v.  Kay,  2  Humph.  110, 
holding  a  note  by  one  partner  would  not  be  binding  on  the  other; 
National  Bank  v.  Norton,  1  Hill,  575,  and  Hurst  v.  Hill,  8  Md. 
404,  63  Am.  Dec.  706.  holding  a  partner  cannot  renew  a  firm  note 
after  dissolution;  Lockwood  v.  Comstock,  4  McLean,  384,  F.  C.  8,449, 
holding  that  neither  partner  can  by  any  note  In  writing  bind  the 
firm,  even  for  a  firm  debt;  Merrit  v.  Pollys,  16  B.  Mon.  356,  holdinfr 
that  one  partner  cannot  bind  his  former  co-partner  by  any  writing 
creating  a  new  cause  of  action  or  for  the  renewal  or  liquidation  of 
a  paitnership  note  or  account;  Humphreys  v.  Castam,  5  6a.  167» 
48  Am.  Dec.  248,  holding  a  partner's  indorsement  of  a  note  in  the 
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name  of  a  firm,  though  in  payment  of  a  debt  of  the  firm,  is  not 
bihdlng;  Palmer  v.  Dodge,  4  Ohio  St  35,  62  Am.  Dec.  278,  holding 
a  liquidating  partner  has  no  power  to  extend  time  for  payment 
of  debts,  to  increase  their  amounts  or  create  new  ones;  Miller  ▼• 
Nlemerick,  19  111.  174,  holding  that  statements  of  one.  partner  are 
incompetent  to  charge  the  others;  Hogg  v.  Orgett,  34  Pa.  St.  348, 
holding  the  admissions  of  a  partner  bind  no  one  but  himself; 
Peigley  v.  Whittaker,  22  Ohio  St.  612,  613,  10  Am.  Rep.  782,  783, 
holding  admissions  of  a  partner  in  adjusting  unsettled  business 
were  evidence  to  charge  the  other;  Dough  ton  v.  Tillay.  4  Blackf. 
435,  as  to  the  effect  of  the  admissions  of  a  partner,  the  court  not 
deciding  the  question;  Hall  v.  Lanning,  91  U.  S.  169,  23  L.  274, 
holding  that  one  partner  could  not  cause  appearance  of  another 
partner  to  be  entered;  Lachomette  v.  Thomas,  5  Rob.  (La.)  175,  hold- 
ing one  partner  could  not  use  the  social  name  so  as  to  bind  the  rest 
nor  bind  by  an  acknowledgment  of  a  debt  or  account;  First  Nat 
Bank  v.  Payne,  85  Va.  895,  9  S.  E.  155,  where  before  checks  drawn 
on  defendant  firm  and  for  collection  sent  it  by  plaintiff  bank  a 
partner  died,  and  survivor  charged  the  checks  to  drawer  and  cred- 
ited the  amount  to  plaintiff  bank;  Bentley  v.  White,  3  B.  Mon.  266, 
38  Am.  Dec.  189,  holding  authority  of  a  special  partner  ceases  when 
the  particular  purpose  of  the  partnership  is  concluded;  Rose  v. 
Coflield,  63  Md.  23,  36  Am.  Rep.  391,  where  the  effect  of  want 
of  notice  of  dissolution  was  considered.  See  note  to  6  Am.  Dec. 
574,  citing  authorities  on  the  partners'  powers  after  dissolution; 
note  to  77  Am.  Dec.  115,  discussing  proceedings  to  enforce  partner- 
ship liability  where  one  partner  has  died. 

Statute  of  limitationa. —  An  acknowledgment  of  a  debt  barred  by 
the  statute  of  limitations  is  a  new  contract  springing  out  of  and 
supported  by  the  original  consideration,  p.  371. 

Bell  V.  Morrison  has  also  been  extensively  relied  upon  for  this 
principle  which  the  citing  cases  affirm  and  apply  as  follows:  Penley 
V.  Waterhouse,  3  Iowa,  433,  holding  that  it  is  as  a  new  promise 
with  the  previous  debt  as  a  consideration  and  supports  the  action 
Independent  of  the  original  promise;  Kampshall  v.  Goodman,  6 
McLean,  193,  F.  C.  7,605,  holding  the  remedy  is  on  the  new  promise 
that  the  original  debt  is  not  revived  and  is  considered  only  as  afford- 
ing a  good  consideration;  Bradford  v.  Spyker,  32  Ala.  146,  on  the 
point  that  the  recovery  must  be  on  the  new  promise  only;  Coles 
v.  Kelsey,  2  Tex.  573,  dissenting  opinion,  where  the  court  considered 
whether  the  declaration  should  be  on  the  new  promise  or  the  origi- 
nal obligation;  Coles  v.  Kelsey,  2  Tex.  549,  47  Am.  Dec.  668,  and 
Butcher  v.  Hixton,  4  Leigh,  525,  both  holding  that  a  plaintiff  must 
count  on  the  subsequent  acknowledgment  in  his  declaration;  Reigne 
V.  Desportes,  Dud.  L.  127,  holding  the  promise  is  a  new  cause  of 
action  which  must  be  declared  upon  in  the  words  in  which  it  was 
made;  Howe  v.  Saunders,  38  Me.  352,  holding  where  the  new  promise 
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varies  from  the  origrlnal  there  should  be  a  connt  npon  the  new 
promise;  Wolffe  v.  Eberlein,  74  Ala.  105,  49  Am.  Rep.  813,  on  the 
point  as  to  the  nature  of  a  new  promise  to  pay  a  debt  discharged 
In  banliruptcy;  Depuy  v.  Swart,  3  Wend.  140,  20  Am.  Dec. 
675.  holding  a  new  promise  to  pay  a  debt  discharged  in  bank- 
ruptcy does  not  renew  the  old  contract;  Cape  Girardeau  Co. 
y.  Harbison  58  Mo.  95,  and  Huntington  v.  Babbitt,  46  Miss.  535, 
both  holding  that  an  administrator  could  not  revive  a  debt;  Shoe- 
malcer  v.  Benedict,  11  N.  Y.  184,  62  Am.  Dec.  97,  on  the  question 
whether  a  Joint  debtor  could  revive  a  debt  as  against  the  other; 
Diclverson  v.  Turner,  12  Ind.  230,  holding  that  neither  a  partner 
nor  a  joint  contractor  can  maice  a  new  contract;  Exeter  Banic  t. 
Sullivan,  6  N.  H.  136,  holding  that  if  a  debt  be  admitted  but  tlie 
debtor  refuse  to  pay,  no  promise  can  be  raised  by  implication; 
Grayson  v.  Taylor,  14  Tex.  676,  where  the  question  was  as  to 
whether  a  mortgage  given  was  subject  to  a  homestead  exemption; 
Stubblefleld  v.  McAuliff,  55  Pac.  638,  relying  on  this  principle  in 
holding  a  husband's  acknowledgment  of  a  mortgage  debt  insuffi- 
cient to  revive  it  against  the  wife;  Briscoe  v.  Anketell,  28  Miss. 
372,  61  Am.  Dec.  556,  holding  a  new  promise  before  a  note  is  barred 
does  not  create  a  new  contract;  Russell  v.  Buck,  11  Vt.  179,  dissent- 
ing opinion,  holding  that  a  promise  by  one  already  legally  liable 
if  waited  on  a  certain  time  creates  no  new  liability;  Hubbard  v. 
Bugbee,  58  Vt.  179,  2  Atl.  597,  holding  assumpsit  lies  on  a  naw  prom- 
ise made  by  a  feme  who  is  discovert  and  capable  of  binding  herself. 
See  note  to  8  Am.  Dec.  162,  citing  authorities  on  the  nature  of  new 
promise  and  the  form  of  the  declaration.  Cited  generally  in 
Johnson  v.  Albany,  etc.,  R.  R.  Co.,  54  N.  Y.  427,  13  Am.  Rep.  609, 
on  the  effect  of  the  statute  on  the  debt.  Cited  in  valuable  note, 
65  Am.  St.  Rep.  683,  684,  685,  687,  688,  690,  on  revival  of  debt  by 
a  joint  obligor. 

Distinguished  in  Foute  v.  Bacon,  24  Miss.  166,  where  the  promise 
was  made  before  the  bar  and  the  court  said  it  was  merely  a 
continuation  of  the  original  promise;  referred  to  in  Wood  lie  v. 
Towles,  9  Baxt.  503,  holding  that  a  homestead  Is  not  exempt  from 
the  payment  of  a  debt  contracted  before  the  passage  of  the  home- 
stead law,  although  the  bar  is  complete  if  the  new  promise  is  made 
subsequently.  Not  approved  in  Dean  v.  Hewitt,  5  Wend,  263,  holding 
a  demand  revived  by  the  statute  is  the  same  after  the  remedy 
has  been  revived. 

Statute  of  limitations. —  After  the  dissolution  of  a  partnership, 
one  partner  cannot,  by  an  acknowledgment,  revive  a  debt  due  by 
the  firm  so  as  to  take  it  out  of  the  statute  of  limitations,  p.  874. 

The  citations  collect  the  following  cases  affirming  and  adopting 
this  rule:  Wilson  v.  Torbert,  3  Stew.  304,  21  Am.  Dec.  635;  EUi- 
cott  V.  Nichols,  7  Gill,  101,  48  Am.  Dee.  550;  Van  Keuren  v.  Parmelee, 
2  N.  Y.  533,  51  Am.  Dec.  329;  Searlght  v.  Craighead,  1  Penr.  &  Watts. 
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138;  Meggett  y.  Jones,  4  Strob.  L.  221,  222,  dissenting  opinion.  229; 
Muse  y.  Donelson,  2  Humph.  168,  36  Am.  Dec.  310;  Belote  y. 
Wynne,  7  Yerg.  644;  Spealce  y.  White,  14  Tex.  369,  and  Yandes  v, 
Lefayour,  2  Blaclif.  373,  all  holding  an  aclsnowledgment  by  one 
partner  after  dissolution  would  not  take  a  case  out  of  the  statute 
as  to  the  other  partners;  Cooper  v.  Wood,  1  Colo.  A  pp.  106,  27  Pac 
886,  holding  that  no  acknowledgment  by  a  suryiving  partner  after 
the  death  of  his  co-partner  will  reyiye  a  debt;  Tate  y.  Clements,  16 
Fla.  355,  362,  26  Am.  Rep.  711,  716,  holding  an  acknowledgment 
after  dissolution  and  before  a  debt  was  barred  did  not  preyent 
the  reyiying  as  to  the  others;  Cronkhite  y.  Herrin,  15  Fed.  888; 
Mayberry  y.  Wllloughby,  5  Neb.  370,  373,  374,  25  Am.  Rep.  493, 
494,  496,  and  Burr  y.  Williams,  20  Ark.  188,  all  holding  that  part  pay- 
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ment  by  one  partner  does  not  reyiye  a  debt  as  to  the  other  partner; 
Harper  y.  Fairley,  53  N.  Y.  445,  on  the  distinction  between  a  part 
payment  by  a  partner  during  the  partnership  and  one  made  after 
dissolution;  Conrad  y.  Buck,  21  W.  Ya.  407,  holding  an  agreement 
that  one  of  the  partners  shall  wind  up  the  business  does  not 
authorize  him  to  create  any  new  liability;  Whitney  y.  Reese,  11 
Minn.  149,  where  one  partner  in  the  course  of  liquidation  signed  a 
writing  to  the  effect  that  a  balance  due  should  not  be  barred;  Kerper 
y.  Wood,  48  Ohio  St.  621,  15  L.  R.  A.  659,  and  n.,  member's  note  will 
not  take  a  demand  out  of  the  statute  as  to  the  others;  Bliwidgood  y. 
Bruen,  8  N.  Y.  369,  holding  one  who  was  a  suryiying  partner  and  also 
executor  cannot  in  either  relation  reyiye  a  debt;  Bispham  y.  Pat- 
terson, 2  McLean,  90,  92,  F,  G.  1,441,  holding  a  letter  admitting  an 
account  is  not  admissible  to  bind  the  firm;  Daniel  y.  Nelson,  10  B. 
Mon.  318,  holding  the  admissions  of  one  partner  are  not  competent 
to  charge  the  firm;  Willis  y.  Morrison,  44  Tex.  31,  where  a  charge 
that  if  the  Jury  found  against  one  partner  they  must  also  find 
against  the  other  was  held  incorrect;  Western  Stage  Co.  y.  Walker, 

2  Iowa,  512,  65  Am.  Dec.  701,  holding  a  majority  of  the  partners 
could  conduct  the  business  after  dissolution,  notwithstanding  the 
dissent  of  the  minority;  Atwood  y.  Gillett,  2  Doug.  (Mich.)  216, 
where,  after  bankruptcy,  the  partners  continued  in  business  and  one 
executed  a  written  acknowledgment  of  a  debt;  Thompson  v.  Rich- 
ards, 14  Mich.  189,  holding  the  admissions  of  one  of  two  defendants 
sued  for  a  Joint  liability  are  eyidence  against  him  but  not  against 
his  co-defendant;  Leonard  y.  Hughlett,  41  Md.  387,  on  the  point 
that  no  promise  by  one  obligor  would  reyive  the  remedy  on  a 
bill  single  as  against  a  co-obligor;  BIscoe  y.  Jenkins,  10  Ark.  116, 
holding  that  part  payment  of  a  debt  by  one  Joint  and  seyeral 
debtor  is  not  a  revival  as  to  the  co-debtor;  Meitzler  y.  Todd,  12  Ind. 
App.  382,  54  Am.  St.  Rep.  532,  39  N.  E.  1046;  Oleson  y.  Wilson.  20 
Mont  549.  63  Am.  St  Rep.  642,  52  Pac.  373;  Shoemaker  y.  Benedict, 
11  N.  Y.  182,  62  Am.  Dec.  96;  Cowhick  y.  Shingle,  5  Wyo.  03.  101, 

03  Am.  St  Rep.  21,  28,  37  Pac.  691»  694,  25  L.  B.  A.  610:  Steel  j. 
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Souder,  20  Kan.  41,  and  Goudy  y.  Gillam,  6  Blch.  L.  80,  all  holding 
payment  on  nofe  by  one  maker  does  not  reylye  note  as  against 
other  makers;  Whipple  y.  Stevens,  22  N.  H.  226,  holding  that  a 
partial  payment  by  one  of  two  Joint  debtors  does  not  take  the  case 
out  of  the  statute  as  to  the  other;  Turner  v.  Thom.  89  Va.  747» 
17  S.  E.  324,  holding  a  Joint  obligor  is  not  liable  to  contribution 
on  a  payment  under  a  barred  debt;  Craig  v.  Calloway  Co.  Court* 
12  Mo.  101,  holding  payment  of  interest  by  one  obligor  in  a  bond 
before  the  statute  attached  took  it  out  of  the  statute  as  to  the  others; 
Smith  y.  Irwin,  37  Mo.  175,  90  Am.  Dec.  377,  holding  Joint  makers 
are  not  affected  by  an  allowance  of  a  claim  against  the  estate 
of  a  deceased  maker  and  payments  thereon;  Bxeter  Bank  y.  Sul- 
livan, 6  N.  H.  134,  holding  an  acknowledgment  by  one  of  two 
sureties  did  not  revive  a  debt  as  to  the  other;  Lingan  v.  Henderson* 
1  Bland  Ch.  278,  holding  that  where  several  were  liable  an  ac- 
knowledgement must  be  equivalent  to  a  renewal  by  all;  Whitaker 
y.  Rice,  9  Minn.  18,  86  Am.  Dec.  80,  holding  payment  by  one 
Joint  Obligor  of  interest  on  a  bond  before  the  bar  took  the  case 
out  as  against  his  co-obligor;  Kallenbach  v.  Dickinson,  100  111. 
438,  441,  443,  446,  39  Am.  Rep.  53,  56,  57,  60.  and  WiUoughby  v. 
Irish,  35  Minn.  66,  67,  69,  59  Am.  Rep.  299,  300,  302,  27  N.  W.  380, 
882,  both  holding  a  payment  by  one  Joint  debtor  before  the  statute 
has  run  does  not  affect  the  other. 

Other  cases  citing  and  affirming  the  rule  are:  Bowdre  y.  Hami>- 
ton,  6  Rich.  L.  220,  221,  holding  Joint  payment  is  not  evidence 
against  another  liable  by  a  separate  contract  for  the  same  debt; 
Lowther  v.  Chappell,  8  Ala.  355,  42  Am.  Dec.  643,  holding  the  lia- 
bility of  a  surety  is  not  revived  by  the  principars  subsequent 
acknowledgment;  Abbott  v.  North  Andover,  145  Mass.  486,  14  N.  B. 
758,  holding  a  town  treasurer  had  no  authority  to  bind  a  town  by 
renewal;  Frazer  v.  Perdrieau,  1  Bail.  L.  173,  the  court  saying  onf^ 
person  could  not  make  another  liable  for  a  debt  without  his  consent. 
See  note  to  55  Am.  Rep.  52,  citing  authorities  on  the  effect  of  pay- 
ment by  one  of  the  Joint  and  several  makers;  note  to  6  Am.  De"* 
576,  citing  authorities  on  the  power  of  a  partner  to  revive  liabilities 
after  dissolution;  note  to  40  Am.  St  Rep.  566,  discussing  at  length 
the  rights,  liabilities  and  remedies  of  partners  after  the  dissolutioa 
of  the  firm;  also  13  Am.  Dec.  461,  note;  65  Am.  St.  Rep.  683,  684. 
685,  687.  688,  690,  valuable  note  on  revival  of  a  debt  by  one  of  Joint 
obligors. 

Distinguished  in  Cox  v.  Bailey,  9  6a.  470,  54  Am.  Dec.  860,  holding 
a  promise  by  one  of  the  makers  before  the  statute  had  operated 
takes  the  case  out  of  the  statute;  Sigoumey  v.  Drury,  14  Pick.  397» 
holding  the  payment  of  interest  by  the  princijial  promisor  in  a 
note  took  the  case  out  of  the  statute  as  to  a  surety;  Miller  v. 
Miller,  MacArthur  &  Mack,  738,  48  Am.  Rep.  739,  740,  and  Shoe- 
maker v.  Benedict,  11  N.  Y.  193,  dissenting  opinion,  both  holding 
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IMiyments  by  one  of  the  makers  before  an  action  is  barred  do  not 
affect  the  others;  Parker  y.  Merrill,  6  Me.  47,  holding  declarations 
concerning  facts  transpiring  previous  to  dissolution  are  admissible 
against  all  the  members.  Referred  to  in  Greenleaf  t.  Quincy,  12  Me« 
14,  28  Am.  Dec.  146,  holding  admissions  by  a  partner  after  dis* 
solution  were  suflScient  to  take  a  case  out  of  the  statute;  Shepley 
y.  Waterhouse,  22  Me.  499,  holding  that  a  new  promise  by  one  of 
the  several  makers  of  a  note  revives  the  debt  as  to  all;  Joslyn  y« 
Smith,  13  Vt  357,  holding  that  payments  by  one  Joint  contractor 
took  a  case  out  of  the  statute  as  to  the  others;  TiUinghast  v.  Nourse, 
14  6a.  648,  holding  a  payment  on  a  joint  note  is  sufficient  to  take  It 
out  of  the  statute  as  against  a  co-promisor;  Partlow  v.  Singer,  2 
Or.  809,  holding  the  Oregon  statute  revived  the  old  rule  that  a  pay* 
ment  by  one  Joint  debtor  revived  the  liability  as  to  all;  not  followed 
in  Willis  V.  HiU,  2  De\.  &  Bat  L.  234,  81  Am.  Dec.  414,  holding 
if  a  debt  be  proved,  declarations  by  a  partner  after  dlssolutioii 
removed  the  bar. 
Miscellaneous. —  Miscited  in  Oatling  v.  Robins,  8  Ind.  187,  note« 

1  Pet  376-585,  7  L.  185,  MECHANICS'  BANK  OF  ALEXANDRIA 

v.  LYNN. 

Specific  performance. —  The  court  ought  not  to  decree  perform^ 
ance  according  to  the  letter  when  unconscionable,  but  may  so 
modify  the  agreement  as  to  do  Justice  so  far  as  possible  and  make 
compliance  with  such  modification  a  condition  of  the  grant  of  relief, 
p.  383. 

Cited  in  Hulmes  v.  Thorpe,  5  N.  J.  Eq.  429,  on  the  point  that  the 
court  may  modify  the  agreement  so  as  to  do  Justice  if  circum* 
stances  require  it;  Elfelt  v.  Hart,  1  McCrary,  16,  1  Fed.  269,  holding 
that  where  a  contract  is  tainted  with  fraud,  it  may  be  amended 
and  equity  would  enter  a  decree  which  would  be  Just;  Wabash  & 
B.  Canal  v.  State,  7  Ind.  183,  on  the  point  that  equity  cannot  dis* 
pense  with  a  statute  on  a  contract  but  it  may  use  discretion  in 
regard  to  enforcing  it;  Fitzpatrlck  v.  Beatty,  1  Gilm.  468,  on  the 
point  that  equity  will  not  enforce  a  contract  founded  in  fraud  or 
mistake;  Palo  Alto  Co.  v.  Harrison,  68  Iowa,  90,  26  N.  W.  19,  holdiug 
a  contract  founded  in  fraud  or  mistake  or  not  supported  by  an 
adequate  consideration  will  not  be  enforced;  Morrison  v.  Pray,  21 
Ark.  116,  holding  mere  naked  hardness  of  the  bargain  would  not 
prevent  its  enforcement;  Wallace  v.  Rappleye,  103  IlL  259,  on  the 
point  that  a  change  of  circumstances  may  be  regarded  before  de^ 
creeing  performance;  Daugh drill  v.  Edwards,  59  Ala.  429,  where 
there  was  a  question  as  to  the  enforcement  of  a  contract  payable 
in  Confederate  money;  Miami  Exp.  Co.  v.  Bank  of  the  United  States^, 
Wright,  253,  on  the  point  that  if  a  conveyance  is  a  mortgage  it 
cannot  be  changed  as  against  intervening  interests. 


1  Pet  38&-454  Notes  on  U.  S.  Reports.  T32 

Xquity  pleading. —  If  a  bill  charges  notice  an  answer  must  be 
given  without  special  Interrogatory;  but  a  defendant  Is  not  bound 
to  answer  an  interrogatory  not  warranted  by  some  matter  contained 
in  a  former  part  of  the  bill,  p.  883. 

Judgments. —  Where  a  Judgment  debtor  comes  into  court  asking 
protection  on  the  ground  that  he  has  satisfied  the  Judgment,  the 
court  may  modify  or  grant  his  prayer  upon  such  conditions  as 
Justice  demands,  p.  384. 

Cited  in  Veazie  t.  Williams,  8  How.  161,  12  L.  1030,  where  false 
steps  were  taken  to  enhance  the  price  of  property  sold  at  auction 
and  a  party  sought  relief  in  equity.  , 

Miscellaneous. —  Miscited  on  the  construction  of  a  devise  in 
Jenkins  v.  Merritt,  17  i^'la.  322,  and  In  Perkins  v.  Currier,  3  Wood. 
&  M.  80,  F.  C.  10,d85. 

1  Pet  386-454,  7  L.  189.  CONARD  v.  ATLANTIC  INS.  CO. 

Bottomry  and  respondentia. —  That  a  borrower  at  respondentia 
applies  the  money  in  discharge  of  a  prior  loan  does  not  make  any 
difference  as  to  the  legal  right  of  the  parties,  p.  436. 

Cited  in  The  Brig  Draco,  2  Sumn.  188,  F.  C.  4,057,  holding  it  is 
not  necessary  to  a  bottomry  bond  that  the  money  be  advanced  for 
necessaries.  Cited  generally  in  The  Unicom,  5  Hughes,  82,  F.  C 
9,849,  on  the  definition  of  bottomry,  the  court  construing  the  terms 
loss,  average  and  salvage  in  maritime  contracts. 

Distinguished  in  Greeley  v.  Waterhouse,  19  Me.  14,  36  Am.  Dec 
730,  holding  valid  bottomry  bonds  may  be  executed  at  home  port, 
although  not  applied  to  the  purposes  of  the  ship  or  voyage.  Re- 
ferred to  in  Greely  v.  Smith,  3  Wood.  &  M.  248,  249,  251,  254,  256, 
P.  C.  5,750,  holding  a  bottomry  bond  would  not  be  valid  for  a  pre- 
existing debt  but  only  for  repairs  or  outfits  and  cargo. 

Admiralty. —  It  is  not  necessary  that  a  respondentia  loan  should- 
be  made  before  the  departure  of  the  ship  on  the  voyage,  nor  that 
the  money  loaned  should  be  employed  in  the  outfit  of  the  vessel 
or  invested  in  the  goods  on  which  the  risk  Is  taken,  p.  437. 

Cited  in  The  Rapid  Transit,  11  Fed.  325,  the  court  saying  the 
same  principle  applied  to  bottomry  bonds;  Gardner  v.  The  White 
Squall,  9  Fed.  Cas.  1203,  holding  the  master  cannot  make  a  loan 
on  bottomry  to  pay  claims  for  repairs  in  a  foreign  port,  contracted 
five  months  prior;  The  Ship  Panama,  Olcott,  351,  F.  C.  10,703,  on 
the  point  that  validity  of  bottomry  is  not  affected  if  it  be  given 
after  the  ship  has  sailed,  provided  the  debt  is  at  risk. 

Admiralty. —  The  lender  at  respondentia  is  not  presumed  to 
lend  upon  the  faith  of  any  particular  appropriation  of  the  money; 
and  if  it  were  otherwise,  his  security  could  not  be  avoided  by  any 
misapplication  of  the  fund  where  the  risk  was  bona  fide  upon 
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other  goods  and  it  was  not  a  mere  contract  of  wager  and  hazard, 
p.  487. 

Insolvency  In  the  sense  of  the  act  of  1799,  giving  United  States 
priority,  relates  to  such  a  general  divestment  of  property  as  would 
in  fact  be  equivalent  to  insolvency  in  its  technical  sense;  it  supposes 
that  all  the  debtor's  property  has  passed  from  him,  p.  439. 

Cited  in  Morewood  v.  Hollister,  G  N.  Y.  322,  holding  an  assign- 
ment of  all  one's  estate  to  trustees,  for  the  payment  of  one's  debts. 
Is  conclusive  of  insolvency;  Stanley  v.  Bobbins,  36  Vt  429,  holding 
a  general  assignment  by  a  creditor  must  contain  a  trust  for  others 
not  parties  and  embrace  all  the  debtor's  property.  Cited  generally 
in  WoodhuU  v.  Wagner,  1  Bald.  302,  F.  C.  17,975,  on  the  eflfect  of 
a  discharge  in  one  State  on  a  debt  payable  in  another. 

Insolvency. —  Mere  inability  of  the  debtor  to  pay  all  his  debts 
Is  not  an  insolvency  within  the  act  of  1799,  giving  United  States 
priority,  but  it  must  be  manifested  in  one  of  the  three  modes  pointed 
out  in  the  statute,  p.  439. 

Cited  in  United  States  v.  McLellan,  8  Sumn.  35?,  F.  C.  15,698, 
on  the  same  point. 

Insolvency. —  Priority  of  the  United  States  under  insolvency  act 
of  1799  is  not  a  right  superseding  an  assignment  of  a  debtor  as  to 
any  property  which  the  United  States  may  afterwards  take  in 
execution  so  as  to  prevent  such  property  passing  by  the  assignment, 
but  is  a  mere  right  of  prior  payment  out  of  general  funds  of 
debtor  in  the  hands  of  assignee,  p.  439. 

Cited  and  followed  in  Conrad  v.  NicoU,  4  Pet.  310,  7  L.  868,  and 
and  Conrad  v.  Pac.  Ins.  Co.,  6  Pet.  280,  8  L.  398,  both  similar  to 
the  principal  case;  Thayer  v.  Hedges,  22  Ind.  307,  on  the  point  that 
the  provision  that  the  laws  of  the  United  States  should  be  supremo 
Justified  the  act  giving  priority;  United  States  v.  McLellan,  3  Sumn. 
855,  F.  C.  15,098,  on  the  point  that  a  conveyance  to  one  or  more 
creditors  to  discharge  their  debts  was  not  a  "  voluntary  assign- 
ment "  so  as  to  give  priority;  United  States  v.  Wood,  28  Fed.  Cas. 
753;  S.  C,  sub  nom.  United  States  v.  Lewis,  13  Bank.  Reg.  38,  and 
Campbell  v.  CoJo.,  etc.,  Co.,  9  Colo.  66,  10  Pac.  252.  both  holding  that 
the  priority  did  rot  attach  where  a  partial  assignment  only  was 
made;  United  States  v.  Langton,  5  Mason,  284,  2S5,  F.  C.  15,560, 
holding  that  priority  is  not  affected  by  an  omission  of  a  small 
part  by  mistake  or  fraud;  United  States  v.  Couch,  25  Fed.  Cas.  674, 
holding  an  assignment  of  the  firm  property  and  property  of  only 
one  member  does  not  establish  insolvency  of  the  firm  so  as  to 
give  priority;  United  States  v.  Wilkinson,  5  Dill.  277,  F.  O.  16,695. 
holding  the  priority  is  secured  only  when  the  property  is  attached 
or  is  being  administered  for  his  creditors  generally;  Bush  v.  Unltei) 
States,  8  Sawy.  330,  14  Fed.  323,  holding  a  Judgment  confessed 
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for  an  amount  of  one's  assets  not  an  assignment  giving  priority; 
United  States  v.  Griswold,  7  Sawy.  303,  8  Fed.  501,  holding  that 
when  a  debtor  assigned  his  property  by  means  of  judgments  con- 
fessed, priority  attached;  Farmers*  Bank  v.  Beaston,  7  Gill  &  J. 
428,  28  Am.   Dec.  229.  holding  priority  does  not  apply  in  mere 
teases  of  inability  to  pay;  Kalkman  v.  Gausten,  2  Gill  &  J.  365,  on 
the  point  that  the  United  States  is  entitled  to  priority  in  the  payment 
of  custom-house  bonds;  Forsyth  v.  Clark,  3  Wend.  655,  and  Storm 
▼.  Waddell,  2  Sandf.  Ch.  527,  528,  holding  that  the  priority  creates 
no  lien  on  specific  property;  Cottrell  v.  Pierson,  2  McOrary,  393, 
12  Fed.  807,  United  States  v.  Lewis,  13  N.  B.  R.  33,  26  Fed.  Gas. 
924,  and  United  States  v.  Duncan,  12  111.  541,  543,  all  holding  the 
priority   does   not   supersede   a   prior  lien;   Beaston   v.    Farmers* 
Bank,  12  Pet.  134,  136,  9  L.  1029,  1030,  holding  the  right  secured 
by  an  attachment  could  not  be  defeated;  United  States  v.  Duncan, 
4  McLean,  630,  F.  C.  15,003,  holding  the  priority  does  not  disturb 
the  lien  of  a  mortgage  or  of  a  judgment  made  perfect  by  levy; 
Savings  &  L.  Soc.  v.  Multnomah  Co.,  169  U.  S.  428,  42  L.  805,  18 
S.  Gt  395,  on  the  point  that  a  mortgage  of  realty  will  defeat  the 
priority;  United  States  v.  Duncan,  12  111.  535,  and  United  States 
V.  Duncan,  4  McLean,  622,  F.  G.  15,003,  both  holding  the  priority 
suspended  State  laws  on  the  distribution  of  estates;  Postmaster- 
Oeneral  v.  Bobbins,  1  Ware,  169,  F.  G.  11,314,  holding  the  priority 
did  not  supersede  the  allowance  to  a  widow;  United  States  v. 
Grookshank,  1  Edw.  Ch.  237,  240,  holding  the  priority  does  not  give 
priority  out  of  real  estate  vested  in  the  heirs  of  the  debtor;  United 
States  V.  Hack,  8  Pet.  275,  8  L.  913,  holding  the  priority  did  not 
extend  so  as  to  take  the  property  of  a  partner  from  partnership 
^effects  to  pay  a  separate  debt;  Brent  v.  Bank  of  Washington,  10 
Pet  611,  612,  9  L.  553,  holding  the  priority  does  not  overreach  a  prior 
conveyance  by  a  debtor;  United  States  v.  Canal  Bank,  3  Story,  81, 
F.  G.  14,715,  on  the  point  that  there  is  no  general  priority  in  the 
United  States,  but  the  priority  depends  upon  the  statute;  Watson 
V.  Watson,  1  Ga.  268,  holding  the  estate  of  a  gruardlan  who  dies 
chargeable  to  his  wards  is  liable  therefor  before  any  other  debt; 
Doe  ex  dem.  v.  Deavors,  8  Ga.  485,  holding  that  taxes  are  a  general 
lien  on  all  property  of  the  debtor;  Anderson  v.  State,  23  Miss.  476, 
holding  although  a  tax  was  not  a  lien  on  choses  in  action  the  tax 
collector  had  a  right  to  prior  payment  of  their  proceeds;  Kimball 
V.  Jenkins,  11  Fla.  125,  89  Am.  Dec.  241,  holding  that  an  execution 
lien  was  not  dissolved  by  death;  Brunswick  &  Alb.  t.  Hughes,  52 
Ga.  560,  on  the  point  that  secret  liens  are  dangerous  and  are  only 
upheld  where  some  great  public  interest  Is  involved. 

Mortgages. —  A  mortgage  is  not  only  a  lien  for  a  debt  but,  both 
In  law  and  equity,  a  transfer  of  the  property  itself  as  security; 
and  equity  treats  it  as  a  trust  estate,  and,  according  to  the 
intention  of  the  parties,  as  a  qualified  estate  and  security,  p.  441. 
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Cited  in  Rogers  y.  Bradford,  1  Pinn.  434,  on  the  point  that  both 
at  law  and  in  equity  a  mortgage  is  not  only  a  lien  but  is  a  transfer 
as  a  security;  Ghaffe  y.  Heyner,  31  La.  Ann.  612»  613,  dissenting 
opinion,  on  the  point  that  a  mortgage  is  an  absolute  conyeyance 
with  a  defeasance  and  the  mortgagor  has  only  an  equity;  Gordon 
V.  Rlxey,  76  Va.  698.  on  the  point  that  a  mortgagee  Is  a  purchaser 
to  the  extent  of  his  interest;  Hammond  y.  Solliday,  8  Colo.  613, 

9  Pac.  783,  on  the  point  that  when  possession  is  taken  by  a  mort- 
gagee, the  title  is  in  him  for  the  purpose  of  subjecting  the  property 
to  liis  debts;  Jefferson  Coll.  y.  Dickson,  1  Freem.  Ch.  483,  on  the 
point  that  the  fee  passes  and  the  mortgagee  may  at  once  enter  or 
bring  ejectment;  United  States  y.  Stowell,  133  U.  S.  19,  33  L.  560, 

10  S.  Ct.  248,  where  a  mortgagee  of  land  with  an  illicit  distillery 
on  it  was  protected;  United  States  y.  Areola,  24  Fed.  Cas.  850,  where 
the  interest  of  a  loyal  mortgagee  in  a  yessel  was  protected;  Water- 
man y.  Mackenzie,  138  U.  S.  260,  34  L.  927,  11  S.  Ct.  337,  on  the 
point  that  when  the  right  of  possession  as  well  as  of  property  is  in 
the  mortgagee,  suit  must  be  brought  by  him;  Bank  of  Muskingum 
y.  Carpenter,  7  Ohio  (1  pt),  70,  28  Am.  Dec.  621,  on  the  point  that 
a  mortgagee  has  a  specific  interest  and  his  preference  oyer  Judgment 
creditors;  Mundy  y.  Monroe,  1  Mich.  72,  holding  an  act  inhibiting 
ejectment  by  mortgagees  was  yoid  as  to  prior  mortgages;  Bron- 
son  y.  Kinzie,  1  How.  318,  11  L.  146,  holding  a  law  extending  the 
equitable  estate  of  a  mortgagee  unconstitutional;  Upham  y.  Brooks, 
2  Wood.  &  M.  413,  F.  C.  16,797,  and  Kennebeck,  etc.,  R.  R.  Co.  y. 
Portland,  etc.,  R.  R.  Co.,  59  Me.  75,  dissenting  opinion,  on  the  point 
that  in  equity  when  the  debt  is  discharged  there  is  a  resulting  trust 
for  the  mortgagor;  Cleyeland  y.  La  Crosse,  etc.,  R.  R.  Co.,  5  Fed.  Cas. 
1035,  on  the  point  that  without  a  defeasance  one  would  have  a  right 
to  recoyer  by  discharging  his  liabilities;  Pickett  y.  Buckner,  46  Miss. 
244,  discussing  the  effect  of  a  mortgage  on  a  right  to  dower; 
Holmes  y.  Gardner,  50  Ohio  St.  176,  33  N.  E.  646,  20  L.  R.  A.  332, 
bona  fide  purchaser  from  a  fraudulent  mortgagee  would  be  protected 
as  against  the  general  creditors;  Whittington  y.  Flint,  43  Ark.  519, 
51  Am.  Rep.  582,  holding  the  possession  of  a  grantee  of  a  mortgagt)r 
not  adyerse  to  the  mortgagee  without  express  disclaimer;  Green  y. 
Turner,  38  Iowa,  118,  where  a  mortgagee  in  possession  after  being 
paid  set  up  the  statute  of  limitations;  Williams  y.  Beard,  1  S.  C. 
324,  holding  one  purchasing  from  a  mortgagor  in  good  faith  acquires 
a  title  against  a  mortgagee  whose  mortgage  is  unrecorded;  Charter 
y.  Stevens,  3  Den.  35,  45  Am.  Dec.  445;  Waterman  y.  McKenzle, 
138  U.  S.  258,  84  L.  926,  11  S.  C.  336,  and  Tannahlll  y.  Tuttle,  3 
Mich.  113,  61  Am.  Dec.  484,  all  considering  the  effect  of  a  chattel 
mortgage;  Colby  y.  Cato,  47  Ala.  253,  on  the  point  that  a  conyeyance 
to  secure  payment  for  an  acceptance  is  in  effect  a  mortgage;  Alex- 
ander y.  Mortgage  Co.,  47  Fed.  135,  construing  a  conyeyance  to  se- 
cure creditors  with  a  provision  for  reconveyance  on  payment;  Pollard 


1  Pet.  386-454  Notes  on  U.  8.  Beports.  786 

T.  Saltonstall,  56  Fed  .863,  on  the  point  that  where  an  Instrument 
or  transfer  is  given  and  the  possession  is  not  taken  and  the  trans* 
action  is  for  a  security,  it  is  a  mortgage;  Flagg  v.  Walker,  113  U. 
S.  677,  28  L.  1078,  5  S.  Ct  705,  construing  a  contract  and  holding  it 
to  create  a  trust  and  not  a  mortgage;  Thibodaux  v.  Anderson,  34 
La.  Ann.  800,  holding  a  deed  of  trust  would  not  be  regarded  as  a 
mortgage  because  recorded  in  the  mortgage-book;  Dunlap  y.  Burnett, 
5  Smedes  &  M.  710,  45  Am.  Dec.  271,  constring  a  deed  of  trust  to 
secure  bona  fide  debts  to  a  creditor  without  notice  of  any  lien; 
Babcock  v.  Hoey,  11  Iowa,  377,  discussing  whether  mortgages  were 
embraced  within  the  term  conveyances;  Porter  v.  Green,  4  Iowa, 
574,  holding  a  mortgagee  was  a  purchaser  within  the  recording 
laws;  Jordan  v.  Peak,  38  Tex.  442,  holding  a  deed  of  trust  by  a 
husband  and  wife  to  be  a  conveyance  within  the  act  governing 
transfer  where  the  wife  has  an  interest;  Bingham  v.  Frost,  6  N. 
B.  R.  131,  3  Fed.  Cas.  401,  construing  the  word  "  conveyance  **  as 
used  in  the  bankrupt  act;  Graham  v.  McCampbell,  Meigs,  56,  33 
Am.  Dec.  128,  discussing  whether  the  reservation  of  title  by  a 
vendor  is  a  mere  lien;  Andrews  v.  Burdick,  62  Iowa,  722,  16  N.  W. 
279,  discussing  the  nature  of  a  mechanic's  lien;  Bonner  v.  Minnier, 
13  Mont  287,  34  Pac.  35,  40  Am.  St.  Rep.  448,  note,  dissenting  opin- 
ion, discussing  the  nature  of  a  lien  and  holding  a  homestead  is 
not  exempt  from  a  lien  for  materials;  Leiand  v.  Ship  Medora,  2 
Wood.  &  M.  99,  F.  O.  8,237,  citing  authorities  and  discussing 
the  lien  for  repali-s  and  the  effect  on  it  of  the  vessel's  sailing; 
Ridgely  v.  Iglehart,  3  Bland  Gh.  542,  discussing  the  nature  of  lien 
given  by  the  act  to  direct  descents;  Grigg  v.  Banks,  59  Ala.  316, 
on  the  point  that  a  debtor  may  charge  or  alienate  property  attached 
in  subordination  to  the  Hen.  See  also  note  to  49  Am.  Dec.  731,  cit- 
ing authorities  on  distinctions  between  pledge  and  mortgage.  Cited 
generally  in  Rlngo  v.  Woodruff,  43  Ark.  489,  and  Everett  y.  Bu- 
chanan, 2  Dak.  Ter.  263,  8  N.  W.  32,  discussing  the  character  of 
mortgages  and  the  relative  right  of  mortgagors  and  mortgagees; 
Booth  V.  Barnum,  9  Conn.  290,  23  Am.  Dec.  341,  on  the  point  that 
d^bts  secured  by  a  mortgage  must  be  described  with  sufficient 
certainty. 

Judgment  lien  does  not  constitute  per  se  property  or  right  in  the 
land  Itself;  but  only  a  right  to  levy  thereon,  to  the  exclusion  of  other 
adverse  subsequent  interests.  Subject  to  this  the  debtor  has  full 
power  to  dispose  of  the  land,  and  other  creditors  may  levy  on  it, 
p.  443. 

The  citing  cases  affirm  and  follow  this  principle,  as  follows: 
Bell  V.  Goetter,  106  Ala.  471,  17  So.  711,  holding  that  such  lien 
bears  no  legal  relation  to  a  general  assignment;  Blscoe  v.  Sande- 
fur,  14  Ark.  593,  on  the  point  that  however  full  and  public  a  lien 
might  be  it  could  not  discharge  a  Judgment  nor  amount  to  satis- 
faction; Kollock  V.  Jackson,  5  Ga.  157,  holding  the  lien  does  not 
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give  title  but  a  special  interest,  enforceable  by  levy  and  sale;  In 
re  Boyd,  4  Sawy.  264,  F.  C.  1,746,  on  the  point  that  a  judgment 
creditor  acquires  no  jus  in  re  but  only  a  power  to  make  his  general 
lien  specific  by  a  levy;  Presbpterian  Corp.  v.  Wallace,  3  Rawle, 
168,  holding  that  in  Pennsylvania  the  right  does  not  depend  upon 
issuing  execution;  Dudley's  Case,  7  Fed.  Cas.  1154,  where  the  court 
said  there  could  be  a  lien  without  execution;  Forsyth  v.  Marbury. 
Charlt  (6a.)  326,  holding  this  lien  to  be  effectual  against  all  subse- 
quent claims  derived  through  the  debtor;  Moseley  y.  Bdwards,  2 
Fla.  438,  citing  authorities  and  holding  the  lien  not  lost  by  mere 
delay  to  sue  out  execution;  Patton  v.  Hayter,  15  Ala.  22,  holding 
that  if  a  judgment  creditor  holds  up  the  execution  it  will  postpone 
the  lien  in  favor  of  junior  judgments;  Commercial  Bank  y.  Yazoo 
Co.,  6  How.  (Miss.)  534,  38  Am.  Dec.  448,  and  Andrews  y.  Doe,  6 
How.  (Miss.)  566,  38  Am.  Dec.  453,  both  holding  a  sale  under  a 
junior  judgment  under  a  levy  made  first,  cannot  impair  the  lien 
on  an  elder  judgment;  Metz  y.  St.  Bk.,  7  Neb.  171,  holding  a  judg- 
ment does  not  become  a  lien  as  against  a  subsequent  bona  fide  pur- 
chaser, until  properly  indexed;  McMahan  y.  Green,  12  Ala.  74,  46 
Am.  Dec.  243,  holding  personalty  subject  to  a  lien,  removed  to 
another  State  and  sold,  may  if  brought  back  be  sold  under  an 
alias  fl.  fa.;  Grevemeyer  v.  So.  Mut.  F.  I.  Co.,  62  Pa.  St  342,  1 
Am.  Rep.  421,  holding  a  judgment  creditor  has  no  insurable  in- 
terest in  the  specific  property  of  the  debtor;  Vaughn  v.  Schmalsle,  10 
Mont  194,  25  Pae.  103, 10  L.  R.  A.  413  and  n.,  judgment  not  a  specific 
lien,  so  as  to  exclude  a  prior  equitable  title;  Norton  v.  Williams,  9 
Iowa,  533,  holding  a  judgment  does  not  hold  over  a  prior  unrecorded 
deed;  Gilbert  v.  Stockman,  81  Wis.  607,  29  Am.  St  Rep.  925,  51 
N.  W.  1078,  holding  a  judgment  is  not  a  lien  on  land  the  defendant 
had  conveyed  before  its  entry;  Warner  y.  Veltch,  2  Mo.  App.  462, 
where  one  having  a  judgment  which  was  a  lien,  suffered  the  prop- 
erty to  be  sold  under  a  deed  of  trust  which  was  a  prior  Uen  with- 
out taking  out  execution;  Bak<^r  v.  Morton,  12  Wall.  158,  20  L.  265, 
and  Brown  v.  Pierce,  7  Wall.  217,  19  L.  138,  holding  a  judgment 
lien  gave  way  before  the  right  of  an  owner  who  had  conveyed  to 
the  debtor  by  duress;  Lynn  y.  Gridley,  Walk.  (Miss.)  550,  on  the 
point  that  if  a  debtor  should  sell  the  property  an  execution  creditor 
cannot  follow  it;  Bowen  v.  Billings,  13  Neb.  442,  14  N.  W.  153, 
holding  a  judgment  against  an  Individual  was  not  a  lien  upon  the 
firm  property  standing  In  defendant's  name;  Gould  v.  Luckett  47 
Miss.  116,  holding  a  judgment  against  a  husband  does  not  defeat 
a  widow's  right  of  dower;  Young  v.  Templeton,  4  La.  Ann.  257,  50 
Am.  Dec.  568,  holding  a  claim  of  a  wife  under  a  marriage  settle- 
ment is  of  no  avail  against  a  judgment  creditor  first  asserting  his 
lien;  Burwell  v.  Tullis,  12  Minn.  578,  holding  an  act  limiting  the 
time  within  which  an  execution  could  be  sued  out  and  applied  to 
existing  judgments  was  valid;  Massingill  y.  Downs,  7  How.  767, 

Vol.  II— 47 


1  Pet  38<^-454  Notes  on  U.  &  Reports.  788 

12  L.  906,  where  the  effect  on  a  Judgment  Hen  of  a  subsequent  law 
requiring  judgments  to  be  recorded  in  a  particular  way  was  con- 
sidered; Konlng  V.  Bayard,  2  Paine,  257,  F.  C.  7,924,  considering 
the  effect  of  judgments  of  Federal  courts  as  liens;  Ward  v.  Chamber- 
lain, 2  BUick.  437,  17  L.  328,  considering  the  rights  under  a  Uen  on  a 
judgment  obtained  in  admiralty  for  a  collision;  Byers  v.  Fowler, 
12  Ark.  276,  54  Am.  Dec.  278;  Den  ex  dem.  v.  Jones,  2  McLean,  83, 
F.  C.  12,818,  and  Pollard  v.  Cocke,  19  Ala.  196,  aU  holding  that  judg- 
ments of  Federal  courts  have  the  same  liens  as  judgments  of  State 
courts;  Coombs  v.  Jordan,  3  Bland  Ch.  317,  22  Am.  Dec.  264,  dis- 
cussing estates  which  were  subject  to  be  taken  in  execution  to 
satisfy  judgments;  Bx  parte  Waddell,  28  Fed.  Cas.  1314,  on  the 
distinction  between  a  right  to  priority  of  payment  out  of  a  given 
fund  and  a  specific  lien  thereon;  Mansony  v.  United  States  Bank, 
4  Ala.  750,  holding  that  where  a  judgment  is  enjoined,  the  injunc- 
tion suspends  the  lien;  Stanton  v.  Catron,  8  N.  Mex.  375,  45  Pac. 
890,  holding  a  Judgment  creditor  has  no  such  lien  as  would  enable 
him  to  maintain  a  bill  to  remove  a  cloud  from  debtor's  land;  Ashtou 
V.  Slater,  19  Minn.  350,  351,  on  the  point  that  a  judgment  creditor 
after  the  time  to  issue  an  execution  cannot  come  into  equity; 
Hopping  V.  Bumam,  2  G.  Greene,  53,  and  Walton  v.  Hargroves, 
42  Miss.  26,  97  Am.  Dec.  430,  on  the  point  that  where  a  levy  Is 
actually  made  the  title  of  a  purchaser  relates  back  to  the  judgment; 
Ex  parte  Foster,  2  Story,  145,  147,  F.  C.  4,9G0,  discussing  the  effect 
of  an  attachment  where  a  party  has  filed  a  petition  in  bankruptcy. 
See  note  to  15  Am.  Dec.  249,  discussing  the  subject  of  relation. 
Cited  generally  in  Rohrbach  v.  Germania  F.  I.  Co.,  62  N.  Y.  54,  20 
Am.  Rep.  456,  discussing  who  had  an  insurable  interest 

Judgments. —  Creditor's  judgment  lien  does  not  place  him  in  a 
better  situation  as  a  creditor  over  the  general  funds  of  the  debtor 
in  the  hands  of  the  assignee,  p.  444. 

€k>ntract8. —  AU  the  instruments  relating  to  a  transaction  must 
be  taken  together  and  treated  as  one  entire  agreement,  p.  445. 

Bills  of  lading. —  Consignee  In  a  bill  of  lading  is  authorized 
agent  of  owner  to  receive  goods,  and  by  his  indorsement  of  the  bill 
to  a  bona  fide  purchaser  the  latter  becomes  owner  as  against  all 
the  world,  p.  445. 

Cited  in  Jones  v.  Sims,  6  Port  159,  163,  holding  a  bill  passed  title 
to  the  consignee,  but  was  not  conclusive  on  question  of  ownership; 
Pollard  V.  Reardon,  65  Fed.  851,  21  U.  S.  App.  639,  and  Munroe 
V.  Philadelphia  Wh.  Co.,  75  Fed.  546,  both  holding  that  one  volun- 
tarily putting  out  a  bill  was  postponed  to  one  advancing  money 
on  it  in  good  faith;  Winslow  v.  Norton,  29  Me.  421,  50  Am.  Dec. 
602,  and  Chandler  v.  Sprague,  5  Met  308,  309,  38  Am.  Dec.  406, 
407,  both  holding  a  transferee  of  the  bill  had  priority  over  cred- 
itors; Schooner  Mary  Ann  Guest,  Olcott,  501,  F.  C.  9,197,  holding 
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an  Indorsee  held  free  from  any  equities  between  the  consignor  and 
consignee;  Means  v.  Bank  of  Randall,  146  U.  S.  627,  36  L.  1110, 
13  S.  Gt  189,  holding  a  transfer  of  cattle  can  be  made  as  effectually 
by  transfer  of  a  bill  as  by  a  physical  delivery;  Jeffersonyille,  etc., 
R.  R.  Go.  T.  Iryln,  46  Ind.  185,  construing  a  bill  with  a  provision 
that  the  goods  are  to  be  delivered  "on  presentation  of  duplicate 
hereof;"  Winston  v.  Gox,  38  Ala.  272,  where  the  question  was  as 
to  the  sufficiency  of  the  delivery;  The  Thames,  14  Wall.  106,  20  L. 
806,  holding  a  carrier  is  liable  if  it  deliver  to  any  one  but  a  con- 
signee or  his  assignee;  Ratzer  v.  Burlington,  etc.,  R.  R.  Go.,  04 
Minn.  248,  58  Am.  St  Rep.  532,  66  N.  W.  990,  citing  authorities  and 
holding  that  a  carrier  delivering  without  the  bill  does  so  as  its  peril. 

Bills  of  lading  are  transferable  by  indorsement,  p.  445. 

Gited  in  Dixon  v.  G.  &  I.  R.  R.  Go.,  4  Biss.  141,  F.  G.  3,929, 
on  the  point  that  a  bill  is  a  contract  and  is  assignable  very  much 
like  a  note  or  bill;  Walters  v.  Western  &  R.  R.  Go.,  63  Fed.  393,  on 
the  point  that  while  bills  are  not  negotiable  instruments  they  may 
be  taken  as  security  while  the  consignment  is  in  the  hands  of  the 
consignee;  National  Bank  v.  Atlanta,  etc.,  Ry.  Go.,  25  S.  G.  223,  on 
the  point  that  a  bill  is  so  far  negotiable  as  to  pass  to  its  indorsee 
all  the  rights  of  possession;  McNeil  v.  Hill,  Woolw.  97,  F.  G.  8,914, 
holding  an  indorsement  for  a  warehouse  receipt  is  regarded  as 
equivalent  to  the  delivery  of  the  article. 

Bills  of  lading. —  Indorsement  by  a  consignee  in  a  bill  of  lading 
transfers  the  goods  whether  he  is  buyer  of  the  goods  or  factor  or 
agent  of  the  owner,  p.  445. 

Gited  and  followed  in  Audenreid  v.  Randall,  3  Gliff.  107,  F.  O. 
<$44,  holding  such  a  transfer  by  indorsement  defeated  consignor's 
right  of  stoppage  in  transitu.    And  see  cases  under  next  syllabus. 

Bills  of  lading. —  Assignment  by  the  owner  of  goods  shipped 
under  bill  of  lading  to  a  consignee  is  good  as  against  all  persons 
except  a  purchaser  for  a  valuable  consideration  by  an  indorsement 
of  the  bill  of  lading  itself,  p.  445. 

Gited  and  this  holding  relied  upon  in  Gonrad  v.  Nicoll,  4  Pet. 
SIO,  7  L.  ^,  and  Pacific  Ins.  Go.  v.  Gonrad,  1  Bald.  139,  F.  G. 
10,647;  B.  G.,  on  appeal,  6  Pet.  280,  8  L.  398,  both  similar  to 
the  principal  case;  Walters  v.  Western  &  A.  R.  Go.,  GO  Fed.  867,  30 
U.  S.  App.  34,  holding  carrier  of  goods  liable  for  delivering  goods 
without  presentation  of  the  bill  of  lading,  in  suit  brought  by  one 
innocently  advancing  money  as  pledgee  of  the  goods  by  indorse* 
ment  of  the  bill  of  lading;  Halsey  v.  Warden,  25  Kan.  136,  on  the 
point  that  when  a  bill  has  not  been  delivered  and  there  has  been 
no  transfer  to  the  consignee,  the  general  owner  may  transfer  by 
transferring  the  bill;  Bank  of  Rochester  v.  Jones,  4  N.  Y.  500,  501, 
S&  Am.  Dec.  292,  293,  holding  that  until  the  merchandise  Is  delivered 
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to  the  factor,  the  consignor  can  sell,  mortgage  or  pledge,  although 
indebted  to  the  factor;  Means  v.  Bank  of  Randall,  146  U.  S.  628, 
36  L.  1110,  13  S.  Ct  189,  on  the  point  that  a  bank  making  advances 
on  a  bill  has  a  lien  which  the  consignee  cannot  defeat,  although 
the  consignor  is  indebted  to  him;  Webb  v.  AnderM)n,  Taney,  513r 
F.  G.  17,318,  holding  the  assignee  to  whom  a  bill  is  assigned  as  se- 
curity has  the  property  in  the  goods  and  the  assignor  has  no  rights 
except  in  the  surplus;  First  Nat.  Bank  v.  Mt.  Pleasant  M.  Co.,  103 
Iowa,  522,  72  N.  W.  680,  and  NeiU  v.  Rogers  P.  CJo.,  41  W.  Va.  51, 
57,  23  S.  E.  707,  709,  both  holding  one  discounting  a  draft  and  re- 
ceiving a  bill  of  lading  against  which  the  draft  was  drawn  acquires 
a  special  property;  Ghaffe  v.  Heyner,  31  La.  Ann.  620,  dissenting 
opinion,  on  the  point  that  where  goods  are  transferred  as  security 
for  a  debt,  not  in  payment,  the  risk  is  with  the  transferrer;  Michel 
V.  Ware,  3  Neb.  235,  holding  an  order  drawn  on  and  accepted  by 
a  warehouseman  was  a  warehouse  receipt  and  the  assignee  was 
entitled  to  the  property. 

Sales. —  The  product  of,  or  substitute  for,  the  original  thing,  by 
sale  or  otherwise,  follows  the  nature  of  the  thing  itself,  so  long  as 
it  can  be  ascertained  a.s  such,  and  becomes  the  property  of  him 
who  was  the  owner  in  the  same  quality  as  he  held  the  thing,  p.  448. 

Gited  in  McLaren  v.  Brewer,  51  Me.  405,  holding  a  change  of 
property  from  one  form  to  another  cannot  divert  those  who  have 
distinct  and  immediate  rights  in  the  thing;  Walston  v.  Smith,  67 
Vt.  545,  32  Atl.  487,  on  the  point  that  if  property  is  conveyed  sub- 
ject to  a  trust,  no  change  in  the  form  divests  it  of  the  trust;  Keene 
V.  Wheatley,  14  Fed.  Gas.  197,  on  the  point  that  the  special  property 
which  a  lender  has  for  security  is  transferred  to  and  continued 
In  the  product  or  substitute. 

Mortgages  may  validly  be  given  to  secure  future  advances  and 
contingent  debts,  if  the  transaction  is  bona  fide,  p.  448. 

The  citations  collate  a  number  of  authorities  affirming  and  rely- 
ing upon  this  principle,  as  follows:  Leeds  v.  Gameron,  3  Bumn. 
492,  F.  G.  8,206,  on  the  point  that  at  common  law  a  mortgage  could 
be  made  to  secure  future  advances;  Schuelenberg  v.  Martin,  2  Fed. 
748,  1  McGrary,  360,  holding  valid  such  a  mortgage  at  a  time  when 
no  indebtedness  existed;  Madigan  v.  Mead,  31  Minn.  98,  16  N.  W. 
540,  holding  that  mortgages  may  be  given  to  secure  future  optional 
advances  and  contingent  liabilities;  Lawrence  v.  Tucker,  23  How, 
27,  16  L.  479,  sustaining  a  mortgage  given  to  secure  an  existing 
debt  and  a  future  advance;  Speer  v.  Skinner,  35  111.  293,  holding 
that  the  mortgage  should  show  on  its  face  it  was  intended  to  secure 
future  advances;  Louisville  Bauk  Co.  v.  Leonard,  90  Ky.  Ill,  13 
S.  W.  522,  holding  a  mortgage  to  be  valid  to  the  amount  named, 
although  it  purports  to  be  for  an  amount  advanced  at  the  time; 
Mobile,  etc.,  R.  R.  Go.  y.  Talman,  15  Ala.  490,  492,  where  It  waa 
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said  uncertainty  In  the  amount  to  be  secured,  and  that  the  security  is 
for  advances  to  be  made  in  the  future  did  not  affect  it;  Alexandria 
8av.  Inst  v.  Thomas,  29  Gratt.  488,  on  the  point  that  the  drawing 
and  indorsing  of  notes  at  a  future  period  is  a  valuable  considera- 
tion; McDaniels  v.  Golvin,  16  Vt  305,  42  Am.  Dec.  514,  holding 
a  mortgage  to  secure  what  the  mortgagor  "may  owe  on  book," 
Is  valid;  Calkins  v.  Lockwood,  16  Ck>nn.  288,  41  Am.  Dec.  147,  where 
one  agreed  to  lend  his  credit  to  another  to  manufacture  goods, 
stipulating  he  should  have  the  right  to  take  the  articles  manu- 
factured; Arthur  v.  Commercial,  etc..  Bank,  9  Smedes  &  M.  432, 
holding  that  priority  given  to  one  who  might  advance  money  to  a 
road  for  its  completion  did  not  make  the  deed  fraudulent;  Hubbard 
y.  Savage,  8  Conn.  221,  holding  a  mortgage  took  priority  as  against 
a  bona  fide  creditor  taking  security  on  the  property;  Robinson  v. 
Williams,  22  N.  Y.  383,  holding  a  mortgage,  the  limit  of  which  was 
not  fixed,  is  good  as  against  a  creditor  by  a  judgment  recovered  be- 
fore such  advances  became  due;  Wells  v.  Thompson,  50  Ala.  85,  on 
the  point  that  future  advances  will  be  covered  by  the  lien  in  prc^fer- 
ence  to  a  claim  under  a  Junior  Intervening  incumbrancer  with 
notice;  Bell  v.  RadcUff,  82  Ark.  664,  holding  a  mortgage  protected 
additional  advances  over  the  limitations  in  the  deed;  Keyos  v. 
Bump,  59  Vt.  898,  9  AtL-601,  holding  the  consideration  named  does 
not  deterfnine  the  amount  of  a  mortgage;  McCarty  v.  Chalfant,  14 
W.  Ya.  647,  holding  a  deed  of  trust  Is  good  to  the  amount  specified 
as  between  the  parties  and  against  purchasers  with  notice;  Schmidt 
y.  Zahrudt,  148  Ind.  453,  47  N.  E.  337,  discussing  the  effect  of  ad- 
vances made  after  notice  of  subsequent  advances;  Bos  well  v.  Good- 
win, 31  Conn.  81,  81  Am.  Dec.  170,  holding  such  mortgages  will 
be  upheld  as  to  all  advances  or  liabilities  before  the  execution 
of  a  subsequent  mortgage;  Smith  y.  Montoya,  8  N.  Mex.  24  (11), 
1  Pac.  181,  on  the  point  that  the  question  of  bad  faith  may  be 
raised  in  all  such  mortgages  and  especially  when  it  Is  interposed 
against  attaching  creditors;  Tmscott  y.  King,  6  N.  Y.  160,  holding 
a  Judgment  may  be  confessed  as  security  for  future  advances.  See 
also  note  to  49  Am.  Dec.  734,  citing  authorities  on  the  obligations 
which  may  be  secured  by  pledge. 

Fraud. —  Whether  a  transaction  was  fraudulent  or  not,  in  fact,  is 
a  question  for  the  Jury,  upon  the  whole  evidence,  and  is  properly 
left  to  their  consideration,  p.  448. 

Traodulent  conTeyanoes. —  Want  of  possession,  even  in  cases  of 
absolute  sales  of  personal  property,  is  not  presumptive  of  fraud,  if 
possession  cannot,  from  the  circumstances  of  the  pix>perty,  be  within 
the  power  of  the  parties,  p.  449. 

Cited  in  First  Nat  Bank  v.  Crocker,  111  Mass.  167,  on  the  point 
that  delivery  of  a  bill  of  lading  by  indorsement  was  sufliciont  to 
transfer  property  that  was  elsewhere;  Meade  v.  Smith,  16  Conn. 
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864,  holding  the  presumption  of  fraud  from  want  of  change  of 
possession  is  repelled  where  it  is  not  practicable  to  take  possession; 
Ricker  v.  Cross,  5  N.  H.  572,  22  Am.  Dec.  481,  holding  a  sale  of 
chattels  at  a  distance  conveys  the  property  to  a  vendee  using  rea- 
sonable diligence  to  get  possession  as  against  a  sheriff  attaching; 
Adams  v.  Foley,  4  Iowa,  54,  holding  that  goods  in  a  warehouse  may 
be  transferred  by  a  transfer  of  the  receipts;  In  re  Hussman,  12 
Fed.  Cas.  1076,  2  Bank.  Reg.  141,  holding  a  retention  after  an 
absolute  sale  is  conclusive  of  fraud  as  to  creditors;  State  v.  Smith, 
81  Mo.  572,  where  the  question  was  as  to  damages,  where  property 
remaining  in  possession  of  a  seller  was  seized  under  execution 
as  his. 

Fraudulent  conveyances. —  Where  a  sale  is  not  absolute,  but  con- 
ditional, the  want  of  possession,  if  consistent  with  the  stipulations 
of  the  parties  and  a  fortiori,  if  flowing  directly  from  them,  has  never 
been  held,  per  se,  a  badge  of  fraud,  p.  449. 

Cited  in  Hempstead  y.  Johnson,  18  Ark.  135,  65  Am.  Dec.  407. 
holding  the  rule  that  retention  is  presumptive  of  fraud  does  not 
apply  to  mortgages  and  deeds  of  trust  permitting  the  retention 
until  default;  Ex  paite  Dalby,  1  Low.  432,  F.  C.  3,540;  S.  O.,  sub 
nom.  In  re  (vrifflths,  3  Bank.  Reg.  180,  holding  that,  independently 
of  statute,  a  mortgage  given  for  value  and  in  good  faith  may  be 
valid  without  change  of  possession;  Ash  v.  Savage,  5  N.  U.  547, 
holding  a  mortgagor's  remaining  in  possession  was  not  alone  evi- 
dence of  fraud;  Planters,  etc..  Bank  v.  Willis,  5  Ala.  781,  on  the 
point  that  the  retention  by  a  mortgagor  does  not  make  the  security 
prima  facie  fraudulent;  Runyon  v.  Groshon,  12  N.  J.  Eq.  00,  where 
a  mortgagee  was  held  to  have  a  superior  claim  over  a  subsequent 
purchaser,  although  possession  had  not  been  changed;  The  Schooner 
Romp,  Olcott,  203,  F.  C.  12,030,  where  a  mortgagor  of  a  vessel  was 
postponed  to  the  rights  of  purchaser,  because  the  mortgagor  re- 
tained possession;  Kellough  v.  Steele,  1  Stew.  &  P.  281,  holding  a 
sale  with  condition  of  defeasance,  or  mortgage,  if  bona  fide,  is  not 
fraudulent  per  se  where  the  possession  is  retained;  White  v.  Cole, 
24  Wend.  143,  on  the  distinction  between  a  chattel  mortgage  and 
a  pledge  in  the  necessity  of  change  of  possession;  Almy  v.  Wilbur, 

2  Wood.  &  M.  387,  388,  F.  O.  256,  holding  possession  by  a  mortgagor, 
under  the  circumstances  of  the  case,  was  not  evidence  of  fraud; 
Rogers  v.  Traders'  Ins.  Co.,  6  Paige,  587,  on  the  point  that  a  mort- 
gage of  personalty  transfers  the  whole  interest,  and  the  mortgagee 
becomes  the  owner;  Maxwell  y.  Tufts,  8  N.  Mex.  399,  45  Pac.  979, 
88  L.  R.  A.  855,  vendee  under  conditional  sale  protected  against 
attaching  creditor  of  vendor,  though  vendor  retained  possession  of 
the  chattels  sold. 

Fraudulent  conyeyances.— Want  of  possession  does  not  show 
fraud  when  the  goods,  at  the  time  of  the  transfer,  were  at  sea  on  a 
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voyage  In  which  they  were  to  be  sold  or  exchanged  by  the  consignee 
and  the  proceeds  sent  back  in  the  same  ships,  p.  449. 

Cited  in  Pratt  v.  Parkman,  24  Pick.  47,  on  the  point  that  delivery 
of  a  bill  of  sale  of  goods  at  sea  would  be  sufficient  to  pass  them; 
Gibson  V.  Stevens,  8  How.  399,  400,  12  L.  1129,  1130,  holding  a  bill 
of  sale  passes  title  if  personalty,  from  its  character  or  situation,  Is 
incapable  of  manual  delivery;  Crapo  v.  Kelly,  16  Wall.  641,  21  L. 
441,  on  tbo  point  that  a  ship  at  sea  may  be  transferred  to  a  pur- 
chaser by  the  delivery  of  a  bill  of  sale;  Harris  v.  D'Wolf,  4  Pet.  150, 
151,  7  L.  813,  holding  nondelivery  of  a  vessel  at  sea  assigned  to 
secure  or  pay  a  debt  does  not  render  the  assignment  void;  Barrow 
V.  West,  23  Pick.  273;  Cole  v.  White,  26  Wend.  520,  and  Brinley  v. 
Spring,  7  Me.  253,  254,  all  holding  the  transfer  of  a  ship  at  sea 
passes  the  title  subject  only  to  be  defeated  by  negligence  in  taking 
possession  on  her  return;  White  v.  Cole,  24  Wend.  129,  130,  holding 
a  mortgage  of  a  vessel  at  sea  void  as  against  a  purchaser  at  exe- 
cution where  possession  was  not  taken  forthwith  on  her  return; 
Orapo  V.  Kelly,  16  Wall.  623,  21  L.  436,  discussing  the  priority  be- 
tween an  assignment  in  insolvency  while  a  vessel  was  at  sea  and 
an  attachment  levied  when  she  arrived;  Pinkerton  v.  Manchester, 
etc.,  R.  R.  Co.,  42  N.  H.  448,  452,  where  the  question  was  as  to  the 
BuflSciency  of  the  delivery  of  stock  transferred  at  a  distance  from 
the  office. 

Pleading.-— By  pleading  to  the  merits,  the  defendant  necessarily 
admits  the  capacity  of  the  plaintiffs,  in  this  case  a  corporation,  to 
sue;  exception  should  be  taken  by  plea  in  abatement,  and  failure 
to  do  so  Is  a  waiver,  p.  450. 

The  following  cases  cite,  affirm  and  variously  apply  this  principle: 
Gause  v.  Clarksville,  1  McCrary,  86,  holding  all  matters  which 
challenge  Jurisdiction  or  capacity  to  sue  should  be  presented  by 
plea  in  abatement;  Brown  v.  Noyes,  2  Wood.  &  M.  81,  F.  C.  2,023, 
generally  a  plea  in  abatement  to  the  Jurisdiction  is  necessary,  and 
the  objection  is  waived  by  pleading  to  the  merits;  Philadelphia,  etc., 
R.  R.  Co.  V.  Quigley,  21  How.  214,  16  L.  77,  holding  that  under  the 
general  issue  no  question  can  be  raised  as  to  capacity  to  sue; 
Strickland  v.  Bums,  14  Ala.  513,  holding  the  general  issue  or  other 
plea  in  bar  admits  the  character  of  the  plaintiff  to  be  such  as  set 
out;  Carr  v.  Gale,  3  Wood.  &  M.  69,  F.  0.  2,435,  holding  it  is  too  late 
to  object  to  an  assignee  in  bankruptcy  suing  after  a  plea  of  the 
general  issue  and  trial;  Alderman  v.  Finley,  10  Ark.  425,  52  Am.  Dec. 
246,  holding  in  assumpsit  by  a  public  corporation  a  plea  of  non- 
assumpsit  admits  the  capacity  to  sue;  Butterfield's  O.  D.  Co.  v. 
Wedeles,  1  N.  Mex.  532,  holding  the  capacity  of  a  corporation  to 
sue  can  only  be  tested  by  plea  in  abatement;  Methodist  Episcopal 
Church  V.  Wood,  Wright,  12,  13,  and  Boston  T.  &  S.  F.  Co.  v.  Spooner, 
6  VL  96»  both  holding  that  want  of  corporate  capacity  to  sue  must 
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be  taken  by  plea  in  abatement  or  bar;  Oregonlan,  etc.,  By.  Co.  v. 
Oregon  R.  &  N.  Co.,  10  Sawy.  476,  23  Fed.  235,  holding  want  of 
corporate  existence  may  be  pleaded  in  abatement  or  bar,  bnt  the 
want  of  capacity  to  sue  must  be  pleaded  in  abatement;  Blackburn 
V.  Selma,  etc.,  R.  R.  Co.,  2  Fllpp.  533,  F.  C.  1,467,  declining  to  notice 
an  objection  that  a  corporation  was  never  organized,  after  an  answer 
filed  to  the  merits;  Goodyear  y.  Blake,  10  Fed.  Cas.  646,  holding 
that  by  pleading  to  the  merits  the  defendant  admits  the  capacity  of 
the  corporation  to  sue;  United  States  v.  Insurance  Cos.,  22  Wall. 
101,  22  L.  817;  Society,  etc.  v.  Pawlet,  4  Pet  501.  503,  7  L.  934,  935. 
and  Phenix  Bank  v.  Curtis,  14  Conn.  440,  36  Am.  Dec.  494,  all 
holding  the  general  issue  in  an  action  by  a  corporation  admits  the 
capacity  of  the  plaintiff  to  sue;  Union  Cement  Co.  v.  Noble,  15  Fed. 
503,  and  Dental  Vulcanite  Co.  v.  Wetherbee,  2  CUff.  562,  F.  C.  3,810, 
both  holding  the  general  issue  admitted  the  corporate  existence  of 
the  plaintiff;  Methodist  Episcopal  Church  v.  Wood,  5  Ohio,  286, 
holding  that  legal  organization  cannot  be  questioned  unless  upon 
plea  in  abatement;  Savage  Manuf.  Co.  v.  Armstrong,  17  Me.  37,  35 
Am.  Dec.  229,  holding  the  existence  of  a  private  corporation  can 
be  questioned  only  by  plea  In  abatement;  Rheem  v.  Naugatuck  W. 
Co.,  33  Pa.  St  364,  holding  the  want  of  an  act  of  incorporation  must  be 
pleaded  in  abatement  or  specially  in  bar;  Northumberland  Co.  Bank 
V.  Eyer,  60  Pa.  St  440,  holding  misnomer  of  a  corporation  must  be 
pleaded  in  bar;  Freeland  v.  Pennsylvania  C.  I.  Co.,  94  Pa.  St  514, 
on  the  point  that  if  there  is  no  charter  It  must  be  specially  pleaded 
in  bar;  Dutcher  v.  Dutcher,  39  Wis.  662,  holding  that  in  an  action  of 
divorce,  the  plaintiffs  want  of  residence  is  matter  in  abatement 
and  not  in  bar;  Lessey  v.  President,  etc.,  of  Green  Bay,  1  Plnn.  488, 
holding  a  city  suing  on  a  note  for  a  license  need  not  prove  com- 
pliance with  their  charter  in  every  respect;  Bennington  Iron  Co.  v. 
Rutherford,  18  N.  J.  L.  160,  holding  a  corporation  need  not  set  out 
how  or  by  what  authority  they  were  Incorporated  nor  call  or  aver 
themselves  a  corporation;  Oregon  Central  R.  R.  Co.  v.  Wait,  3  Or. 
96,  where  the  court  considered  the  effect  of  a  denial  of  the  corporate 
existence  as  authorizing  a  judgment  in  bar;  Anderson  v.  Kanawha 
Coal  Co.,  12  W.  Ya.  537,  holding  that  in  assumpsit  against  a  cor- 
poration on  an  issue  on  nonassumpsit  plaintiff  must  prove  the 
corporate  existence;  Baltimore,  etc.,  R.  R.  Co.  v.  Fifth  Baptist 
Church,  137  U.  S.  572,  34  L.  786,  11  S.  Ct  186,  on  the  point  that 
proof  that  a  corporation  had  acted  as  a  corporation  de  facto  was 
sufficient;  Williamsburg  Ins.  Co.  v.  Frothingham,  122  Mass.  394,  on 
the  point  that  where  a  bond  sued  on  ran  to  a  corporation,  it  was 
sufficient  prima  facie  of  the  incorporation. 

Cited,  without  special  application  of  the  rule,  in  Sheppard  ▼. 
Graves,  14  How.  511,  14  L.  520. 

Distinguished  in  Commissioners  of  Canal  Fund  v.  Perry,  5  Ohio 
61,  holding,  on  a  suit  in  the  individual  names  of  commissioners,  de- 
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fendants  were  not  precluded  from  objecting  to  the  inability  to  sue 
by  pleading  oyer.  Referred  to  in  Missouri  Pac.  By.  Go.  v.  Meeh,  69 
Fed.  756,  32  U.  S.  App.  691,  30  L.  B.  A.  252,  rule  that  plea  to  juris- 
diction was  walyed  by  a  plea  to  the  merits  or  the  general  issue  had 
been  abolished  in  Federal  courts  by  statute.  Not  followed  in  Lewis 
▼.  Bank  of  Kentucky,  12  Ohio,  148,  149,  40  Am.  Dec.  471,  holding 
that  on  a  suit  by  a  foreign  corporation,  a  plea  of  non  assumpsit  puts 
in  issue  the  plaintifTs  capacity  to  sue. 

TriaL— The  order  of  proof  is  a  matter  of  discretion  in  the  court 
itself  and  not  of  absolute  right  in  the  party,  p.  45L 

TrlaL— Allowing  a  joint  and  several  bond,  to  go  to  a  jury  upon 
the  proof  of  an  execution  by  one  party  only  is  not  error  where 
It  was  not  introduced  as  general  evidence  as  to  all  the  parties  who 
were  named  in  it,  but  only  as  to  t)ie  one  who  executed  it,  p.  407. 

Evidence.— Acts  and  proceedings  of  third  persons  not  in  privity 
with  a  party,  nor  known  to  him,  are  not  evidence  against  him, 
p.  451. 

Miscellaneous.—  Cited,  but  not  in  point,  in  Doe  ex  dem.  Sprague  ▼• 
Litherberry,  4  McLean,  446,  F.  C.  13,251;  Gubbins  v.  Laughtenschla- 
ger,  75  Fed.  621;  Cole  v.  Tucker,  6  Tex.  26a 

1  Pet  455-4C3,  7  L.  219,  BANK  OF  COLUMBIA  v.  HAONER. 

Payment.— Where,  under  a  contract  for  the  conveyance  of  land, 
the  time  of  payment  is  left  to  the  option  of  the  vendor,  the  money 
is  payable  on  demand,  p.  463. 

Cited  in  Pierce  v.  Whiting,  63  Cal.  541,  on  the  point  that  on  a 
promise  to  pay  without  qualification,  either  generally  or  on  de- 
mand, it  is  due  immediately. 

Vendor  and  vendee.— In  contracts  for  the  conveyance  of  land 
the  undertakings  of  the  respective  parties  are  always  considered 
dependent  unless  a  contrary  intention  clearly  appears,  p.  465. 

The  citations  collect  the  following  similar  cases:  Robinson  v. 
Harbour,  42  Miss.  801,  97  Am.  Dec.  506,  holding  that  in  determin- 
ing, the  order  of  time  in  which  they  are  to  be  performed  is 
important;  Coleman  v.  Rowe,  5  How.  (Miss.)  466,  37  Am.  Dec.  165, 
holding  that  where  the  day  for  payment  is  before  the  time  for 
performance  the  covenant  for  payment  is  independent;  Brenuau  v. 
Ford,  46  Cal.  16,  holding  that  on  a  contract  for  exchange,  the  law 
Implies  the  conveyances  are  to  be  made  concurrently  and  the 
covenants  are  dependent;  Cincinnati,  etc.,  R.  R.  Co.  v.  Bensley,  51 
Fed.  741,  6  U.  8.  App.  115,  19  L.  R.  A.  799,  subscription  to  purchase 
of  a  certain  site  on  condition  that  a  building  be  erected;  Hill  v. 
Grigsby,  35  Cal.  662;  Glenn  v.  Rossler,  156  N.  Y.  168,  50  N.  E.  787, 
and  Shinn  v.  Roberts,  20  N.  J.  L.  444,  43  Am.  Dec.  040,  all  holding 
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that  delivery  of  a  deed  and  payment  of  the  price  are  dependent  con- 
ditions; Gibson  v.  Newman,  1  How.  (Miss.)  349;  Southern  Pac.  R, 
R.  Co.  V.  Allen,  112  Cal.  465,  44  Pac.  799,  dissenting  opinion,  and 
Bowen  y.  Bailey,  42  Miss.  410,  2  Am.  Rep.  603,  all  holding  that  on  a 
contract  for  sale  on  installments  the  covenants  were  independent; 
Shelly  V.  Mikkelson,  5  N.  Dak.  27,  63  N.  W.  213,  on  the  point  that 
where  the  deed  was  to  be  delivered  on  payment  of  the  last  install- 
ment the  agreement  to  pay  the  entire  price  and  to  deliver  became 
mutual;  Powell  v.  D.  S.,  etc.,  R.  R.  Co.,  14  Or.  357,  12  Pac.  666. 
where  one  agreed  to  purchase  on  or  before  the  expiration  of  five 
years,  and  on  payment  the  plaintiff  was  to  make  a  deed;  Telfener 
V.  Russ,  162  U.  S.  180,  40  L.  933,  16  S.  Ct  699,  where  one  agreed  to 
convey  his  right  to  acquire  lands,  to  make  field  notes,  surveys,  etc, 
«nd  the  other  was  to  pay  so  much  an  acre  for  the  rights  and  so 
much  an  acre  for  the  surveys,  etc.;  Green  v.  Town  of  Dyersburg,  2 
Flipp.  498,  F.  O.  5,756,  reviewing  authorities,  and  holding  a 
municipal  subscription  to  a  railroad,  and  the  railroad's  agreement 
to  build  to  the  town,  dependent  covenants;  Epping  v.  Devanny,  28 
Ga.  430,  and  Hickman  v.  Raye,  55  Ind.  557,  both  holding  an  agree- 
ment to  lease  and  an  agreement  to  repair  were  dependent  con- 
ditions; Hamilton  y.  Thrall,  7  Neb.  218,  where  one  party  agreed  to 
furnish  a  hotel  and  the  other  agreed  to  rent  it  and  pay  for  the 
furniture  in  certain  installments;  Halloway  v.  Lacy,  4  Humph.  469, 
where  one  agreed  to  serve  another  for  a  certain  time  for  a  certain 
sum  and  it  was  held  this  was  a  dependent  covenant;  Summers  v. 
Sleeth,  45  Ind.  600,  holding  payment  of  a  note  and  Issuance  of  the 
stock  were  dependent  acts;  Lester  y.  Jewett,  11  N.  Y.  458,  holding, 
that  where  one  agreed  to  purchase  at  the  end  of  one  year  stock  at  a 
price  named,  the  transfer  of  the  stock  and  the  payment  are  de- 
pendent acts;  Currie  v.  White,  45  N.  Y.  834,  dissenting  opinion,  to 
the  same  effect  in  a  similar  contract;  Mci^eil  y.  Magee,  5  Mason, 
255,  F.  C.  8,915,  where  an  award  directed  each  party  to  release  to  the 
other  certain  estate  within  a  certain  time;  King  Phillip  Mills  y. 
Slater,  12  R.  I.  87,  34  Am.  Rep.  607,  holding  that  a  plaintiff  failing 
in  the  first  deliveries  of  goods  to  be  manufactured  cannot  compel 
the  acceptance  of  goods  subsequently  manufactured;  Davis  v.  Jeffris, 
5  S.  Dak.  355,  58  N.  W.  816,  where  the  contractor  for  a  building 
agreed  to  furnish  a  right  to  use  a  patent  and  it  was  held  this  was  a 
dependent  stipulation;  Bigler  y.  Morgan,  77  N.  Y.  319,  on  the  point 
that  a  vendee  cannot  be  subjected  to  damages  without  showing  that 
he  would  have  received  what  he  contracted  for;  Sanford  y.  Emery, 
34  111.  475,  on  the  point  that  a  rescission  must  be  mutual  so  as  to 
discharge  the  vendor  as  well  as  vendee;  Manning  v.  Brown,  10  Me. 
52,  holding  that  by  enforcing  payment  of  notes  one  waives  his  right 
to  avoid  a  covenant  to  convey;  Leary  y.  Durham,  4  Ga.  601,  on  the 
point  that  deeds  must  be  interpreted  according  to  the  intent. 
Distinguished  in  Hall  v.  Rupley,  10  Pa.  St.  232,  where  it  was 
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contended  that  there  could  be  no  recover^'  on  an  entire  contract  on  a 
neglect  to  supply  material  contracted  for;  Weaver  v.  Ohlldress,  3 
Stew.  370,  where  one  sold  land  to  another  on  installments,  posses- 
sion to  be  delivered  before  payment;  Loud  t.  Pomona  L.  &  W.  Co., 
153  U.  S.  579,  38  L.  828,  14  S.  Ct  033,  holding  that  an  agreement  to 
pay  on  Installments  generally  made  the  covenants  independent  See 
note  on  entire  contracts,  59  Am.  St  Rep.  294. 

Vendor  and  Tendee.—  In  contracts  for  sale  of  land,  if  vendor  or 
vendee  wish  to  compel  the  other  to  perform,  he  must  show  actual 
performance  of  the  agreement  on  his  part  or  a  tender  and  refusal, 
p.  465. 

Cited,  affirmed  and  principle  applied  as  follows:  Powell  v.  D.  S., 
etc.,  R.  R.  Co.,  12  Or.  490,  8  Pac.  546,  on  the  point  that  mere  readi- 
ness to  perform  is  not  sufficient,  but  the  plalntifiT  must  aver  a  tender 
of  performance;  Newsome  v.  Williams,  27  Ark.  635,  and  School 
District  v.  Rogers,  8  Iowa,  318,  both  holding  that  the  plaintiff  must 
show  he  has  made  and  tendered  or  offered  to  make  and  tender  a 
conveyance;  Wadllngton  v.  Hill,  10  Smedes  &  M.  563,  holding  pay- 
ment of  price  and  tender  of  conveyance  are  mutual  covenants; 
Hagemaa  v.  Sharkey,  1  IIow.  (Miss.)  278,  279,  29  Am.  Dec.  628,  629, 
holding  a  vendor  may  sue  without  executing  a  conveyance  when  the 
promise  to  pay  is  independent;  McGehee  v.  Hill,  4  Port  177,  29  Am. 
Dec.  279,  holding  a  vendee  must  show  that  he  was  ready  to  pay 
according  to  the  contrtfct  before  he  can  sue;  Stockton  v.  George,  7 
How.  (Miss.)  175,  holding  that  in  a  bond  to  make  title  when  the 
price  is  paid  before  the  obligor  can  recover  he  must  perform  or 
offer  to  perform;  Dudley  v.  Hay  ward,  11  Fed.  545,  where.  In  a  suit 
to  enforce  a  verbal  contract,  the  vendee  failed  to  aver  he  had 
tendered  installments  but  only  that  he  had  always  been  ready; 
Smith  V.  Henry,  7  Ark.  212,  44  Am.  Dec.  544,  holding  a  vendee  need 
not  aver  and  tender  a  deed  to  the  vendor  in  his  plea  to  an  action  for 
the  price;  Kelsey  v.  Crowther,  162  U.  S.  409,  40  L.  1019,  16  S.  Ct 
810,  holding  that  In  a  bill  to  enforce  an  optional  contract  it  is  neces' 
sary  to  tender  performance  and  payment  of  the  price;  Harris  v. 
Bolton,  7  How.  (Miss.)  171,  holding  that  a  vendee  coming  into  equity 
to  restrain  the  collection  of  the  price  until  titles  are  perfected,  must 
»6how  a  performance;  PoUak  v.  Brush  Electric  Assn.,  128  U.  S.  455, 
82  L.  477,  9  8.  Ct  122,  holding,  in  the  case  under  consideration, 
covenants  to  pay  money  for  goods  sold  were  independent  of  cove- 
nants  to  transfer  stock  to  a  corporation.  See  note  to  59  Am.  St  Rep, 
294,  discussing  entire  contracts  and  the  necessity  of  complete  per- 
formance in  an  action  ex  contractu. 

Contracts.— An  averment  of  performance  or  of  a  tender  and  re- 
fusal is  always  made  in  the  declaration  upon  contracts  containing 
dependent  undertakings^  and  that  averment  must  be  supported  by 
proof,  p.  465. 
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Cited  in  Sanford  v.  Cloud,  17  Fla.  550,  on  point  that  general  aver- 
ment of  readiness  to  perform  is  not  sufflcient,  without  tender  of  the 
deed;  Ackley  y.  Richman,  10  N.  J.  L.  305,  holding  a  general  aver- 
ment that  plaintiff  is  ready  to  pay  price  and  complete  contract  is 
not  sufficient;  Henderson  v.  Wheaton.  139  III.  586,  28  N.  E.  1101, 
holding  a  plaintiff  must  aver  the  performance  of  a  condition  pre- 
cedent or  a  readiness  until  discharged  by  defendant  or  a  prevention; 
Breithaupt  v.  Thurmond,  3  Rich.  L.  221,  holding  that  on  a  contract 
to  purchase  land  the  plaintiff  must  allege  and  prove  the  considera- 
tion to  entitle  him  to  recover. 

Vendor  and  Tendee.— The  time  fixed  for  performance  is,  at  law, 
deemed  of  the  essence  of  the  contract,  and  if  the  seller  is  not  ready 
und  able  to  perform  his  part  of  the  agreement  on  that  day,  the  pur- 
chaser may  elect  to  consider  the  contract  at  an  end,  p.  465. 

Cited  in  Tyler  v.  Young,  2  Scam.  448,  35  Am.  Dec.  118,  and  Liddell 
V.  Sims,  9  Smedes  &  M.  612,  both  holding  that  if  vendor  is  not  ready 
lit  time  fixed,  the  purchaser  may  consider  the  contract  at  an  end; 
Cunningham  v.  Gwinn,  4  Blackf.  344,  holding  a  failure  to  tender 
A  deed  by  the  day  was  a  defense  to  an  action  on  a  note,  although 
the  note  was  due  before  that  time;  Hunt  v.  Reeves,  5  Blackf.  178, 
holding  that  in  debt  on  a  bond  for  a  conveyance,  a  tender  after  the 
time  fixed  cannot  be  pleaded;  McCulloch  v.  Dawson,  1  Ind.  418,  on 
the  point  that  if  a  plaintiff  fail  on  the  day  to  perform  and  shows  no 
legal  excuse,  the  purchase  money  cannot  be  recovered;  Green  v. 
Finucane,  5  How.  (Miss.)  545,  where  a  vendor  had  used  dili- 
gence, but  was  necessarily  delayed  and  equity  refused  to 
enjoin     the    collection    of    the     notes;     Edgerton     v.     Peckham, 

II  Paige  Ch.  360,  where  a  party  failed  to  pay  by  the  day 
named  and  he  was  not  called  on  for  payment  nor  tendered  a  deed, 
And  it  was  held  time  was  not  of  the  essence;  Inman  v.  West  F.  L 
Co.,  12  Wend.  461,  462,  construing  a  provision  in  a  policy  that  notice 
of  loss  should  be  given  forthwith;  Bowles  v.  Newby,  2  Blackf.  864, 
365,  holding  that  a  note  given  on  consideration  that  bricks  be  de- 
livered by  a  certain  day,  failed  if  the  bricks  were  not  so  delivered; 
Curtis  V.  Blair,  26  Miss.  326,  59  Am.  Dec.  261,  holding  that  a  party 
has  until  the  last  moment  of  the  last  day,  but  the  offer  must  be  at 
the  proper  place  and  within  a  reasonable  time. 

Vendor  and  vendee.— Vendor  suing  for  purchase  price  must  aver 
performance  on  his  part  or  due  offer  to  perform,  or  waiver  thereof 
by  purchaser,  and  sustain  the  averment  by  proofs,  p.  467. 

Cited  in  Owen  v.  Norris,  5  Blackf.  481,  holding  that  if  the  deed  is 
to  be  made  on  a  certain  day,  a  replication  should  show  an  offer  to 
execute  on  that  day;  Coughran'  v.  Bigelow,  164  U.  S.  310,  41  L.  447, 
17  S.  Ct.  120,  holding  sureties  on  vendor's  bond  for  performance 
discharged  by  failure  of  vendee,  are  not  bound  by  a  waiver  of  non- 
performance by  their  vendor. 
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Contracts.— He  who  prevents  a  thing  from  being  done  may  not 
complain  of  the  nonperformance.  But  this  rule  applies  only  where 
the  act,  which  is  construed  into  a  waiver,  occurs  previous  to  the 
time  fixed  for  performance,  p.  468. 

Cited  In  Heirn  v.  Carron,  11  Smedes  &  M.  366,  49  Am.  Dec.  66,  on 
the  point  that  refusal  and  evasion  of  tender  in  legal  intendment 
constitute  performance;  Gray  v.  Smith,  83  Fed.  829;  S.  C,  sub 
nom.  Gray  v.  Mills,  48  U.  S.  App.  588,  holding  that  where  either 
party  g^ives  notice  that  he  will  not  comply,  the  other  need  not  aver 
or  prove  a  tender  of  performance;  Doyle  v.  Teas,  4  Scam.  268,  where 
a  purchaser  defended  on  the  ground  that  the  vendor  had  parted 
with  his  title  and  incapacitated  himself  from  performing;  Robertson 
V.  Davenport,  27  Ala.  577,  holding  that  if  a  seller  cease  to  have 
ability  to  furnish  goods  according  to  contract,  defendant  may  re* 
fuse  to  pay  for  goods  received  and  recoup  his  damages. 

Vendor  and  vendee.— Where  vendee  talces  possession,  believinsT 
vendor  will  perform  and  convey  title  to  him,  he  has,  if  the  contract 
Is  unexecuted,  a  right  to  disaffirm  it  and  restore  the  possession, 
p.  468. 

Cited  in  Sayre  v.  Mohney,  30  Or.  243,  47  Pac.  198,  and  Muchmore 
Y.  Bates,  1  Blackf.  248,  note,  both  holding  that,  although  the  vendee 
took  possession,  if  the  vendor  fail  to  perform,  vendee  may  quit 
possession  and  treat  the  contract  as  ended;  Curtis  v.  Clark,  133 
Mass.  511,  holding  a  vendor  failing  to  perform  cannot  recover  oh  a 
note  even  though  the  vendee  has  been  In  occupation ;  Lewis  v.  Bibb, 
4  Port.  88,  on  the  point  that  a  vendee  cannot  defend  an  action  for 
the  price  while  he  retains  possession;  Jewett  v.  Lawrenceburgh, 
etc.,  B.  B.  Co.,  10  Ind.  543,  in  discussing  whether  the  failure  ta 
perform  a  condition  upon  which  a  subscription  was  made,  gave  a 
right  to  recover  an  amount  paid  before  the  violation. 

Vendor  and  vendee.— Vendee  Is  not  l>OTi.id  to  accept  a  deed  where, 
In  order  to  obtain  a  clear  title,  he  wouid  have  to  resort  to  a  court  of 
chancery,  p.  408. 

Cited  in  Newell  v.  Turner,  9  Port.  422,  holding  a  vendee  may 
rescind  where  there  was  a  defect  of  title,  no  conveyance  having 
been  executed;  Ankeny  v.  Clark,  1  Wash.  557,  20  Pac.  587,  holding 
a  contract  cannot  be  satisfied  where  title  is  In  the  United  States 
and  the  vendor  has  merely  an  equity;  Whitehurst  v.  Boyd,  8  Ala. 
381,  holding  vendee  may  plead  the  title  is  in  a  third  person;  Oakey 
T.  Cook,  41  N.  J.  Eq.  303,  7  Atl.  502.  holding  that  on  an  agreement 
for  exchange  the  existence  of  mortgages  on  one  place  does  not 
violate  a  stipulation  as  to  good  title. 

Distinguished  In  Mitchell  v.  McMuUen,  59  Mo.  256,  holding  a  pur^ 
chaser  In  undisturbed  possesion  will  not  be  relieved  on  the  mere 
ground  of  defect  of  title. 

Miscellaneous.— Cited,  but  not  In  point,  In  In  se  Hambright,  12 
N.  B.  B.  498  (157),  11  Fed.  Cas.  816. 
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1  Pet  469^75,  7  L.  224,  DOE  ex  dem.  ELMORB  t.  GRYMBS. 

Trial  —  Nonsuit—  Circuit  Court  may  not  order  a  peremptory  non- 
Buit»  in  Jury  trial,  against  the  will  of  plaintiff,  p.  471. 

The  following  citing  cases  affirm  and  follow  this  ruling:  Baylls 
V.  Travellers'  Ins.  Co.,  113  U.  S.  321,  28  L.  991.  5  S.  Ct  497,  holding 
that  a  court  errs  if  it  substitutes  itself  for  a  jury  and  passes  upon 
the  effect  of  evidence;  Booe  v.  Davis,  5  Blackf.  115,  33  Am.  Dec 
458,  the  court  saying  that  a  plaintiff  has  a  right  to  have  every  ques- 
tion of  fact  tried  by  a  Jury;  D'Wolf  v.  Rabaud,  1  Pet  497,  7  L.  236, 
holding  a  nonsuit  may  not  be  ordered  in  any  case  without  the 
consent  and  acquiescence  of  plaintiff;  Baxter  v.  Payne,  1  Pinn.  504, 
holding  this  to  be  so,  although  the  District  Court  may  have  been 
fully  satisfied  that  the  plaintiff  was  not  entitled  to  verdict;  Cook  v. 
Morris,  66  Conn.  210,  33  AtL  998,  holding  it  error  to  grant  a  nonsuit 
on  the  ground  that  allegations  of  complaint  if  proved,  would  not 
support  a  Judgment;  Hyde  v.  Barker,  1  Pinn.  306,  holding  a  Justice 
of  the  peace  has  no  power  to  nonsuit  although  he  Is  trying  the  case 
without  a  Jury;  Folger  v.  The  Bobt  G.  Shaw,  2  Wood.  &  M.  535, 

F.  C.  4,899,  on  the  point  that  if  there  be  any  evidence  to  be  con- 
sidered it  is  improper  to  nonsuit;  Spensley  v.  Lancashire  Ins.  Co., 
54  Wis.  437,  11  N.  W.  895,  holding,  that  where  the  plaintiff's  evi- 
dence, construing  it  most  favorably,  would  sustain  a  verdict,  a 
nonsuit  should  not  be  granted;  Boucicault  v.  Fox,  5  Blatchf.  91,  F. 

G.  1,691,  an  action  for  the  violation  of  a  copyright  of  a  play;  Foote 
V.  Silsby,  1  Blatchf.  461,  note,  F.  C.  4,916;  S.  C,  on  appeal,  sub  nom. 
Bilsby  V.  Foote,  14  How.  222,  14  L.  396,  an  action  on  the  case  for 
the  violation  of  a  patent  right;  Crane  v.  Morris,  6  Pet  609,  8  L.  518, 
and  Montoya  v.  Donahoe,  2  N.  Mex.  220,  both  actions  of  ejectment; 
Holt  V.  Van  Eps,  1  Dak.  Ter.  219,  46  N.  W.  690,  an  action  for  the 
recovery  of  specific  personalty;  Mulhem  v.  Union  Pac.  R.  R.  Co., 

2  Wyo.  457,  and  Northern  Pacific  R.  R.  Co.  v.  Charless,  51  Fed.  572, 
7  U.  8.  App.  359,  both  actions  of  negligence;  Castle  v.  Bullard,  23 
How.  183,  16  L.  427,  where,  in  an  action  on  the  case,  a  nonsuit  was 
refused  as  to  one  defendant;  Insurance  Co.  v.  Folsom,  18  WalL  250, 
21  L.  833,  where  an  exception  was  taken  to  the  refusal  of  the  court  to 
decide  the  evidence  was  not  sufficient  to  entitle  plaintiff  to  a  verdict; 
Schuchardt  v.  Aliens,  1  WalL  369,  17  L.  646,  laying  down  the  rule  as 
to  when  a  court  by  its  instructions  may  take  a  case  from  the  Jury; 
Herrera  v.  Chaves,  2  N.  Mex.  91,  dissenting  opinion,  p.  92;  Alexander 
V.  Tennessee,  etc.,  R.  R.  Co.,  3  N.  Mex.  194  (178),  3  Pac.  740;  Martin 
V.  Webb,  5  Ark.  74,  39  Am.  Dec.  364;  Carr  v.  Crain,  7  Ark.  249,  and 
Ringo  V.  Field,  6  Ark.  49,  all  holding  that  a  court  may  instruct  the 
Jury  to  find  for  the  defendant  if  the  plaintiff  has  failed  to  make 
out  his  case;  Amos  v.  Sinnott  4  Scam.  450,  and  State  v.  Roper,  8 
Ark.  493,  both  holding  a  court  cannot  instruct  the  Jury  "  to  find  for 
the  defendant  as  in  case  of  nonsuit; "  Tymason  v.  Bates,  14  Wend. 
688,  where  the  court  said  the  refusal  to  grant  a  nonsuit  is  not  ground 
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for  exception  to  be  brought  up  by  bill;  Guest  v.  Guest,  Dall.  (Tex.) 
894,  where  a  Judgment  of  nonsuit  was  set  aside  and  a  new  trial 
granted;  McColgan  y.  McKay,  25  Ga.  632,  holding  it  almost  a  matter 
of  course  to  let  in  new  evidence  to  save  a  nonsuit;  Atchison,  etc., 
B.  R.  Co.  V.  Myers,  63  Fed.  796,  24  U.  S.  App.  295,  holding  that  a 
defendant  who  introduces  evidence  waives  his  motion  to  Instruct 
the  Jury  at  the  close  of  the  plaintifTs  case  to  find  for  defendant; 
Miller  v.  Baltimore,  etc.,  B.  B.  Co.,  17  Fed.  Gas.  305,  where  the  court 
said  they  would  not  follow  the  State  practice,  since  the  act  of  June 
1,  1872,  but  would  follow  the  common  law  and  the  decisions  of  the 
Supreme  Court    See  24  Am.  Dec.  620,  note  on  this  point 

•Referred  to  in  Wiley  v.  ShoemaiiL,  2  G.  Greene,  207,  holding  that 
if  verdict  for  plaintiff  would  be  clearly  against  the  weight  and  legal 
effect  of  the  evidence,  a  nonsuit  may  be  ordered;  Tison  v.  Yawn, 
15  Ga.  493,  60  Am.  Dec.  710,  holding  a  nonsuit  may  be  granted 
where  there  is  no  proof  to  support  the  issue;  Smith  v.  Frye,  14  Me. 
462,  holding  a  nonsuit  would  not  be  reversed  where  the  evidence 
would  not  by  law  enable  one  to  maintain  his  action;  Zittle  v. 
Schlesinger,  46  Neb.  846,  65  N.  W.  892,  holding  the  granting  of  an 
involuntary  nonsuit  is  harmless  error,  where  on  the  evidence  the 
defendant  was  entitled  to  have  a  directed  verdict;  Coughran  v.  Bige- 
low,  164  U.  S.  307,  41  L.  446,  17  S.  Ct  119,  holding  that  since  the 
statute  of  June  1,  1872,  Federal  courts  may  order  nonsuits  in  pursu- 
ance of  State  statutes;  Central  Transportation  Co.  v.  Pullman  Car 
Co.,  139  U.  S.  39,  35  L.  61,  11  S.  Ct  480,  481,  holding  a  statute  of  a 
State  authorizing  a  nonsuit  may  be  followed  in  the  Circuit  Court 

Appeals  —  Certiorari.— When  the  record  is  so  defective  that  the 
appellate  court  cannot  render  final  Judgment,  plaintiff  may  apply 
for  certiorari  to  bring  up  a  perfect  record,  or  dismiss  the  writ  of 
error  and  proceed  anew,  p.  472. 

Cited  in  Sowles  v.  United  States,  21  Fed.  223,  holding  a  case  would 
Dot  be  heard  upon  an  incomplete  record. 

1  Pet  476-502,  7  L.  227,  DE  WOLF  v.  RABAUD. 

Trial  —  Nonsuit — A  nonsuit  may  not  be  orderea  by  the  court 
upon  application  of  defendant  and  cannot  be  ordered  in  any  case 
without  the  consent  and  acquiescence  of  plaintiff,  p.  497. 

Cited  and  holding  relied  upon  as  follows:  Crane  v.  Morris,  6 
Pet  609,  8  L.  518,  holding  a  Circuit  Court  has  no  authority  what- 
ever to  order  a  peremptory  nonsuit;  Guest  v.  Guest,  DalL  (Tex.) 
894,  holding  that  neither  the  District  nor  any  other  court  could 
compel  a  party  to  taii^e  a  nonsuit;  Baxter  v.  Payne,  1  Pinn.  504, 
holding  the  District  Courts  of  the  Territory  cannot  order  peremptory 
nonsuits;  Hyde  v.  Barker,  1  Pinn.  306,  holding  a  Justice  of  the 
peace  could  not  order  a  peremptory  nonsuit  although  he  was  try- 
ing the  cause  without  a  Jury;  Holt  y.  Van  Eps,  1  Dak.  Ter.  219,  46 
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N.  W.  680»  the  court  saying  the  defendant  has  a  right  to  a  trial  by 
Jury  and  to  have  the  case  submitted  to  them;  Baylis  v.  Travellers' 
Ins.  Co.,  113  U.  S.  321,  28  L.  991,  5  S.  Ot  497,  holding  that  where 
parties  do  not  waive  a  jury,  the  court  may  not  substitute  Itself 
for  a  jury;  Folger  v.  The  Robert  G.  Shaw,  2  Wood.  &  M.  535,  P. 
C.  4,899,  on  the  point  that  if  there  be  any  evidence.  It  Is  error  to 
nonsuit;  Wiley  v.  Shoemak,  2  6.  Greene,  207,  holding  that  If  evi- 
dence is  adduced  which  tends,  even  remotely,  to  prove  facts  which 
would  support  the  action,  a  nonsuit  should  not  be  granted;  Spensley 
V.  Lancashire  Ins.  Co.,  54  Wis.  437,  11  N.  W.  895,  holding  that 
plaintiff's  evidence,  if  undisputed  and  giving  it  its  most  favorable 
construction,  would  sustain  a  verdict  of  nonsuit,  was  error;  Tymason 
▼.  Bates,  14  Wend.  688,  holding  a  refusal  to  grant  a  nonsuit  is  not 
ground  for  exception,  to  be  brought  up  by  bill;  Castle  v.  Bullard, 
23  How.  183,  16  L.  427,  holding  that  where  there  are  several  defend- 
ants, there  cannot  at  common  law  be  a  nonsuit  as  to  one  and  a 
verdict  against  the  others;  Amos  v.  Sinnott,  4  Scam.  450,  holding  a 
court  could  not  instruct  the  jury  either  to  nonsuit  the  plaintiff  or  to 
find  against  him  as  in  case  of  a  nonsuit;  Schuchardt  v.  Aliens,  1 
Wall.  369,  17  L.  646,  where  instructions  sought  in  effect  to  take  a 
case  from  a  jury;  Herrera  v.  Chaves,  2  N.  Mex.  91,  and  Martin  v. 
Webb,  5  Ark.  74,  39  Am.  Dec.  364,  both  holding  that  where  a  party 
h^  failed  to  make  out  his  case,  the  court  will  Instruct  the  jury  to 
find  for  defendant;  Bouclcault  v.  Fox,  5  Blatchf.  91,  F.  C.  1,691, 
an  action  for  damages  for  the  violation  of  a  copyright;  Foote  v. 
Sllsby,  1  Blatchf.  461,  note,  F.  C.  4,916,  and  S.  C.  on  appeal,  sub 
nom.  Sllsby  v.  Foote,  14  How.  222,  14  L.  396,  an  action  on  the 
case  for  the  violation  of  a  patent;  Carr  v.  Gale,  3  Wood.  &  M.  58, 
F.  C.  2,435,  an  action  for  trover  for  a  quantity  of  goods;  Ringo  v. 
Field,  6  Ark.  49,  an  action  of  replevin;  Booe  v.  Davis,  5  Blackf.  116^ 
S3  Am.  Dec.  458,  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  close;  Northern  Pac.  B.  R.  Co.  v.  Charless,  51  Fed.  572, 
7  U.  S.  App.  359,  and  Miller  v.  Bait.  &  O.  B.  R.  Co.,  17  Fed.  Cas. 
305,  actions  for  damages  for  injuries  through  negligence.  See  note 
to  24  Am.  Dec.  620,  on  compulsory  nonsuits;  Atchison,  etc.,  R.  R.  Co. 
V.  Myers.  63  Fed.  796,  24  U.  S.  App.  295,  and  Union  Ins.  Co.  v. 
Smith,  124  U.  S.  424,  31  L.  505,  8  S.  Ct  544,  holding  a  motion  to 
take  plaintiff's  case  from  the  jury  Is  waived  by  introduction  by 
defendant  of  testimony. 

Referred  to  in  Mo.  Pac.  Ry.  Co.  v.  Meeh,  69  Fed.  755,  32  U.  S. 
App.  691,  30  L.  R.  A.  252,  holding  this  rule  abolished  by  act  of 
March  3,  1875;  Tison  v.  Yawn,  15  Ga.  494,  60  Am.  Dec.  710,  holding 
a  nonsuit  should  be  granted  if,  admitting  all  the  facts  and  all  reason- 
able deductions,  the  plaintiff  ought  not  to  recover. 

Citizenship. —  The  question  of  citizenship  constitutes  no  part 
of  the  issue  upon  the  merits,  but  must  be  brought  forward  by 
proper  plea  in  abatement  In  an  earlier  stage  of  the  cause,  p.  498. 
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Oited  in  Smith  y.  Kernochen,  7  How.  216,  12  L.  674;  Farmington 
T.  Pillsbury,  114  U.  S.  143,  29  L.  116,  5  S.  Gt  809,  and  Educational 
Soc.  y.  Varney,  54  N.  H.  3<9,  all  holding  that  the  question  of  the 
citizenship  of  a  party  to  an  action  can  only  be  raised  by  plea  in 
abatement;  Imperial  Refining  Go.  y.  Wyman,  38  Fed.  576,  3  L.  R.  A* 
505,  and  n.,  notwithstanding  acts  of  1872  and  1875  plea  to  jurisdic- 
tion  on  the  ground  of  citizenship  must  be  by  a  special  plea  in  abate* 
ment;  Sharon  y.  Hill,  10  Sawy.  668,  26  Fed.  723,  holding  an  adjudi- 
cation upon  a  plea  in  abatement  on  the  question  of  citizenship 
was  conclusive;  Dred  Scott  y.  Sandford,  19  How.  590,  16  L.  777, 
dissenting  opinion,  on  the  point  that  when  the  declaration  contains 
the  necessary  averments  of  citizenship  the  Supreme  Gonrt  cannot 
look  at  the  record;  Sheppard  y.  Graves,  14  How.  511,  14  L.  520,  oo 
the  point  that  when  Jurisdiction  is  averred  in  the  pleadings  one  who 
would  impeach  it  must  allege  and  prove  the  causes  for  impeach- 
ment; Gause  v.  Glarksville,  1  McGrary,  86,  note,  holding  that  all 
matters  which  challenge  Jurisdiction  on  capacity  to  sue  should 
be  presented  by  plea  in  abatement;  Nesmith  y.  Galvert,  1  Wood* 
&  M.  38,  F.  G.  10,123,  on  the  point  that  an  objection  is  *too  late 
if  not  stated  until  after  the  answers  were  put  in  to  the  merits; 
Guthbert  y.  Galloway,  35  Fed.  468,  holding  that  where  a  defendant 
denied  on  information  and  belief  the  allegations  as  to  Jurisdiction 
and  then  answered  on  the  merits,  this  was  a  waiver  of  the  plea; 
Dennistoun  y.  Draper,  5  Blatchf.  340,  F.  G.  3,804,  where  the  court 
said  the  principle  had  no  application  to  the  case  of  original  Juris- 
diction, acquired  indirectly  by  a  removal  from  a  State  to  a  Federal 
court;  Davles  v.  Lathrop,  21  Blatchf.  165,  13  Fed.  566,  holding  that 
one  not  objecting  to  the  removal  of  a  cause  for  want  of  Jurisdiction 
cannot  afterwards  have  the  cause  remanded;  Prince  v.  Gommercial 
Bank,  1  Ala.  245,  34  Am.  Dec.  776,  on  the  point  that  the  right  to 
sue  in  the  Federal  courts  is  admitted  by  a  plea  to  the  merits; 
Dntcher  v.  Dutcher,  39  Wis.  662,  holding  that  in  a  divorce*  suit  a 
plaintifrs  want  of  residence  is  matter  in  abatement  and  not  in 
bar;  Johnson  v.  Wilson,  1  Finn.  67,  holding  an  objection  that  » 
foreign  administrator  cannot  sue  is  waived  unless  taken  at  the 
proper  time  and  in  the  proper  manner;  Davis  v.  Packard,  6  Wend. 
332,  holding  that  a  consul  sued  in  a  State  court  and  pleading  to  the 
merits  cannot  assign  as  error  want  of  Jurisdiction;  United  States 
T.  Woolsey,  28  Fed.  Gas.  767,  on  the  point  that  the  records  of 
Federal  courts  must  show  Jurisdiction  either  of  the  person  or  sub- 
ject-matter. 

Referred  to  in  Draper  v.  Springport,  21  Blatchf.  243,  15  Fed.  33U 
liolding  this  rule  to  be  abolished  by  the  code  of  New  York;  Bland 
Y.  Fleeman,  29  Fed  672,  holding  this  rule  abrogated  by  the  act  of 
March  4,  1875. 

Y0L.II  — 48 
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Statute  of  frauds.—  If  A.  agree  to  advance  B.  a  sum  of  money  for 
which  B.  is  to  be  answerable,  but  at  the  same  time  It  is  expressed 
upon  the  undertaking  that  C.  will  do  some  act  for  the  security 
of  A.  and  enter  into  an  agreement  with  A.  for  that  purpose,  it  is 
not  a  case  of  collateral  undertaking  but  each  is  an  original  promise, 
though  the  one  may  be  deemed  secondary  or  subsidiary  to  the  other, 
p.  500. 

The  citations  collate  a  number  of  authorities  relying  upon  this 
holding    and    the    rule    as    to    collateral    and    original    promise 
which  Jt  lays  down,  as  follows:    Hall  v.  Rogers,  7  Humph.  540, 
holding  that  when  the  promise  to  pay  the  debt  of  another  arises 
out  of  some  new  and  original  undertaking  it  is  not  within  the 
statute;  Lane  v.  Levillian,  4  Ark.  84,  37  Am.  Dec.  770,  and  Read 
V.  Cutts,  7  Me.  190,  22  Am.  Dec.  187,  on  the  point  that  a  guaranty 
must  be  supported  by  a  new  and  Independent  consideration  except 
where  given  at  the  time  the  debt  is  contracted;  Smith  v.  Loomis, 
72  Me.  65;  Huntress  v.  Patten,  20  Me.  33,  and  Simons  v.  Steele, 
36  N.  H.  82,  all  holding  that  Trhere  the  principal  and  collateral 
agreeifients  are  made  out  at  the  same  time  the  consideration  of 
one  is  prima  facie  that  of  the  other;   Nabb  v.   Koontz,   17   Md. 
290,  the  court  saying  that  the  consideration  of  a  guaranty  need  not 
be  set  forth  where  it  is  made  out  at  the  same  time;  Snevlly  v. 
Johnston,  1  Watt  &  Serg.  309,  holding  in  an  action  on  a  guaranty 
on  a  note  it  is  not  necessary  to  prove  any  other  consideration  than 
what  appears  upon  the  paper;  Ellett  v.  Britton,  10  Tex.  211;  Brooks 
V.  Dent,  1  Md.  Ch.  530,  and  Britton  v.  Angler,  48  N.  H.  421,  all 
holding  a  guaranty  need  not  state  tlie  consideration  of  the  promise; 
Rogers  v.  Kneeland,  10  Wend.  250,  on  the  point  tliat  a  consideration 
implied  from  the  terms  of  the  inurnment  is  as  effectual  as   if 
expressly  appearing;  0*Bannon  v.  Ghumasero,  3  Mont  425,  where  a 
letter  "  you    •    •    •    make  out  the  record    •    •    •    and  we  will 
guarantee  the  payment  of  your  fees  "  was  held  to  express  the  con- 
sideration; Townsley  v.  Sumrall,  2  Pet.  182,  7  L.  390,  holding  that 
if  A.  said  to  B.  "  pay  so  much  money  to  C.  and  I  will  repay  you  " 
it  is  an  original  contract;  Hetfield  v.  Dow,  27  N.  J.  L.  445,  451,  453, 
where  the  court  considered  as  to  when  the  promise  to  pay  for  goods 
delivered  to  another  should  be  in  writing;  Graves  v.  Scott,  23  La. 
Ann.  692,  holding  a  guaranty  that  if  plaintiff  would  deliver  goods 
to  one  S.  that  S.  would  account  for  It  was  within  the  statute;  Pearce 
V.  Wren,  4  Smedes  &  M.  97,  where  an  account  was  made  out  for 
goods  and  at  the  time  the  defendant  wrote  under  it,  "  I  will  guar- 
antee the  payment  of  the  above; "  Ashford  v.  Robinson,  8  Ired. 
117,  where  one  wrote  "  This  is  to  certify  that  I  pass  over  the  fol- 
lowing notes    •     •     •    and  agree  to  make  them  good; "  Hopkins 
V.  Richardson,  9  Gratt.  495,  holding  that  where  one  assigns  a  bond 
to  enable  another  to  purchase  goods  and  guarantees  the  payment 
of  the  bond  by  indorsement  the  contract  is  not  within  the  statute; 
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Anderson  y.  Spenee,  72  Ind.  316,  37  Am.  Rep.  163,  and  Dunn  t. 
West,  5  B.  Mon.  383,  both  holding  a  promise  by  one  to  Indemnify 
another  if  he  will  become  surety  is  not  within  the  statute;  May 
V.  Williams,  61  Miss.  132,  48  Am.  Rep.  83,  holding  an  oral  agreement 
to  Indemnify  one  for  becoming  a  surety  was  invalid  within  the 
statute;  CarviUe  v.  Crane,  5  Hill,  485,  40  Am.  Dec.  365,  holding  the 
statute  of  frauds  applies  to  a  parol  promise  to  indorse  the  note 
for  a  purchaser  of  goods;  Moses  v.  Lawrence  Co.  Bank,  149  U.  S. 
303,  37  L.  745,  13  S.  Ct  901,  on  the  point  that  a  guaranty  of  a  note, 
written  before  its  delivery,  requires  no  other  consideration;  Gist  v. 
Dralcely,  2  Gill,  342,  41  Am.  Dec.  429,  holding  an  indorsement  upon 
an  instrument  under  seal  to  enable  the  obligor  to  negotiate  it 
<^reates  the  liability  of  an  original  promisor;  Rutledge  v.  Townsend, 
38  Ala.  717,  holding  that  where  a  third  person  joins  with  a  debtor 
in  a  note  to  be  delivered  as  collateral  for  the  original  debt  the  note 
is  without  consideration;  Culbertson  v.  Smith,  52  Md.  637,  36  Am. 
Rep.  389,  holding  that  a  mother  indorsing  a  note  of  her  son  in 
blank  after  it  was  drawn,  is  not  liable;  Heidenhelmer  ▼.  Jones,  1 
Tex  Civ.  App.  349,  holding  a  verbal  promise  to  indemnify  a  sherift 
for  levying  execution,  good;  Crozer  t.  Chamber,  20  N.  J.  L.  262, 
where  the  court  considered  the  effect  of  the  signature  of  a  third 
person  on  the  note  before  its  indorsement  by  the  payee;  Harwood 
V.  Kiersted,  20  111.  374,  where  one  putting  his  name  on  a  note  as 
security  two  days  after  it  was  written  was  held  liable;  Nelson  v. 
Boynton,  3  Met.  401,  37  Am.  Dec.  150,  holding  a  promise  by  a  son 
to  pay  the  note  of  his  father  if  the  promisee  should  discontinue  an 
action  on  it,  is  within  the  statute;  Horn  v.  Bray,  51  Ind.  564,  19  Am. 
Rep.  746,  holding  a  contract  of  indemnity  between  sureties  in  the 
same  instrument  was  not  within  the  statute;  Mallory  v.  GlUett, 
'21  N.  T.  436,  dissenting  opinion,  where  a  promise  to  one  in  posses- 
sion of  a  boat  on  which  he  had  a  lien  that  if  he  would  deliver  it 
to  another  he  would  pay  him  was  held  to  be  within  the  statute. 
See  also  note  to  6  Am.  Dec.  372,  citing  authorities  on  original  under- 
takings; note  to  95  Am.  Dec.  252,  253,  255,  discussing  the  subject 
of  ccllateral  agreements  and  the  necessity  of  their  being  in  writ- 
ing. Cited  in  Independent  Dlst.  t.  Beard,  83  Fed.  14,  on  the  point 
that  the  judicial  interpretation  by  the  State  courts  of  the  statute 
•of  frauds  was  followed  in  Federal  courts. 

Evidence. —  Parol  evidence  is  admissible  to  show  that  there  was 
sufficient  consideration  for  the  agreement,  what  that  consideration 
was,  and  also  the  circumstances  under  which  it  was  written,  as 
■explanatory  of  its  nature  and  objects,  p.  500. 

Cited  in  Jones  v.  Palmer,  1  Doug.  (Mich.)  382,  883,  holding  tliat 
the  consideration  of  a  guaranty  may  be  proved  by  parol;  Phelps 
V.  Clasen,  Woolw.  211,  F.  C.  11,074,  holding  that  parol  proof  may 
be  received  of  the  consideration  of  an  instrument  different  from  the 
one  recited  in  it. 
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Bridence. —  Parol  evidence  Is  admissible  to  snpply  the  defect  of 
a  written  instrument  as  to  the  consideration  and  res  gestse  be- 
tween the  parties,  p.  5Q1. 

Miscellaneous.— Miscited  In  Johnston  v.  Straus,  26  Fed.  67; 
WoodhuU  V.  Wagner,  1  Bald.  802,  F.  O.  17,975. 

1  Pet  508-510,  7  L.  239,  DAVIS  v.  MASON. 

Veddral  courts  —  State  laws  followed. —  On  appeal  from  a  Judg- 
ment in  ejectment  the  Supreme  Court  will  be  governed  In  deciding 
on  the  rights  of  the  parties  by  the  law  of  the  State  where  the  land 
is  situated,  p.  505. 

Cited  in  Smith  v.  Powers,  23  Tex.  33,  holding  State  decisions 
upon  land  titles  binding  upon  every  court  where  these  titles  are 
drawn  in  litigation. 

Curtesy. —  A  husband  may  have  a  good  estate  as  tenant  by  cur- 
tesy in  the  wild  lands  of  his  wife  in  the  absence  of  evidence  of 
actual  seisin,  p.  506. 

Cited  in  Vanarsdall  v.  Fauntleroy,  7  B.  Mon.  402,  holding  that  a» 
a  general  rule  actual  possession  during  coverture  was  necessary 
to  constitute  the  husband  tenant  by  the  curtesy;  Mettler  v.  Miller, 
129  III.  639,  22  N.  E.  581,  holding  a  seisin  in  fact  as  distinguished 
from  a  seisin  in  law  was  not  necessary;  Forbes  v.  Sweeny,  8  Neb. 
527,  when  the  wife  was  in  actual  possession  by  her  tenants;  Day 
V.  Cochran,  24  Miss.  276,  holding  that  if  the  land  be  in  lease  for 
years  curtesy  may  be  had  without  entry  or  receipt  of  rent;  Wass 
V.  Bucknam,  38  Me.  860,  holding  a  husband  was  entitled  to  curtesy 
in  lands  of  which  his  wife  was  seized  as  co-tenant;  McDaniel  v» 
Grace,  15  Ark.  483,  and  Todd  v.  Oviatt  58  Conn.  182,  20  Atl.  441, 
7  L.  R.  A.  696,  and  n.,  wild  or  waste  lands  may  be  constructively  in 
wife's  possession  unless  in  the  adverse  possession  of  another; 
Borland  v.  Marshall,  2  Ohio  St  813,  316,  holding  a  husband  may 
have  curtesy  although  the  wife  was  never  seized,  either  actually 
or  constructively,  and  although  the  same  be  adversely  held;  Wescott 
V.  Miller,  42  Wis.  466,  where  the  adverse  possession  for  twenty- 
five  years  was  held  not  to  bar  ejectment  by  a  husband  and  wife; 
Redus  V.  Hayden,  43  Miss.  685,  on  the  point  that  a  deed  of  convey- 
ance of  a  freehold  of  itself  operates  to  create  a  seisin  in  the  grantee, 
unless  in  adverse  possession  of  another.  Cited  generally  in  Allen 
V.  Hanks,  136  U.  S.  310,  34  L.  418,  10  S.  Ct  964,  discussing  the 
power  to  divest  a  husband  of  his  marital  rights  in  the  lands  of 
his  vrtfe. 

Not  followed  in  Neely  v.  Butler,  10  B.  Mon.  49,  where  the  court 
said  that  in  Kentucky  no  distinction  was  made  between  cultivated 
lands  and  those  that  remained  in  a  state  of  nature. 
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Curtesy. —  If  a  right  of  entry  exists  It  ought  to  be  sufficient 
to  sustain  the  tenure  acquired  by  the  husband  where  no  adyerse 
possession  exists,  p.  506. 

Curtesy. —  In  equity  the  husband  has  curtesy  of  a  trust  as  well 
as  of  a  legal  estate,  of  an  equity  of  redemption,  a  contingent  use 
-or  money  to  be  laid  out  In  lands,  p.  508. 

Cited  in  Wells  v.  Thompson,  13  Ala.  803,  48  Am.  Dec.  81,  on  the 
point  that  curtesy  applies  as  well  to  qualified  or  conditional  as  to 
absolute  estates  In  fee;  Robinson  v.  Lakenaur,  28  Mo.  App.*140, 
•on  the  point  that  a  husband  has  curtesy  In  an  equity  of  redemption; 
McDaniel  ▼.  Grace,  15  Ark.  484,  holding  a  husband  had  no  curtesy 
In  a  pre-emption  right 

Wills. —  In  Kentucky  a  will  with  two  witnesses  Is  sufficient  to 
pass  title  to  real  estate,  and  the  copy  of  such  a  will  duly  proved  and 
recorded  In  another  State  Is  good  evidence  of  execution,  p.  508. 

Willa. —  In  Kentucky,  although  more  than  one  witness  is  re- 
quired to  subscribe  a  will  disposing  of  lands,  the  evidence  of  one 
may  be  sufficient  to  prove  It,  p.  600. 

Cited  in  Compton  v.  Milton,  12  N.  J.  L.  75,  holding  that  if  one 
witness  testify  expressly  to  the  fulfillment  of  every  ceremony 
required  by  the  statute,  it  is  sufficient 

1  Pet  511-M6,  7  L.  242,  AMERICAN  INS.  CO.  v.  THREE  HUN- 
DRED AND  FIFTY-SIX  BALES  OF  COTTON. 

Another  appeal  In  this  case  is  reported  in  3  Pet  307,  810,  7  L. 
«88,  682. 

Oonatitutional  law. —  The  Constitution  confers  absolutely  on 
the  Union  the  powers  of  making  war  and  treaties;  consequently 
that  government  possesses  the  power  of  acquiring  territory  either 
i>j  conquest  or  by  treaty,,  p.  542. 

Cited  in  Nelson  v.  United  States,  30  Fed.  115,  12  Sawy.  288,  and 
:Stewart  v.  Kahn,  11  Wall.  507,  20  L.  179,  on  the  point  that  the  war 
power  and  the  treaty-making  power  each  carries  with  it  authority 
to  acquire  territory;  Dred  Scott  v.  Sandford,  19  How.  611,  613, 
15  L.  786,  787,  dissenting  opinion,  discussing  the  words  "territory 
belonging  to  the  United  States;"  Gardiner  v.  Miller,  47  Cal.  575, 
holding  that  after  acquiring  territory  congress  may  pass  laws  to 
protect  the  private  rights  guaranteed  by  treaty  that  are  beyond  the 
Interference  of  State  authority. 

International  law. —  The  usage  of  the  world  Is  If  a  nation  be 
not  entirely  subdued  by  another,  to  consider  the  holding  of  conquered 
territory  as  a  mere  military  occupation  until  its  fate  shall  be  de- 
termined at  the  treaty  of  peace,  p.  542. 
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Cited  in  New  Orleans  v.  Steamship  Co.,  20  Wall.  397,  22  L.  359, 
sustaining  a  lease  during  the  military  occupation  of  New  Orleans 
made  by  the  mayor  appointed  by  the  general  commanding  the 
department;  United  States  v.  Huckabee,  IG  Wall.  434,  21  L.  464, 
holding  land  sold  to  the  Confederate  States  and  captured  by  the 
United  States  became  after  the  Confederacy  ended,  without  further 
proceeding,  the  property  of  the  United  States. 

International  law. —  If  territory  be  ceded  by  one  nation  to 
another  the  ceded  territory  becomes  a  part  of  the  nation  to  which 
it  is  annexed,  either  on  the  terms  stipulated  in  the  treaty  of  cession 
or  on  such  terms  as  its  new  master  may  impose,  p.  542. 

Cited  in  Holden  v.  Joy,  17  WaU.  247.  250,  21  L.  536,  536,  con- 
struing the  treaties  with  the  Cherokee  Nation  ceding  land  to 
United  States. 

International  law. —  On  the  transfer  of  territory  by  one  nation 
to  another  it  has  never  been  held  that  the  relations  of  the  inhabit- 
ants with  each  other  undergo  any  change,  p.  542. 

Cited  and  doctrine  followed  in  Leitensdorfer  v.  Webb,  1  N.  Mex. 
44,  holding  that  on  cession  of  conquered  ten-itory  laws  then  in  force 
remain  in  full  force  until  repealed;  Hurt  v.  Burnett,  15  CaL  560, 
on  the  point  that  neither  military  occupation  nor  complete  con- 
quest produces  generally  any  change  in  private  property;  Chicago 
&  P.  Ry.  Co.  V.  McGlinn,  114  U.  S.  547,  29  L.  272,  5  S.  Ct.  1007,  on 
the  point  that  laws  governing  property  and  to  secure  good  order, 
etc.,  are  left  in  force;  Palmer  v.  Low,  98  U.  S.  15,  25  L.  64,  on  the 
point  that  the  laws  regulating  private  rights  continue  in  force  after 
the  conquest;  United  States  v.  Lucero,  1  N.  Mex.  447,  on  the  point 
that  the  right  of  property  of  a  Pueblo  to  lands  is  not  affected; 
Bunol  y.  Hepburn,  1  Cal.  286,  dissenting  opinion,  on  the  point  that 
the  acquisition  of  California  effected  no  change  In  the  law  regulat- 
ing the  rights  of  individuals;  Pollard  v.  Klbbe,  14  Pet.  374,  376^ 
389,  391,  398,  404,  407,  409,  414,  10  L.  501,  508.  509,  512,  515,  516, 
517,  520,  where  the  question  was  as  to  the  title  to  a  lot  granted 
by  the  Spanish  government  in  territory  ceded  to  the  United  States 
under  the  Florida  treaty;  First  Nat  Bank  v.  Kinner,  1  Utah,  106, 
the  court  saying  this  doctrine  applied  in  the  acquisition  of  Utah; 
Crook  V.  Old  Pt.  Comfort  Hotel  Co.,  54  Fed.  609,  on  the  point  as  to 
what  law  prevails  in  places  ceded  to  the  United  States;  Hill  v. 
Boyland,  40  Miss.  634,  holding  all  acts  passed  in  Mississippi  during 
the  war  and  not  in  conflict  with  the  organic  law  are  valid;  Cutting 
v.  Taylor,  3  S.  Dak.  13,  51  N.  W.  950.  15  L.  R.  A.  692,  holding  laws 
of  the  Territory  of  Dakota  continue  in  force  as  the  laws  of  the 
new  State.    Also  cited  in  31  Am.  St.  Rep.  838,  note. 

Referred  to  in  Woodworth  v.  Fulton,  1  Cal.  314,  dissenting  opin- 
ion, holding  the  title  of  the  United  States  to  the  land  in  California 
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related  back  to  the  time  of  the  occupation  by  the  American  army, 
and  from  that  time  the  Mexican  laws  ceased  to  exist.  See  the 
authorities  cited  under  the  next  head. 

Intemational  law. —  A  transfer  of  territory  by  one  nation  to 
another  transfers  the  allegiance  of  those  who  remain  in  it;  laws 
in  their  nature  political  are  changed  but  those  regulating  the  inter- 
course and  general  conduct  of  individuals  remain  in  force  until 
altered  by  the  newly-created  power  of  the  State,  p.  542. 

Cited  and  principle  followed  in  Cross  v.  Harrison,  16  How.  194, 
14  L.  904,  holding  that  the  civil  government  in  California,  formed 
during  the  war  with  Mexicc,  continued  after  the  peace  until  con- 
gress legislated  otherwise;  Murphy  y.  Ramsey,  114  U.  S.  45,  29  'L. 
57,  5  S.  Ct.  764,  on  the  point  that  the  personal  anH  civil  rights  of 
the  inhabitants  are  secured  to  them;  State  v.  Boyd,  31  Neb.  756. 
48  N.  W.  761,  dissenting  opinion,  holding  that  the  alien  inhabitants 
of  Nebraska   on   its  admission   did   not  become   citizens   of   the 
United  States  under  the  acts  admitting  the  State;  Tobin  v.  Walkin- 
Shaw,  McAU.  192,  F.  C.  14,068,  construing  the  right  of  election  given 
to  Mexican  citizens  under  the  treaty  of  Guadaloupe  Hidalgo;  In 
re  Rodriguez,  81  Fed.  351,  on  the  point  that  Mexicans  remaining 
in  the  territory  after  the  cession,  failing  to  declare  their  intention 
to  remain  citizens  of  Mexico,  became  citizens  of  the  United  States  r 
People  ex  rel.  v.  De  la  Guerra,  40  Cal.  342,  holding  it  was  no  viola- 
tion  of  the  treaty  of  Guadaloupe  Hidalgo  that  the  Constitution  of 
California  excluded  some  of  the  inhabitants  from  certain  political 
rights;  Bamett  v.  Bamett,  50  Pac.  338,  holding  Mexican  law  as  to- 
acquest  property  between  husband  and  wife  remained  in  force  in. 
New  Mexico  after  its  acquisition.    See  authorities  under  prior  head. 

Treaty  is  the  law  of  the  land,  p.  543. 

Cited  lb  United  States  v.  Reese,  5  Dill.  409,  F.  C.  16,137,  on  the 
point  that  congress  cannot  interfere  with  rights  under  treaties 
except  in  cases  purely  political. 

Constitutional  law  —  Territories. —  The  power  of  governing  a 
territory  belonging  to  the  United  States  which  has  not  by  becoming 
a  State  acquired  the  means  of  self-government  belongs  unques- 
tionably to  the  United  States  to  the  fullest  extent,  p.  543. 

Cited  to  this  point  and  holding  affirmed  and  followed  In  Shively 
v.  Bowlby,  152  U.  S.  48,  38  L.  349,  14  S.  Ct  566,  holding  that  the 
United  States  has  entire  dominion,  national  and  municipal.  Federal 
and  State,  over  all  territories;  Northern  Pac.  R.  R.  Co.  v.  Barnes^ 
2  N.  Dak.  350,  51  N.  W.  397,  on  the  point  that  legislation  of  congress 
regarding  a  territory  is  the  supreme  law  of  the  land  and  cannot  be 
questioned;  Franklin  v.  United  States,  1  Colo.  39,  on  the  point  that 
the  power  Is  derived  from  the  clause  enabling  congress  to  make  all 
needful    rules    regulating    territory;    Case    v.    Loftus,    14    Sawy. 
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217,  39  Fed.  733,  5  L.  R.  A.  688,  and  n.,  in  goveming  territories  con- 
gress exercises  the  combined  power  of  the  national  and  State  govem- 
ments;  Territory  v.  Lee,  2  Mont  133,  holding  a  territory  has  none  of 
the  attributes  of  sovereignty  and  is  a  province  over  which  congress 
tias  supreme  control;  United  States  v.  Gratiot,  14  Pet  538,  10  L. 
578,  on  the  meaning  of  the  word  territory,  the  court  saying  that 
congress  has  the  same  power  as  over  any  other  land  of  the  United 
States;  Utterv.  Franklin,  172 U.  S.  423,  holding  congress  may  validate 
bonds  issued  by  Arizona  teiTitorlal  legislature  in  aid  of  a  railroad; 
Dred  Scott  v.  Sandford,  19  How.  501,  15  L.  740,  on  the  point  that 
the  government  may  organize  territorial  governments  with  powers 
of  legislation;  Baer  y.  Moran  Bros.,  2  Wash.  611,  27  Pac.  471,  on 
the  point  that  land  covered  by  the  ilow  of  the  tide  in  a  territory, 
congress  can  dispose  of  as  it  sees  fit;  Endleman  v.  United  States, 
^  Fed.  459,  57  U.  S.  App.  6;  United  States  v.  Nelson,  29  Fed.  204, 
205,  and- Nelson  v.  United  States,  30  Fed.  116,  12  Sawy.  290,  all  hold- 
ing congress  has  power  to  prohibit  the  manufacture  and  sale  of 
liquor  in  Alasl^a;  Mormon  Church  v.  United  States,  136  U.  S.  43, 
:34  L.  491,  10  S.  Gt  803,  holding  congress  had  the  power  to  repeal 
"the  act  of  incorporation  of  the  Mormon  Ghurch  in  Utah;  United 
:States  V.  Kagama,  118  U.  S.  380,  30  L.  230,  6  S.  Gt  1112,  holding 
:an  act  giving  territorial  courts  jurisdiction  over  crimes  committed 
iby  Indians  within  the  territory  is  constitutional;  Reynolds  v.  People, 
1  Colo.  181,  where  an  indictment  for  selling  liquors  within  a  military 
reservation  was  held  good;  Dred  Scott  v.  Sandford,  19  How.  442, 
15  L.  716,  dissenting  opinion,  p.  540,   15  L.  757,  discussing  the 
f)ower  of  the  Federal  government  over  slavery  in  territory  ac- 
4iuired  by  it;  Treadway  v.  Schnauber,  1  Dale.  Ter.  274,  276,  280,  46 
N.  W.  473,  474,  475;  dissenting  opinion,  holding  a  territorial  legis- 
lature has  only  such  powers  as  are  given  it  by  congress  and  that  an 
extra  session  was  void;  Territory  v.  Scott,  3  Dak.  Ter.  395,  20  N. 
W.  405,  dissenting  opinion,  p.  412,  20  N.  W.  417,  holding  that  a  legis- 
lature of  a  territory  exercised  delegated  powers  and  that  an  act  se- 
lecting a  seat  of  government  was  valid,  being  authorized;  Wagner  v. 
Harris,  1  Wyo.  198,  holding  legislatures  of  territories  may  create 
municipal  corporations  and  grant  charters;  Territory  v.  Gox,  6  Dak. 
Ter.  506, 528,  holding  an  act  of  the  territory,  authorizing  the  governor 
to  fill  vacancies,  does  not  conflict  with  revised  statutes,  section  1858; 
Downes  v.  Parshall,  3  Wyo.  427,  26  Pac.  995,  holding  a  territory 
could  pass  a  law  declaring  that  any  creditor  accepting  a  dividend 
from  property  of  an  assignor  shall  release  him;   Koenlgsberger 
V.  Richmond  S.  M.  Co.,  158  U.  S.  48,  39  L,  892,  15  S.  Gt  754,  dis- 
cussing the  effect  on  the  jurisdiction  of  courts  of  the  admission 
of  a  territory.    Gited  generally  in  Ex  parte  Bushnell,  9  Ohio  St. 
228,  discussing  whether  congress  had  any  power  to  pass  a  law  for 
the  reclamation  of  slaves. 
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Distinguished  in  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  43,  P.  0. 
16,151,  discussing  the  nature  of  citizenship  and  holding  the  dvll 
Tights  bill  of  April  9,  1866,  constltutionaL 

Florida.— Under  the  treaty  with  Spain,  by  which  Florida  waa 
ceded  to  the  United  States,  the  inhabitants  of  Florida  do  not  par- 
ticipate in  political  power,  nor  share  in  the  government  until  Florida 
becomes  a  State;  in  the  meantime  Florida  continues  to  be  a  terri- 
tory of  the  United  States,  governed  by  congress  under  the  powers 
•conferred  by  the  Constitution,  p.  542. 

Cited  in  Boyd  v.  Thayer,  143  U.  S.  168,  36  L.  112,  12  S.  Ct  384, 
discussing  the  effect  of  the  admission  of  a  State  on  members  of  the 
political  community. 

Territorial  courts. —  The  general  grant  of  Jurisdiction  to  terri- 
torial courts  of  Florida  by  the  act  of  March,  1828,  is  common  to  both 
the  superior  and  Inferior  courts,  and  their  jurisdiction  is  concurrent 
«zcept  so  far  as  it  may  be  made  exclusive  In  either  by  other  provis- 
ions of  the  statute,  p.  544. 

Cited  in  American  Ins.  Go.  v.  Fisk,  1  Paige,  93,  holding  an  act 
•of  Florida  creating  a  wrecker's  court  to  be  valid,  notwithstanding 
the  act  of  congress  giving  jurisdiction  in  admiralty  and  salvage 
<!asea  to  the  superior  courts  of  the  territory;  Ex  parte  Lothrop,  118 
U.  8. 117, 118,  30  L.  110,  6  S.  Ct  086.  087,  holding  the  County  Court  of 
Cochise  county,  established  by  the  legislature  of  Arizona,  is  an 
Inferior  court  within  the  meaning  of  revised  statutes,  section  1008. 

Federal  courts. —  The  Constitution  and  laws  of  the  United  States 
give  jurisdiction  to  the  District  Court  of  all  cases  in  admiralty;  but 
Jurisdiction  over  the  case  does  not  constitute  the  case  itself,  p. 
545. 

Cited  in  The  Wave,  Blatchf.  &  H.  251,  252,  F.  O  17,207,  on  the 
point  that  the  jurisdiction  of  District  Courts  in  admiralty  is  ex- 
<:lusive;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
501,  F.  C.  15,867,  on  the  point  that  when  an  exclusive  power  is  con- 
ferred on  the  Federal  courts,  no  concurrent  remedy  except  a  com- 
mon law  one  exists  in  the  State  courts;  The  Brig  John  Gilpin,  Olcott, 
82,  F.  C.  7,345,  on  the  ^oiut  that  salvage  compensation  may  be 
obtained  in  admiralty  for  services  within  the  ebb  and  flow  of  the 
tide  without  ergard  to  location;  United  States  v.  Coombs,  12  Pet. 
76,  0  L.  1006,  on  the  point  that  where  salvage  services  are  per- 
formed, partly  on  tide-waters  and  partly  on  shore,  admiralty  has 
Jurisdiction  to  decree  salvage;  Ihe  HuntsviUe,  12  Fed.  Cas.  1002, 
holding  the  admiralty  jurisdiction  extends  to  salvage  suit  by  a 
<dty  fire  department  for  services  rendered  from  the  land;  United 
States  V.  New  Bedford  Bridge,  1  Wood.  &  M.  434,  F.  0.  15,867, 
discussing  admiralty  law  as  to  crimes. 
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Federal  courtB.— The  Constitution  of  the  United  States,  In  deflniuf^ 
the  Judicial  power,  contemplates  the  classes  enumerated  as  three 
distinct  classes;  the  grant  of  jurisdiction  over  one  of  them  does  not 
confer  jurisdiction  over  either  of  the  other  two,  p.  545. 

Cited  in  People  v.  Tyler,  7  Mich.  253,  on  the  point  that  the  object 
of  the  admiralty  clause  In  the  Corstitution  was  to  give  something  not 
already  given  by  the  two  preceding  clauses;  In  re  Metzger,  17  Fed- 
Cas.  234,  on  the  point  that  all  Federal  courts  Inferior  to  the  Supreme 
receive  their  jurisdiction  from  congress,  and  can  exercise  only  such 
as  is  provided. 

Admiralty.—  A  case  in  admiralty  does  not  In  fact  arise  under  the 
Constitution  or  laws  of  the  United  States.  These  cases  are  as  old 
as  navigation  Itself;  and  the  law  admiralty  and  maritime  as  it  has 
existed  for  ages  Is  applied  by  our  courts  to  the  cases  as  they  arise^ 
pp.  545,  546. 

Cited  in  Murray  v.  Chicago,  etc.,  Ry.  Co.,  62  Fed.  28.  where  the 
court  considered  the  effect  of  the  common  law  upon  Federal  courts; 
Russell  V.  Forty  Bales  of  Cotton,  21  Fed.  Cas.  45,  where  there  wa» 
a  libel  for  salvage  against  the  proceeds  of  cotton  derelict,  and  an  * 
intervention  by  the  United  States;  Nickels  v.  Griffin,  1  Wash.  Ter. 
391,  dissenting  opinion,  on  the  point  that  an  admiralty  civil  cause 
cannot  arise  under  the  laws  of  the  United  States. 

Admiralty  —  Territorial  courts.—  Although  admiralty  jurisdiction 
can  be  exercised  in  the  States  in  those  courts  only  which  are  estab- 
lished in  pursuance  of  the  third  article  of  the  Constitution,  the  same 
limitation  does  not  extend  to  the  territories;  in  legislating  for  them 
congress  exercises  the  combined  powers  of  the  general  and  of  a 
State  government,  p.  546. 

Cited  in  Arizona  v.  Duffield,  1  Ariz.  Ter.  69,  on  the  point  that  in 
legislating  for  territories,  the  United  States  exercises  the  whole 
power  on  the  subject;  United  States  v.  Coe,  155  U.  S.  85,  39  L.  79^ 
15  S.  Ct.  19,  discussing  the  power  of  congress  to  establish  inferior 
courts  and  to  provide  appeals  from  their  decisions;  Smith  v.  United 
States,  1  Wash.  Ter.  270,  holding  that  territorial  coui*ts  exercise  the 
combined  jurisdiction  of  Circuit  and  District  Courts  of  the  United 
States;  Orchard  v.  Hughes,  1  Wall.  77,  17  L.  561,  holding  that  terri- 
torial courts  are  not  governed  exclusively  by  the  legislative  act 
creating  them;  The  City  of  Panama,  101  U.  S.  458,  25  L.  1063, 
holding  the  District  Courts  of  a  territory  have  jurisdiction  In 
admiralty;  Phelps  v.  S.  S.  City  of  Panama,  1  Wash.  Ter.  523,  526,  527,. 
where  the  court  discussed  the  admiralty  law  existing  In  a  territory 
and  the  effect  of  the  Federal  admiralty  law;  Benner  v.  Poiter,  9  How.. 
240,  244,  13  L.  122,  123,  holding  that  after  a  transfer  from  the  terri- 
torial to  the  State  courts  of  Florida,  if  a  territorial  court  took 
cognizance  of  a  libel  it  acted  without  jurisdiction;  dissenting  opinion^ 
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Lincoln,  etc.,  Min.  Co.  v.  District  Court,  7  N.  Mex.  517,  38  Pac  690, 
arguing  that  the  test  of  the  validity  of  a  territorial  statute  is  whether 
U  contravenes  the  organic  act  of  the  territory. 

Territorial  courts.— The  Judges  of  the  Superior  Courts  of  the 
territoi-y  of  Florida  hold  their  offices  for  four  years;  these  courts 
are  not  constitutional  in  which  the  Judicial  power  conferred  by  the 
Constitution  on  the  general  government  can  be  deposited,  p.  546. 

The  following  citing  cases  affirm  and  rely  upon  this  holding: 
Nickels  v.  Griffin,  1  Wash  Ter.  380,  385,  holding  that  the  Judicatory 
act  of  1789,  and  other  acts  conferring  Jurisdiction  on  Federal  courts 
do  not  apply  to  territorial  courts;  United  States  y.  C.  O.  &  G.  R.  R. 
Co.,  3  Okl.  451,  41  Pac.  745,  on  the  point  that  legislation  in  regard 
to  territorial  courts  has  been  under  the  general  powers  of  congress; 
In  re  Dana,  68  Fed.  901,  on  the  point  that  territorial  courts  are  cre- 
ated under  the  authority  to  make  all  needful  rules  for  the  territories; 
Manning  v.  French,  149  Mass.  308,  21  N.  E.  946,  4  L.  R.  A.  342,  hold- 
ing courts  of  territories  have  only  such  powers  as  are  conferred; 
Newcomb  v.  Smith,  2  Pinn.  143,  dissenting  opinion,  on  the  point  that 
the  Judicial  power  of  territorial  courts  is  not  part  of  the  Judicial 
power  of  the  United  States;  McAllister  v.  United  States,  141  U.  S. 
180,  182,  35  L.  695,  696,  11  S.  Ct.  951,  953,  dissenting  opinion;  Sanders 
v.  Farwell,  1  Mont.  602;  Braithwaite  v.  Jordan,  5  N.  Dak.  235.  65  N. 
W.714, 3  L.R.  A.  253,  and  Beatty  v.  Ross,  1  F'a.  208.  all  holding  courts 
In  a  territory  were  not  United  States  courts;  Territory  v.  Murray,  7 
Mont  259,  15  Pac.  149.  and  Clinton  v.  Englebrecht,  13  Wall.  447, 
20  L.  663,  on  the  point  that  the  fact  that  the  territorial  Judges  are 
appointed  by  the  president  does  not  make  the  territorial  courts 
United  States  courts;  Blackburn  v.  Wooding,  56  Fed.  547,  15  U.  S. 
App.  84,  on  the  point  that  congress  could  not  create  a  Circuit  Court  in 
a  territory  and  invest  it  with  the  Judicial  power  defined  in  the  Con- 
stitution; Reynolds  v.  United  States,  98  U.  S.  154,  25  L.  240,  on  the 
point  that  the  fact  that  the  territorial  courts  have  the  same  Jurisdic- 
tion as  District  and  Circuit  Courts  does  not  make  them  such; 
Carter  v.  Bennett,  4  Fla.  324,  and  Inerarity  v.  Curtis,  4  Fla.  189, 
on  the  point  that  while  not  constitutional  courts,  the  courts  estab- 
lished In  the  territory  of  Florida  were  United  States  courts;  In  re 
Osterhaus,  18  Fed.  Cas.  896,  on  the  point  that  the  territorial  court  of 
Wyoming  is  a  United  States  court  within  the  act  of  May  12,  1864; 
McCann  v.  United  States,  2  Wyo.  281,  298,  where  the  question  was 
whethsr  a  territorial  court  was  a  District  or  Circuit  Court  within  a 
statute  giving  criminal  Jurisdiction;  Rogers  v.  Bradford,  1  Pinn* 
428,  on  the  point  that  the  Supreme  Court  of  a  territory  is  not  sub- 
ject to  the  restriction  of  the  seventh  article  of  the  amendments  ta 
the  Constitution;  Burke  v.  Oklahoma,  2  Okl.  515,  37  Pac.  835,  holding 
the  act  limiting  the  power  of  Federal  courts  to  punish  for  contempt 
does  not  apply  to  territorial  courts;  Mackey  y.  Enzensperger,  11  Utah» 
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159,  89  Pac.  542,  dissenting  opinion,  holding  a  territorial  act  permit- 
ting a  verdict  in  a  ciyll  case  on  the  concurrence  of  nine  jurors,  was 
valid;  United  States  y.  Gnthrle,  17  How.  308,  15  L.  108,  dissenting 
•opinion,  on  the  question  as  to  the  power  of  the  president  to  remove 
territorial  judges;  McAlUster  v.  U.  S.,  141  U.  S.  198,  35  L.  701,  11 
8.  Ct  958,  dissenting  opinion,  holding  territorial  judges  were  subject 
to  removal;  Steamer  Goquitlam  v.  United  States,  163  U.  S.  351,  41 
L.  186,  16  S.  Gt.  1119,  holding  the  District  Court  of  Alaska  is  the  Su- 
preme Court  and  its  decree  is  subject  to  review  by  the  Circuit  Court 
•of  Appeals  of  that  district;  Suesenbach  v.  Wagner,  41  Minn.  110, 
42  N.  W.  926,  holding  that  the  judgments  and  records  of  the  terri- 
tories stand  on  the  same  footing  as  those  of  a  State  as  respects  faith 
and  credit;  United  States  v.  Ritchie,  17  How.  584,  15  L.  238,  on  the 
point  that  the  board  of  commissioners  to  settle  land  claims  in  Cali- 
fornia was  not  a  court  under  the  Constitution;  Taylor  v.  Place,  4 
R.  I.  835,  defining  and  illustrating  judicial  power  in  the  constitu- 
tional sense;  Wallcer  v.  New  Mexico,  etc,  R.  R.  Co.,  7  N.  Hex.  288, 
:34  Pac.  48,  holding  seventh  amendment  Inapplicable  to  the  States 
And  territories. 

Gonatitutional  law.—  Act  of  the  territory  of  Florida  creating  a 
•court  under  whose  decree  a  cargo  of  a  wrecl^ed  vessel  was  sold  to 
/pay  salvors  is  not  inconsistent  with  the  laws  and  Constitution  of 
the  United  States,  and  is  valid,  and  the  sale  made  in  pursuance  of 
it  changes  the  property,  p.  546. 

Miscellaneous.— Cited  in  Roberts  v.  Cooper,  20  How.  481,  15  L. 
-974,  on  the  point  that  a  second  writ  of  error  on  the  same  questions 
which  were  open  on  the  first  will  not  be  allowed;  Corning  v.  Troy, 
etc.,  Fac.,  15  How.  466,  14  L.  775,  and  Republican  Min.  Co.  v.  Tyler 
Min.  Co.,  79  Fed.  735,  48  U.  S.  App.  218,  on  the  point  that  after  a 
mandate  had  issued  to  the  court  below  a  second  writ  of  error  brings 
•up  nothing  but  the  proceedings  subsequent  to  the  mandate;  Dodge 
T.  Gaylord,  53  Ind.  369,  on  the  point  that  the  decision  of  the  Supreme 
^IjQurt  upon  a  given  state  of  facts  becomes  the  law  of  the  case; 
Young  V.  Buckingham,  5  Ohio,  489,  on  the  point  that  the  action  of 
the  court  in  which  it  has  jurisdiction  cannot  be  collaterally  ques- 
tioned; George  Ins.  &  T.  Co.  v.  diver,  1  Ga.  40,  on  the  point  that 
persons  who  are  prevented  from  paying  over  money  by  process  of 
•court  are  not  taxable  for  interest;  Mintum  v.  Larue,  McAU.  896» 
F.  C.  9,646,  on  the  point  that  abandonment  by  a  State  of  a  right 
•ought  never  to  be  presumed. 

1  Pet  547-551.  7  L.  257.  UNITED  STATES  v.  FOUR  HUNDRED 
AND  TWENTY-TWO  CASKS  OF  WINE. 

Practice  —  Stare  decisis.—  It  is  not  the  habit  of  the  United  States 
Supreme  Court  to  consider  points  again  oi>en  for  discussion,  once 
•deliberately  decided,  and  the  groundwork  of  Judgment  already  ren- 
•dered  in  the  same  cause  in  a  former  hearing,  p.  549. 
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Cited  in  Hambs  y.  Corbin,  34  Mo.  App.  397,  on  the  point  that  where 
a  case  has  been  appealed  the  decision  is  the  law  of  the  case;  Cherry 
T.  Kansas  City,  etc.,  Ry.  Co.,  61  Mo.  App.  308,  holding  that  when  a 
case  has  been  decided  and  comes  again  before  the  court,  only  ques- 
tions not  before  determined  will  be  noticed. 

Proceedings  In  rem.—  In  proceedings  in  rem  the  claimant  is  an 
actor  and  is  entitled  to  appear  only  In  virtue  of  his  proprietary  in- 
terest in  the  thing  in  controversy.  It  is,  therefore,  necessary  that  he 
establish  his  right  to  that  character  as  a  preliminary  to  his  admis- 
sion as  a  party,  p.  549. 

Cited  in  The  Lottawanna,  20  Wall.  223,  22  L.  264,  on  the  point 
that  supplemental  suits  in  the  nature  of  suits  in  rem  may  be  enter- 
tained in  favor  of  parties  having  an  Interest;  United  States  v.  One 
Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  286,  on  the  point 
that  If  a  claimant  cannot  establish  his  claim  except  through  fraud 
he  is  left  in  the  position  he  assumed;  North  Carolina  v.  Vanderford. 
35  Fed.  284,  holding  a  manufacturer  of  illicit  whislcy  could  not  be* 
admitted  as  a  claimant;  The  R.  W.  Skillinger,  1  Flipp.  438,  F.  C. 
12,181,  dismissing  answer  of  a  claimant  who  failed  to  show  any 
ownership  in  a  libelled  vessel;  The  Steamship  Idaho,  4  Ben.  276, 
F.  O.  6,996,  where  one  whose  interest  arose  solely  from  the  fact  that 
he  had  indemnified  the  claimant  against  the  result  of  the  litigation 
was  not  allowed  to  intervene;  Reynolds  v.  Steamboat  Favorite,  10 
Minn.  250,  on  the  point  that  although  a  proceeding  is  In  rem  it  is^ 
not  necessarily  a  proceeding  in  admiralty,  it  being  claimed  that  a 
common-law  court  could  not  give  the  remedy;  Our  House  No.  2 
v.  State,  4  G.  Greene,  175,  on  the  point  that  proceedings  in  rem 
against  property  used  for  unlawful  purposes  may  be  sanctioned 
without  violating  the  Constitution. 

Proceedings  in  rem.— A  claimant  in  a  proceeding  in  rem  must 
put  his  claim  upon  oath,  positively  averring  his  proprietary  Interest; 
and  his  refusal  to  do  so  is  sufficient  reason  for  rejection  of  his 
claim,  p.  549. 

Cited  in  Steamer  Spark  v.  Lee  Choi  Chum,  1  Sawy.  718,  F.  C. 
13,206,  holding  a  claim  must  be  filed  by  the  owner,  and  must  state 
the  facts  In  a  direct  issuable  form. 

Proceedings  in  rem.— If  a  proceeding  in  rem  be  made  through 
an  agent,  he  is  required  to  make  oath  to  his  belief  of  the  verity  of 
the  claim,  and  may  also  be  required  to  produce  and  prove  his  au- 
thority. If  this  is  not  done  it  furnishes  matter  of  exception  and; 
may  be  Insisted  upon  by  the  adverse  party  for  dismissal  of  the* 
claim,  p.  550. 

Proceedings  in  rem.— If  a  claim  is  admitted  without  objection 
and  allegations  or  pleadings  to  the  merits  are  put  in,  it  Is  an  admis- 
sion that  the  party  is  rightfully  In  court  and  capable  of  contesting, 
the  merits,  p.  550. 
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Cited  in  The  Prindlville,  1  Brown,  487,  F.  C.  11,435,  holding  the 
right  of  a  party  to  appear  and  defend  a  suit  in  rem  must  be  put  in 
contestation  if  at  all  before  the  hearing;  Read  v.  Owen,  9  Port  183. 
holding  that  where  a  claim  is  admitted  and  pleadings  to  the  merits 
are  put  in,  it  is  a  waiver  of  the  preliminary  inquiry;  United  States 
V.  One  Hundred  Barrels  of  Cement,  27  Fed.  Gas.  2d3,  on  the  point 
that  if  one  were  in  a  formal  manner  before  the  court,  his  right  must 
be  disputed  by  an  exceptive  allegation  or  by  a  plea  in  abatement 

Appeal  and  error.— Upon  a  writ  of  error  upon  an  exchequer  in- 
formation tried  by  a  Jury,  the  evidence  given  at  the  trial  is  not 
properly  before  the  court  p.  550. 

Cited  in  Insurance  Co.  v.  Folsom,  18  Wall.  249,  21  L.  833,  holding 
that  if  a  case  is  tried  by  the  Circuit  Court  and  the  finding  is  a 
general  one,  the  Supreme  Court  will  only  review  questions  of  law; 
United  States  v.  King,  7  How.  8(>5,  12  L.  948,  on  the  point  that  the 
Supreme  Court  on  a  writ  of  error  will  not  revise  or  give  judgment 
as  to  the  facts,  but  takes  them  as  found;  United  States  v.  One  Hun- 
dred and  Thirty  Barrels  of  Whisky,  1  Bond,  590,  F.  C.  15,938,  on 
the  point  that  the  trial  of  issues  of  fact  in  cases  of  seizure  on  land 
under  the  revenue  laws  is  to  be  by  jury. 

Fraudulent  conveyances.—  A  conveyance  of  property  in  trust  for 
onesself,  if  fraudulent  as  to  creditors,  is  not  absolutely  void,  and 
only  voidable  by  them,  p.  550. 

Miscellaneous.— Cited  in  The  Montserat  17  Fed.  Cas.  650,  as  to 
the  disposition  of  the  cargo  and  vessel,  or  the  proceeds  after  pay- 
ment of  salvage  and  expenses. 

1  Pet.  552-561,  7  L.  259,  STEELE'S  LESSEE  v.  SPENCER. 

Judgments  —  Deeds.— A  decree  of  the  Supreme  Court  of  Ohio 
directing  a  conveyance  to  be  made  vests  such  a  legal  title  in  the 
land  as  would  be  vested  by  a  conveyance,  p.  559. 

Recording  laws.- In  the  construction  of  registry  acts,  the  term 
**  purchaser  "  is  usually  taken  in  its  technical,  legal  sense.  It  means 
a  complete  purchaser,  or  in  other  words,  a  purchaser  clothed  with 
the  legal  title,  p.  559. 

Cited  in  Den  ex  dem.  v.  Richman,  13  N.  J.  L.  60,  in  considering 
whether  a  purchaser  at  execution  was  a  purchaser  within  the  mean- 
ing of  the  statute;  Campbell  Printing  Co.  v.  Dyer,  46  Neb.  836,  65 
N.  W.  906,  holding  that  a  mortgagee  of  a  conditional  vendee  In 
possession  of  chattels  is  not  a  purchaser. 

Recording  laws.- Under  Ohio  statute,  failure  to  record  a  deed 
within  time  prescribed  avoids  it  as  to  all  subsequent  purchasers 
for  a  valuable  consideration  without  notice,  whether  their  titles  be 
recorded  or  not,  p.  569. 
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Cited  in  Coster  v.  Banlc  of  Georgia,  24  Ala.  63,  holding  an  unre- 
corded mortgage  is  void  as  to  a  subsequent  mortgagee  without  no- 
tice, although  his  mortgage  is  unrecorded;  Miller  v.  Merine,  43  Fed. 
265,  holding  a  subsequent  bona  fide  purchaser  took  priority  over  a 
purchaser  under  an  unrecorded  deed,  although  his  deed  was  not 
lirst  recorded;  Sanborn  v.  Adair,  29  N.  J.  Eq.  343,  holding  a  deed  not 
recorded  within  the  time  prescribed  cannot  regain  its  priority  by 
being  placed  on  record  before  such  subsequent  deed. 

Distinguished  in  Den  ex  dem.  y,  Bichi2An,  13  N.  J.  L.  53,  holding  a 
deed,  if  recorded  within  six  months,  was  valid  as  against  a  subse- 
quent bona  fide  purchaser  whose  deed  was  recorded  first 

Becording  laws.—  Parties  in  whose  favor  a  decree  is  made  direct^ 
Ing  land  to  be  conveyed  to  them  on  the  payment  of  a  certam  sum* 
are  purchasers  for  value  without  notice,  under  the  Ohio  statute,  and 
their  rights  prevail  over  a  prior  unrecorded  deed,  p.  560. 

Alteration  of  Instruments.— Whether  erasures  and  alterations 
have  been  made  in  a  deed  is  a  question  of  fact  for  the  jury,  their 
materiality  one  of  law  to  be  decided  by  the  court,  p.  560. 

Cited  in  Deem  v.  Phillips,  5  W.  Ya.  178,  holding  erasures  and 
Interlineations  in  a  deed  after  it  is  acknowledged  vitiate  it;  Yeager 
V.  Musgrave,  28  W.  Va.  Ill,  on  the  point  that  the  alteration  of  an 
agreement  by  the  obligee  in  a  material  matter  vitiates  it;  Collins  v. 
Collins,  51  Miss.  323,  24  Am.  Rep.  640,  holding  an  alteration  by  con- 
sent, on  a  deed  of  trust,  did  not  affect  it;  Bailey  v.  Taylor,  11  Conn. 
532,  29  Am.  Dec.  323,  on  the  point  that*  it  is  for  the  jury  to  say 
whether  an  erasure  or  interlining  is  before  delivery;  Burnham  v. 
Ayer,  35  N.  H.  354,  holding  that  whether  an  alteration  is  material 
Is  a  question  of  law,  and  it  is  error  to  leave  it  to  the  jury;  Keen  y. 
Monroe,  75  Va.  427,  holding  that  whether  a  blank  was  filled  before 
or  after  delivery  was  for  the  jury,  but  its  materiality  was  for  the 
court;  Printup  v.  Mitchell,  17  Ga.  562,  63  Am.  Dec.  261,  holding  an 
Instrument  whose  execution  m  proved,  should  be  admitted  without 
reference  to  alterations,  leaving  this  question  to  the  jury. 

I>eed.— Construction  of  a  deed  belongs  to  the  province  of  the 
court,  p.  561. 

1  Pet  562-566,  7  L.  263.  NICHOLLS  v.  HODGES. 

Executors  and  administrators.— The  allowance  by  the  Orphans* 
Courts  of  the  commissions  of  an  executor  within  the  limits  fixed  by 
the  legislature  is  final  and  conclusive,  p.  566. 

Cited  in  Atkinson  v.  Bobbins,  5  Cr.  C.  C.  314,  F.  G.  617,  on  the 
point  that  the  rate  of  compensation  Is  exclusively  within  the  discre- 
tion of  the  Orphans'  Court,  and  its  decision  conclusive;  Ringgold's 
Case,  1  Bland  Ch.  9,  and  Winder  v.  Diffenderfer,  2  Bland  Ch.  207, 
on  the  point  that  an  allowance  within  the  prescribed  limits  rests 
conclusively  with  the  court  of  original  jurisdiction;  West  v.  Smith. 
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8  How.  411,  412,  12  L.  1134,  where  the  court  said  that  although  the^ 
commission  seemed  high  yet  if  within  authority  it  was  binding^ 
Mathis  v.  Matais,  18  N.  J.  L.  68,  reviewing  the  allowances  in  various* 
States,  and  holding  that  in  the  absence  of  fraud  or  mistake  the 
Orphans'  Court  are  the  sole  Judges;  Shirley  v.  Shattuck,  28  Miss. 
26,  on  the  point  that  the  equity  of  statutes  fixing  compensation  of 
executors  has  been  held  to  apply  to  general  trustees.  See  note  to- 
17  Am.  Dec.  270,  discussing  the  compensation  of  trustees. 

Executors  and  administrators.— The  legality  and  equity  of  a 
claim  of  an  executor  must  be  examined  In  the  same  manner  as  the- 
claim  of  any  other  creditor,  p.  566. 

Executors  and  adndnistrators.— To  support  the  claim  of  an  ex- 
ecutor against  an  estate,  it  is  incumbent  on  the  party  maldng  it  to- 
prove  some  contract,  promise  or  agreement,  express  or  Implied,  ia 
relation  to  it,  p.  566. 

Contracts.— Evidence  relating  to  an  agreement  between  an  uncle 
and  a  nephew,  by  which  the  former  was  to  board  and  clothe  the- 
latter,  and  to  pay  his  expenses,  the  latter  performing  services,  re- 
viewed and  held  not  to  constitute  a  sufficient  basis  for  a  claim  for 
extra  services  as  clerk  in  the  uncle's  store,  p.  566. 

1  Pet  567-560,  7  L.  265,  BANK  OP  COLUMBIA  y.  SWEENY. 

Mandamus.— Where  a  court  allows  a  party  to  plead  a  defective- 
plea,  the  revising  power  of  the  Supreme  Court  can  be  exercised  only 
by  a  writ  of  error,  and  not  by  mandamus,  p.  569. 

Cited  in  State  v.  Judge  of  Orphans'  Court,  15  Ala.  742,  on  the 
point  that  the  writ  will  not  lie  where  the  party  may  have  a  writ 
of  error;  Ex  parte  Hendree,  49  Ala.  3G1,  on  the  point  that  where  a 
judgment  is  final  and  will  support  an  appeal  it  cannot  be  corrected 
by  mandamus;  Ex  parte  Williamson,  8  Ark.  428,  holding  mandamus 
would  not  lie  to  compel  a  Judge  to  award  restitution,  as  appeal 
would  lie;  Jelley  v.  Roberts,  50  Ind.  7,  holding  mandamus  would  lie- 
to  compel  a  Judge  to  sign  a  bill  of  exceptions;  People  v.  Pearson,  2: 
Scam.  204,  33  Am.  Dec.  448,  citing  authorities,  and  holding  a  man- 
damus will  lie  to  compel  a  Judge  to  sign  a  bill  of  exceptions  origin- 
ally presented;  State  ex  rel.  Ames  v.  Judge  Second  District,  32  La.. 
Ann.  303,  where  mandamus  was  brought  to  compel  a  judge  to  grant 
an  appeal  from  an  interlocutory  order;  American  Construction  Co. 
V.  Jacksonville  Ry.  Co.,  148  U.  S.  379,  37  L.  489,  13  S.  Ct.  761,  on 
the  point  that  mandamus  would  not  He  to  review  a  ruling  or  Inter* 
locutory  order  made  in  the  progress  of  a  cause. 

1  Pet  570-572,  7  L.  266,  WARING  v.  JACKSON. 

Pederal  courts.— With  respect  to  the  titles  to  real  property,  the- 
Supreme  Court  of  the  United  States  applies  the  same  rules  that  It 
iinds  applied  by  the  State  tribunals  in  like  cases,  p.  571. 
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Olted  In  Sellers  t.  Corwln,  5  Ohio,  405,  24  Am.  Dec.  306,  on  the 
point  that  the  Supreme  Court  will,  in  respeet  to  titles  to  realty,  apply 
the  rules  applied  by  the  State  tribunals;  Independent  District  v. 
Beard,  83  Fed.  15,  citing  authorities  and  holding  that  decisions  of  a 
State  court  regarding  trusts  which  have  become  a  rule  of  property 
will  be  followed;  Smith  v.  Power,  23  Tex.  33,  holding  that  a  series 
of  decisions  settling  title  to  lands  become  a  rule  of  property  and 
binding;  Inglis  v.  Sailors  Snug  Harbor,  3  Pet  175,  7  L.  644,  on  the 
point  that  the  decisions  of  a  State  upon  a  point  of  local  law  in  the 
construction  of  a  statute  is  decisive;  Abbott  v.  Essex  Co.,  2  Curt 
184,  F.  0.  11,  on  the  point  that  any  settled  rule  of  construction  by 
a  State  court  applicable  to  a  will,  will  be  followed. 

Wills.—  On  a  deylse  to  sons  and  to  their  heirs  and  executors  f or- 
eyer,  with  the  provision  that  if  either  die  without  issue  his  share 
is  to  go  to  the  other,  and  if  both  die  without  issue,  then  to  go  to 
other  relflitives,  nothing  passes  under  the  ulterior  devise  over,  and 
the  first  devisees  talie  fee  simple,  p.  571. 

Cited  in  Brown  y.  Brown,  86  Tenn.  296,  6  S.  W.  875,  where  a  limi- 
tation over  similar  to  the  one  in  the  principal  case  was  held  not  to 
be  void  for  remoteness;  Moody  v.  Walker,  3  Ark.  203,  on  the  effect 
of  a  devise  of  property  to  each  of  two  sons  and  if  either  should  die 
without  issue  his  share  to  go  to  the  survivor;  Crane  v.  Cowell,  2 
Curt  186»  F.  C.  3,353,  on  the  point  that  a  devise  to  A.  and  B.  in  fee 
and  if  either  die  without  issue  his  share  to  go  to  the  survivor,  creates 
a  conditional  fee. 

Advene  possession.—  An  adverse  possession  will  not  prevent  the 
operation  of  a  devise  over,  p.  572. 

Cited  in  Whittemore  v.  Bean,  6  N.  H.  49,  on  the  point  that  after 
a  man  has  been  disseized,  his  right  of  entry  is  devisable;  Fite  v. 
Doe,  1  Blackf.  133,  note  1,  holding  that  where  A.  conveyed  to  B.  and 
afterwards  the  same  land  to  C,  the  possession  of  C,  claiming  only 
under  his  deed,  was  not  adverse  to  B.;  Mitchell  v.  Lipe,  8  Yerg.  182, 
holding  that  where  a  purchaser  at  execution  sold  the  land  while  the 
defendant  was  in  possession,  the  possession  of  the  defendant  was 
not  adverse  to  the  sheriff's  vendee. 

Miscellaneous.—  Cited  in  Pollard  v.  Cocke,  19  Ala.  196,  on  the  point 
that  Federal  Judgments  have  the  same  liens  as  attach  to  judgments 
of  State  courts. 

1  Pet  673-577,  7  L.  267,  UNITBD  STATBS  v.  STANSBURY. 

Judgments  —  Execution.—  At  common  law,  the  release  of  a  debtor 
whose  i^erson  is  in  execution  is  a  release  of  the  Judgment  itself, 
p.  575. 

Cited  in  David  v.  Blundell,  40  N.  J.  L.  376,  holding  a  release  of  a 
defendant  on  his  giving  bond  to  apply  for  the  benefit  of  the  Insol- 

Voi-II— 49 
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vpnt  law  will  not  prejudice  the  plaintiff;  Magniao  v.  Thomson.  15 
How.  301,  14  L.  704,  where  the  release  by  a  plaintiff  of  a  defendant 
in  execution  under  a  ca.  sa.  was  held  to  release  the  defendant  from 
all  liability;  Hyde  v.  Long,  4  Vt  533,  holding  the  discharge  of  one 
of  the  makers  from  prison  discharged  the  whole  note  as  to  the  other 
makers;  Harden  v.  Campl>ell,  4  Gill,  31,  where  one  arrested  offered 
to  suri'ender  himself  but  the  plaintiff  refused  to  commit  him,  and  it 
was  held  this  barred  a  revival  of  the  Judgment;  Steele  v.  Murray, 
1  Blackf.  178,  note  a,  on  the  point  tliat  a  Judgment  creditor  having 
sued  out  one  execution  may  abandon  it  and  sue  out  another  of  a 
different  sort;  Hartland  v.  Hackett,  57  Vt.  97,  citing  authorities  on 
the  point  but  not  deciding  the  question. 

Principal  and  anrety.—  Sureties  are  not  released  because  the 
principal,  who  was  imprisoned,  has  been  discharged  from  imprison- 
ment under  the  act  for  the  relief  of  persons  Imprisoned  for  debts  due 
the  United  States,  upon  his  conveying  his  property  to  the  United 
States,  p.  575. 

Cited  in  Salmon  v.  Clagett,  3  Bland  Ch.  178;  S.  C.  on  appeal 
in  5  Gill  &  J.  333,  holding  a  conditional  extension  of  time  to  a 
debtor,  not  absolute,  does  not  discharge  the  sureties;  United  States 
V.  Hunter,  5  Mason,  G5,  F.  C.  15,420,  holding  the  discharge  of  a 
principal  from  imprisonment  by  the  secretary  of  the  treasury  does 
not  discharge  the  sureties;  Hunter  v.  United  States,  5  Pet  186,  7 
L.  91,  holding  a  release,  both  of  the  principal  and  surety,  from  prison 
by  the  government,  does  not  release  a  debt  against  the  surety. 

Miscellaneous.— Cited  in  McFeiTan  v.  Wherry,  5  Cr.  C.  C.  678, 
P.  C.  8,792,  where  an  attachment  served  while  defendant  was  at- 
tending court  in  another  cause  was  dissolved. 

1  Pet.  578-584,  7  L.  209,  BANK  OF  COLUMBIA  v.  LAWRENCE. 

Bills  and  notes.—  Party  giving  notice  of  nonpayment  to  an  Jn- 
dorser  must  use  due  diligence.  He  may  adopt  the  ordinary  mode  for 
conveying  notice  and  need  not  see  that  the  notice  is  brought  home 
to  the  party,  p.  582. 

Cited,  affirmed  and  applied  as  follows:  Bank  of  Alexandria  v. 
Swann,  9  Pet.  40,  9  L.  45,  holding  the  law  does  not  require  the  utmost 
possible  diligence,  but  merely  reasonable  diligence;  Harris  v.  Robin- 
son, 4  How.  348,  11  L.  1000,  on  the  point  that  all  one's  duty  is  to 
use  ordinary  diligence,  and  he  need  not  insure  that  the  notice  actu- 
ally reached  the  indorser;  Baumgardner  v.  Reeves,  35  I*a.  St.  256, 
holding  a  visit  to  the  maker's  place  of  business  and  finding  it  closed 
is  equivalent  to  an  actual  pres€»ntment  and  demand;  Woodman  v. 
Jones,  8  N.  H.  340,  on  the  point  that  if  a  notice  is  put  in  the  post- 
office,  it  is  legal  notice,  whether  the  person  to  whom  it  is  directed 
receive  it  or  not;  Bank  of  West  Tennessee  v.  Davis,  5  Heisk.  439, 
holding  that  where  one  was  employed  about  the  house  of  another 
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as  clerk,  notice  left  there  would  not  bind  unless  actually  received; 
Boyd  V.  City  Savings  Bank,  15  Gratt.  505,  where  notice  was  directed 
to  the  l«gal  representatives  and  deposited  in  the  post-oflBce  of  the 
place  where  the  note  was  payable  and  where  the  Indorser  had  lived; 
Caruthers  v.  Harbert,  5  Cold.  369,  98  Am.  Dec.  424,  where  a  notice 
left  at  the  office  of  one  who  had  discontinued  his  office  and  had 
gone  upon  the  bench  was  held  Insufficient;  McVeigh  v.  Bank  of  The 
Old  Dominion,  26  Gratt.  806,  discussing  the  sufficiency  of  notice 
where  the  civil  war  broke  out  and  there  was  a  military  occupation 
of  the  place  where  the  note  was  payable;  Big  Sandy  Nat.  Bank  v. 
Chilton,  40  W.  Va.  499,  500,  21  S.  E.  776,  777,  discussing  necessity  of 
personal  notice  where  there  were  several  Indorsers;  Musson  v.  Lake, 
4  How.  279,  281,  286,  11  L.  974,  975,  977,  dissenting  opinion,  holding 
that  a  notarial  protest  could  not  be  read  if  it  did  not  set  out  that 
the  bin  was  presented  to  the  drawee;  Hawkins  v.  Barney,  27  Vt. 
395,  holding  a  demand  on  a  nonnegotiable  note  is  sufficient  at  any 
time  If  the  drawer  sustains  no  injury  from  the  delay. 

Bills  and  notes.—  When  the  facts  are  ascertained  and  undisputed 
what  shall  constitute  due  diligence  In  notifying  Indorser  of  non- 
payment is  a  question  of  law,  p.  583. 

Cited  and  rule  followed  In  Turner  v.  Rogers,  8  Ind.  143,  note  4, 
and  Hunt  v.  Maybee,  7  N.  Y.  274,  both  holding  that  where  there 
was  no  dispute  as  to  the  facts,  the  question  of  due  diligence  was  for 
the  court;  Bell  v.  Hagerstown  Bank,  7  Gill,  232,  and  Parklson  v. 
McKlm,  1  Pinn.  220,  both  holding  the  question  of  sufficiency  of  no- 
tice, and  what  constitutes  due  diligence,  where  the  facts  are  not  dis- 
puted, are  questions  of  law;  Carter  v.  Burley,  9  N.  H.  569;  Townsend 
v.  Lorain  Bank,  2  Ohio  St.  353;  Brenzer  v.  Wightman,  7  Watts  & 
Serg.  (Pa.)  206;  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  547,  2  S.  E. 
898;  Central  Nat.  Bank  v.  Adams,  11  S.  C.  455,  32  Am.  Rep.  497,  and 
Walker  v.  Stetson,  14  Ohio  St  96,  84  Am.  Dec.  365,  all  holding  the 
question  of  due  diligence  in  giving  notice  one  of  law  when  the  facts 
were  ascertained;  Harris  v.  Robinson,  4  How.  345,  11  L.  1004,  hold- 
ing it  was  a  question  of  law  whether  inquiry  as  to  residence  was 
necessary  and  whether  the  notice  as  given  was  sufficient;  Watson 
V.  Tarpley,  18  How.  519,  15  L.  510,  holding  an  instruction  is  incorrect 
in  committing  to  a  jury  to  determine  whether  the  proceedings  as  to 
protest  and  notice  were  legal;  Dyas  v.  Hanson,  14  Mo.  App.  370. 
holding  that  the  question  of  reasonable  time  Is  one  for  the  court 
after  the  facts  are  determined;  Haskell  v.  Varina,  111  Mass.  86, 
holding  a  delay  of  more  than  thirty  days  to  proceed  with  the  levy 
of  an  execution  unreasonable;  Adams  v.  Boyd,  33  Ark.  50,  on  the 
point  that  the  facts  being  ascertained  it  Is  the  duty  of  the  court  to 
declare  the  law  to  the  Jury;  Rhett  v.  Poe,  2  How.  481,  11  L.  347, 
where  an  Instruction  that  the  Jury  should  infer  due  diligence  from 
certain  facts  was  held  correct;  Sussex  Bank  v.  Baldwin.  17  N.  J.  L. 
494,  on  the  point  that  cases  arise  where  it  becomes  necessary  to 
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direct  the  Jury  whether  due  diligence  has  been  used;  Bank  of  Com- 
merce V.  Chambers,  14  Mo.  App.  154,  where  the  court  said  this  was 
not  an  inflexible  rule,  and  that  there  were  many  cases  where  the 
question  should  be  determined  by  the  jury;  New  York  B.  &  P.  Go. 
T.  Ela,  61  N.  H.  353,  on  the  point  that  what  is  due  and  reasonable 
diligence  is  a  mixed  question  of  law  and  fact;  Dickins  v.  Beal,  10 
Pet  581,  9  L.  541,  where  the  court  said  that  if  the  facts  were  dis- 
puted it  was  a  question  for  the  Jury;  Godley  y.  Goodloe,  6  Smedes  & 
M.  257,  45  Am.  Dec.  288,  holding  that  the  question  of  diligence  is 
properly  submitted  to  a  Jury  under  appropriate  charges,  where  it 
depends  upon  testimony  of  witnesses;  Winans  v.  Davis,  18  N.  J. 
L.  285,  holding  whether  the  plaintiff  had  used  due  diligence  in  find- 
ing out  the  place  to  which  the  defendant  had  moved  and  given 
notice  accordingly,  are  questions  of  fact;  Linville  v.  Welch,  29  Mo. 
204,  holding  that  where  the  facts  are  disputed  the  court  should  give 
hypothetical  instructions,  leaving  the  facts  to  be  determined  by  the 
Jury;  Sanderson  v.  Reinstadler,  31  Mo.  487,  reviewing  facts  which 
were  regarded  as  due  diligence.  See  note  to  17  Am.  Dec.  547,  dis- 
cussing the  subject  of  reasonable  time  as  a  question  of  law. 

Bills  and  notes.—  Where  a  party  to  be  notified  has  within  the  com- 
I>act  part  of  a  town,  both  a  dwelling-house  and  place  of  business, 
notice  delivered  at  either  is  sufllcient,  and  if  both  be  within  the  dis- 
trict of  letter  carriers,  notice  by  letter  to  either,  left  at  the  post- 
office,  is  sufficient,  p.  583. 

Oited  in  Stephenson  v.  Primrose,  8  Port  159,  83  Am.  Dec.  283, 
and  Ransom  v.  Mack,  2  Hill,  590,  38  Am.  Dec.  603,  holding  that  a 
notice  must  be  served  personally,  or  left  at  the  residence  or  place  of 
business,  where  the  parties  reside  in  the  same  place;  Sussex  Bank 
V.  Baldwin,  17  N.  J.  L.  489,  holding,  if  one  have  an  office  or  known 
place  of  business  a  good  demand  may  be  made  tliere;  Westfall  v. 
Farwell,  13  Wis.  509,  on  the  point  that  where  an  indorser  resides 
out  of  the  corporate  limits,  if  he  gets  his  mail  within  the  town  it  is 
sufficient  to  mail  notice  there;  Reier  v.  Strauss,  54  Md.  290,  39  Am. 
Rep.  392,  where  an  indorser  removed  from  a  city  but  left  his  sign 
there  and  had  his  name  In  the  directory;  Walters  v.  Brown,  15  Md. 
293,  74  Am.  Dec.  570,  holding  notice  by  mail  where  both  parties  live 
in  a  large  commercial  city  is  sufficient  if  the  parties  live  within  the 
limits  of  a  letter  carrier.  See  also  note  to  38  Am.  Dec.  613,  citing 
authorities  on  necessity  of  personal  notice;  note  to  38  Am.  Dec 
615,  citing  cases  on  notice  served  at  a  place  of  business;  note  to  38 
Am.  Dec.  608,  discussing  notice  where  parties  reside  in  the  same 
place;  note  to  38  Am.  Dec.  612,  citing  authorities  on  the  subject  of 
what  was  the  same  place.  Cited  also  in  Carpenter  v.  Providence, 
etc.,  Ins.  Co.,  4  How.  219,  11  L.  947,  upon  question  of  notice  to  an 
insurance  company. 

Questioned  and  criticised  as  against  the  weight  of  authority,  in 
Brown  v.  Bank  of  Abingdon,  85  Ya.  102.  7  S.  B.  360. 
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Bills  and  notes.—  When  the  holder  and  Indorser  live  in  dlflPerent 
post-towns,  notice  sent  by  mall  is  sufficient,  whether  it  reaches  the 
indorser  or  not,  p.  683. 

Cited  in  United  States  v.  Kochersperger,  26  Fed.  Cas.  807,  on  the 
point  that  the  Supreme  Court  has  used  the  word  "post-town"  as 
including  all  places  other  than  those  designated  as  rural. 

Bills  and  notes.— When  the  party  to  be  affected  by  the  notice 
resides  in  a  different  place  from  the  holder,  the  notice  may  be  sent 
by  the  mail  to  the  post-office  nearest  to  the  party  entitled  to  such 
notice,  p.  584, 

Cited  in  Sanderson  v.  Reinstadler,  31  Mo.  487,  and  Foster  t. 
Sineath,  2  Rich.  L.  339,  holding  notice  may  be  sent  to  the  post-office 
nearest  to  him  or  to  which  he  usually  resorts  for  his  mail;  Peabody 
Ins.  Co.  V.  Wilson,  29  W.  Va.  557,  2  S.  B.  903,  on  the  point  that 
notice  may  be  given  at  a  particular  post-office  directed  by  him  or 
that  at  which  he  usually  receives  mail;  Sharpe  v.  Drew,  9  Ind.  283, 
holding  notice  by  mail  to  town  where  maimer  had  i)ost-offlce  box, 
sufficient;  Slaughters  v.  Farland,  31  Gratt  147,  where  notice  sent  by 
mail,  while  there  was  a  mail  communication,  though  not  by  direct 
route,  was  held  sufficient;  Goodwin  v.  McCoy,  13  Ala.  279,  where  a 
notice  to  the  place  where  the  maker  had  resided  was  held  sufficient* 
although  he  had  moved;  New  Orleans  C.  &  B.  Co.  v.  Barrow,  2  La. 
Ann.  826,  and  Bordurant  v.  Everett,  1  Met  (Ky.)  660,  holding  that 
where  the  maimer  lives  near  but  not  in  a  place  and  receives  his  mail 
there,  notice  by  mail  there  is  sufficient;  Patrick  v.  Beazley,  6  How. 
(Miss.)  624,  dissenting  opinion,  where  one  lived  a  mile  and  a  half 
from  a  town,  received  his  mail  there  and  kept  an  office  there,  and 
notice  deposited  in  the  town  was  held  not  sufficient;  Jones  v.  Lewis, 
8  Watts  &  Serg.  16,  and  Nevius  v.  Bank  of  Lansingburgh,  10  Mich. 
551,  both  holding  notice  deposited  in  the  office  where  one  usually 
receives  his  letters  sufficient,  unless  he  resides  within  the  place,  in 
which  case  it  must  be  personal;  Bank  of  the  United  States  v. 
Cameal,  2  Pet  551,  7  L.  516,  where  a  notice  addressed  to  a  county 
was,  under  the  circumstances  of  the  case,  held  sufficient    See  note 
to  35  Am.  Rep.  487,  citing  authorities  on  sufficiency  of  notice,  where 
one  lives  outside  the  place  of  dishonor. 

Bills  and  notes.—  If  one  was  in  the  habit  of  receiving  his  letters 
through  a  more  distant  post-office,  and  that  circumstance  was 
known  to  party  giving  notice,  that  might  be  the  more  proper  channel 
of  communication,  p.  583. 

Cited  in  Timms  v.  Delisle,  5  Blackf.  448;  Bank  of  Louisiana  T. 
Toumillon,  9  La.  Ann.  134;  Bank  of  Geneva  y.  Howlett,  4  Wend. 
831,  and  Hazelton  Coal  Co.  v.  Ryerson,  20  N.  J.  L.  132,  40  Am.  Dec. 
218,  all  holding  that  notice  sent  to  the  office  where  one  usually  re- 
ceives his  mail  is  sufficient,  although  it  is  not  the  nearest;  Hume  y. 
[Watts,  5  Kan.  45,  and  Westf all  y.  Farwell,  13  Wis.  506,  on  the  point 
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that  a  notice  to  the  post-office  where  the  Indorser  nsually  receives 
his  mail  is  sufficient,  though  it  may  not  be  in  the  town  where  he 
resides;  Banlc  of  Manchester  y.  Slason,  13  Vt  340,  holding  a  letter 
addressed  to  the  town  post-office  is  sufficient,  although  there  may  be 
another  post-office  In  the  town  nearer;  Follaln  v.  Dupre,  11  Rob. 
(La.)  473,  on  the  point  that  if  a  party  receives  his  mail  at  two  offices, 
notice  directed  to  either  will  be  sufficient;  McGrew  y.  Toulmin,  2 
Stew.  &  P.  434,  holding  notice  to  the  office  where  the  maker  had 
been  accustomed  to  receive  mail  was  sufficient,  although  he  had 
received  letters  at  another  place  nearer;  Seneca  Go.  Bank  v.  Neass, 
5  U^n,  339,  holding  that  where  an  indorser  receives  his  mail  at  an 
adjoining  town  nearer  than  a  post-office  in  his  own  town,  notices 
may  be  sent  to  either;  Graham  v.  Sangrston,  1  Md.  70,  holding  if  the 
legislature  was  in  session  notice  sent  to  the  rooms  of  a  member  was 
held  sufficient;  Chouteau  v.  Webster,  6  Met  7,  39  Am.  Dec.  707,  and 
Tunstall  V.  Walker,  2  Smedes  &  M.  657,  both  holding  notice  sent  to 
a  United  States  senator  at  Washington  sufficient;  Cabot  Bank  v. 
Russell,  4  Gray,  169,  holding  notice  addressed  "  Hadley,*'  was  suffi- 
cient where  it  was  done  in  ignorance  that  there  was  a  post-office  at 
North  Hadley  nearer;  Wachusett  Nat  Bank  v.  Falrbrother,  148 
Mass.  185,  12  Am.  St.  Rep.  533,  19  N.  E.  347,  on  the  point  that  there 
may  be  a  sufficient  residence  without  actually  living  in  a  place  as 
where  one  Is  accustomed  to  receive  his  mail  there. 

Bills  and  notes.— Where  notice  is  sent  by  mail  to  an  indorser 
living  in  the  country,  it  is  distance  alone  or  the  usual  course  of  re- 
ceiving letters  which  must  determine  the  sufficiency  of  the  notice, 
p.  584. 

Bills  and  notes.— Where  an  indorser,  entitled  to  notice,  resides  in 
the  country,  unless  notice  sent  by  mail  is  sufficient  a  special  mes- 
senger must  be  employed  for  the  purpose  of  serving  it  p.  584. 

Cited  in  Lathrop  v.  Delee,  8  La.  Ann.  171,  holding,  where  indorser 
lived  three  miles  from  the  town,  holder  was  not  bound  to  send  a 
messenger;  Walker  v.  Bank  of  Augusta,  3  Ga.  498,  499,  holding  one 
was  not  bound  to  employ  a  special  messenger  when  the  indorser 
was  in  the  habit  of  receiving  his  mail  in  the  city;  Bird  v.  McCalop, 

2  La.  Ann.  352,  holding  that  where  an  indorser  usually  received  his 
mall  at  a  town,  notice  there  by  mall  was  sufficient;  Foster  v.  Sin- 
neath,  2  Rich.  L.  341,  342,  where  the  court  said  a  different  mode  of 
giving  information  cannot  reasonably  be  required  in  cases  of  bills 
and  notes  from  that  used  In  ordinary  business  transactions;  Wilson 
V.  Richards,  28  Minn.  342,  9  N.  W.  874,  holding  the  due  depositing  in 
a  post-office  stands  as  and  for  notice  to  an  Indorser,  whether  he  re- 
ceives it  or  not 

Bills  and  notes.— Notice  to  indorser  of  nonpayment  deposited  in 
the  mail  at  Georgetown,  and  addressed  to  indorser  there.  Is  suffi- 
cient, where  he  lives  in  the  country,  two  or  three  miles  away,  even 
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though  he  had  a  residence  Jn  Washington  to  which  he  went  regu- 
larly several  times  a  week  and  where  he  received  his  mail,  p.  585. 

Criticised  in  Patriclc  v.  Beazley,  6  How.  (Miss.)  018,  38  Am.  Dec. 
459,  holding  an  indorser  is  deemed  to  live  in  the  same  to>vn  or  place 
with  the  holder  where  he  lives  in  the  same  immediate  neighborhood, 
whether  in  the  town  or  country,  and  notice  by  mail  is  insufficient; 
also  in  Brown  v.  Bank  of  Abingdon,  85  Va.  102,  7  S.  E.  360,  holding 
a  mailed  notice  insufficient  where  party  resided  Just  without  the 
corporate  limits  of  a  town. 

1  Pet.  585-590,  7  L.  272,  ARCHER  v.  DENEALE. 

Wills  —  DeflnitlonB. —  The  word  "  estate  "  used  in  a  will  is  suffi- 
ciently comprehensive  to  embrace  property  of  every  description  and 
will  charge  lands  with  debts  if  used  with  other  words  which  in- 
dicate an  intention  to  charge  them,  p.  589. 

Cited  in  Taylor  v.  Dodd,  58  N.  Y.  344,  where  it  was  contended 
that  the  whole  of  an  estate  was  liable  for  legacies:  PuUiam  v. 
Pulllam,  10  Fed.  40,  F.  C.  ll,4G3a,  construing  a  clause  in  a  will 
that  debts  should  be  paid  "  out  of  the  remainder  of  my  estate; " 
Hunter's  Estate,  6  Pa.  St.  108,  holding  that  bonds,  notes  aud  cash 
were  not  included  in  a  direction  to  sell  all  one*s  real  and  personal 
estate  and  distribute  the  proceeds;  Campbell  v.  Campbell,  37  Wis. 
215,  on  the  point  that  estate  may  be  restricted  to  personalty;  Troth 
v.  Robertson,  78  Va.  55,  construing  the  word  **  estate "  as  used 
In  a  statute  authorizing  a  Circuit  Court  to  decree  a  sale;  Higgins 
v.  Higgins,  121  Cal.  489,  GO  Am.  St.  Rep.  59.  53  Pac.  1082,  holding 
wlfe*s  annuity  charged  on  husband^s  "estate  '  is  a  lien  on  all  his 
lands.    See  valuable  note  on  this  point,  00  Am.  St.  Rep.  59,  61. 

Will. —  Construed  and  held  not  to  charge  a  testator's  lands  with 
his  debts,  pp.  590,  591. 

1  Pet.  591-603,  7  L.  275,  TAYLOE  v.  RIGGS. 

Evidence.—  The  best  evidence  must  be  given  of  which  the  nature 
of  the  thing  Is  capable;  no  evidence  shall  be  received  which  pre- 
supposes greater  evidence  behind  in  the  party's  possession  or  power, 
and  the  withholding  of  better  evidence  raises  a  presumption  that  if 
produced  it  might  be  unfavorable,  p.  590. 

Cited  in  United  States  v.  Scott,  25  Fed.  471,  holding  that  parol 
evidence  that  one  was  a  pensioner,  not  admissible;  Patten  v.  Rambo, 
20  Ala.  487,  holding  that  when  all  the  evidence  Is  of  a  primary 
character,  it  cannot  be  excluded  because  more  conclusive  proof 
might  have  been  offered;  McCormick  v.  Hamilton,  23  Gratt.  576, 
holding  it  no  objection  that  there  was  a  selection  of  weaker  in- 
stead of  stronger  proof  or  an  omission  to  supply  all  the  proof 
capable;  De  Lane  v.  Moore,  14  How.  204,  14  L.  414.  admitting 
secondary  proof,  upon  atQdavlts  showing  loss  of  origlnaL 
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E-vidence.—  Party  In  possession  of  an  original  paper,  or  who  has  It 
in  blB  power,  is  not  permitted  to  give  a  copy  in  evidence  or  prove 
its  contents,  p.  500. 

Cited  and  followed  in  Halderman  v.  Halderman,  Hemp.  560,  F.  0. 
6,909,  holding  original  papers  must  be  produced  and  a  copy  is  in- 
admissible unless  the  original  is  lost,  destroyed,  or  cannot  be  pro- 
duced; Burke  v.  Voyles,  5  Blackf.  191,  holding  a  plaintiff  cannot  give 
parol  evidence  of  the  contents  of  a  written  award  without  account- 
ing for  its  absence;  Allen  v.  Blunt,  2  Wood.  &  M.  131,  132,  F.  C. 
217,  where  parol  evidence  of  the  contents  of  a  letter  was  rejected 
because  there  was  no  proof  of  its  loss  or  possession  by  the  other 
party;  Juzan  v.  Toulmin,  9  Ala.  693,  44  Am.  Deq,  461,  holding  loss 
of  a  deed  was  sufficiently  proved  where  it  was  shown  that  diligent 
search  had  been  made  where  it  might  probably  be;  De  Lane  v. 
Moore,  14  How.  263,  265,  14  L.  414,  reviewing  evidence  sufficient 
to  warrant  the  introduction  of  secondary  evidence  of  a  written  con- 
tract; Taylor  v.  Carpenter,  2  Wood.  &  M.  5,  F.  O.  13,785,  holding 
a  witness  may  testify  generally  as  to  what  accounts  of  sales  were 
rendered,  but  could  not  give  their  contents  without  producing  them, 
if  called  for.  Affirmed,  De  Lane  v.  Moore,  14  How.  264,  14  L.  414, 
admitting  copy  of  lost  instrument 

Evidence.— The  testimony  which  establishes  the  loss  of  a  paper 
is  addressed  to  the  court  not  the  Jury;  it  does  not  relate  to  its  con- 
tents, or  prove  anything  in  the  cause,  p.  597. 

Cited  and  followed,  De  Lane  v.  Moore,  14  How.  264,  14  L.  414, 
admitting  copy  of  instrument  shown  to  be  lost;  Dormady  v.  State 
Bank,  2  Scam.  244,  holding  that  proof  to  show  loss  of  an  Instiniment 
is  not  evidence  in  a  cause;  Woods  v.  Gassett,  11  N.  H.  446,  hold- 
ing proof  of  loss  is  addressed  to  the  court  and  is  not  evi- 
dence in  the  cause;  Scott  v.  Loomis,  13  Smedes  Sc  M.  641, 
on  the  point  that  the  affidavit  as  to  the  loss  is  addressed  to  the 
court  who  is  to  determine  the  competency  of  the  secondary  evidence; 
Bell  V.  Kendrick,  25  Fla.  791,  6  So.  871,  on  the  point  that  whether 
it  has  been  made  to  appear  that  an  original  deed  is  not  in  the 
possession  of  the  party  offering  the  copy,  is  for  the  court;  Fitch  v. 
Bogue,  19  Conn.  291,  on  the  point  that  testimony  as  to  loss  or 
destniction  of  a  written  instrument  may  be  received  before  proof 
of  its  validity;  Miller  v.  Wack,  1  N.  J.  Eq.  211,  the  court  saying 
such  evidence  must  be  strictly  confined  to  the  fact  of  loss. 

Evidence  —  Affidavits. —  Affidavit  of  a  party  to  an  action  of  the 
loss  of  a  written  instrument  is  proper  to  lay  the  foundation  of 
secondary  evidence  of  its  contents,  p.  598. 

Cited  In  McNeil  v.  McClintock,  5  N.  H.  357;  Worthlngton  v.  Curd, 
15  Ark.  509;  Woods  v.  Gassett,  11  N.  H.  445,  448,  and  Becker  v. 
Quigg,  54  IlL  394,  all  holding  a  party  to  a  suit  may  make  an  affidavit 
as  to  the  loss  of  the  paper,  so  as  to  permit  secondary  evidence  of 
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its  contents;  WlUls  v.  Gresey,  17  Me.  13,  on  the  point  that  courts  of 
law  have  allowed  this  preliminary  step  to  be  taken  without  usurp- 
ing the  powers  of  a  court  of  equity;  Boyle  v.  Arledge,  Hemp.  624, 
F.  O.  1,758,  the  court  saying  the  proof  of  loss  is  addressed  to  the 
court  and  cannot  go  to  the  Jury  at  all;  Davis  r.  Black,  5  Smedes  ft 
M.  231,  holding  the  affidavit  was  not  competent  to  support  the  issue 
before  the  Jury;  Harper  v.  Hancock,  6  Ired.  127,  holding  that  the 
loss  must  be  proved  by  the  person  in  whose  possession  the  convey- 
ance Is  presumed  to  be;  Smith  y.  Wilson,  1  Dev.  &  B.  41,  holding 
the  affidavit  of  parties  on  collateral  questions  arising  in  a  cause  are 
competent 

Doubted  in  Suydam  v.  Combs,  15  N.  J.  Ij.  137,  where  the  court, 
however,  did  not  express  any  opinion  on  the  point 

Bvldenoe. —  In  an  action  on  a  written  contract  the  right  of  the 
plaintiir  to  recover  is  measured  precisely  by  that  contract,  and  the 
secondary  evidence  must  prove  it  as  laid  in  the  declaration,  p.  598. 

Contracts  —  Evidence. —  The  conversation  which  preceded  the 
agreement  forms  no  part  of  it,  nor  are  the  propositions  or  representa- 
tions whll;h  wene  made  at  the  time,  but  not  introduced  into  the 
written  contract  to  be  taken  into  view  in  construing  the  instrument 
itself,  p.  5d8. 

Cited  in  Phillips  v.  Preston,  5  How.  291,  12  L.  158,  on  the  point 
that  between  the  contracting  parties  all  prior  conversation  is  sup- 
posed, so  far  as  binding,  to  be  embodied  into  the  written  contract 

Oontracts. —  In  an  action  on  a  written  contract,  neither  party 
can  be  permitted  to  show  his  inducements  to  make  it,  or  to  sub- 
stitute his  understanding  of  it  for  the  agreement  itself,  p.  598. 

Cited  in  Nicholson  v.  Tarpey,  89  Cal.  622,  26  Pac.  1102,  holding 
evidence  of  intention  inadmissible  in  the  absence  of  fraud  or  mis- 
take; Fuller  V.  Parrish,  3  Mich.  227,  holding  that  parol  is  admissible 
to  show  that  a  bill  of  sale  absolute  on  its  face  is  a  mortgage. 

Referred  to  in  Johnson  v.  Miln,  14  Wend.  199,  holding  that  in  an 
action  on  a  charter-party,  the  defendant  may  give  in  evidence  fraud- 
ulent representations  as  to  the  burden  or  capacity  of  the  vessel. 

Eyldence. —  When  a  written  contract  is  to  be  proved  by  parol 
testimony,  no  vague  uncertain  recollection  concerning  its  stipulation 
ought  to  supply  the  place  of  the  written  instrument  itself,  p.  600. 

Cited  and  principle  followed  in  Potts  v.  Coleman,  86  Ala.  lOu, 
5  So.  782,  holding  that  to  Justify  secondary  evidence,  there  must 
be  proof  of  the  genuineness  of  the  document  or  of  the  execution 
of  the  deed;  Metcalf  v.  Van  Benthuysen,  3  N.  Y.  428,  holding  that 
the  proof  must  show  the  contents  or  the  substance  of  the  contents 
of  the  operative  parts;  Shorter  v.  Sheppard,  33  Ala.  654,  on  the 
point  that  proof  of  the  contents  should  be  clear  and  satisfactory; 
Hooper  v.  Chism,  13  Ark.  502,  where  the  testimony  was  vague  and 
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unsatisfactory;  RankJn  v.  Crow,  19  111.  630,  holding  the  contents 
of  the  lost  Instrument  must  have  been  known  to  the  witness  and 
understood  by  him,  so  as  not  to  leave  doubt  as  to  its  material  parts; 
Edwards  v.  Rives,  35  Fla.  98,  17  So.  418,  where  the  testimony  of  the 
witnesses  varied  materially  and  left  much  doubt  and  uncertainty 
as  to  its  material  points;  Shouler  v.  Bonander,  80  Mich.  535,  45 
N.  W.  488,  where  the  testimony  was  uncertain  as  to  whether  it 
included  land;  Henry  v.  Gates,  76  N.  W.  766,  holding  the  parol  proof 
offered  of  a  Justice's  Judgment  too  vague  and  uncertain;  Stewart 
V.  Stewart,  19  Fla.  851,  where  there  was  no  evidence  as  to  the 
Identity,  quality  or  quantity  of  an  estate  conveyed;  Bank  of  Mobile 
V.  Meagher,  33  Ala.  629,  holding  in  an  action  on  lost  bank  notes, 
proof  of  their  aggregate  amount  and  issue  without  other  evidence 
of  identity  and  contents  is  not  sufficient;  Kvans  v.  Boiling,  5  Ala. 
558,  where  a  witness  testifying  as  to  the  validity  of  a  copy  could 
not  state  with  certainty  anything  about  the  copy  having  been  com- 
pared; Fries  V.  Griffin,  35  Fla.  217,  17  So.  68,  where  two  witnesses 
swore  to  the  existence  of  a  deed  and  other  circumstances  cor- 
roborated their  testimony  and  no  witness  denied  such  deed  existed; 
Thompson  v.  Thompson,  9  Ind.  335,  note,  holding  an  Instruction 
that  one  must  prove  substantially  such  parts  of  the  deed  as  will 
enable  the  court  to  say  what  the  legal  effect  of  the  deed  was  with- 
out relying  on  the  witness's  opinion,  was  error;  TIsdale  v.  Tlsdale, 

2  Sneed,  607,  64  Am.  Dec.  782,  remarking  that  the  strictness  of  the 
rule  is  somewhat  relaxed  when  paper  has  been  lost  by  party  to  be 
charged;  Burdick  v.  Peterson,  72  Fed.  867,  where  oral  evidence  as 
to  a  lost  unrecorded  deed  was  held  sufficient  to  establish  it;  Glider- 
sleeve  V.  Caraway,  10  Ala.  264,  44  Am.  Dec.  487,  discussing  when 
testimony  as  to  what  a  deceased  witness  swore  to  on  a  former  trial 
was  admissible. 

As8um.pslt — The  law  implies  a  promise  to  refund  money,  where 
the  consideration  of  a  contract  totally  fails,  p.  600. 

AssumxMsit. —  A  mere  speculative  bargain,  where  the  parties  know 
they  are  treating  for  a  thing  of  uncertain  value  which  depends  on 
unknown  contingencies  and  may  greatly  exceed  their  estimate  or 
may  be  nothing.  Is  not  a  bargain  on  which  the  law  will  raise  a 
promise  to  refund  the  purchase  money,  If  the  consideration  should 
fail,  p.  601. 

1   Pet  604-619,  7  L.   280,   FULLERTON  v.   BANK  OF   UNITED 
STATES. 

Federal  courts  —  Practice. —  The  process  act  of  1792  was  ex- 
pressly confined  to  State  process  In  force  on  the  days  of  its  passage, 
and  did  not  have  operation  in  the  State  of  Ohio,  which  was  subse- 
quently created,  p.  612. 

Cited  in  Livingston  v.  Story,  11  Pet.  396,  398,  399,  9  U  764.  76R» 
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dissenting  opinion,  in  considering  the  question  whether  the  act 
of  1702  applied  in  a  State  in  which  the  civil  law  prevailed;  Baker 
V.  Biddle,  1  Bald.  411,  F.  C.  7«4,  on  the  point  that  the  acts  of  con- 
gress distinguishing  cases  at  law  from  those  In  equity  refer  to 
principles  settled  In  England  before  their  passage  and  not  to  State 
practice. 

Federal  courts  —  Practice. —  The  District  Ck>urt  of  Ohio  adopted 
by  a  rule  the  State  system  of  practice,  p.  613. 

Cited  In  Livingston  v.  Story,  11  Pet.  413,  0  L.  771,  dissenting 
opinion,  on  the  point  that  a  District  Court  in  a  new  State  had  power 
to  create  a  practice  for  Its  own  government;  Sellers  v.  Corwln,  6 
Ohio,  406,  24  Am.  Dec.  307,  holding  judgments  of  the  Circuit  Court 
of  Ohio  attached  as  liens,  by  virtue  of  the  adoption  of  the  execu- 
tion laws. 

Federal  courts  —  Practice. —  The  State  practice  of  Ohio  has  by 
uniform  understanding  been  pursued  by  the  Circuit  Court  of  Ohio 
without  having  passed  any  positive  rules  on  the  subject,  p.  613. 

Cited  in  Ely  v.  Hanks,  8  Fed.  Cas.  602,  on  the  point  that  Federal 
courts  may  adopt  rules  of  State  practice  which  were  unknown  to 
the  common  law;  In  re  Griner,  16  Wis.  437,  on  the  point  that 
Feaeral  courts  have  enlarged  their  process,  so  as  to  sustain  forms 
of  action  given  only  by  State  laws;  Kennerly  v.  Shepley,  15  Mo. 
650,  57  Am.  Dec.  222,  holding  the  State  laws,  as  such,  are  not  bind- 
ing on  the  Federal  courts  and  only  became  such  by  being  adopted; 
Ex  parte  Crane,  5  Pet.  210,  8  L.  100,  on  the  point  that  the  English 
common  law  was  a  system  that  was  intended  to  be  applied  to  the 
exercise  of  the  Judicial  power  by  the  courts  of  the  Union. 

Courts  —  Practice. —  Practice  of  a  court,  as  such,  does  not  have 
to  be  sustained  by  written  rule,  p.  613. 

Cited  and  principle  followed  in  Valarino  v.  Thompson,  28  Fed. 
Cas.  867,  holding  that  by  following  the  usages  of  State  Supreme 
Court,  they  become  rules  of  Federal  court;  Ricker's  Petition,  G6 
N.  H.  210,  20  Atl.  560,  24  L.  R.  A.  741,  provisions  acquiesced  in  and 
acted  on  may  be  regarded  as  having  the  force  of  rules  for  the 
adoption  of  which  a  written  order  la  not  necessary;  United  States 
V.  Douglass,  2  Blatchf.  214,  F.  C.  14,989,  on  the  point  that  the  rules 
of  State  practice  acted  on  by  the  Federal  courts  as  obligatory  have 
the  efficiency  of  rules  adopted  by  express  order;  Citizens'  Bank  v. 
Farwell,  56  Fed.  574,  12  U.  S.  App.  409,  holding  that  the  statute 
providing  that  Federal  courts  may  adopt  State  laws  by  rule,  does 
not  require  the  rule  to  be  written;  Konlng  v.  Bayard,  2  Paine,  2.J5, 
F.  C.  7,024,  holding  that  no  express  rule  must  be  shown  in  order 
to  Justify  the  practice  of  docketing  Judgments;  United  States  v. 
Stevenson,  1  Abb.  (U.  S.)  501.  F.  C.  16,395,  holding  that  to  es- 
tablish that  a  particular  mode  of  proceeding  has  been  adopted  there 
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need  not  be  a  written  rule  declaring  snch  adoption;  Dnke  ▼.  Trippe, 
6  Ga.  323,  and  Crump  v.  People,  2  Ck>lo.  319,  on  the  point  that  the 
power  to  make  rules  is  inherent  in  all  courts;  Bowman  y.  McLaugh- 
lin, 45  Miss.  490,  on  the  inherent  powers  of  courts  of  record. 

Federal  courts  —  Practice. — It  is  administering  Justice  In  the  true 
spirit  of  the  Ck>nBtltution  and  laws  of  the  United  States,  to  con- 
form as  nearly  as  practicable  to  the  administration  of  Justice  in 
the  courts  of  the  State,  p.  614. 

Oited  in  Burgess  ▼.  BeUgman,  107  U.  S.  84,  27  U  366,  7  8.  Gt  22, 
holding  that  Federal  courts  will  lean  towards  an  agreement  of 
views  with  the  State  courts,  if  the  question  seems  balanced  with 
doubt  Cited  generally  in  McMillan  y.  Sprag^ue,  4  How.  (Miss.)  64fi; 
35  Am.  Dec.  414,  holding  a  court  may  alter  the  remedy  without 
impairing  the  obligation;  Ex  parte  Davis,  41  Me.  50,  holding  the 
right  and  duty  of  a  court  to  decide  questions  before  it  are  in- 
separable. 

Federal  courts  —  Practice. —  The  Circuit  Court  may  adopt  into 
its  practice  a  State  act  to  regulate  Judicial  proceedings,  where 
banks  are  parties  and  apply  it  In  an  action  on  a  note  prior  in 
date  to  the  act  where  no  right  is  violated  and  no  hardship  or  injury 
produced,  p.  615. 

Cited  in  Williams  y.  Bank  of  the  United  States,  2  Pet  106,  7  U 
863,  where  the  court  declined  to  reconsider  the  point  that  this  act 
was  in  force  in  Ohio;  Lewis  v.  Bank  of  Kentucky,  12  Ohio,  147, 
40  Am.  Dec.  470,  holding  that  foreign  banks  suing  in  a  State  can 
avail  themselves  of  the  act  regulating  proceedings,  where  bankers 
are  parties;  United  States  v.  Mackenzie,  30  Fed.  Cas.  1162,  on  the 
point  that  full  effect  will  be  given  by  every  judicatory  to  a  statute 
unless  clearly  unconstitutional 

Bills  and  notes.—  On  a  note  made  payable  at  a  particular  bank,  it 
is  sufficient  proof  of  demand  to  show  that  the  note  had  been  dis- 
counted and  become  the  property  of  the  bank,  and  that  It  was  in 
the  bank  not  paid  at  maturity,  p.  617. 

Cited  in  Bank  of  Syracuse  v.  Holllster,  17  N.  Y.  50,  72  Am.  Dee. 
419,  holding,  where  a  bank  itself  is  holder  of  note,  no  formal  de- 
mand is  necessary;  Chicopee  Bank  v.  Philadelphia  Bank,  8  WalL 
648,  19  L.  425,  on  the  point  that  if  a  bill  is  the  property  of  a  bank 
its  presence  there  need  not  be  proved;  Bank  of  the  United  States  v. 
Cameal,  2  Pet  549,  7  L.  516,  holding  that  where  a  note  is  payable 
at  a  particular  bank,  it  is  not  necessary  to  make  any  personal 
demand  elsewhere;  Hallowell  v.  Curry,  41  Pa.  St.  325,  holding  it 
was  sufficient  to  excuse  want  of  demand  to  show  the  maker  had  no 
funds  in  the  banking  office. 
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Bills  and  notes  —  Evidence.— If  the  note  be  at  the  place  where 
payable  on  the  day  it  is  payable,  this  throws  the  onus  to  prove  pay- 
ment on  the  maker,  p.  617. 

Olted  in  Magenau  v.  Bell,  14  Neb.  8, 14  N.  W.  665,  on  the  point  that 
when  payment  is  pleaded,  the  burden  of  proof  is  on  the  party 
asserting  such  fact 

Bills  and  notes.— Notice  of  nonpayment  and  protest  should  be 
given  to  the  indorser,  through  the  mail,  the  day  after  the  last  day 
of  grace,  in  time  to  go  by  the  succeeding  mail,  p.  61& 

Cited  in  Lawson  v.  Farmers'  Bank,  1  Ohio  St  216,  on  the  point 
that  notice  must  be  deposited  in  time  to  be  sent  by  the  mall  of  the 
day  succeeding  the  day  of  dishonor. 

Trial  —  Instmctions.— Refusal  of  instructions  as  asked  is  not 
error,  where  the  instructions  given  covered  the  whole  ground  of  the 
instructions  prayed  for,  as  far  as  the  party  had  a  right  to  require, 
p.  tfl7. 

Banks.— On  renewal  of  bank  loans,  the  lending  is  qualified  and 
not  absolute;  when  credit  is  given  and  money  advanced  upon  a 
note  of  that  description,  it  is  not  an  advance  on  general  account,  but 
only  for  the  purpose  of  a  specific  application,  p.  619. 

Appeal  and  exror.— A  question  commented  on  in  argument,  but 
not  raised  by  one  of  the  exceptions,  will  not  be  considered,  p.  610. 

Oited  in  Tilgjiman  v.  Tilghman,  1  Bald.  491,  F.  0.  14,045,  on  the 
point  that  one  who  sets  up  a  right  against  another  must  be  confined 
to  the  allegation  of  his  bill  or  answer. 

1  Pet  620-625,  7  L.  287,  McDONALD  v.  SMALLEY. 

Appeal  and  error.— When  the  lower  court  considered  and  decided 
only  the  jurisdictional  question.  Supreme  Court  will  do  likewise, 
although  counsel  argue  and  desire  decision  of  whole  controversy, 
p.  621. 

Vederal  courts.—  Cltisen  of  one  State  having  title  to  lands  in  an- 
other is  not  disabled  from  suing  for  them  in  the  Federal  courts, 
by  fact  that  his  title  comes  from  a  citizen  of  the  State  where  the 
lands  lie,  p.  623. 

Cited  In  Farmington  v.  Pillsbury,  114  U.  S.  143,  29  L.  116,  5  S.  Ot 
809,  on  the  point  that  it  was  a  matter  of  no  importance  that  the 
assignee  or  grantee  could  sue  in  the  Federal  courts  when  his 
assignor  or  grantor  could  not;  Gest  v.  Packwood,  14  Sawy.  148,  39 
Fed.  537,  where  it  was  contended  that  the  plaintiff  was  simply  the 
last  assignee  and  that  as  the  assignors  could  not  maintain  an  action 
in  the  Federal  courts  he  could  not 

Distinguished  in  Pond  v.  Vermont  Valley  R.  R.  Co.,  12  Blatchf. 
290^  F.  0. 11,265,  where  a  suit  was  brought  in  one  State  and  another 
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defendant  living  In  another  State  appeared  and  answered  without 
objection. 

Contracts. —  The  motives  which  induce  one  to  malve  a  contract, 
whether  Justifiable  or  censurable,  can  have  no  influence  on  its 
validity,  p.  625. 

Cited  in  Lehigh  Min.  CJo.  v.  Keley,  160  U.  S.  334,  40  L.  447,  16  S. 
Ct  310,  and  Smith  v.  Kemochen,  7  How.  216,  on  the  point  that  the 
motive  of  the  parties  in  making  an  assignment  of  a  mortgage  can- 
not affect  its  validity  if  the  assignment  was  absolute. 

Federal  courts.— Court  in  deciding  on  the  question  of  its  Juris- 
diction cannot  enter  into  the  motives  of  a  party  in  malting  a  sale 
of  land,  or  be  influenced  by  fact  that  sale  was  made  to  confer 
Jurisdiction,  if  satisfled  it  was  not  wholly  flctltious,  p.  624. 

Cited,  and  this  holding  relied  upon  in  Neal  v.  Foster,  13  Sawy.  259. 
36  Fed.  41,  on  the  point  that  the  motive  of  a  purchaser  of  a  claim 
cannot  afl^ect  his  right  to  maintain  an  action  in  a  Federal  court  any 
more  than  in  a  State  court;  Barney  v.  Mayor,  etc.,  of  Baltimore,  1 
Hughes,  122,  F,  C.  1,029,  on  the  point  that  conveyances  to  give  the 
Circuit  Court  Jurisdiction  must  be  real  and  not  flctltious;  Crawford 
V.  Neal,  144  U.  S.  593,  30  L.  556.  11  S.  Ct.  7G1,  holding  a  transfer  to 
enable  the  purchaser  to  bring  suit  in  the  Federal  court  did  not 
defeat  Jurisdiction  where  the  sale  was  absolute;  Lehigh  M.  Co.  v. 
Kelly,  100  U.  S.  332,  335,  40  L.  446,  447,  16  S.  Ct  310.  311;  dissenting 
opinion,  347,  349,  40  L.  452.  16  S.  Ct.  315,  316,  on  the  same  point; 
Barney  v.  Baltimore  City,  6  Wail.  288,  18  L.  827,  on  the  point  that  a 
transfer  made  for  the  avowed  purpose  of  enabling  the  court  to 
entertain  Jurisdiction  will  accomplish  that  purpose  If  the  property 
is  really  transferred;  Foote  v.  Hancock,  15  Blatchf.  346,  F.  C.  4.911, 
on  the  point  that  where  a  plaintiff  is  owner  of  coupons  of  municipal 
bonds  he  may  sue  in  the  Federal  courts,  although  his  sole  purpose 
in  bringing  them  was  to  bring  an  action  there;  McCall  v.  Hancock, 
20  Blatchf.  345,  10  Fed.  8,  holding  this  to  be  true,  although  the 
former  owners  of  the  coupons  guaranteed  their  collection  and  the 
plaintiff  was  not  to  pay  for  them  unless  collected;  Periiue  v.  Thomp- 
son, 17  Blatchf.  20,  F.  C.  10,997,  holding  this  to  be  true,  although 
the  plaintiff  intended  to  pay  over  a  portion  of  the  proceeds  recovered 
on  the  coupons  to  another  person;  Van  Dolsen  v.  Mayor,  etc.,  of 
New  York,  21  Blatchf.  456,  17  Fed.  818,  holding,  that  under  a  real 
lease  a  lessee  can  sue  In  the  Federal  coui'ts,  altliough  the  controlling 
reason  for  the  lease  was  to  enable  him  to  sue  there;  Smith  v. 
Kernochen,  7  How.  216,  12  L.  074,  holding  that  If  a  mortgagee 
assigns  to  a  citizen  of  another  State,  it  Is  necessary  to  divest  Juris- 
diction to  bring  knowledge  of  the  motive  and  purpose  home  to  the 
assignee;  Cheever  v.  Wilson,  9  Wall.  123,  19  L.  608,  where  It  was 
contended  that  a  petitioner  in  a  divorce  suit  went  to  another  State 
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to  procure  a  divorce  and  that  she  never  resided  there;  Blackburn 
V.  Selma,  etc.,  R.  R.  Co.,  2  Flipp.  538.  F.  C.  1,467,  disregarding 
allegation  that  property  in  controversy  was  coUusIvely  conveyed 
to  plaintiff  to  give  the  Federal  court  jurisdiction. 

Distinguished  In  Wood  v.  Mann,  1  Sumn.  584,  F.  O.  17,952,  dis- 
cussing the  manner  of  objecting  to  jurisdiction  of  a  Circuit  Court; 
Doe  ex  dem.  v.  HawliS,  5  McLean,  321,  F.  C.  13,311,  holding  that 
where  a  conveyance  was  merely  colorable  with  a  view  to  give  Juris- 
diction to  the  Federal  courts,  a  writ  will  be  dismissed;  Banigan  v. 
Worcester,  30  Fed.  394,  holding  that  in  determining  the  question  of 
Jurisdiction  the  court  will  look  at  the  citizenship  of  the  real  owners 
and  not  to  that  of  a  party  who  is  trustee  only.  Limited,  Lake 
County  Commissioners  v.  Dudley,  173  U.  S.  251,  reviewing  author- 
ities and  remarking  that  act  of  *1875  prohibited  collusive  assign- 
ments to  confer  Federal  Jurisdiction. 

Mortgages  —  Federal  courts.— Where  mortgagor  and  mortgagee 
are  citizens  of  different  States,  the  latter  may  bring  ejectment  or 
foreclose  in  the  Federal  courts,  p.  625. 

Equity  —  Practice.— Rules  in  chancery  for  the  Circuit  Courts  are 
prescribed  by  the  Supreme  Court  and  ought  to  be  observed,  p.  625. 

Cited  in  Betts  v.  Lewis,  19  How.  73,  15  L.  577,  on  the  point  that 
the  equity  practice  of  the  Federal  courts  is  governed  by  rules  pre- 
sented by  the  Supreme  Court  under  the  authority  of  act  of  congress; 
Haley  v.  Eureka  County  Bank,  20  Nev.  426,  22  Pac.  1103,  holding 
the  rules  adopted  were  intended  to  be  supplemental  to  the  statutes 
and  have  the  same  force  and  effect;  Gutierres  v.  Pino,  1  N.  Mex. 
894,  holding  rule  applicable  to  chancery  practice  of  territorial 
courts. 

Miscellaneous.—  Cited  in  De  Sobry  v.  Nicholson,  3  Wall.  423,  18  L. 
264,  on  point  that  no  exception  can  be  considered,  not  taken  in  court 
below;  Slaughter  v.  Bernards,  88  Wis.  118,  59  N.  W.  578,  to  same 
effect 

1  Pet.  626-627,  7  L.  290,  McARTHUR  v.  POUTER. 

Appeal.— Conditional  verdict  for  plaintiff  or  defendant  according 
to  opinion  of  the  court  on  validity  of  a  deed  with  other  evidences  of 
title.  Is  too  Imperfect  to  enable  the  Supreme  Court  to  render  judg- 
ment when  this  deed  and  the  other  evidences  of  title  are  not  ex- 
hibited by  the  record  in  such  manner  as  to  enable  the  court  to  notice 
and  Identify  them,  p.  627. 

Cited  in  Lee  v.  Campbell,  4  Port.  202,  holding  the  Supreme  Court 
would  not  aid  a  defective  special  verdict  by  reference  to  extrinsic 
facts  which  appear  on  the  record;  Fries  v.  Mack,  33  Ohio  St.  62, 
holding  that  where,  in  an  action  for  money,  a  verdict  when  read  in 
connection  with  the  record  is  so  uucertaiu  that  the  amount  assessed 
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cannot  be  ascertained,  no  judgment  can  properly  be  entered  on  it; 
SaltonstaU  v.  Blrtwell,  150  U.  S.  420.  37  L.  1129,  14  S.  Ct.  170.  hold- 
ing that  where  findings  of  fact  are  defective  on  material  points, 
judgment  cannot  be  directed  for  either  party. 

Apx>eal8.— Where  a  deed  forms  a  part  of  a  bill  of  exceptions,  the 
Supreme  Court  cannot  know,  judicially,  that  this  Is  the  same  deed 
which  is  referred  to  in  a  verdict  which  is  conditional  for  the  plain- 
tiff or  defendant,  according  to  the  opinion  of  the  court  on  its 
validity,  p.  627. 

1  Pet  62&-639,  7  L.  290,  JACKSON  v.  CLARK. 

Public  lands.— United  States  government  received  the  territory 
ceded  to  It  by  Virginia  in  trust  not  only  for  the  Virginia  troops  on 
the  continental  establishment,  but  also  for  the  use  and  benefit  of  the 
members  of  the  confederation,-  p.  635. 

Cited  In  McConnell  v.  Wilcox,  1  Scam.  357,  holding  the  northwest 
territory  was  ceded  as  a  common  fund  for  the  benefit  of  all  the 
States  and  should  be  faithfully  disposed  of  for  that  purpose. 

Congress  —  Public  lands.— Congress,  after  the  cession  to  the 
United  States  of  territory  by  Virginia,  had  power  to  limit  the  time 
within  which  military  warrants  should  be  located  and  surveyed,  and 
to  annex  conditions  to  the  extension  of  the  time.  p.  635. 

Cited  In  Fussell  v.  Hughes,  8  Fed.  390,  holding  that  entry  and 
survey  did  hot  vest  one  with  an  equitable  estate  of  which  congress 
could  not  deprive  one;  Board  of  Trustees  ▼.  Cuppett,  52  Ohio  St 
578,  40  N.  B.  793,  and  Fussell  v.  Gregg.  113  U.  S.  556,  28  L.  995.  5 
S.  Ct  634,  discussing  the  eCect  of  failure  to  return  surveys  in  time. 

Public  lands.—  The  word  "  survey,"  as  used  in  the  act  of  1807, 
prohibiting  locations  of  military  land-warrants  on  lands  previously 
surveyed,  does  not  mean  the  mere  moving  of  chain  and  compass 
round  a  piece  of  ground,  but  means  a  survey  made  in  virtue  of  a 
warrant  for  the  purpose  of  appropriating  land  to  which  the  holder 
of  that  warrant  is  entitled  in  law,  p.  635. 

Public  land.— A  military  land  warrant  can  be  an  authority  for 
surveying  and  appropriating  so  much  land  only  as  it  professes  to 
grant,  p.  636. 

Public  lands.—  The  proviso  In  act  of  March  2,  1807,  to  extend  the 
time  for  locating  Virginia  military  warrants  was  intended  to  protect 
those  surveys  which  were  defective  and  which  might  be  avoided 
for  irregularity,  p.  636. 

Cited  in  Winsor  v.  O'Connor,  69  Tex.  577,  8  S.  W.  522,  on  the 
point  that  the  act  prohibited  the  location  or  patent  of  lands  covered 
by  patents  or  surveys,  although  these  may  have  been  void;  Stubble- 
field  V.  Boggs,  2  Ohio  St  221,  holding  an  entry  is  not  unlawful  be- 
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cause  made  on  land  covered  by  a  prevloTis,  but  ansurveyed  and  void 
entry;  Llndsey  v.  Miller,  C  Pet  677,  8  L.  543,  holding  the  design  of 
the  act  was  to  cure  irregularities  which  occurred  without  fraud; 
Harlan  y.  Thatcher,  18  Ohio,  53,  holding  a  mistake  in  the  survey 
does  not  render  it  void;  Saunders  y.  Niswanger,  11  Ohio  St  302, 
holding  that  the  act  extends  to  survey,  however  Invalid,  If  made  In 
good  faith  on  a  subsisting  warrant;  Price  v.  Johnston,  1  Ohio  St 
394,  holding  the  act  does  not  confirm  or  make  valid  entries  and 
surveys  in  the  name  of  a  deceased  person;  Galloway  v.  Flnley,  12 
Pet  298,  299,  9  L.  1093,  holding  the  acts  of  congress  of  1807,  and 
subsequent  thereto,  were  Intended  to  remedy  any  defects  in  patent- 
ing the  lands  In  the  name  of  the  warrantee  who  might  have  been 
deceased  at  the  time;  McArthur  v.  Dun,  7  How.  269,  270,  272,  12  L. 
696,  697»  holding  that  the  act  of  March  1,  1823,  protected  an  entry 
made  by  a  dead  man  in  1822. 

Distinguished  in  Dresback  v.  McArthur,  7  Ohio,  150  (pt  1),  as 
to  the  Interest  acquired  by  a  plat  and  survey  within  the  Virginia 
military  district 

Public  lands.—  Under  a  statute  providing  that  "  no  locations  shall 
be  made  on  tracts  of  land  for  which  patents  had  been  previously 
surveyed,"  lands  surveyed  are  as  completely  withdrawn  from  sub- 
sequent location  as  lands  patented,  p.  638. 

Olted  In  Gibson  y.  Ghoteau,  39  Mo.  564,  on  the  point  that  a 
patent  may  be  void  because  the  land  had  been  previously  reserved 
from  sale:  Massey  y.  Galveston,  etc.,  Ry.  Go.,  7  Tex.  Giv.  App.  653,- 
27  8.  W.  209,  on  the  point  that  location  or  patent  of  lands  covered 
by  void  patents  or  surveys  la  without  any  standing. 

Miscellaneous.—  Mlsclted  In  Lehigh  M.  &  M.  Go.  y.  Kelly,  64  Fed. 
40a.  Olted  in  Gragln  y.  Powell,  128  U.  S.  699,  32  L.  668,  9  S.  Gt  206, 
on  the  point  that  while  lands  are  subject  to  the  supervision  of  the 
general  land  ofQce,  the  decisions  of  that  bureau  are  unassailable. 

1  Pet  640-654,  7  L.  295,  BARRY  y.  GOOMBE. 

Statute  of  frauds.— The  statute  of  frauds  requires  written  evi- 
dence of  a  contract  to  convey  land  or  a  court  cannot  decree  per- 
formance, p.  660. 

Statute  of  frauds.- A  note  or  memorandum,  in  writing,  is  suffi- 
cient, and  in  order  to  obtain  a  specific  performance  in  equity,  the 
note  in  writing  must  be  sufficient  to  maintain  an  action  at  law, 
p.  650. 

See  the  authorities  cited  under  next  head. 

Statute  of  frauds.— The  form  of  the  note  or  memorandum,  In 
writing,  is  not  regarded  nor  the  place  of  signature,  provided  it  be 
in  the  handwriting  of  the  party  or  his  agent  and  furnishes  evidence 
of  a  complete  and  practicable  agreement,  p.  650. 

Vol.  II  —  60 
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Cited  and  principle  followed  In  Nichols  t.  Johnson,  10  Conn.  198, 
199,  holding,  that  in  a  memorandum,  the  form  of  the  note  and  the 
place  of  the  signature  are  not  material;  Tingley  y.  Bellingham  Bay 
Boom  Co.,  5  Wash.  651,  32  Pac.  740,  on  the  point  that  a  contract  is 
signed  on  whatever  part  of  the  instrument  the  signature  appears; 
Tray  lor  y.  Cabanne,  8  Mo.  App.  133,  on  the  point  that  it  is  sufficient 
that  the  name  appears  In  the  first  clause;  Saunders  y.  Haclcney,  10 
Lea,  202,  holding  there  may  be  a  valid  deed  without  the  name  of 
the  grantor  being  subscribed  thereto;  Kirk  v.  Williams,  24  Fed.  446, 
holding  an  unsigned  memorandum  competent  as  an  admission  of  the 
facts,  though  it  might  not  be  sufficient  to  answer  the  statute  of 
frauds;  Sanborn  v.  Flagler,  9  Allen,  478,  on  the  point  that  a  signa- 
ture is  valid  and  binding,  although  made  with  the  initials;  State  y. 
Hill,  47  Neb.  501,  66  N.  W.  548,  on  the  point  that  failure  of  principal 
to  sign  a  bond  at  the  end  did  not  release  the  sureties;  McGonnell  v. 
Brltthart,  17  111.  361,  65  Am.  Dec.  665,  on  the  point  that  any  form 
of  writing  from  a  solemn  deed  down  to  mere  hasty  notes  or  memo- 
randa will  suffice;  Thornton  v.  Kelly,  11  R.  I.  501,  where  a  memo- 
randum was  held  sufficient,  although  it  did  not  show  a  promise; 
MaGee  v.  Blankenshlp,  95  N.  C.  569,  on  the  point  that  evidence  in 
writing,  w^hen  the  writing  contains  all  the  stipulations  and  was 
signed,  was  sufficient;  Hurley  v.  Brown,  98  Mass.  546,  96  Am.  Dec. 
672,  where  an  agreement  contained  in  a  receipt  given  for  part  pay- 
ment of  purchase  money  was  held  sufficient;  Robeson  v.  Hornbaker, 
3  N.  J.  Bq.  65,  holding  specific  performance  will  not  be  refused 
merely  because  the  agreement  did  not  state  the  township,  county 
or  State.  See  note  to  7  Am.  Dec.  290,  citing  authorities  on  the 
sufficiency  of  the  memorandum  under  the  statute  of  frauds. 

Statute  of  frauds.— In  construing  a  memorandum  under  the 
statute  of  frauds,  courts  of  equity  are  not  particular  with  regard  to 
the  direct  and  immediate  purpose  for  which  the  written  evidence 
of  the  contract  was  created,  p.  651. 

Cited  in  St  Louis,  etc.,  Ry.  Co.  v.  Beidler,  45  Ark.  28,  on  the  point 
that  it  matters  not  what  may  have  been  the  Immediate  purpose  for 
which  some  of  the  writings  may  have  been  prepared. 

Specific  performance  —  Vendor  and  vendee. —  If  the  description 
of  the  property  contracted  for  Is  ambiguous,  it  is  a  sufficient  ground 
to  refuse  relief,  p.  652. 

Bvldence  —  Ambiguities.— An  ambiguity  in  the  description  of  a 
wharf  as  the  "  E.  B.  Wharf,"  is  fully  removed  and  legally,  by  ref- 
erence to  a  medium  of  explanation  suggested  on  the  face  of  the 
memorandum  and  on  evidence  which,  while  it  neither  adds  to,  de- 
tracts from,  nor  varies  the  note  in  writing,  supplies  every  exigency 
of  the  statute  of  frauds,  p.  653. 

Cited  and  principle  affirmed  and  followed  in  Crockett  y.  Green,  3 
DeL  Oh.  475,  holding  that  terms  of  a  contract  may  be  applied  to 
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their  subject-matter  by  proof;  Patton  y.  Rucker,  29  Tex.  407,  on  the 
point  that  if  the  substantial  terms  are  sufficiently  expressed,  col- 
lateral circumstances  may  be  supplied;  Eggleston  y.  Wagner,  46 
Mich.  619,  10  N.  W.  42,  on  the  point  that  the  sufficiency  of  a  de- 
scription  arises  on  the  face  of  the  papers  and  is  preliminary  to 
eyidence  to  connect  the  contract  with  the  property;  White  y.  Core, 
20  W.  Va.  280,  on  the  point  that  a  contract  to  sell  "  my  farm,"  or 
"  my  mill,"  is  sufficient  if  the  yendor  had  but  one  farm  or  building; 
Hooper  y.  Laney,  39  Ala.  341,  construing  a  contract  of  sale  and 
holding  the  description  sufficiently  certain;  Ross  y.  Purse,  17  Colo. 
28,  28  Pac.  474,  holding  that  if  a  written  instrument  contain  indica  by 
which  the  identity  of  the  premises  can  be  ascertained,  specific  per- 
formance will  be  decreed;  Mellen  y.  Ford,  28  Fed.  644,  649,  where 
a  building  contract  containing  an  ambiguity  suggested  the  means  by 
which  the  ambiguity  might  be  remoyed;  Williams  y.  Morris,  95  U. 
S.  456,  24  L.  362,  on  the  point  that  parol  eyidence  is  admissible  to 
explain  latent  ambiguities  and  to  apply  an  instrument  to  the  subject- 
matter. 

Distinguished  in  Crockett  y.  Green,  3  Del.  Ch.  477,  where,  in  an 
agreement  of  sale,  the  lines  were  not  preyiously  run  and  incor- 
porated in  the  contract  or  the  depth  or  front  of  the  lot  giyen. 

Election.— One  who  has  the  right  to  exercise  an  alternatiye 
offered  him  cannot  claim  the  benefit  of  the  right  after  a  bill  is  filed, 
p.  654. 

Statute  of  frauds.— A  memorandum,  "by  my  purchase  of  your 
half,  S.  B.  Wharf  and  premises  this  day  agreed  upon  between  us, 
$7,576.63,"  is  sufficient  under  the  statute  of  frauds,  p.  654. 

Miscellaneous.—  Cited  in  Ellis  y.  Burden,  1  Ala.  465,  on  meaning 
of  word  "  tenement." 

1  Pet  665-^69,  7  L.  302,  ROSS  y.  BARLAND. 

federal  courts. —  Supreme  Court  has  jurisdiction  on  error  to  State 
court  In  ejectment,  where  the  titles  of  both  parties  are  deriyed 
under  act  of  congress,  the  construction  of  the  statute  is  drawn 
directly  in  question,  and  the  decision  of  the  highest  court  of  law 
of  the  State  is  against  title  and  right  of  party  specially  set  up  in 
his  defense  under  the  statute,  p.  664. 

Cited  in  Wilcox  y.  Jackson,  13  Pet  517,  10  L.  273,  holding  that 
where  the  question  is  whether  the  title  to  property  which  had  be- 
longed to  the  United  States  had  passed,  the  question  must  be  re- 
solyed  by  the  laws  of  the  United  States;  Kissell  y.  St.  Louis  Pub. 
Schodls,  18  How.  27,  15  L.  328,  on  the  point  that  where  both  titles 
depend  on  acts  of  congress  the  Supreme  Court  can  take  jurisdiction; 
Mobile  y.  Eslaya,  16  Pet.  249,  10  L.  5)54,  on  the  point  that  where 
both  sides  claim  under  private  act  of  congress  the  Supreme  Court 
has  Jurisdiction. 
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Ejectment. —  Upon  common  law  principles  the  legal  title  should 
prevail  in  the  action  of  ejectment,  p.  664. 

Cited  and  rule  followed  in  Brown  v.  Clements,  3  How.  673,  11  L» 
778,  holding,  in  ejectment,  patent  is  conclusive;  Hall  v.  Pearl,  7 
J.  J.  Marsh.  577,  dissenting  opinion,  holding  patent  not  contestible 
In  court  of  law;  Bryan  v.  Forsyth,  19  How.  336,  15  L.  675,  on  the 
point  that  a  survey  under  the  act  of  1823  conferred  an  Incipient 
title  and  ejectment  could  be  maintained  on  it,  even  though  no  patent 
issued;  Chever  v.  Horner,  11  Colo.  74,  7  Am.  St  Rep.  221,  17  Pac. 
498,  on  the  point  that  Federal  courts  do  nojt  hold  that  the  equitable 
title  shall  prevail  at  law  generally. 

Distinguished  in  Hayner  v.  Stanly,  8  Sawy.  225,  13  Fed.  226,  on 
point  that  at  law  the  senior  patent  is  conclusive  as  to  the  title; 
Bagnell  v.  Broderlck,  13  Pet.  450,  10  L.  242,  holding  that  at  law  a 
patent  from  United  States  is  conclusive.  See  authorities  under 
next  head. 

Ejectment. —  In  Mississippi  and  some  other  States,  law  courts,  in 
ejectment,  loolc  beyond  the  grant  and  examine  the  progressive  stages 
of  the  title  from  its  incipient  stage  until  final  consummation  by 
grant,  and  if  found  regular  in  these  progressive  stages,  the  grant  19 
held  to  relate  back  to  the  inception  of  the  right  and  to  have  dignity 
accordingly,  p.  664. 

Cited  and  rule  affirmed  in  Lewis  v.  Mixon,  11  Tex.  571,  where  it 
was  held  that  a  certificate  overreached  a  patent  for  the  same  land; 
Talbott  V.  King,  6  Mont  108,  9  Pac.  442,  and  Silver  Bow  M.  & 
M.  Co.  V.  Clark,  5  Mont.  423,  5  Pac.  581,  holding  where  two  parties 
are  contending  for  the  same  property  the  first  in  time  for  the  com^ 
mencement  of  the  proceedings  is  first  in  right;  Welch  v.  Duttou, 
79  IlL  468;  Gibson  v.  Choteau,  39  Mo.  569;  Frost  v.  Missionary  SoCr 
56  Mich.  91,  22  N.  W.  204;  French  v.  Spencer,  21  How.  240, 
16  L.  100,  and  McAlpin  v.  Henshaw,  6  Kan.  191,  all  hold- 
ing that  the  issue  of  a  patent  relates  back  to  the  entry  and 
takes  date  with  it;  Warren  v.  Shuman,  5  Tex.  456,  holding  the 
docti'ine  of  relation  applied  only  where  the  senior  equity  is  valid  in 
law;  Les  Bois  v.  Bramell,  4  How.  462,  11  L.  1057,  on  the  point 
that  the  doctrine  of  relation  applies  where  both  the  parties  have 
a  grant;  Laurlssinl  v.  Corquette,  25  Miss.  181,  57  Am.  Dec.  202, 
holding  the  doctrine  of  relation  has  never  been  extended  further 
than  to  hold  that' a  legal  title  related  back  to  the  period  when  the 
right  accrued;  Megerle  v.  Ashe,  33  Cal.  88,  as  to  the  propriety  of 
admitting  evidence  to  connect  a  patent  with  a  prior  entry  to  show 
the  right  attaching;  Doe  ex  dem.  v.  Files,  3  Ala.  52,  holding  that  a 
patent,  the  invalidity  of  which  appears  by  inspection,  will  not  au- 
thorize a  recovery  and  it  Is  unnecessary  to  resort  to  equity;  Bag- 
nell V.  Broderick,  13  Pet.  456,  10  L.  245,  dissenting  opinion,  on  the 
point  that  fraud  in  a  patent  may  be  investigated  at  law  as  well  a» 
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in  eqnity;  Magwlre  v.  Tyler,  40  Mo.  439,  on  the  point  that  as  regards 
the  inceptive  light  to  which  patents  relate,  the  whole  matter 
falls  within  the  Jurisdiction  of  a  court  of  law;  Poppe  v.  Atheam, 
42  GaL  615,  and  Smith  v.  Athearn,  34  Cal.  512,  on  the  point  that  in 
cases  of  conflicting  patents,  even  at  common  law  or  ejectment,  the 
court  will  look  behind  the  patents;  Gould  v.  West,  32  Tex.  351, 
holding  that  a  location  vested  the  right  to  the  land,  even  before 
survey,  and  became  capable  of  alienation;  Hamilton  v.  Avery,  20 
Tex.  635,  on  the  point  that  a  survey  confers  a  right  to  maintain  suit 
upon  it,  to  try  the  title  and  eject  trespassers;  Magruder  v.  Esmay, 
85  Ohio  St  232,  and  Doe  ex  dem.  v.  Hearick,  14  Ind.  248,  on  the 
point  that  an  intermediate  bona  flde  alienee  of  an  incipient  in- 
terest may  claim  the  patent  inures  to  him;  Kingman  v.  Holthous, 
59  Fed.  314,  discussing  the  effect  of  an  incipient  location  under  a 
New  Madrid  patent;  Gwynne  v.  Niswanger,  20  Ohio,  5G3,  on  the 
point  that  as  betw&en  individuals  the  State  would  have  a  right 
to  make  an  equitable  right  a  legal  one  and  enforce  it  as  such;  John- 
son V.  Ballon,  28  Mich.  397,  oh  the  point  that  all  the  acts  relative 
to  grants  or  donations  by  the  general  government  are  taken  as 
one  act  and  operate  by  relation;  Sellers  v.  Cor  win,  5  Ohio,  406,  24 
Am.  Dec.  306;  McGlure  v.  Owen,  26  Iowa,  254,  and  Mitchell  v. 
Lippincott,  2  Woods,  472,  F.  C.  9,665,  all  on  the  polot  that  the 
decisions  of  State  courts  touching  titles  are  binding  autno cities  in 
the  courts  of  the  United  States;  Gwynne  v.  Niswanger,  20  Ohio, 
577,  on  the  point  that  in  similar  cases  the  courts  of  the  United 
States,  will  be  controlled  by  State  legislation  and  the  practice  of 
State  courts. 

Public  lands. —  A  patent  based  on  a  certificate  of  commissioners, 
west  of  Pearl  river,  organized  under  the  act  of  congress  of  March 
8,  1803,  Is  superior  to  a  patent  founded  on  a  purchase  at  the  gen- 
eral sale  of  United  States  lands  under  the  same  act,  unless  there 
is  some  fatal  defect  in  the  act  which  renders  it  void,  p.  666. 

Cited  in  Hannibal,  etc.,  R.  R.  Go.  v.  Smith,  41  Mo.  334,  holding 
that  a  title  acquired  under  the  grant  of  swamp  lands  was  superior 
to  the  title  acquired  under  the  grant  of  lands  to  a  State  for  a  rail- 
way; Arnold  v.  Grimes,  2  Iowa,  13,  holding  that  lands  once  sold 
or  appropriated  by  the  government  cannot  be  sold  over  again;  Stone 
Y.  Young,  5  Kan.  232,  holding,  where  land  has  been  sold,  the  gov* 
ernment  and  any  second  purchaser  takes  the  land  charged  with  the 
trust  Cited  in  dissenting  opinion.  United  States  v.  Loughrey,  172 
U.  S.  229,  collecting  instances  where  a  subsequent  patent  has  been 
held  to  relate  back  to  the  prior  inchoate  right. 

StatuteB. —  In  construing  tlie  ambiguous  words  of  a  statute,  con- 
ferring a  bounty,  it  is  the  duty  of  the  court  to  adopt  that  construc- 
tion which  will  best  effect  the  liberal  intentions  of  the  legislature, 
p.  667. 
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Public  lands. —  A  court  is  bound  to  presume  tbat  every  fact 
necessary  to  warrant  tbe  certificate  In  the  terms  of  It  was  proved 
before  the  board  of  commissioners,  west  of  Pearl  river,  organized 
under  the  act  of  March  3,  1803,  p.  669. 

Cited  in  Lewis  v.  Lewis,  9  Mo.  190  (189),  43  Am.  Dec.  645,  hold- 
ing that  a  register  and  receiver  are  special  Judicial  officers  and  their 
decisions  are  final  upon  pre-emption  rights;  McGee  v.  Wright, 
10  111.  558,  holding  that  the  right  of  pre-emption  which  has  been 
adjudicated  by  the  proper  authorities  will  not  be  inquired  into; 
Btephenson  v.  Smith,  7  Mo.  643,  dissenting  opinion,  holding  that 
State  courts  have  Jurisdiction  of  proceedings  to  compel  one  tak- 
ing patent  in  his  own  name  to  convey  the  title  to  one  to  whom  it 
belongs;  McGehee  v.  Mathis,  21  Ark.  55,  holding  that  a  board  of 
levee  commissioners  in  adjusting  the  assessment  and  levy  tax  acted 
as  ministerial  and  not  as  Judicial  officers. 

Miscellaneous. —  Cited,  but  not  in  point,  in  Pollard  v.  Cocke,  19 
Ala.  196.  Cited  in  Gates  v.  Parmly,  93  Wis.  813,  66  N.  W.  259,  on 
question  of  effect  of  tax  deed. 

1  Pet  670-682,  7  L.  309,  PRAY  v.  BELT. 

Wills. —  A  clause  in  a  will  empowering  executors  to  decide  in 
all  cases  of  dispute  and  making  their  decision  final  will  I'eceive 
such  Judicial  construction  as  would  comport  with  the  reasonable 
intention  of  the  testator,  p.  680. 

Cited  in  American  Board  of  Commissioners  of  Foreign  Missions 
T.  Ferry,  15  Fed.  700,  701,  construing  a  clause  designating  an  exec- 
utor as  umpire  and  investing  him  with  power  to  construe  his  will 
and  determine  doubtful  questions.  See  authorities  cited  under  sub- 
sequent head. 

Wills. —  Even  when  the  forfeiture  of  a  legacy  has  been  declared 
to  be  the  penalty  of  not  conforming  to  the  injunction  of  a  will, 
courts  have  considered  it,  if  it  be  not  given  over,  rather  as  an  effort 
to  effect  a  desired  object  by  intimidation,  than  as  concluding  tbe 
rights  of  the  parties,  and  the  courts  will  step  in  if  an  unreasonable 
use  of  this  power  be  attempted,  p.  680. 

Cited  in  Hunter's  Estate,  6  Pa.  St.  Ill,  where  the  court  said,  pro- 
visions in  a  will  forfeiting  the  interest  of  any  one  who  should  con- 
test were  in  terrorem  and  the  power  of  courts  to  determine  rights 
not  ousted. 

Wills. —  A  clause  in  a  will,  providing  that  the  executors  may  de- 
cide in  all  cases  of  dispute,  their  judgment  be  final,  does  not  in- 
clude the  power  of  altering  the  will  and  a  party  injured  is  not 
concluded  by  the  decision  of  the  executors,  but  may  resort  to  the 
courts,  p.  680. 

Cited  in  Bound  v.  So.  Ca.  By.  Co.,  50  Fed.  854,  on  the  point  that, 
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boweyer  large  the  discretion  of  trustees  may  be,  the  court  neyer 
loses  its  power  to  review  it;  Bogers  Appeal,  10  Pa.  St  441,  where  an 
appraisement  made  by  persons  authorized  under  a  will  was  not 
Interfered  with  by  the  Orphans'  Court. 

Executors  and  administrators  —  Powers. —  Where  a  decedent  by 
will  gives  power  to  a  majority  of  the  acting  executors,  '*his  wife 
to  have  a  voice  as  executrix,"  her  participation  in  the  decision  is 
indispensable  to  its  validity,  p.  680. 

Parties. —  In  an  action  against  executors  to  recover  a  legacy 
bequeathed  to  the  plaintiffs  and  others,  all  the  claimants  ought  to  be 
brought  before  the  court  p.  681. 

1  Pet  68S-685,  7  L.  314,  ALEXANDER  v.  BROWN. 

Executions  —  Notice. —  The  notice  given  to  sureties  on  an  execu* 
tion  debtor'i^  forthcoming  bond,  upon  the  debtor's  failure  to  sur- 
render up  the  property  levied  on,  is  sufficient  if  explicit  eno!3gh  to 
Inform  them  of  the  fact  without  possibility  of  mistake;  technical 
defects  are  immaterial,  p.  685. 

Cited  in  Burleson  v.  Henderson,  4  Tex.  52,  where  a  judgment 
was  set  aside  for  want  of  legal  notice;  Malendy  v.  Hungerford,  5 
Ga.  546,  holding  a  notice  of  an  application  for  the  benefit  of  the 
''honest  debtors  act,"  directed  to  a  firm,  is  sufficient 

Distinguished  in  Bchulenberg  v.  Bascom,  88  Mo.  192,  holding  the 
notice  required  under  the  mechanics'  lien  act  must  conform  to  the 
requisites  of  the  statute. 

1  Pet  686-694,  7  L.  315,  BIDDLB  v.  WILKIN  S. 

Judgments  ^  Pleading.--When  the  court  in  which  the  Judgment 
Is  rendered  has  not  Jurisdiction  over  the  subject-matter,  or  when 
the  Judgment  is  absolutely  void,  this  may  be  pleaded  in  bar  or  may, 
in  some  cases,  be  given  in  evidence  under  the  general  issue,  p.  692. 

Cited  in  Hunt  v.  Mayfield,  2  Stew.  129,  holding  that  special  mat- 
ters of  defense  for  want  of  Jurisdiction  must  be  specially  pleaded; 
Lynde  v.  Col.,  etc.,  Ry.  Co.,  57  Fed.  995,  on  the  point  that  if  a  Judg- 
ment pleaded  in  bar  was  rendered  without  Jurisdiction  that  fact 
should  be  set  up  by  replication  instead  of  setting  the  plea  down  for 
argument;  Lucas  v.  Bank  of  Darien,  2  Stew.  310,  holding  a  Judgment 
of  another  State,  without  Jurisdiction,  is  not  binding,  and  the  want 
of  Jurisdiction  is  a  good  plea  at  law  and,  therefore,  equity  will  not 
relieve. 

Judgments  —  Pleading.—  The  general  rule  is  that  there  can  be  no 
averment  in  pleading  against  the  validity  of  a  record,  though  there 
may  be  against  its  operation;  and  so  no  matter  of  defense  can  be 
pleaded  in  such  case  which  existed  anterior  to  the  Judgment  p.  692. 

Cited  in  Whitaker  v.  Bramson,  2  Palne»  228,  F.  C.  17,526,  holding 
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It  is  presumed  that  a  record  of  a  Judgment  conforms  to  the  law  and 
usage  of  the  State;  Hay  v.  Alexandria,  etc.,  R.  R.  Co.,  1  Hughes. 
170,  P.  0.  6,254,  holding  that  a  record  of  satisfaction  of  a  judgment 
could  not  be  contradicted  by  parol;  Lucas  v.  Copeland,  2  Stew.  153, 
holding  in  debt  on  a  foreign  Judgment  a  plea  alleging  Its  entry  by 
fraud  of  a  clerk  was  bad  in  demurrer;  Tuclcer  v.  Carr,  40  AtL  2, 
refusing  to  allow  a  new  defense  in  suit  on  attachment  bond,  after 
judgment  against  the  defendant,  who  was  attached. 

Judgments  —  Pleading.—  In  declaring  upon  a  judgment,  the  rule 
Is  not  to  plead  the  whole  of  the  proceedings  in  the  former  suit,  but 
only  to  allege  generally  that  the  plaintiff,  by  the  consideration  and 
judgment  of  that  court,  recovered  the  sum  mentioned  therein,  p.  692. 

Cited  in  Bumes  y.  Simpson,  9  Kan.  663,  on  the  point  that  in 
pleading  the  Judgment  It  is  not  necessary  to  show  the  facts  by 
which  the  court  obtained  jurisdiction;  Tenney  v.  Townsend,  9 
Blatchf.  277,  F.  C.  13,832,  holding,  in  debt  on  a  Judgment,  a  dec- 
laration not  averring  the  court  had  Jurisdiction  of  the  defendant  Is 
not  demurrable;  Davis  v.  Davis,  65  Fed.  383,  holding  a  petition 
stating  a  decree  entered  in  a  former  proceeding  need  not  set  out  the 
petition  on  which  such  decree  was  rendered. 

Judgments  --  Executors  and  administrators.—  In  debt  on  a  judg- 
ment by  an  administrator  It  is  no  defense  that  the  defendant  had 
himself  taken  out  letters  of  administration  In  another  State;  it 
should  have  been  set  out  in  the  former  suit,  p.  692. 

Cited  in  Weeks  v.  Pearson,  5  N.  H.  325,  on  the  point  that  a  Judg- 
ment In  an  action  for  the  same  cause  in  another  State  is  in  general 
a  bar;  First  National  Bank  v.  Wallis,  59  N.  J.  L.  48,  34  Ati.  984, 
holding  no  defense  can  be  Interposed  In  an  action  on  a  judgment 
of  a  sister  State  upon  matters  existing  before  its  recovery;  Hazard 
V.  Grlswold,  21  Fed.  182,  on  the  point  that  a  release  must  be  pleaded 
before  a  decree;  Board  of  Commissioners  v.  Piatt,  79  Fed.  572,  49 
U.  S.  App.  224,  holding  a  judgment  against  a  city  by  default  on 
bonds  estops  the  city  to  claim  the  indebtedness  was  in  excess  of 
the  city's  power;  Lawrence  v.  Nelson,  143  U.  S.  223,  36  L.  134,  12 
S.  Ct.  443,  holding  an  administrator  appearing  and  having  Judgment 
rendered  against  him  in  another  State  cannot  file  a  bill  of  review 
In  the  same  court  because  not  being  appointed  there  he  could  not 
sue  there. 

Executors  and  administrators.— An  administrator  suing  In  debt 
on  a  Judgment  is  not  bound  to  make  profert  of  the  letters  of 
administration,  p.  692. 

Cited  in  Riddle  v.  Hill,  51  Ala.  228,  holding  profert  is  never  neces- 
sary except  where  the  cause  of  action  accrued  to  the  intestate; 
Anderson  v.  Wilson,  13  Ark.  413,  holding  that  where  the  cause  of 
action  accrues  after  the  death  profert  is  not  necessary;  Savage  y. 
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Merriam,  1  Blackf.  176,  note,  holding  that  if  a  plaintiff  sue  as 
administrator  when  he  might  have  sued  in  his  own  name,  he  need 
not  make  profert  of  the  letters. 

Bxecutors  and  administrators  —  Pleading.— In  an  action  by  an 
administrator  on  a  Judgment,  it  is  not  necessary  for  him  to  name 
himself  as  administrator,  and  if  he  does  so  name  himself  it  may 
be  rejected  as  surplusage,  pp.  692,  693. 

Cited  and  rule  followed  in  Innerarity  v.  Kennedy,  2  Stew.  159, 
holding  that  describing  the  plaintiff  as  administrator  is  merely  de* 
scriptlo  personse;  Lewis  v  Adams,  70  Cal.  409,  412,  59  Am.  Rep.  425, 
427,  11  Pac.  836,  837,  and  Newberry  v.  Robinson,  36  Fed.  842,  both^ 
holding  an  administrator  may  sue  in  another  State  on  a  judgment, 
and  allegations  of  representative  capacity  are  mere  surplusage; 
Barnes  v.  Modisett,  3  Blackf.  254,  holding  a  note  due  A.,  admin- 
istrator of  B.,  is  due  to  A.  in  his  own  right,  and  if  he  sue  on  it  as 
•*  administrator  of  B.,"  these  words  may  be  rejected  as  surplusage; 
Higglns  y.  Halligian,  46  111.  176,  holding  that  where  a  count  de- 
scribed, the  plaintiff  as  executrix,  but  was  not  on  a  liability  as  such, 
such  words  may  be  regarded  as  surplusage;  Gibson  y.  Land,  27  Ala. 
125,  where  the  words  '*  as  trustee  for  his  wife  "  in  a  declaration  in 
detinue  were  held  surplusage;  Casto  y.  Evinger,  17  Ind.  App.  302, 
46  N.  E.  649,  where  the  words  "  guardian  of  P.  M.,"  following  thei 
name  of  a  payee,  were  said  to  be  merely  descriptio  personse. 

Executors  and  administrators  —  Pleading.—  In  an  action  of  debt, 
brought  by  an  administrator  on  a  Judgment  recovered  by  him,  the 
debt  sued  for  Is  due  to  the  plaintiff  in  his  personal  capacity,  and 
he  may  declare  that  the  debt  is  due  to  himself,  p.  693. 

The  following  citing  cases  affirm  and  apply  this  rule:  Lawrence 
y.  Vilas,  20  Wis.  386,  holding  that  on  a  cause  of  action  accruing 
after  the  testator's  death,  an  executor  may  sue  either  in  his  own 
name  or  representative  capacity;  Newhall  v.  Turney,  14  111.  339,  and 
Rucks  v.  Taylor,  49  Miss.  560,  holding  an  executor  can  sue  In  his 
personal  right  on  a  note  payable  to  himself  as  administrator  and  in 
v.'hich  he  has  no  personal  interest;  Oglesby  y.  Gllmore,  5  Ga.  62, 
holding  a  judgment  recovered  by  an  administrator  is  a  debt  due  to 
him  in  his  personal  character  upon  which  he  may  sue  in  his  own 
name;  Green  v.  Foley,  2  Stew.  &  P.  449,  where  an  action  on  a 
decree  in  favor  of  three  administrators  was  brought  in  the  name  of 
one,  declaration  averring  others  removal;  McGuUy  v.  Gooper,  114 
CaL  261,  55  Am.  St  Rep.  69,  46  Pac.  83;  35  L.  R.  A.  494,  Hall  v.  Har- 
rison, 21  Mo.  230,  64  Am.  Dec.  226;  Barton  v.  Higglns,  41  Md.  547; 
Page  y.  Gravens,  3  Head,  383,  and  Wilkins  y.  Ellett,  108  U.  S.  259, 
27  L.  719,  2  S.  Gt  643,  all  holding  that  a  foreign  administrator  may 
bring  suit  in  his  own  name  on  the  judgment  recovered  in  another 
State;  State  y.  Kaime,  4  Mo.  App.  481,  holding  a  foreign  admin- 
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istrator  may  sue  In  his  own  name,  the  suit  being  founded  on  an 
order  of  the  Probate  Court  to  pay  over  money;  Merritt  y.  Seaman, 
6  N.  T.  173,  and  Merceln  y.  Smith,  2  HIU,  214,  holding  in  a  suit  by 
an  administrator  upon  a  cause  of  action  accruing  after  the  death, 
a  defendant  cannot  set  off  a  demand  against  the  intestate;  Humph- 
reys y.  Hopkins,  81  CaL  560,  563,  15  Am.  St.  Rep.  79,  80,  note,  22  Pac 
895,  896,  6  L.  R.  A.  797,  798,  and  n.,  dissenting  opinion,  foreign  re- 
ceiver can  only  sue  the  ground  of  comity;  Wilkinson  y.  Oulyer,  23 
Blatchf.  418,  25  Fed.  640,  holding  that  when  a  receiver  sues  in  New 
York  on  a  Judgment  recovered  in  New  Jersey,  he  sues  on  It  as  an  in- 
dividual and  not  as  a  receiver,  though  he  calls  himself  a  recelyer. 

Miscellaneous.^  Mlscited  In  Powell  y.  Spauldlng,  8  O.  Greene^ 
466. 
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Bill  of  exceptions.— Where  no  exception  Is  taken  to  the  com- 
petency or  sufficiency  of  evidence,  it  should  not  be  included  in  the 
bill  of  exceptions,  p.  15. 

Cited  and  followed  in  Johnston  v.  Jones,  1  Black.  219,  17  L.  120, 
holding  bill  of  exceptions  should  contain  only  so  much  of  the  evi- 
dence as  is  necessary  to  present  the  legal  questions  raised;  Generee 
V.  Campbell,  11  WaU.  199,  20  L.  112,  evidence  wiU  not  be  considered 
on  writ  of  error,  where  no  motion  for  new  trial  ia  made;  Grand 
Trunk  Ky.  Co.  v.  Ives,  144  U.  S.  414,  36  L.  488,  12  S.  Ct  682,  bill  of 
exceptions  should  not  contain  evidence  upon  matters  about  which 
there  is  no  controversy;  Locke  v.  United  States,  2  CliflT.  577,  F.  C. 
8,442,  only  so  much  of  evidence  as  is  necessary  to  present  questions 
raised  and  noted  should  be  embodied  in  bill  of  exceptions;  and 
Prichard  v.  Budd,  76  Fed.  716,  42  U.  S.  App.  182,  to  same  effect; 
Peden  v.  Moore,  1  Stew.  &  P.  81,  21  Am.  Dec.  656,  where  exception 
is  to  instruction  given,  no  evidence  need  be  given  in  bill,  but  when 
exception  is  to  instruction  refused,  evidence  must  be  set  out;  also 
Duggins  V.  Watson,  15  Ark.  121,  60  Am.  Dec.  562,  and  Powers  v. 
Bridges,  1  G.  Greene,  246,  to  same  effect;  Eaton  v.  Railway  Co.,  22 
Or.  500,  30  Pac.  312,  only  so  much  evidence  should  be  in  bill  as  is 
necessary  to  explain  exceptions,  reviewing  authorities.  Cited  gen- 
erally, Comstock  V.  Smith,  26  Mich.  324;  Oliver  v.  Phelps,  20  N.  J.  U 
185,  condemning  practice  of  spreading  whole  charge  of  court  on  the 
record;  Sloan  v.  Territory,  6  N.  Mex.  85,  27  Pac.  418»  presumed 
that  omitted  evidence  sustains  the  judgment 

Instructions.— Court  need  not  give  directions  to  the  jury  upon 
any  points  of  law  not  requested  at  the  trial,  p.  15. 

Cited  and  rule  followed  in  Texas  &  Pac.  By.  Co.  y.  Yolk,  151  U. 
S.  78,  33  L.  80,  14  S.  Ct  240,  holding  that  omission  to  give  instruction 
not  requested  cannot  be  the  subject  of  a  bill  of  exceptions;  Isaacs  v. 
United  States,  159  U.  S.  491,  40  L.  230,  16  S.  Ct  53,  applying  rule; 
and  also  Humes  v.  United  States,  170  U.  S.  212,  42  L.  1012,  18  S.  Ct 
603;  in  Williams  v.  Simons,  70  Fed.  43,  36  U.  S.  App.  16,  no  error  for 
court  to  omit  to  instruct  upon  a  particular  point  in  absence  of  par- 
ticular request;  so  held  also  in  Hunt  v.  Toulmin,  1  Stew.  &  P.  182, 
185,  Alsop  V.  Swathel,  7  Conn.  504,  Torry  v.  Holmes,  10  Conn.  512, 
Ogle  V.  Ballroad  Co.,  3  Houst  324,  Carter  v.  Bennett,  4  Fla.  341, 
Haber  y.  Nassitts,  12  Fla.  618,  Chamberlain  y.  Porter,  9  Miun.  266» 
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Merrill  v.  St  Louis,  12  Mo.  App.  479;  Cole  v.  Taylor,  22  N.  J.  L. 
61,  Hetfield  v.  Dow,  27  N.  J.  L.  448,  Law  v.  Merrills,  6  Wend.  274, 
275,  and  Frisble  v.  McCarty,  1  Stew.  &  P.  60.  Cited  without  par^ 
ticular  application  of  the  rule  In  Western  Union  Tel.  Co.  y.  Eyser,  2 
Colo.  168;  Armour  v.  Peclser,  123  Mass.  147;  Emerson  y.  Hogg,  2 
Blatchf.  7,  F.  C.  4,440,  exception  allowed  for  instruction  requested 
and  refused;  Allen  y.  Blunt,  2  Wood.  &  M.  148,  F.  C.  217,  new  trial 
will  not  be  granted  for  cause  existing  but  not  excepted  to;  Chapman 
V.  McCormick,  86  N.  Y.  482,  holding  refusal  to  instruct  when  re- 
quested is«^*error.  Cited  also  In  Territory  y.  Padilla,  8  N.  Mex.  519, 
40  Pac.  348,  to  point  that  court  should  haye  given  an  instruction 
specially  requested. 

Patents.—  The  phrase  "  not  l^nown  or  used  before  the  application 
for  a  patent"  means  not  Isnown  to  or  used  by  the  public  with  the 
knowledge  of  the  inventor,  p.  18. 

Cited  in  Kendall  v.  Winsor,  21  How.  329,  330,  331,  16  L.  168,  169, 
holding  surreptitious  use  of  invention  does  not  affect  rights  of  in- 
ventor; McCay  v.  Burr,  6  Pa.  St  153,  47  Am.  Dec.  442,  use  by  special 
permission  of  patentee  held  not  use  by  the  public. 

Statutory  constraction.— When  English  statutes  have  been 
adopted  into  our  own  legislation,  the  known  and  settled  construction 
of  those  statutes  by  courts  of  law  has  been  considered  as  silently 
Incorporated  into  the  acts,  p.  18. 

Cited  in  Warner  v.  Railway  Co.,  164  U.  S.  423,  41  L.  500,  17  S.  Ot 
3^49,  applying  rule  to  statute  of  frauds;  Willis  y.  Trust  Co.,  169  U.  S. 
^7,  42  L.  758,  18  S.  Ct  352,  to  State  statute  re-enacted  by  congress; 
also  Goodall  v.  Tuttle,  3  Biss.  233,  F.  C.  5,533;  Case  of  the  Sewing 
Machine  Cos.,  18  Wall.  584,  21  L.  922,  same  rule  applies  to  re-enacted 
statute;  so  held  also  in  The  Devonshire,  8  Sawy.  213,  13  Fed.  42. 
Cited  and  rule  applied  in  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  10 
Fed.  Cas.  493,  to  statute  concerning  fraudulent  conveyances;  Talcott 
v.  Township  of  Pine  Grove,  1  Flipp.  158,  F.  C.  13,735,  applying  rule' 
to  constitution^  provisions  respecting  municipal  aid  to  railroads  in 
sister  States;  Ullman  v.  Meyer,  10  Fed.  242,  to  statute  of  frauds; 
Chicago,  etc.,  Ry.  Co.  v.  Stahley,  62  Fed.  364,  27  U.  S.  App.  157,  to 
State  statute  re-enacted  by  another  State;  Commonwealth  v.  Hart- 
nett  3  Gray,  451,  to  English  statute  against  larceny;  Ingraham  y. 
Began,  23  Miss.  226,  to  English  statute  of  limitations;  McDonald  y. 
Hovey,  110  U.  S.  628,  28  L.  272,  4  S.  Ct  146,  to  statute  of  limitations. 
Cited  in  Bowers  v.  Smith,  111  Mo.  79,  20  S.  W.  Ill,  dissenting 
opinion,  rule  should  apply  to  election  law  borrowed  from  Australia; 
Price  v.  Lush,  10  Mont  68,  24  Pac.  750,  9  L.  R.  A.  469,  so  to  English 
election  law  re-enacted  by  State;  Hunter  y.  Truckee  Lodge,  14  Ney. 
38,  to  State  lien  law  re-enacted  in  another  State;  Perea  v.  Bank,  6 
N.  Mex.  4,  27  Pac.  323,  to  State  law  on  execution,  re-enacted  by 
another  State;  Cortesy  v.  Territory,  7  N.  Mex.  96,  32  Pac.  507,  hold- 


797  Notes  on  U.  S.  Reports.  2  Pet  1-24 

ing  same  construction  follows  after  rerlsion  as  before,  where  change 
of  phraseology  is  merely  for  the  sake  of  abbreviation;  Snoddy  y« 
Cage,  5  Tex.  118,  dissenting  opinion,  contending  for  the  rule  against 
contrary  opinion  of  the  court.  Cited  in  notes,  12  Am.  Rep.  550,  and 
88  Am.  St  Rep.  506. 

Distinguished  in  Morgan  y.  Davenport  60  Tex.  234,  holding  where 
statute  contains  modification  showing  legislature  did  not  intend  to 
adopt  original  construction,  rule  does  not  apply. 

Patents.— Under  our  statute,  the  invention  must  not  have  been 
known  or  used  before  the  time  of  "  the  application,"  p.  21. 

Cited  in  Bate  R.  R.  Co.  v.  Sulzberger,  157  U.  S.  20,  30  L.  605,  15 
B.  Ct  510,  discussing  history  of  patent  legislation;  Whitney  v« 
Emmett  Bald.  309,  F.  C.  17,585,  applying  rule. 

Patamts.— To  entitle  inventor  to  patent  It  must  be  new  to  the 
world,  p.  20. 

Cited  generally.  Whitney  v.  Emmett  1  Bald,  311,  F.  O.  17,685. 

The  English  statute  of  monopolies  though  not  Identical  in  lan- 
guage with  ours,  and  while  its  construction  is  not  to  be  considered 
incorporated  into  our  law,  nevertheless  by  its  principles  and  prac- 
tices affords  materials  to  illustrate  our  law,  p.  18. 

Cited  generally,  Hogg  v.  Emerson,  6  How.  483,  12  L.  524,  com' 
menting  on  difference  between  English  and  American  patent  laws. 

Patents.— The  first  inventor  cannot  acquire  a  good  title  to  a  patent 
If  he  suffers  the  thing  invented  to  go  into  public  use  or  to  be  publicly 
sold  for  use  before  he  makes  application  for  a  patent,  p.  23. 

Cited  and  rule  applied  in  Shaw  v.  Cooper,  7  Pet  318,  322,  S  L.  698, 
700,  holding  intention  of  inventor  immaterial  if  he  suffers  invention 
to  go  into  public  use;  Grant  v.  Raymond,  6  Pet  248,  12  L.  387,  hold- 
ing by  analogy,  that  Inventor  cannot  acquire  valid  patent  where  spe- 
cifications are  defective;  McClurg  v.  Kingsland,  1  How.  207,  210,  11 
L.  104,  105,  affirming  principal  case  and  applying  rule;  Andrews  v. 
Hovey,  124  U.  S.  707,  31  L.  560,  8  S.  Ct  680,  reviewing  authorities 
and  applying  rule;  Gill  v.  United  States,  160  U.  S.  430,  40  L.  482, 
16  8.  Ct  324,  holding,  by  analogy,  employee  estopped  from  recovering 
from  his  employer,  royalty  for  invention  which  he  has  devised, 
through  using  the  property  or  labor  of  his  employer,  and  to  whose 
use  of  the  Invention  he  has  assented;  Elli thorp  v.  Robertson,  8  Fed. 
Oas.  563,  public  use  includes  use  by  public  under  patent  to  another 
patentee;  Hunt  v.  Howe,  12  Fed.  Cas.  922,  evidence  of  sale  and 
public  exhibition  of  inyention  held  conclusive  proof  of  abandon- 
ment; Lioverlng  v.  Dutcher,  15  Fed.  Cas.  1001,  holding  mere  delay 
evidence  of  abandonment;  Manning  v.  Isinglass  Co.,  16  Fed.  Cas. 
644,  whether  use  is  public  depends  upon  its  nature,  not  intention 
of  inventor;  Marcy  v.  Trotter,  16  Fed.  Cas.  706,  holding  delay  o£ 
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eight  years  after  second  inventor's  patent  a  bar  to  application  for 
patent;  Savary  y.  Lauth,  21  Fed.  Gas.  558,  delay  of  four  years, 
during  which  second  inventor  secures  patent,  held  a  bar;  Spear  v. 
Belflon,  22  Fed.  Gas.  903,  similar  delay  for  five  years  held  bar;  Barl 
V.  Page,  6  N.  H.  479,  26  Am.  Dec.  712,  affirming  and  applying  rule. 
Cited,  in  course  of  discussion,  generally,  Whitney  v.  Emmett,  1 
iJald.  310,  F.  G.  17,585.  Gited  in  Gooper  v.  Mattheys,  6  Fed.  .Gas. 
486,  injunction  will  not  issue  where  invention  has  long  been  used 
adversely  until  right  of  patent  is  established  at  law;  Judson  v.  Brad- 
ford, 14  Fed.  Gas.  9;  Ryan  v.  Goodwin,  3  Sumn.  578,  F.  G.  32,186, 
affirming  rule  in  instructions  to  Jury;  and  In  note  on  abandonment 
of  right  to  patent,  40  Am.  Dec.  468,  collecting  cases,  and  47  Am. 
Dec.  443,  445,  446,  449,  exhaustive  notes  containing  citation  of 
authorities  on  general  principles  of  abandonment  of  invention. 

Distinguished  in  Bates  v.  Goe,  98  U.  S.  46,  25  L.  73,  rule  has  been 
modified  by  statute;  and  also,  Kelleher  v.  Darling,  4  GliflT.  441,  F.  G. 
7,653;  Henry  v.  Tool  Go.,  11  Fed.  Gas.  1188;  Noe  v.  Prentice,  18 
Fed.  Gas.  284;  Agawam  Go.  v.  Jordan,  7  Wall.  608,  19  L.  183,  mere 
forbearance  to  apply  for  a  patent  during  progress  of  experiments 
and  testing  of  its  value  by  actual  practice  affords  no  presumption 
of  abandonment;  Pierson  v.  Screw  Go.,  3  Story,  408,  F.  G.  11,156, 
nor  sale  made  wrongfully  and  fraudulently  and  without  l&nowledge 
or  consent  of  inventor;  Allen  v.  Blunt,  2  Wood.  &  M.  142,  F.  G. 
217,  public  use  must  be  with  knowledge  of  inventor;  Adams  v.  Jones, 

1  Fed.  Gas.  127,  application  filed  in  patent  office  is  conclusive  evi- 
dence that  inventor  does  not  intend  to  abandon  to  the  public;  Heath 
V.  HIidreth,  11  Fed.  Gas.  1007,  mere  delay  in  applying  for  patent 
without  intermediate  use  does  not  amount  to  abandonment;  Gamp- 
bell  Y.  Mayor,  47  Fed.  520,  521,  nor  wrongful  manufacture  and  sale 
without  knowledge  of  Inventor  during  period  of  perfection  of 
invention. 

Miscellaneous.— Gited  generally,  Burr  v.  Des  Moines  Go.,  1  Wall. 
103,  17  Li.  563.  Gited  in  Parton  v.  Prang,  3  Gliff.  550,  F.  G.  10,784, 
discussing  efl'ect  of  sale  of  manuscript;  Whitney  v.  Emmett,  1  Bald. 
813,  317,  b.  G.  17,585;  State  v.  Lord,  5  N.  H.  336,  manner  of  settle- 
ment of  exceptions. 

2  Pet  25-57,  7  L.  335,  GOLUMBIAN  INS.  GO.  v.  LAWRENGB. 

Exceptions. —  Questions  of  the  admissibility  of  evidence  and  of 
its  legal  effect  and  sufficiency  arise  at  difTerent  stages  of  the  trial 
and  cannot  with  propriety  be  propounded  at  the  same  time,  p.  44. 

Gited  in  McKown  v.  Powers,  86  Me.  295,  29  Atl.  1080,  discussing 
generally  proposition  that  exceptions  to  rulings  of  court  below  must 
be  expressly  stated  at  the  time.  Gited  generally,  Butler  v.  Stock- 
ing, 8  N.  Y.  412;  Valentine  y.  Gonner,  40  N.  Y.  259,  dissenting 
opinion. 
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XnstxiictioiiB. —  Where  an  Instruction  requested  is  correct  in 
IMurt  and  incorrect  in  part,  the  judge  may  refuse  it  aitogether, 
p.  44. 

Oited  and  rule  applied  in  Pelzer  Mfg.  Co.  y.  Insurance  Co.,  36 
B.  0.  271,  15  S.  E.  583;  Martin  ▼.  Suber,  39  8.  G.  535,  18  S.  E.  130; 
First  Nat  Exch.  Bank  y.  Sherman,  9  S.  Dak.  494,  70  N.  W.  648, 
holding  by  analogy  that  same  rule  applies  to  request  for  ruling  as 
to  admission  of  eyidence. 

Xnaurance. —  An  equitable  interest  in  property,  such  as  an  in- 
terest under  an  executory  contract  of  sale,  may  be  insured,  p.  46. 

Cited  and  rule  applied  in  Insurance  Co.  y.  Stinson,  103  U.  S.  29, 
26  L.  477,  holding  mechanic's  lien  giyes  insurable  interest;  Hancox 
y.  Fishing  Co.,  3  Sumn.  140,  F.  C.  6,013,  interest  in  nature  of  a 
lien  is  insurable;  Dupuy  y.  Insurance  Co.,  63  Fed.  687,  yendee's 
interest  under  contract  of  sale  is  insurable;  Commercial  Fire  Ins. 
Co.  y.  Insurance  Co.,  81  Ala.  323,  60  Am.  Rep.  164,  8  So.  223, 
builder's  interest  under  building  contract  is  insurable,  collecting 
oases;  Ayres  y.  Insurance  Co.,  17  Iowa,  181,  85  Am.  Dec.  554,  posses- 
sion under  executory  contract  giyes  insurable  interest;  Franklin  Ins. 
Co.  y.  Drake,  2  B.  Mon.  50,  husband  entitled  to  estate  by  curtesy 
has  insurable  interest;  Cumberland  Bone  Co.  y.  Insurance  Co., 
G4  Me.  470,  bargainee  of  goods  who  has  adyanced  money  upon  them 
nay  insure  his  interest,  eyen  before  the  goods  are  separated  from 
those  of  the  bargainor;  Gilman  y.  Insurance  Co.,  81  Me.  492,  493, 
494,  17  AtL  544,  545,  equitable  interest  under  executory  contract 
is  insurable,  collecting  and  reyiewing  authorities;  Strong  y.  In- 
surance Co.,  10  Pick.  43,  20  Am.  Dec.  509,  a  right  to  redeem  an 
equity  of  redemption  is  an  insurable  interest;  AUyn  y.  Allyn,  154 
Mass.  573,  28  N.  E.  779,  an  agreement  of  sale  giyes  an  insurable 
Interest  in  yendee;  French  y.  Rogers,  16  N.  H.  183,  mortgagor  has 
insurable  interest;  Burbank  y.  Insurance  Co.,  24  N.  H.  561,  57 
Am.  Dec.  304,  holder  of  bond  on  property  has  insurable  Interest; 
FrankUn  Fire  Ins.  Co.  y.  Martin,  40  N.  J.  L.  571,  573,  29  Am. 
Rep.  273,  274,  so  has  one  in  possession  under  contract  for  conyey- 
ance;  also  so  held  in  Tuckerman  y.  Insurance  Co.,  9  R.  I.  417. 
Cited  generally,  Goodall  y.  Insurance  Co.,  25  N.  H.  186,  and  also  in 
20  Am.  Dec.  513,  in  a  yery  full  note  on  the  insurance  interests  of 
yendor  and  yendee. 

Imrarances  ag^nst  fire  are  made  in  the  confidence  that  the 
assured  will  use  all  the  precautions  to  ayoid  the  calamity  Insured 
against  which  would  be  suggested  by  his  interest,  p.  49. 

Quoted,  Schultz  y.  Insurance  Co.,  14  Fla.  117,  holding  rule  of 
marine  insurance  to  be  that  failure  on  part  of  assured  to  exercise 
ordinary  prudence  in  management  of  yessel  will  defeat  recoyery 
for  loss;  Manchester  Fire  Assur.  Co.  y.  Abrams,  89  Fed.  940,  where 
assured  only  owned  part  though  representing  he  owned  alL 
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Insurance. —  It  is  not  necessary  to  constitute  an  insurable  In- 
terest that  insured  have  absolute,  unqualified  property  in  effects 
insured,  p.  40. 

Cited,  Motley  y.  Insurance  Oo.,  29  Me.  340,  50  Am.  Dec.  502, 
every  i>erson  having  a  bona  fide  interest  in  property  may  protect 
such  interest  by  insurance. 

Distinguished,  Traders'  Ins.  Co.  v.  Newman,  120  Ind.  559, 
22  N.  E.  430,  husband  has  no  insurable  interest  in  separate  property 
of  wife. 

Insurance. —  Trustee  may  Insure  if  the  nature  of  his  property 
be  specified,  p.  49. 

Cited,  Insurance  Co.  v.  Chase,  5  Wall.  513,  18  L.  526,  holding 
trustees  of  church  may  insure  church  even  though  loss  be  made 
payable  to  third  party  in  no  way  connected  with  church;  and  in 
note  20  Am.  Dec.  515,  <M>llecting  authorities  on  right  of  trustee 
to  insure. 

Distinguished,  Rafel  y.  Insurance  Co.,  7  La.  Ann.  246,  trustee 
must  state  that  he  holds  property  insured  in  trust 

Insurance. —  It  is  the  duty  of  the  assured  to  state  every  fact  con- 
nected with  his  interest  which  would  Infiuence  the  insurer  In  form- 
ing or  declining  the  contract,  p.  49. 

Cited  and  affirmed,  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet  515, 
9  L.  516,  holding  policy  avoided  by  concealment  of  such  state 
of  title  as  would  have  materially  increased  the  risk;  Waller  v. 
Assurance  Co.,  2  McCrary,  639;  S.  C,  10  Fed.  234,  holding  policy 
avoided  when  insured,  although  holding  record  title,  had  merely 
a  lien  on  the  property;  Syndicate  Ins.  Co.  v.  Bohn,  65  Fed.  171,  27 
U.  S.  App.  564,  27  L.  R.  A.  618,  avoiding  policy  to  stockholders  of  en- 
tire capital  stock  upon  property  of  corporation;  Equitable  Life  Assur. 
Co.  V.  McBlroy,  83  Fed.  637,  49  U.  S.  App.  560,  applying  rule  and 
holding  policy  void  for  concealment  of  illness  by  applicant  for 
life  insurance;  Liberty  Ins.  Co.  v.  Boulden,  96  Ala.  512,  11  So.  772, 
policy  avoided  when  assured  concealed  fact  that  his  interest  was 
only  conditional;  Manchester  Fire  Assur.  Co.  v.  Abram,  89  Fed. 
940,  where  assured  owned  but  part,  though  representing  himself 
as  absolute  owner;  Adema  v.  Insurance  Co.,  36  La.  Ann.  663,  policy 
held  void  where  insured  omitted  to  state  that  his  interest  was  only 
one-eighth;  Westchester  Fire  Ins.  Co.  v.  Weaver,  70  Md.  540,  17 
AtL  401,  5  L.  R.  A.  479,  if  policy  expressly  requires  interest  of  as* 
sured  to  be  truly  stated,  policy  will  be  avoided  by  failure  of  assured 
to  state  existence  of  mortgage;  Clay  F.  &  M.  Ins.  Co.  y.  Manufactur- 
ing Co.,  31  Mich.  357,  vendor  under  contract  of  sale  is  not  an  uncon- 
ditional and  sole  owner;  Catron  v.  Insurance  Co.,  6  Humph.  181, 
183,  holding  policy  void  where  interest  of  assured  was  represented 
larger  than  it  really  was;  Hlnman  y.  Insurance  Co.,  36  Wis.  165, 
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rule  a  fortiori  true  when  stipulation  concerning  representation 
as  to  interest  is  contained  in  the  policy,  collecting  cases;  Fuller 
T.  Insurance  Ck).,  86  Wis.  604,  subsequent  incumbrance  without 
notice  to  company  will  avoid  the  pblicy;  Ryan  t.  Insurance  Co., 
46  Wis.  676,  1  N.  W.  429,  misrepresentation  of  amount  of  existing 
mortgage  at  time  of  application  for  insurance  will  Invalidate  policy. 
See  note,  35  Am.  Rep.  630,  discussing  materiality  of  representations 
as  to  incumbrances.  Cited  generally,  Carpenter  y.  Insurance  Co., 
16  Pet  605,  10  L.  1949;  Holbrook  v.  Insurance  Co.,  1  Curt.  197, 
F.  C.  6,589;  Illinois  Mut.  Ins.  Co.  y.  Manufacturing  Co.,  1  (Mhu. 
266;  Sun  Fire  Office  y.  Clark,  53  Ohio  St  424^  42  N.  B.  250,  36  L.  R.  A. 
414,  &  n.,  mortgaging  property  is  not  change  of  interest  within  terms 
of  an  Insurance  policy. 

Distinguished  in  Phoenix  ins.  Co.  y.  Hamilton,  14  Wall.  509, 
20  L.  731,  holding  interest  may  be  immaterial  when  property  in 
custody  of  third  persons,  to  whom  insurer  looks  to  preserve  prop- 
erty in  case  of  Are;  Lewis  v.  Insurance  Co.,  24  Blatchf.  183,  29  Fed. 
497,  whether  state  of  title  is  material  depends  upon  whether  the 
insured  is  the  real  and  substantial  owner,  collecting  cases;  Com- 
mercial Fire  Ins.  Co.  y.  Allen,  80  Ala.  577,  1  So.  20(3,  existence  of 
party-wall  known  to  agent  of  insurer  is  not  such  deviation  from  un- 
qualified and  sole  ownership  as  to  avoid  the  policy;  Franklin  Fire 
Ins.  Co.  y.  Coates,  14  Md.  298,  holding  that  even  as  to  questions 
of  title  materiality  of  concealment  is  one  of  fact  for  jury;  Washing- 
ton Fire,  etc.,  Ins.  Co.  v.  Kelly,  32  Md.  446,  statement  of  interest 
of  assured,  made  by  company  in  policy,  is  ordinarily  immaterial  to 
the  risk;  and  in  Planters'  Mut  Ins.  Co.  v.  Engle,  52  Md.  478,  this  is 
stated  to  be  the  established  rule;  Hill  v.  Insurance  Co.,  2  Mich. 
485,  pendency  of  litigation  affecting  title  to  property  is  immaterial 
unless  particularly  inquired  into  by  terms  of  policy;  Tyler  v.  In- 
surance Co.,  12  Wend.  512,  to  render  Innocent  misrepresentation 
material  there  must  be  inquiry  by  the  company.  Criticised  as 
against  weight  of  authority  in  Protection  Ins.  Co.  v.  Harmer,  2 
Ohio  St.  474,  59  Am.  Dec.  703,  in  so  far  as  requiring  a  disclosure 
of  extent  of  assured's  interest 

Inaarance. —  Misrepresentation  material  to  the  risk  avoids  the 
policy,  p.  60. 

Cited  and  rule  applied,  Clark  y.  Insurance  Co.,  8  How.  248,  12 
L.  1066,  holding  misrepresentation  as  to  use  of  lamps  in  factory 
will  avoid  policy;  and  also  in  Clark  v.  Insurance  Co.,  2  Wood.  & 
M.  481,  489,  493,  F.  O.  2,829;  Nlcoll  v.  Insurance  Co.,  3  Wood.  &  M. 
635,  F.  O.  jl0,259,  policy  avoided  though  misrepresentation  has  noth- 
ing to  do  with  cause  of  loss;  Penn.  Mut.  L.  Ins.  Co.  v.  Bank,  72 
Fed.  431,  37  U.  S.  App.  692,  38  L.  R.  A.  64,  &  n.,  materiality  of  mis- 
representation Is  question  of  fact  for  the  Jury;  so  held  also  in  Lyon 
T.  Insurance  Co.,  2  Rob.  (La.)  271;  in  Morrison  v.  Insurance  Co.,  18 
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,Mo.  267,  59  Am.  Dee.  302,  misrepresentation  as  to  title  falls  within 
the  rule  and  question  of  materiality  is  one  for  the  Jury;  so  held  also 
In  Sussex  Co.  Ins.  Co.  v.  Woodruff,  26  N.  J.  L.  552.  Cited  generally, 
but  without  particular  application  of  rule,  in  Cady  v.  Insurance  Co., 
4  Cliflf.  210,  P.  C.  2,283;  James  v.  Insurance  Co.,  4  Cliff.  282,  P.  C. 
7,182. 

Distinguished,  Marshall  v.  Insurance  Co.,  27  N.  H.  166,  holding 
innocent  misrepresentation  immaterial  where  truth  was  known 
to  agent  of  insurer;  and  same  held  in  Continental  Ins.  Co.  v.  Kasey, 
25  Gratt  271,  18  Am.  Rep.  683. 

Insurance. —  In  this  case  the  nearest  magistrate's  certificate  re- 
quired by  policy  as  part  of  proof  of  loss  was  not  in  the  form  re- 
quired by  the  policy,  and  insufficiency  was  assumed  and  treated 
as  material,  p.  50. 

Cited,  and  relied  upon  as  precedent,  in  Perry  v.  Phoenix  Co., 
8  Fed.  645,  646,  certificate  of  magistrate  to  proof  of  loss  must 
be  in  form  required  by  policy;  so  held  also  in  ^tna  Ins.  Co.  t. 
Bank,  62  Fed.  226,  8  U.  S.  App.  554,  and  Great  Western  Ins.  Co. 
V.  Staaden,  26  111.  364,  to  same  effect;  Protection  Ins.  Co.  v.  Pherson, 
5-  Ind.  420,  holding  there  could  be  no  recovery  where  nearest 
magistrate  refused  certificate  and  it  was  given  by  next  nearest  one; 
Home  Ins.  Co.  v.  Duke,  43  Ind.  422,  no  recovery  can  be  had  until 
certificate  of  nearest  disinterested  magistrate  is  filed;  Leadbetter 
V.  Insurance  Co.,  13  Me.  268,  29  Am.  Dec.  506,  policy  cannot  be 
satisfied  by  certificate  of  any  but  nearest  magistrate;  Johnson  v.  In- 
surance Co.,  112  Mass.  52,  17  Am.  Rep.  67,  production  of  certificate  is 
condition  precedent  to  suit;  so  held  also  in  Lane  v.  Insurance  Co.,  50 
Minn.  230,  52  N.  W.  650,  17  L.  R.  A.  199,  and  Roumage  v.  Insurance 
Co.,  13  N.  J.  L.  114,  in  dissenting  opinion,  p.  124,  and  Kelly  v. 
Insurance  Co.,  141  Pa.  St  21,  23  Am.  St.  Rep.  257,  21  Atl.  448. 
Cited  generally,  McCann  v.  Insurance  Co.,  3  Neb.  207,  production  of 
proofs  of  loss  prerequisite  to  suit;  Chism  v.  Schipper,  51  N.  J.  L.  20, 
16  Ati.  321,  2  L.  R.  A.  548;  O'Brien  v.  Insurance  Co.,  63  N.  Y.  111. 

Insurance. —  In  this  case  the  notice  of  loss,  etc.,  was  received 
by  the  secretary  of  the  insuring  company,  p.  52. 

Cited,  Lewis  v.  Insurance  Co.,  52  Me.  498,  as  impliedly  recogniz- 
ing that  secretary  is  proper  officer  for  that  purpose. 

Insurance. —  Misdescription  of  insured  premises  to  avoid  the 
policy  must  not  only  be  untrue  but  must  be  such  as  would  occasion 
the  insurance  to  be  made  at  lower  premium  than  would  be  other- 
wise demanded,  p.  51. 

Affirmed,  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  518,  9  L.  517, 
holding  misdescription  not  a  ground  for  invalidating  policy  unless 
accompanied  by  reduction  of  premium;  Allen  v.  Insurance  Co.,  34 
La.  Ann.  765,  misdescription  must  be  material 
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Qualified  In  Hartman  y.  Insurance  Co.,  21  Pa.  St  477,  holding 
true  rule  to  be  that  misrepresentation  must  be  such  as  to  increase 
the  risk. 

Injniranee. —  Waiver  of  defect  in  proof  of  loss  will  not  be  inferred 
from  mere  failure  of  insurer  to  specify  it,  nor  from  investigation 
and  examination  into  the  loss,  p.  54. 

Cited  in  Gauche  v.  Insurance  Co.,  4  Woods,  106;  S.  C,  10  Fed. 
350,  holding  investigation  of  claim  by  insurer  does  not  dispense 
with  proof  of  loss  by  assured;  l^Mremen's  Ins.  Ck).  v.  Crandall,  33 
Ala.  18,  dissenting  opinion,  arguing  question  of  waiver  is  one  for 
jury,  collecting  cases;  Central  City  Ins.  Co.  v.  Oates,  86  Ala.  569, 
11  Am.  St.  Rep.  70,  6  So.  85,  failure  to  demand  proofs  is  not  a  waiver 
of  them;  Roumage  v.  Insurance  Co.,  13  N.  J.  L.  118,  nor  is  receipt 
of  defective  certificate  a  waiver  of  the  defect.  Cited  generally  in 
note  to  Hambleton  v.  Home  Ins.  Co.,  6  Biss.  97,  F.  C.  5,972;  Keenan 
V.  Insurance  Co.,  12  Iowa,  136,  137;  Shawmut  Sugar  Co.  v.  Insurance 
Co.,  12  Gray,  540. 

Distinguished  in  Tayloe  v.  Insurance  Co.,  9  How.  403,  13  L.  192, 
holding  delay  in  presenting  proofs  excused  by  refusal  of  company 
to  issue  policy;  Roumage  v.  Insurance  Co.,  13  N.  J.  L.  129,  notice  by 
insured  of  intention  to  defend  on  the  merits  is  a  waiver  of  technical 
defect  in  proof  of  loss.  So' held  also  in  Basch  v.  Insurance  Co.,  35 
N.  J.  L.  433,  remarking  that  the  principal  case  is  overruled  by 
Tayloe  v.  Insurance  Co.,  supra,  also  in  Jones  v.  Insurance  Co.,  36 
N.  J.  L.  36,  38,  lo  Am.  Rep.  411,  412;  in  iEtna  Ins.  Co.  v.  Tyler,  16 
Wend.  401,  30  Am.  Dec.  98,  reviewing  and  criticising  the  principal 
case;  and  in  West  Rockingham,  etc.,  Ins.  Co.  v.  Sheets,  26  Qratt 
87L 

Miscellaneous. —  Referred  to  for  statement  of  facts  upon  later 
appeal;  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  510,  9  L.  514; 
Perry  v.  Insurance  Co.,  11  Fed.  480,  no  insurable  interest  can  exist 
under  contract  ab  initio  void;  Phenix  Ins.  Co.  v.  Stocks,  149  111.  335. 
citation  should  be  10  Pet  507,  and  in  connection  with  later  appeal; 
Continental,  etc.,  Ins.  Co.  v.  Lippold,  3  Neb.  395.  Cited  erroneously, 
Peoria,  etc.,  Ins.  Co.  v.  Walser,  22  Ind.  85;  Duclos  v.  Insurance  Co., 
23  La.  Ann.  333,  holding  policy  void  for  failure  to  notify  company  of 
subsequent  insurance;  Miltensberger  v.  Beacom,  9  Pa.  St  199,  in- 
surance effected  without  knowledge  of  one  interested  may  be  after 
loss  recovered  by  him  from  insured,  who  has  collected  it  from  the 
insurer.  Cited  In  note,  50  Am.  Dec.  104;  Clark  v.  Insurance  Co., 
8  How.  248,  12  L.  1066. 

2  Pet  58-96,  7  L.  347,  GARDNER  v.  COLLINS. 

Statutes  —  Local  law. —  Judicial  construction  of  State  law  affect- 
ing real  property  is  recognized  by  Federal  courts  as  part  of  the 
local  law,  p.  85. 
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Cited  and  followed  in  Beals  v.  Hale,  4  How.  54,  11  L.  873,  Judicial 
construction  must  be  made  by  court  of  last  resort;  Webster  v. 
Cooper,  14  How.  504,  14  L.  517,  collecting  cases,  and  applying 
rule  to  decision  of  State  court  that  statute  of  State  was  unconsti- 
tutional; Thompson  y.  Phillips,  Bald.  285,  F.  C.  13,974,  following 
State  construction  as  to  effect  of  Judicial  sales;  In  re  WyUie,  2 
Hughes,  459,  F.  O.  18,112,  construing  State  homestead  law,  ap- 
plying rule  and  reviewing  authorities;  Mitchell  v.  Lipplncott,  2 
Woods,  478,  F.  C.  9,065,  applying  rule  to  State  law  regulating  effect 
of  mortgages  by  married  women;  McClure  y.  Owen,  20  Iowa,  254, 
denying  authority  of  United  States  Supreme  Court  to  disregard 
construction  which  highest  tribunal  of  State  has  placed  on  its  own 
statute;  HiUer  v.  Shattuck,  1  Flipp.  274,  F.  O.  0,504,  adhering  to 
State  construction  of  Michigan  law  as  to  effect  of  Judgment  In 
ejectment  upon  the  title;  Bloodgood  y.  Grasey,  31  Ala.  589,  holding 
by  analogy  that  foreign  laws  are  to  receive  construction  given  in 
the  courts  of  their  own  country,  collecting  cases.  Cited  generally, 
Lane  v.  Ruhl,  103  Mich.  42,  61  N.  W.  348. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  365,  2 
S.  Ct.  22,  collecting  authorities,  and  holding  that  in  matters  of 
general  commercial  law  the  Federal  courts  are  not  bound  by  State 
law.  • 

Statutes. —  Uniform  course  of  practice  of  long  continuance  is  of 
great  authority  in  construing  ancient  statutes,  p.  85. 

Cited  in  Ikelheimer  v.  Chapman,  32  Ala.  697,  dissenting  opinion, 
remarking  that  uniform  practice  is  one  of  the  lights  by  which 
statutes  are  to  be  construed;  Wetmore  v.  State,  55  Ala.  201,  con- 
struing penal  statute  and  holding  that  long-continued  construction 
adopted  by  administrative  authorities  is  legitimate  aid  to  statutory 
construction. 

Statutes. —  The  legislative  intention  must  be  derived  from  the 
words  of  the  act  and  not  from  conjectures  aliunde,  p.  86. 

Cited  in  Davis  v.  Justice,  31  Ohio  St.  367,  dissenting  opinion, 
construing  statute  against  sales  of  intoxicating  liquors;  Henry  v. 
Trustees,  48  Ohio  St  683,  30  N.  E.  1126,  dissenting  opinion,  con- 
struing statute  authorizing  town  trustees  to  acquire  lands  for  certain 
purposes;  Irwin  v.  Irwin,  2  Okl.  220,  37  Pac.  560,  dissenting 
opinion,  construing  divorce  law;  McFarren  v.  Umatilla  Co.,  27  Or. 
313,  40  Pac.  1013,  construing  act  granting  certain  Jurisdiction  to 
Justices'  court;  State  ex  rel.  v.  Swltzler,  143  Mo.  327,  65  Am.  St 
Rep.  668,  45  S.  W.  252,  40  L.  R.  A.  289,  construing  inheritance  tax 
law.    Cited  in  note,  27  Am.  Rep.  519. 

Descent. —  A  person  is  of  the  blood  of  another  who  has  any  por- 
tion of  the  same  blood  derived  from  a  common  ancestor,  p.  87. 

Cited  to  this  point.  Miller  v.  Speer,  38  N.  J.  Cq.  572. 
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Succession. —  The  phrase  "  of  the  blood  "  in  a  statute  of  descents 
Includes  the  half  blood  as  well  as  the  whole  blood,  p.  89. 

Cited  in  Cole  v.  Batley,  2  Curtis,  563,  F.  0.  2,977,  holding 
maternal  grandfather  is  *'  of  the  blood  "  of  the  intestate's  mother; 
Stallworth  y.  Stallwoilh,  29  Ala.  79,  remarking  that  distinction  be- 
tween whole  and  half  blood  has  been  abolished  in  Alabama  by 
statute;  Kelly  v.  Maguire,  15  Ark.  589,  596,  following  rule;  Ander- 
son V.  Bell,  140  Ind.  382,  39  N.  E.  737,  29  L.  R.  A.  554,  &  n.,  "  brother  " 
includes  "  half  brother; "  so  held  also  in  Rowley  v.  Stray,  32  Mich. 
75,  Wheeler  v.  Clutterbuck,  52  N.  Y.  70,  Oliver  v.  Sanders,  8  Ohio 
St.  507,  and  Hart's  Appeal,  8  Pa.  St.  37,  all  to  same  effect;  Beebe 
V.  Grifflng,  14  N.  Y.  243,  245,  applying  rule  to  construction  of 
New  York  statute;  Baker  v.  Chalfant,  5  Whart  481,  to  Pennsylvania 
statute;  and  cited,  61  Am.  Dec.  656,  660,  in  extended  notes  on 
inheritance  by  the  half  blood. 

Distinguished  in  Robertson  v.  Burrell,  40  Ind.  835,  where  there 
was  express  statutory  provision  regulating  inheritance  by  kindred 
of  the  halt  blood,  and  also  in  Amy  v.  Amy,  12  Utah,  335,  42  Pac. 
1133. 

Descent. —  Where  statute  provides  that  an  estate  of  inheritance 
in  case  of  intestacy  shall  go  to  the  kin  next  to  the  intestate  of  the 
blood  of  "  the  person  from  whom  such  estate  came,"  it  is  the  next 
of  kin  of  the  immediate  ancestor  making  the  gift  or  devise  who  are 
entitled  to  share,  p.  90. 

Cited  and  principle  followed  in  Cole  y.  Barley,  2  Curt  564,  F. 
O.  2,977,  holding  under  same  statute  maternal  grandfather  takes  es- 
tate which  descended  to  intestate  from  her  mother  to  exclusion  of 
brothers  and  sisters  of  the  mother;  West  v.  Williams,  15  Ark.  693, 
arguing  that  one  taking  by  devise  from  his  grandmother  is  in  by 
purchase  and  becomes  himself  a  stock  of  descent.  Followed,  Buck- 
ingham V.  Jacques,  37  Conn.  405,  adopting  above  rule  under  similar 
statute,  and  again  in  Clark  v.  Shailer,  46  Conn.  123;  Smith  v.  Croom, 

7  Fla.  174,  178,  applying  rule  and  holding  words  in  statute  "gift, 
devise  and  descent  from  father"  to  mean,  mediate  and  not  im- 
mediate descent  from  father;  Case  v.  Wildridge,  4  Ind.  54,  hold- 
ing "descent  from  mother"  does  not  mean  or  include  "descent 
from  maternal  grandfather; "  Murphy  v.  Henry,  35  Ind.  450,  de- 
scents under  Indiana  statute  must  be  direct  and  immediate; 
Stewart  v.  Jones,  8  Gill  &  J.  28,  discussing  Maryland  statute  of 
descents  and  holding  that  though  descent  is  immediate  from  per- 
son last  seized  the  inheritable  blood  is  derived  from  the  ancestor 
from  whom  it  descended  to  him;  Cutter  v.  Waddingham,  22  Mo. 
264,  applying  rule  to  construction  of  Missouri  statute;  Wheeler  v. 
Clutterbuck,  52  N.  Y.  71,  to  New  York  statute;  Prickett  v.  Parker, 

8  Ohio  St.  396,  to  Ohio  statute;  and  also  in  Brower  v.  Hunt,  18 
Ohio  St  340;  Morris  v.  Potter,  10  R.  L  70,  following  principal  case 
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and  adopting  rule.  Cited  generally  in  Ronndtree  y.  Pursell,  11  Ind. 
App.  538,  39  N.  E.  751,  construing  statute  relating  to  succession  of 
personal  property,  and  in  12  Am.  St  Rep.  104,  110,  in  exhaustiye 
note,  collecting  authorities  on  this  and  other  propositions  relating 
to  succession  to  estates  of  intestates  generally. 

Miscellaneous. —  Cited  generally,  Saunders  t.  Gould,  4  Pet  392, 
7  L.  897.  Erroneously  cited,  Clark  t.  Manufacturers'  Ins.  Co.,  8 
How.  248,  12  L.  1066.  and  Coovert  v.  O'Oonner,  8  Watts,  477. 

2    Pet    96-106,    7    L.    860,    WILLIAMS   V.    BANK    OF   UNITED 
STATES. 

Bills  and  notes. —  If  parties  reside  in  the  same  town,  the  In- 
dorser  must  be  personally  notified  of  dishonor,  either  verbally  or 
in  writing,  or  a  written  notice  left  at  his  ofllce  or  place  of  business, 
p.  lOL 

Cited,  Bowling  y.  Harrison,  6  How.  257,  12  L.  428,  holding  notice 
through  the  post-office  may  not  ordinarily  be  substituted  for  that 
required  by  above  rule;  Stephenson  v.  Primrose,  8  Port  159,  33 
Am.  Dec.  283,  discussing  question  generally;  Riyes  y.  Parmley,  18 
Ala.  261,  if  left  at  place  of  business  notice  should  be  given  to  clerk 
or  person  in  charge;  Brindley  v.  Barr,  3  Harr.  419,  notice  by  post 
insufficient;  Grinman  v.  Walker,  9  Iowa,  428,  notice  by  mall  is 
sufficient  if  it  be  shown  that  it  actually  reached  party;  Bank  v. 
Baldwin,  17  N.  J.  L.  489,  applying  rule;  Brown,  v.  Bank,  85  Ya. 
98,  7  S.  E.  358,  rule  applies  when  parties  live  within  same 
postal  delivery,  though  not  exactly  in  same  town.  Cited  gen- 
erally, Glndrat  v.  Bank,  7  Ala.  332;  Wallace  v.  Crilley,  46  Wis.  578^ 
1  N.  W.  302,  and  collected  with  other  cases  in  note,  38  Am.  Dec.  608. 

Bills  and  notes. —  It  is  sufficient  diligence  in  giving  notice  of 
dishonor  if  the  indorsee's  agent  call  at  indorser's  residence  and 
finding  the  place  locked  and  upon  inquiry  learning  that  he  has  left 
the  town  but  for  how  long  is  unknown,  makes  no  further  effort 
to  give  notice,  pp.  101,  106. 

Cited  in  Dickins  v.  Beal,  10  Pet  581,  9  L.  541,  collecting  cases 
on  what  acts  constitute  due  diligence;  Wiseman  v.  Chlappella,  23 
How.  377,  16  L.  469,  holding  demand  sufficient  when  notary  went 
several  times  to  office  of  acceptors  on  day  when  bill  was  due  and 
found  doors  closed  and  nobody  to  answer  any  demand;  McGrew  v. 
Toulmin,  2  Stew.  &  P.  434,  holding  notice  mailed  to  place  where 
maker  had  been  in  habit  of  receiving  his  mail  sufficient,  although 
some  three  months  before  he  had  changed  his  place  of  receiving 
mail  to  a  nearer  post-office;  Howe  v.  Bradley,  19  Me.  35,  if  door  is 
locked  during  business  hours  further  effort  to  give  notice  un- 
necessary; Thompson  v.  Bank,  3  Hill  L.  83,  30  Am.  Dec.  358,  reason- 
able diligence  is  question  of  fact  for  the  Jury;  Clark  v.  Bigelow, 
16  Me.  249,  due  diligence  to  give  notice  excuses  failure;  so  also  held 
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in  Kleekamp  v.  Meyer,  5  Mo.  App.  448;  McVeigh  v.  Bank,  26  Gratt 
806,  collecting  anthorities  on  what  constitutes  due  diligence,  and 
see  valuable  note  in  88  Am.  Dec.  616. 

Bills  and  notes. —  If  when  notice  of  nonpayment  is  to  be  given 
the  party  entitled  to  it  be  absent  from  the  State  and  has  left  ilo 
agent  to  receive  it,  the  law  dispenses  with  giving  him  regular 
notice,  p.  102. 

Cited  in  Atherton  v.  Thornton,  8  N.  H.  182,  applying  rule  by 
analogy  to  notice  to  fix  liability  of  bail. 

Bills  and  notes.—  Notice  of  dishonor  should  be  given  at  the  resi- 
dence of  the  indorser,  p.  102. 

Cited  in  Foard  v.  Johnson,  2  Ala.  568,  36  Am.  Dec.  423,  holding 
that  notice  by  mail  to  place  of  date  of  bill  is  not  sufficient  unless  it 
appears  that  that  is  residence  of  drawer  or  indorser,  or  that  resi- 
dence is  unknown;  and  so  also  in  Branch  Bank  v.  Peirce,  3  Ala. 
325;  Stamps  v.  Brown,  Walk.  (Miss.)  530,  where  parties  reside  in 
different  towns,  notice  by  mail  suffices. 

Distinguished  in  Tunstall  v.  Walker,  2  Smedes  &  M.  659,  where 
indorser  has  no  known  residence  or  place  of  business,  no  notice  is 
necessary;  Bix>wn  v.  Jones,  113  Ind.  49,  3  Am.  St  Rep.  625,  13  N.  E. 
858,  holding,  where  place  of  payment  is  specified  in  bill,  present- 
ment must  be  made  there. 

Bills  and  notes.—  If  giving  of  notice  of  dishonor  is  prevented  by 
the  act  of  the  person  entitled  to  it,  the  performance  of  the  condition 
is  excused,  p.  102. 

Cited  in  The  Steamboat  Joseph  E.  Coffee,  Olcott,  404,  F.  C.  7,536, 
it  is  an  inherent  quality  of  every  condition  dependent  on  the  volition 
of  a  party  that  he  shall  not  be  prevented  from  performing  it  by  one 
to  whose  benefit  the  nonperformance  is  to  inure;  City  Bank  of  Ra- 
cine V.  Babcock,  1  Holmes,  184,  F.  C.  2,741,  where  bank  had  no 
place  where  notice  could  be  served  In  order  to  entitle  pledgee  to 
sue,  it  was  held  that  notice  was  dispensed  witJi;  Stephenson  v.  Prim- 
rose, 8  Port  162,  33  Am.  Dec.  284,  holding  notice  excused  if  drawer 
absent  from  his  place  of  business  during  business  hours;  John  v. 
Bank,  57  Ala.  99,  where  absence  from  place  of  business  is  relied 
upon  to  excuse  notice,  it  must  be  shown  that  absence  was  during 
business  hours. 

Contracts  —  Performance.— If  a  party  to  a  contract  who  Is  en- 
titled to  the  benefit  of  a  condition  upon  the  performance  of  whieli 
his  responsibility  Is  to  arise,  dispense  with,  or  by  any  act  of  his 
own  prevent  the  performance,  the  opposite  partj'  is  excused  from 
proving  a  strict  compliance  with  the  condition,  p.  102. 

Cited  and  principle  followed  in  Hamilton  v.  Mutual  Life  Ins.  Co., 
9  Blatchf.  256,  F.  C.  5,980,  where  insurance  company  prevented 
punctual  payment  of  premiums  oy  withdrawal  of  agency;  Brady  v. 
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Stillman,  31  Fed.  703,  holding  defendant  cannot  plead  nonperform- 
ance of  condition  which  he  himself  has  prevented;  Rislnger  t. 
Cheney,  2  Gilra.  90,  where  performance  was  prevented  by  injunction, 
held  that  party  was  in  default  who  permitted  continuance  of  in- 
junction; Attix  V.  Pelan,  5  Iowa,  342,  holding  agents  to  sell  excused 
from  showing  performance  as  condition  precedent  to  recovery  for 
commissions,  wliere  owner  himself  had  previously  sold  property  in 
question;  Padden  v.  Marsh,  34  Iowa,  524,  holding  offer  to  return 
property  excused  by  notice  that  it  will  not  be  received;  Larned  v. 
Dubuque,  8G  Iowa,  181,  53  N.  W.  110,  noncollection  of  full  amount 
sued  for  by  attorney  excused  by  compromise  by  his  client;  Smith 
V.  Railroad  Co.,  36  N.  H.  489,  agreement  to  refer  as  condition  prece- 
dent to  suit  cannot  be  set  up  by  party  who  has  prevented  reference, 
collecting  cases;  Schwartzbach  v.  Union,  25  W.  Va.  649,  holding 
surrender  of  insurance  policy  waived  by  notice  that  It  would  not 
be  accepted;  Boylngton  v.  Sweeney,  77  Wis.  68,  45  N.  W.  942,  offer 
of  performance  excused  by  notice  tliat  it  will  not  be  accepted,  col- 
lecting cases.  Affirmed  generally  in  Doyle  v.  Teas,  4  Scam.  263, 
collecting  authorities;  Car  Co.  v.  Menzies,  90  Ind.  85,  46  Am.  Rep. 
198;  Viele  v.  Insurance  Co.,  26  Iowa,  52,  96  Am.  Dec.  98;  Eliot  Nat. 
Bank  v.  Beal,  141  Mass.  569,  6  N.  E.  744;  Schmidt  y*  Insurance  Co., 
2  Mo.  App.  341. 

Bules  of  practice.— The  court  refused  to  hear  argument  upon 
the  proposition  that  rules  adopting  the  practice  of  State  courts  must 
be  in  writing,  and  expressed  Itself  as  satisfied  with  the  contrary 
conclusion  reached  in  Fullerton  v.  Bank,  1  Pet  604,  7  L.  280,  p.  106. 

Cited  generally  in  Citizens'  Banic  v.  Farwell,  56  Fed.  574,  12  U.  S. 
App.  409. 

Miscellaneous.— Cited  in  Whitaker  v.  Morrison,  1  Fla.  33,  44  Am. 
Dec.  031,  reasonableness  of  notice  is  mixed  question  of  law  and 
fact;  Railroad  Co.  v.  Frederic,  46  Miss.  11;  Conkling  v.  King,  10 
N.  Y.  442. 

2   Pet.   107-120,   7  L.   308,    VENABLE    v.    BANK    OF    UNITED 
STATES. 

Fraudulent  conveyance.—  A  deed  made  by  a  person  upon  the  eve 
of  a  decree  being  rendered  against  him  for  a  large  sum,  conveying 
all  his  property  to  his  brother-in-law^,  w^ho  was  not  known  to  possess 
property  sufficient  to  pay  the  purchase  money,  and  suffered  the 
property  to  remain  in  the  possession  of  the  grantor  will  be  set  aside 
as  fraudulent,  p.  112,  et  seq. 

Cited  in  Marshall  v.  Croom,  60  Ala.  132,  holding  void  a  deed  of  in- 
solvent, pending  suits  against  him,  conveying  all  his  property  to 
near  relation,  as  against  grantee  who  knows  of  existence  of  the 
debts  of  grantor;  Clark  v.  Snelling,  1  Ind.  382,  holding  void  a  deed 
executed  without  consideration  and  mala  fide;  Weber  v.  Rothchild, 
15  Or.  392,  3  Am.  St  Rep.  168,  15  Pac.  654,  actual  payment  of  pur* 
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chase  money  essential  to  bona  fides;  and  in  note  to  42  Am.  Dec.  631, 
on  acts  of  vendor  when  admissible  as  against  vendee,  to  show  f rniul, 
collecting  authoiities. 

FartiMi  to  actions.-— In  proceedings  to  set  aside  conveyance  of 
real  estate  made  In  fraud  of  rights  of  creditors,  it  is  not  necessary 
to  make  mortgagee  of  estate  a  party,  his  rights  not  being  brought 
into  question,  p.  112. 

Bvidenco.— Acts  and  confessions  of  grantor,  though  not  admis- 
sible after  conveyance  to  prejudice  his  grantee's  title,  may  be  ad- 
missible to  disprove  a  grantor's  answer  In  a  cause,  p.  119. 

Miscellaneous.—  Cited  generally  in  Harris  v.  Alcock,  10  Gill  &  J. 
252,  32  Am.  Dec.  166.  Cited  erroneously  in  Railroad  Co.  v.  Ragsdale, 
51  Miss.  454.  Cited  in  Williams  v.  Eikenberry,  25  Neb.  725.  13  Am. 
St  Rep.  519,  41  N.  W.  771,  remarking  principal  case  incorrectly 
cited  in  Bump  on  Fraudulent  Conveyances;  Magnlac  v.  Thompson. 

1  Bald.  357.  F.  C.  8,956. 

V 

2  Pet  121-135,  7  L.  368,  BANK  OF  UNITED  STATES  V.   COR- 

CORAN. 

Bills  and  notM.— Notice  of  nonpayment  is  sufllcient  to  charge 
Indorser.  if  actually  received  by  him,  though  left  at  an  Improper 
place,  p.  132. 

Cited  and  rule  applied  in  Dickins  v.  Beal,  10  Pet  579,  581,  9  L. 
541,  542,  holding  notice  may  be  established  either  directly  or  by 
proof  of  due  diligence;  McClain  T.  Waters,  9  Dana,  57,  rule  particu- 
larly applicable  where  person  to  be  noticed  has  no  known  residence; 
Bradley  v.  Davis.  26  Me.  52,  applying  rule;  Hallowell  v.  Curry,  41 
Pa.  St  826,  applying  rule  and  collecting  cases;  Grinman  v.  Walker, 
9  Iowa,  428,  holding  analogously,  that  notice  of  suit  through  the 
nuUl  Is  sufficient,  accompanied  by  proof  that  it  was  actually  received 
by  the  sendee  on  the  proper  day;  First  Nat.  Bank  v.  Wood,  51  Yt 
474.  31  Am.  Rep.  693,  and  Terbell  v.  Jones,  15  Wis.  256,  holding 
similarly.  Cited,  arguendo,  Cabot  Bank  v.  Warner,  10  Allen,  524, 
and  collected  with  other  cases  in  note  on  this  point,  38  Am.  Dec.  607. 

Bvidence.— Presumptions  from  evidence  given  in  a  cause,  of  the 
existence  of  particular  facts,  are  In  many  cases  mixed  questions  of 
law  and  fact,  p.  133. 

Cited  in  Bell  v.  Bank,  7  Gill,  232,  holding  question  of  due  diligence 
is  one  of  law;  Wright  v.  Schroeder,  2  Curt  552,  F.  C.  18,091.  holding 
question  whether  evidence  has  any  legitimate  tendency  to  prove 
matter  in  issue  is  one  for  the  court;  Butler  v.  Stocking,  8  N.  Y.  412, 
holding  similarly  to  last  case.  Cited  generally  in  Trott  v.  West, 
9  Yerg.  436. 

Bills  and  notes.—  Rule  that  notice  of  nonpayment  must  be  given 
at  indorser's  residence  or  place  of  business  cannot  be  escaped  by 
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leaving  notice  at  another  place,  where  notices  were  sometimes  left, 
p.  134. 

Cited  and  applied  in  Fowler  v.  Warfield,  4  Cr.  C.  0.  71,  F.  O.  5,004, 
holding  notice  addressed  to  one  town  when  indorser  lived  at  an- 
otner  cannot  be  made  good  by  proof  of  a  custom  at  the  post-office 
to  forward  letters  to  addressee  when  he  was  a  known  resident  of 
the  latter  town. 

Distinguished  in  Wilkins  v.  Bank,  6  How.  (Miss.)  222,  notice  may 
be  left  with  one  whom  the  person  to  be  noticed  has  by  usage  im- 
pliedly constituted  his  agent  for  the  receipt  of  letters;  Bank  of 
Commonwealth  v.  Mudgett,  44  N.  Y.  521,  holding  desk  In  the  custom- 
house may  be  place  of  business  within  rule;  and  cited  in  note,  3S 
Am.  Dec.  614,  collecting  cases. 

Miscellaneous.—  Cited  generally  in  Hitchcock  v.  McGehee,  7  Fort 
6«2.    Cited  erroneously  in  Allen  v.  Kirk,  81  Iowa,  664,  47  N.  W.  908. 

2  Pet  136.  7  L.  374,  JACKSON  v.  TWBNTYMAN. 

Federal  courts.—  The  judicial  power  of  United  States  courts  does 
not  extend  to  suits  where  an  alien  is  a  party,  unless  a  citizen  is 
the  adverse  party,  p.  136. 

Cited  and  rule  followed  in  Prentiss  v.  Brenoan,  2  Blatchf.  164, 
F.  O.  11,385;  in  Hinckley  v.  Byrne,  Deady,  227,  F.  C.  6,510;  in 
Pooley  v.  Luco,  72  Fed.  561,  and  also  in  Orosco  v.  Gagliardo,  22 
Cal.  85;  in  Cissel  v.  McDonald,  16  Blatchf.  151,  F.  O.  2,729,  holding 
citizen  of  District  of  Columbia  not  a  citizen  of  a  State  within  the 
rule;  Stuart  v.  Easton,  156  U.  S.  47,  39  L.  341,  15  S.  Ot  268.  holding 
allegation  that  party  is  "  of  a  certain  place,"  insufficient  allegation 
of  citizenship  of  that  place;  Bateau  v.  Bernard,  3  Blatchf.  248,  F.  C. 
11,579,  holding  no  Jurisdiction  where  the  parties  are  all  aliens  except 
one  immaterial  party;  Blair  v.  Manufacturing  Co.,  7  Neb.  155,  if 
Circuit  Court  wrongfully  assume  jurisdiction  its  judgment  is  void. 

Distinguished  in  State  v.  Lewis,  12  Fed.  3;  S.  C,  14  Fed.  67,  hold- 
ing Federal  courts  have  jurisdiction  of  action  between  a  State  and 
subjects  of  a  friendly  foreign  power. 

Federal  courts  —  Citizenship.— Where  diverse  citizenship  confers 
jurisdiction  on  the  Federal  courts,  citizenship  must  appear  on  the 
record,  p.  136. 

Cited  in  Grace  v.  Insurance  Co.,  109  U.  S.  284,  27  L.  935,  3  S.  Ct 
211.  Herndon  v.  Insurance  Co.,  107  N.  C.  1C5,  12  S.  B.  242,  Donal<!son 
V.  Hazen,  Hemp.  424,  425,  F.  C.  3,984,  applying  rule.  Cited,  argu- 
endo, Tunstall  v.  Worthington,  Hemp.  664,  F.  C.  14,239,  refusing  to 
entertain  action  where  the  only  party  who  was  a  citizen  of  a  differ- 
ent State  was  a  garnishee  and  an  Immaterial  party.  Cited  in  United 
States  V.  Woolsey,  28  Fed.  Cas.  767,  on  general  proposition  tliat 
United  States  courts  being  of  limited  Jurisdiction,  pleadings  must 
show  Jurisdiction. 
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2  Pet  137-149,  7  L.  374,  VAN  NESS  v.  PACARD. 

FixtuTM.— General  rule  Is  that  whatever  is  once  annexed  to  the 
freehold  becomes  part  of  it  and  cannot  be  removed  except  by  him 
who  is  entitled  to  the  Inheritance,  p.  143. 

Cited  and  principle  followed  in  Mitchell  v.  BiUingsley,  17  Ala.-  393, 
holding  fruit  trees  fixtures;  Harkness  t.  Sears,  26  Ala.  497,  62  Am. 
Dec  744,  holding  stationary  machinery  fixtures  as  between  vendor 
and  vendee;  Marks  v.  Ryan,  63  Cal.  Ill,  bam  and  dwelling-house 
are  fixtures;  Hamilton  v.  Huntley,  78  Ind.  624,  41  Am.  Rep.  595,  re- 
viewing authorities  and  holdiujg^  machinery  attached  so  as  to  be 
easily  removed,  fixtures  as  between  seller  of  same  and  mortgaget* 
of  premises;  Davis  v.  Eastham,  81  Ky.  118,  holding  mill  a  fixture 
and  part  of  realty,  notwithstanding  express  exception  in  mortgage; 
McKlm  V.  Mason,  3  Md.  Ch.  195,  holding  boiler  and  engine  of  cotton 
factory  part  of  the  realty;  Stillman  v.  Hamer,  7  How.  (Miss.)  423, 
buildings  erected  without  any  contract  with  owner  belong  to  the 
land;  Switzer  v.  Allen,  11  Mont  164,  27  Pac.  403,  buildings  erected 
by  lessee  >under  agreement  that  they  were  to  be  paid  for  by  lessor 
are  part  of  the  realty;  Conner  v..  Coffin,  22  N.  H.  541,  manure  on  a 
farm  is  part  of  the  realty.    Cited,  arguendo,  In  Jones  v.  Railroad 
Co.,  70  Ala.  230;  Central  Branch  R.  R.  Co.  v.  Fritz,  20  Kan.  436, 
27  Am.  Rep.  180,  holding  fixture  part  of  realty  remains  property  of 
owner  of  realty,  notwithstanding  it  has  been  wrongfully  severed  and 
afilxed  to  lands  of  another;  Coombs  v.  Jordan,  3  Bland,  312,  22  Am. 
Dec.  260,  what  are  fixtures  depends  on  the  circumstances  of  each 
particular  case;  Home  v.  Smith,  105  N.  C.  325,  18  Am.  St  Rep.  905, 
11  S.  E.  374,  engine  and  boiler  affixed  by  vendor  are  fixtures;  McCul- 
lough  V.  Irvine,  13  Pa.  St.  441,  as  also  a  substantial  brick  building 
erected  by  tenant  for  life;  Henderson  v.  Ownby,  56  Tex.  649,  42  Am. 
Rep.  692,  and  erections  by  defendant  pending  ejectment;  Leland  v. 
Gassett,  17  Vt  410,  411,  buildings  erected  by  son  upon  lands  of 
father,  relying  upon  promise  to  convey  to  him,  are  part  of  the 
realty. 

Distinguished  in  Croomle  v.  Hoover,  40  Ind.  5C,  tenant  may  re- 
move any  buildings  erected  by  him  for  the  better  enjoyment  of  the 
leased  premises;  Howard  v.  Fessenden,  14  Allen,  128,  collecting 
cases,  dwelling-house  erected  by  tenant  of  tenant  for  life  may  be  re- 
moved by  the  former;  Gregg  v.  Railway  Co.,  48  Mo.  App.  498,  tenant 
may  remove  fixtures  erected  under  special  agreement  to  permit  re- 
moval; Lanphere  v.  Lowe,  3  Neb.  136,  137,  improvements  so  made 
as  to  be  easily  removed  are  treated  as  personal  property,  and  sub- 
jected to  levy  and  sale  as  such;  Dame  v.  Dame,  38  N.  H.  430,  75 
Am.  Dec.  197,  house  erected  by  one  on  lands  of  another  under  an 
agreement  that  he  may  remove  it  at  pleasure  does  not  become  pai't 
of  the  realty;  Teaff  v.  Hewitt,  1  Ohio  St  532,  59  Am.  Dec.  647,  hold- 
ing machinery  in  woolen  mill  attached  only  by  cleats,  not  fixtures; 
Ross's  Appeal,  9  Pa.  St  404,  engine-house  erected  by  vendee  may 
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be  removed  by  him;  Hill  v.  Wentworth,  28  Vt  436,  machinery  fas- 
tened by  cleats,  held  not  part  of  realty. 

Fixtures  erected  for  purposes  of  trade  may  be  removed  by  the 
tenant  during  his  term,  pp.  143,  144. 

Cited  and  i-ule  applied  in  Freeman  v.  Dawson,  110  U.  S.  270,  28 
L.  143,  4  S.  Ot.  98,  and  Lemar  v.  Miles,  4  Watts,  332,  they  may  be 
taken  In  execution  against  the  lessee;  Hensley  v.  Brodie,  16  Ark. 
523,  sale  and  delivery  of  possession  of  machinery  is  sufficient  sever- 
ance to  give  title  to  buyer  as  against  subsequent  purchaser  of  the 
freehold;  Grippen  v.  Morrison,  13  Mich.  31,  where  estate  of  tenant 
is  indefinite,  fixtures  ifXRj  be  removed  after  lapse  of  the  tenancy; 
Bircher  y.  Parker,  40  Mo.  120,  or  where  removal  has  been  enjoined; 
Goodman  v.  Railroad  Co.,  45  Mo.  35,  100  Am.  Dec.  336,  holding 
similarly  to  preceding  case;  Wiggins  Ferry  Ob.  v.  Railway  Ck>.,  142 
U.  S.  416^  35  li.  1063,  12  S.  Gt  194,  rails  of  railway  company  are 
trade  fixtures  within  the  rule;  Brown  v.  Reno  Go.,  55  Fjed.  234,  also 
buildings  and  machinery  of  electric  light  company;  Garr  v.  Railroad 
Co.,  74  Ga.  81,  82,  a  railway  depot;  Moore  v.  Smith,  24  Ul.  516,  dis- 
tillery machinery;  Searl  v.  School  District,  133  U.  S.  561,  33  L.  746, 
10  S.  Gt  376,  arguendo,  rule  does  not  apply  where  agreement  raises 
no  presumption  that  improvements  were  intended  to  be  transferred; 
State  V.  Bonham,  18  Ind.  233,  sawmill  and  machinery  are  trade  fix* 
tures;  Russell  v.  Richards,  10  Me.  431,  25  Am.  Dec.  255,  a  mill;  North- 
em  Central  Ry.  Go.  v.  Canton  Co.,  30  Md.  353,  railway  depots,  road- 
bed and  rails;  Hanrahan  v.  O'Reilly,  102  Mass.  204,  a  bowling  alley; 
Firth  y.  Rowe,  53  N.  J.  Bq.  525,  SZ  AtL  1066,  a  livery-stable;  Ombony 
y.  Jones,  19  N.  Y.  243,  a  ballroom;  Western  N.  G.  Ry.  Go.  v.  Deal,  90 
N.  C.  112,  a  railway  depot;  Oregon  R.  &  N.  Go.  v.  Mosier,  14  Or. 
522,  58  Am.  Rep.  324,  13  Pac.  302,  railway  improvements;  Hill  v. 
Sewald,  53  Pa.  St  274,  91  Am.  Dec.  211,  so  boilers  in  a  mill  may 
be  removed  by  tenant;  Padgett  v.  Cleveland,  33  S.  G.  348,  11  S.  B. 
1072,  as  also  sash  and  door  manufacturing  machinery;  Texas  & 
Pac.  Ry.  Co.  v.  Hays,  3  Tex.  Civ.  App.  82,  railway  improvements; 
Wing  v.  Gray,  36  Vt  268,  hop  poles;  Second  Nat  Bank  v.  Merrill, 
69  Wis.  511,  34  N.  W.  517,  also  paper  manufacturing  machinery; 
Dawson  v.  Daniel,  2  Flipp.  317,  F.  G.  3,669,  holding  machinery  part 
of  a  leasehold.  Cited  generally.  Steers  v.  Daniel,  4  Fed.  599,  dis- 
cussing nature  of  levy  under  execution  when  fixtures  consist  of 
ponderous  machinery;  Ross  v.  Campbell,  9  Colo.  App.  40,  47  Pac.  465, 
tenant  may  remove  whatever  fixtures  can  be  removed  without  in- 
Jury  to  the  freehold;  La  Salle  Co.  Mfg.  Go.  v.  Ottawa,  16  UL  421, 
fixtures  for  purposes  of  trade  are  real  chattels;  Grippen  v.  Morriso, 
13  Mich.  34,  test  is  whether  fixtures  can  be  removed  without  injury 
to  tte  freehold. 

Distinguished  in  Sampson  v.  Camperdown  Mills,  64  Fed.  942,  fix- 
tures must  be  removed  during  the  term;  Dostal  y.  McCaddon,  85 
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Iowa,  821,  collecting  cases  and  ruling  similarly  to  preceding  case; 
White  V.  Amdt,  1  Whart.  93,  ruling  similarly;  Doak  v.  Wiswell,  38 
Me.  572,  tenant  by  curtesy  not  a  tenant  within  the  rule;  Coilamore 
V.  GiUis,  149  Mass.  581, 14  Am.  St.  Rep.  461,  22  N.  E.  47,  6  L.  R.  A.  152, 
&  n.,  baker's  oven  not  removable  without  destruction  of  building  is 
not  a  trade  fixture;  Perkins  y.  Swank,  43  Miss.  361,  fixtures  erected 
by  a  vendee  are  not  severable.  Cited,  but  not  followed.  Freeman 
T.  Lynch,  8  Neb.  196,  reviewing  cases  at  length  and  holding  house 
erected  by  claimant  a  fixture;  Comer  v.  Coffin,  22  N.  H.  541,  review- 
ing cases  and  holding  manure  a  fixture  not  removable  by  farm 
tenant. 

Commoxi  law.— Only  those  principles  of  the  common  law  were 
adopted  in  this  country  which  were  applicable  to  its  situation,  p. 
144. 

Cited  in  Simpson  v.  State,  59  Ala.  13,  31  Am.  Rep.  7,  refusing  to 
apply  common  law  on  subject  of  spring  guns;  Wagner  v.  Bissell,  3 
Iowa,  403,  refusing  to  apply  common  law  as  to  trespass  by  cattle, 
reviewing  authorities;  Plerson  v.  Lane,  60  Iowa,  64,  14  N.  W.  92, 
refusing  to  apply  statute  de  donis;  Perrin  v.  Lepper,  34  Mich.  295, 
refusing  to  apply  common-law  doctrine  of  attornment;  Reno,  etc., 
Works  V.  Stevenson,  20  Nev.  277.  19  Am.  St.  Rep.  368,  21  Pac.  319,  4 
L.  R.  A.  63,  refusing  to  apply  its  doctrine  of  riparian  rights;  Lisbon  v. 
Lyman,  49  N.  H.  582,  refusing  to  apply  common-law  rule  as  to  pre- 
sumptions. Cited  generally,  Shively  v.  Bowlby,  152  U.  S.  52,  38  L. 
350,  14  S.  Ct  567,  holding  Jurisprudence  of  Oregon  founded  on  the 
common  law;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
448,  F.  C.  15,867,  discussing  effect  of  Constitution  on  common  law; 
and  in  note,  49  Am.  Dec.  618,  and  in  note,  7  Am.  St  Rep.  430. 

Comnxon  law.— The  general  principles  of  the  common  law  were 
brought  to  America  by  our  ancestors  and  adopted  here  so  far  as 
applicable,  p.  144. 

Cited  approvingly  in  Murray  v.  Railway  Co.,  62  Fed.  27,  reviewing 
authorities  and  holding  in  the  absence  of  legislation  by  congress, 
interstate  commerce  is  subject  to  rules  of  the  common  law;  Mobile, 
etc.,  Ins.  Co.  v.  McMillan,  31  Ala.  719,  common  law  applies  to  law 
of  insurance  in  absence  of  statutory  enactment;  Ex  parte  Holman, 
28  Iowa,  126,  applying  common  law  as  to  habeas  corpus;  Clark  v. 
Clark,  17  Nev.  129,  28  Pac.  238,  applying  doctrine  of  common  law 
as  to  descents;  Lynch  v.  Clarke,  1  Sandf.  Ch.  646,  applying  common- 
law  doctrine  that  alien  may  not  inherit  lands,  reviewing  authorities. 
Cited,  arguendo.  United  States  v.  Wong  Kim  Ark,  169  U.  S.  709,  42 
L.  912,  18  S.  Ct  480,  dissenting  opinion,  discussing  question  of  citi- 
zenship undel:  fourteenth  amendment  Cited  generally,  Gratton  v. 
Railway  Co.,  95  Iowa,  117,  63  N.  W.  591,  28  L.  R.  A.  558,  discussing 
how  far  common  law  is  part  of  national  Jurisprudence. 
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Xlxtures.—- Whether  fixtures  for  the  purposes  of  trade  are  re- 
movable or  not  does  not  depend  on  their  form,  size,  or  construction, 
but  solely  upon  whether  they  are  erected  for  purposes  of  trade  or 
not,  p.  14(S. 

Bpesidenee.— Whether  building  is  occupied  primarily  for  business 
or  residence  purposes  depends  upon  whether  the  residence  is  a  mere 
accessory  to  the  beneficial  exercise  of  the  trade,  p.  147. 

Cited  In  Phelps  v.  Booney,  9  Wis.  96  (715),  dissenting  opinion,  dis- 
cussing character  of  building  for  purpose  of  homestead. 

Bvldenee. —  Jury  are  sole  Judges  whether  evidence  is  such  as 
ought  to  satisfy  their  minds  on  a  question  of  fact,  p.  148. 

Cited  and  quoted  in  Gleason  v.  Walsh,  43  Me.  400. 

Parol  evidence  is  competent  to  establish  usage,  p.'  148. 

Custom -— Fixtures.— Contracts  between  landlord  and  tenant,  in 
respect  to  matters  as  to  which  the  parties  are  silent,  is  presumed  to 
be  made  with  reference  to  the  usage  and  Custom  of  the  district 
where  the  land  lies;  accordingly  evidence  is  admissible  of  custom 
in  particular  locality,  permitting  tenants  to  remove  dairy  buildings 
erected  on  leased  premises,  p.  148. 

Approved  and  followed  in  Cochrane  v.  Mining  Co.,  16  Colo.  419, 
26  Pac.  781,  construing  lease  according  to  customs  of  mining  district; 
Keogh  V.  Danlell,  12  Wis.  170,  172,  sustaining  custom  permitting 
removal  of  buildings  erected  by  tenant;  Brown  v.  Atlcinson,  91  N.  0. 
397,  holding,  by  analogy,  evidence  of  usage  admis.sible  to  show  cus- 
tom regarding  payment  of  license  tax;  Snowden  v.  Warder,  3  Rawle, 
106,  to  show  custom  that  vendor  shall  be  liable  for  latent  defects  in 
cotton  sold;  Adams  v.  Insurance  Co.,  95  Pa.  St  355,  40  Am.  Rep. 
662,  to  show  custom  of  steamboat  captains  to  give  premium  notes 
for  insurance.  Cited  generally  in  Gleason  v.  Walsh,  43  Me.  399, 
usage  may  be  general  although  confined  to  a  particular  district; 
Long  V.  Armsby  Co.,  43  Mo.  App.  267,  collecting  authorities  on  gen- 
eral subject  of  usages;  Farns worth  v.  Chase,  19  N.  H.  541,  51  Am. 
Dec.  208,  discussing  usage  and  custom  generally.  Cited,  without 
particular  application,  in  Foster  v.  Robinson,  6  Ohio  St  96,  and  cited 
In  note,  69  Am.  Dec.  515,  collecting  authorities. 

Distinguished  in  Thomas  v.  Davis,  76  Mo.  78,  43  Am.  Rep.  761, 
custom  as  between  landlord  and  tenant  to  regard  certain  fixtures  as 
chattels  may  not  be  admitted  to  affect  conveyance  between,  by 
owner  of  fee  who  has  annexed  chattels  to  the  realty. 

TriaL—  The  trial  court  cannot  be  required  to  give  to  the  Jury  Its 
opinion  on  the  weight  and  credibility  of  the  testimony,  p.  149. 

Cited  In  Insurance  Co.  v.  Roflel,  95  U.  S.  238,  24  L.  435,  whether 
Judge  shall  do  so  or  not  is  entirely  in  his  discretion;  Butler  v. 
Stocking,  8  N.  Y.  412,  ruling  similarly;  and  cited  in  notes,  72  Am. 
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Dec.  541,  546,  collecting  authorities  and  discussing  general  scope  of 
Judge's  authority  in  commenting  on  evidence,  etc.;  Gamble  y.  John- 
son, 9  Mo.  625  (617),  in  general  discussion. 

Miscellaneous.— Cited  in  Allen  v.  Railroad  CJo.,  106  N.  C.  528,  11 
S.  B.  827,  after  revocation  of  license,  licensee  has  right  of  re-entry 
for  purpose  of  removing  personal  property  placed  on  land  by  him. 

2  Pet.  150-156.  7  L.  379,  BOYCB  v.  ANDERSON. 

Common  carriers.—  Law  of  common  carriers  is  one  of  great  rigor, 
and  although  its  necessity  and  policy  are  admitted,  it  ought  not  to 
be  carried  further,  p.  154. 

Cited  in  The  Neaffle,  1  Abb.  (U.  S.)  467,  P.  C.  10,063,  holding  owner 
of  steam  tug  is  not  liable  as  common  carrier  for  injury  to  the  tow; 
Varble  v.  Bigley,  14  Bush,  706,  29  Am.  Rep.  441,  owners  of  tow- 
boats  are  not  common  carriers;  Lewis  v.  The  Success,  18  La.  Ann. 
7,  carrier  not  liable  for  delays  caused  by  weather;  Alexander  v. 
Greene,  7  Hill,  545,  owners  of  towboats  are  not  common  carriers; 
Ingalls  v.  Bills,  9  Met  13,  43  Am.  Dec.  353,  coach  proprietors  not 
liable  as  common  carriers;  Sheldon  v.  Robinson,  7  N.  H.  165,  26  Am. 
Dec.  728,  nor  a  driver  of  a  stage  coach;  McKee  v.  Owen,  15  Mich. 
140,  refusing  to  extend  innkeeper's  liability  to  steamboat  carriers  of 
passengers  and  baggage.  Cited  generally  in  Powell  v.  Myers,  26 
Wend.  598,  discussing  when  liability  of  carrier  of  baggage 
terminates. 

Distinguished  in  Smith  v.  Pierce,  1  La.  356,  and  Alexander  v. 
Greene,  7  Hill,  550,  owners  of  tugboats  are  common  carriers. 

Iiiability  of  carriers  of  slaves  is  regulated  by  law  of  carriers  of 
passengers  rather  than  of  goods,  p.  155. 

Cited  in  Folse  v.  Transportation  Co.,  19  La.  Ann.  200,  and  followed 
on  the  precise  point;  Scruggs  v.  Davis,  3  Head,  665,  666,  applying 
rule;  Clarke  v.  Railroad  Co.,  14  N.  Y.  573,  67  Am.  Dec.  206,  Rlxford 
V.  Smith,  52  N.  H.  360,  13  Am.  Rep.  47,  White  v.  Winuissimet  Co., 
7  Cush.  158,  South  &  North  Carolina  R.  R.  Co.  v.  Heinlein,  52  Ala. 
614,  23  Am.  Rep.  586,  and  Hussey  v.  Saragossa,  3  Woods,  382,  F.  C. 
0,949,  holding,  analogously,  that  carrier  of  animals  is  not  liable  for 
injuries  growing  out  of  natural  propensity  of  animal;  Williams  v. 
Taylor,  4  Port  238,  holding  liability  of  carrier  of  slaves  not  regu- 
lated by  law  of  carrier  of  goods;  Sill  v.  Railroad  Co.,  4  Rich.  L.  161, 
refusing  to  hold  innocent  carrier  liable  for  loss  by  escape  of  slave; 
Perkins  v.  Reeds,  8  Mo.  35,  holding  by  analogy  that  bailee  of  slave 
is  not  liable  for  loss  occasioned  by  slave's  running  away  without 
fault  on  his  part;  and  Spencer  v.  Pilcher,  8  Leigh,  583,  discussing 
generally  liability  of  bailee  of  slave.  Cited  in  note,  67  Am.  Dec. 
209,  collecting  authorities  on  liability  of  carriers  of  animals. 

Distinguished  in  Railroad  Co.  v.  Reynolds,  8  Kan.  640,  re-reported, 
12  Am.  Rep.  502,  note,  arguendo  general  rule  that  carriers  of  animals 
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are  liable  as  carriers  of  goods;  Richards  y.  Fuqua,  28  Miss.  801,  64 
Am.  Dec.  124,  holding  carrier  of  slaves  liable  for  loss  resulting  from 
defective  boat. 

Carrieors  of  paJBseng^rs  are  responsible  for  injuries  resulting  from 
their  negligence  or  unskillful  conduct  and  not  otherwise,  p.  155. 

Cited  in  Sales  v.  Stage  Co.,  4  Iowa,  549,  holding  carrier  is  liable  for 
slightest  neglect;  Lusby  v.  Railroad  Co.,  41  Fed.  186,  holding  unusual 
jerlcing  of  train  negligence;  Hall  v.  Steamboat  Co.,  13  Conn.  326, 
carrier  is  bound  to  use  the  highest  degree  of  care. 

Common  carriers.—  When  the  carriage  is  gratuitous,  the  carrier  is 
responsible  only  for  g^i^oss  neglect,  p.  156. 

Cited  In  Brown  v.  The  Elvira  Harbeck,  4  Fed.  Cas.  372,  applying 
rule. 

Distinguished  in  Macon,  etc.,  R.  R,  Co.  v.  Holt,  8  Ga.  164,  165. 
rule  not  applicable  where  carrying  is  under  such  circumstances  as  to 
constitute  it  a  conversion. 

Carrier  of  passengers  is  liable  only  for  ordinary  neglect,  p.  156. 

Cited  in  Brock  v.  King,  3  Jones  (N.  C.),  49,  holding  by  analogy, 
jailer  having  custody  of  runaway  slave  is  bound  to  use  only  ordi- 
nary care. 

Modified  in  Stokes  v.  Saltonstall,  13  Pet.  192,  10  L.  122,  holding 
carrier  liable  for  slight  neglect    Criticised  In  Pendleton  v.  Kinsley, 

3  Cliff.  421,  F.  C.  10,922,  holding  rule  to  be  that  proof  of  accident, 
prima  facie,  affords  presumption  of  negligence;  Falrchlld  v.  Stage 
Co.,  13  Cal.  603,  criticising  principal  case  and  holding  same  as  pre- 
ceding citation;  Farlsh  v.  Reigle,  11  Gratt  710,  712,  62  Am.  Dec. 
670,  672,  holding  principal  case  practically  overruled  by  Stokes  v. 
Saltonstall,  supra.  Criticised  in  Chicago,  etc.,  R.  R.  Co.  v.  Hazzard, 
26  ill.  387,  holding  rule  is  now  that  carrier  Is  liable  for  the  least 
negligence;  Edwards  v.  Lord,  49  Me.  281,  holding  similarly.  Dis- 
tinguished in  Smith  v.  Pierce,  1  La.  356,  as  not  authority  against 
holding  a  towing  steamer  liable  as  a  common  carrier. 

Miscellaneous.— Cited  generally  in  Baxter  v.  Leland,  Abb.  Adm. 
359,  F.  C.  1,124,  tendency  of  law  is  to  place  responsibility  of  common 
I  carrier  on  same  footing  with  that  of  other  parties  performing  under- 

takings of  trust  for  reward;  Murray  v.  Railroad  Co.,  62  Fed.  40, 
common  law  of  carriers  applicable  to  carriage  interstate;  Creswell 
V.  Walker,  37  Ala.  236,  moral  and  intellectual  qualities  of  slaves  are 
looked  to  in  ascertaining  the  rights  and  liabilities  of  others  to  them 
as  articles  of  property;  Forsyth  v.  Perry,  6  Fla.  344,  contract  by 
which  slave  is  hired  is  one  of  bailment 

2  Pet  157-169,  7  L.  381,  THOMPSON  v.  TOLMIB. 

Api>eal  and  error.— Errors  and  irregularities  are  to  be  corrected 
by  some  direct  proceeding,  either  before  the  same  court  or  in  an 
api>ellate  court,  p.  163. 
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Cited  In  Waters  v.  StJckney,  12  Allen,  10,  90  Am.  Dec.  120,  holding 
probate  Judge  may  admit  to  probate  a  codicil  to  will  already  ad- 
mitted, which  was  on  the  back  of  original  will  but  unnoticed  at 
the  time. 

Judgment.— If  no  jurisdiction  exists,  proceedings  are  void  and 
may  be  rejected  on  collateral  attack,  p.  163. 

Cited  with  approval  in  Thomhill  v.  Bank,  1  Woods,  5,  F.  C.  13,992, 
holding  proceedings  under  superseded  insolvency  law  void;  Lavin 
y.  Bank,  18  Blatchf.  27,  1  Fed.  665,  reviewing  principal  case,  and 
holding  administration  on  estate  of  living  person  void;  McCartney 
y.  Calhoun,  11  Ala.  120,  sale  in  absence  of  jurisdiction  does  not  divest 
title;  Bishop  v.  Hampton,  15  Ala.  767,  applying  rule  and  holding 
similarly  to  preceding  case;  McGehee  v.  Wilkins,  31  Fla.  86,  12  So. 
229,  where  defendant  is  not  before  the  court,  judgment  is  void  and 
open  to  collateral  attack;  Railroad  v.  Davis,  13  6a.  76,  holding  judg- 
ment of  arbitrators  void  on  collateral  attack  for  failure  to  follow 
jurisdictional  requirement;  Reed  y.  Wright,  2  G.  Greene,  85,  hold- 
ing judgment  rendered  under  unconstitutional  act  void;  Seely  y. 
Reid,  3  G.  Greene,  379,  holding  sale  where  there  was  no  service  of 
process  void,  collecting  cases;  Ex  parte  Holman,  28  Iowa,  178,  dis- 
senting opinion,  arguendo.  State  court  may  review  void  proceeding 
in  Federal  court  by  habeas  corpus;  Lowry  v.  Erwin,  6  Rob.  (La.) 
205,  holding  void  a  judgment  of  Federal  court  where  both  parties 
resided  without  the  State;  Vick  v.  Vicksburg,  1  How.  (Miss.)  440, 
31  Am.  Dec.  180,  holding  void  an  appointment  of  administrator  cum 
test.  an.  in  case  falling  without  the  statute;  Tarleton  v.  Cox,  45 
Miss.  438,  judgment  rendered  after  death  of  party  without  revivor 
by  scire  facias  is  void;  Kittredge  v.  Emerson,  15  N.  H.  263,  267, 
decree  of  Federal  court  under  bankruptcy  act  enjoining  proceedings 
in  State  court;  Miltimore  v.  Miltlmore,  40  Pa.  St  155,  decree  of 
divorce;  James  v.  Smith,  2  S.  C.  188,  attachment  for  contempt; 
Adams  V.  Agnew,  15  S.  C.  42,  judgment  by  default  entered  by  clerk 
in  term  time;  Sutherland  v.  De  Leon,  1  Tex.  309,  46  Am.  Dec.  107, 
proceeding  by  attachment;  Sitzman  y.  Pacquette,  13  Wis.  818,  ap- 
pointment of  administrator  d.  b.  n.  in  absence  of  contingency  con- 
templated by  statute. 

Judgments. —  When  jurisdiction  over  the  subject-matter  appears 
on  the  face  of  the  proceedings,  errors  or  mistakes  of  the  court 
cannot  be  corrected  or  examined  collaterally,  pp.   163,   169. 

Cited  and  applied  in  United  States  v.  Arredondo,  6  Pet.  730, 
8  L.  561,  holding  rule  extends  to  executive  and  legislative  as  well 
as  judicial  acts,  collecting  cases;  Cocke  v.  Halsey,  16  Pet  87,  10  L. 
897,  holding  when  court  has  jurisdiction,  decision  presumed  correct; 
Harvey  v.  Tyler,  2  Wall.  345,  17  L.  874,  refusing  to  question,  col- 
laterally, judgment  of  competent  court  declaring  lands  redeemed 
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from  forfeiture;  Keyes  v.  United  States,  109  U.  S.  340,  27  L.  950, 
8  S.  Ot  204,  refusing  to  question  collaterally  decision  of  court- 
martial;  White  V.  Crow,  110  U.  S.  189,  28  L.  115,  4  S.  Ct  74,  every- 
thing presumed  in  favor  of  judgment  on  collateral  attack;  United 
States  V.  Land  Co.,  148  U.  S.  44,  37  L.  360,  13  S.  Ct.  463,  refusing  to 
question  decision  of  State  governor  exercising  power  conferred 
on  him  by  act  of  congress;  In  re  Lennon,  16G  U.  S.  553,  41  L.  1112, 
17  S.  Ct  660,  allegation  of  citizenship  in  bill  cannot  be  questioned 
on  habeas  corpus;  Derby  v.  Jacques,  1  Cliff.  437,  F.  C.  3,817,  erro- 
neous decision  binding  until  reversed;  Cassels  v.  Vernon,  5  Mason, 
335,  F.  O.  2,503,  decree  of  Probate  Court  establishing  will  cannot 
be  attacked  collaterally  on  ground  of  incompetency  of  testator; 
Starr  v.  Stark,  2  Sawy.  621,  F.  C.  13,317,  applying  rule  to  ruling 
of  court  in  progress  of  trial,  compelling  election  between  counts; 
Tompkins  v.  Tompkins,  1  Story,  553,  F.  0.  14,091,  applying  rule 
to  decree  of  Supreme  Court  as  to  validity  of  will;  Lincoln  v.  Tower, 
2  McLean,  485,  F.  C.  8,355,  record  is  conclusive  on  all  matters  which 
might  have  been  traversed,  collecting  cases;  Sprague  v.  Litherberry, 
4  McLean,  452,  F.  C.  13,251,  reviewing  principal  case  and  refusing 
to  question  collaterally  appointment  of  guardian;  McArthur  v.  Allen, 
8  Fed.  322,  reviewing  authorities  and  refusing  to  question  collater- 
ally decree  setting  aside  will;  In  re  Wilson,  18  Fed.  37,  on  habeas 
corpus  every  presumption  is  in  favor  of  Jurisdiction,  collecting 
cases;  Walker  v.  Sturbans,  38  Fed.  300,  refusing  to  disturb  decree 
establishing  priority  of  liens  on  collateral  attack;  Beinach  v.  Rail- 
road Co.,  58  Fed.  43,  collecting  authorities  and  distinguishing  be- 
tween Jurisdictional  and  quasi-Jurisdictlonal  allegations.  The  fol- 
lowing State  court  cases  also  affirm  and  follow  the  syllabus  doc- 
trine: Ryder  v.  Innerarity,  4  Stew.  &  P.  80,  refusing  to  permit 
collateral  attack  on  decision  of  land  commissioner;  Evans  v.  Perd- 
full,  5  Ark.  429,  on  decision  of  Circuit  Court  In  action  of  ejectment; 
Borden  v.  State,  11  Ark.  548,  54  Am.  Dec.  238,  holding  when  Juris- 
diction of  subject-matter  exists  Jurisdiction  of  the  person  cannot  be 
inquired  into  collaterally;  -and  in  dissenting  opinion,  S.  C,  11  Ark. 
564;  Conway  v.  Ellison,  14  Ark.  363,  refusing  to  enjoin  proceedings 
on  erroneous  Judgment  of  sister  State;  In  re  Warfleld,  22  CaL  63, 
83  Am.  Dec.  51,  refusing  to  question  collaterally  decree  of  Probate 
Court  admitting  will  to  probate;  Corrigan  v.  Jones,  14  Colo.  314, 
23  Pac.  914,  holding  similarly  to  preceding  case;  Holcomb  v*- 
Phelps,  16  Conn.  132,  applying  rule  to  decree  of  foreign  court; 
Camp  V.  Moseley,  2  Fla.  196,  holding  officer  protected  in  executing 
writ  irregularly  issued  from  court  of  competent  Jurisdiction;  Mun- 
cey  V.  Joest,  74  Ind.  412,  holding  conclusive  a  finding  of  board  of 
commissioners  that  facts  sustaining  their  own  Jurisdiction  exist; 
Hampson  v.  Weare,  4  Iowa,  16,  66  Am.  Dec.  118,  refusing  to  ques- 
tion collaterally  a  Judgment  directing  execution  against  stock- 
holders for  corporate  debt;  Orr  v.  Thomas,  8  La.  Ann.  584,  as  also 
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AdJudicatioB  of  community  property;  Jeannet  v.  Ricker,  10  La.  Ann. 
67,  a  decree  constituting  infant  a  major;  Salisbury  Assn.  v. 
Wicomico  Co.,  86  Md.  622,  39  Atl.  427,  a  decision  of  State  board  of 
appeals;  Parker  v.  Parker,  11  Gush.  526,  a  decree  of  foreign  court 
admitting  wiU  to  probate;  Watson  v.  Ulbrlch,  18  Neb.  189,  24  N. 
W.  733,  a  decree  questioning  title;  Foster  v.  Dugan,  8  Ohio,  107, 
81  Am.  Dec.  434,  and  Pillsbury  v.  Dugan,  9  Ohio,  120,  34  Am.  Dec. 
429,  denying  collateral  inquiry  into  decree  in  partition;  Williams 
v.  Saunders,  5  Gold.  78,  as  also  foreign  decree  establishing  will; 
Yates  v.  Houston,  3  Tex.  447,  decree  of  Probate  Gourt  establishing 
title  to  property  by  succession;  Lynch  v.  Baxter,  4  Tex.  446,  51 
Am.  Dec.  743,  holding  similarly  to  preceding  case;  Giddings  y. 
Steele,  28  Tex.  752,  91  Am.  Dec.  342,  decree  and  orders  of  Probate 
Court 

Gited,  but  without  particular  application  of  the  rule,  in  Decatur 
y.  Paulding,  14  Pet  600,  10  L.  609,  dissenting  opinion;  Holmes 
y.  Jennison,  14  Pet  628,  10  L.  627;  Noble  y.  Raihroad  Go.,  147 
U.  S.  174,  37  L.  126,  13  S.  Gt  273,  holding  decision  of  secretary 
of  interior  aifecting  property  rights  cannot  be  revoked  by  his  suc- 
cessor; Bell  V.  Trust  Go.,  1  Biss.  270,  F.  G.  1,260,  discussing  general 
subject  of  nature  of  jurisdiction;  In  re  McKibben,  16  Fed.  Gas.  212, 
discussing  subject  of  jurisdictional  allegations,  collecting  cases. 

Judicial  sales. —  Where  jurisdiction  of  subject-matter  exists  sale 
by  Probate  Gourt  cannot  be  avoided  on  collateral  attack,  pp.  163, 
169. 

Gited  and  rule  applied  In  Voorhees  y.  Bank,  10  Pet  477,  478, 
0  L.  501,  refusing* to  set  aside  judicial  sale  on  collateral  attack  foi 
error  anterior  to  judgment  reyiewlng  authorities;  Grignon  y.  Astor, 
2  How.  342,  343,  11  L.  292,  refusing  to  set  aside  sale  by  Gounty 
Court  upon  collateral  attack;  Beauregard  v.  New  Orleans,  18  How. 
503,  15  L.  472,  refusing  to  allow  probate  sale  to  be  attacked  collater- 
ally; Parker  y.  Kane,  22  How.  14,  16  L.  290,  refusing  to  set  aside 
administrator's  sale,  collaterally,  where  no  guardian  has  been  ap- 
pointed to  represent  the  heirs;  Cooper  y.  Reynolds,  10  Wall.  316, 
19  L.  932,  collecting  cases  and  refusing  to  question  collaterally 
execution  sale  founded  on  judgment  In  rem;  Hall  y.  Law,  102  U.  S. 
464,  26  L.  218,  refusing  to  set  aside  partition  proceedings  on  col- 
lateral attack,  when  record  failed  to  show  they  were  founded  on 
petition;  Davis  v.  Gaines,  104  U.  S.  391,  26  L.  759,  reviewing  au- 
thorities, and  refusing  to  vacate  probate  sale  on  collateral  attack 
when  proceedings  had  been  invalidated  by  subsequent  discovery 
of  a  wlU;  Thaw  v.  Ritchie,  136  U.  S.  548,  34  L.  538,  10  S.  Ct  1044, 
refusing  to  impeach  collaterally  order  of  sale  In  probate  for  want 
of  notice  to  heirs;  Manson  v.  Duncanson,  166  U.  S.  547,  41  L.  1110, 
17  S.  Gt  652,  refusing  to  permit  collateral  attack  on  probate  sale 
for  want  of  notice  to  nonresident  minor;  Thompson  y.  Phillips, 
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Bald.  272,  F.  C.  13,974,  refusing  to  question,  collaterally,  erroneous 
sale  under  fi.  fa.;  Bank  of  United  States  v.  Voorhees,  1  McLean, 
225,  F.  C.  939,  reviewing  principal  case  and  refusing  to  permit 
collateral  attack  on  sale  under  attachment;  Sumner  v.  Moore, 
2  McLean,  62,  F.  C.  13,070,  refusing  to  question  collaterally  execution 
sale  under  voidable  levy;  Miller  v.  SulUvan,  4  Dill.  343,  F.  C.  9,592, 
or  a  guardian's  sale;  Daily  v.  Doe,  3  Fed.  913,  914,  or  a  marshal's 
sale  in  admiralty;  Garrett  v.  Boeing,  68  Fed.  61,  37  U.  S.  App.  42, 
or  an  administrator's  sale. 

In  the  State  courts  citing  cases  affirm  and  follow  the  doctrine 
thus:  Wyman  v.  Campbell,  6  Port.  234,  235,  241,  31  Am.  Dec. 
684,  685,  689,  sale  under  decree  of  Orphans*  Court  may  not  be 
collaterally  avoided,  collecting  and  reviewing  authorities;  Cole  v. 
Connolly,  16  Ala.  281,  or  foreclosure  sale;  King  v.  Kent,  29  Ala.  554, 
or  probate  sale;  Wright  v.  Ware,  50  Ala.  558,  or  administrator's 
sale;  George  v.  Norris,  23  Ark.  129,  probate  sale;  Finlayson  v.  Lips- 
comb, 16  Fla.  763,  foreclosure  sale;  Grier  v.  McLendon,  7  Ga.  365, 
guardian's  sale;  Tucker  v.  Harris,  13  Ga.  14,  58  Am.  Dec.  497', 
administrator's  sale;  Swiggart  v.  Harber,  4  Scam.  371,  39  Am. 
Dec.  423,  execution  sale;  Lane  v.  Bommelmann,  17  111.  98,  admin- 
istrator's sale,  collecting  cases;  Ponder  v.  Moseley,  2  Fla.  267,  48 
Am.  Dec.  201,  title  of  purchaser  at  execution  sale  not  affected  by 
subsequent  reversal  of  Judgment;  Tiffany  v.  Clover,  3  G.  Greene, 
402,  arguendo,  attachment  sale  not  void  for  irregular  return  of 
sheriff;  Hain  v.  Smith,  1  Ind.  460,  refusing  to  question  collaterally 
commissioner's  sale  in  probate;  Anderson  v.  Wilson,  100  Ind.  407, 
foreclosure  sale;  Johnson  v.  Carson,  3  G.  Greene,  501,  sherllTs  sale  ii^ 
partition;  Cavender  v.  Smith,  1  Iowa,  348,  sheriff  sale  under  execu- 
tion; Morrow  v.  Weed,  4  Iowa,  89,  administrator's  sale;  Denegre 
V.  Haun,  14  Iowa,  248,  81  Am.  Dec.  485,  sale  of  homestv?ad  under 
execution;  Pursley  v.  Hayes,  22  Iowa,  34,  92  Am.  Dec.  368,  guard- 
ian's sale;  Paine  v.  Spratley,  5  Kan.  541,  execution  sale;  Mills  v» 
Ralston,  10  Kan.  212,  foreclosure  sale;  Depuy  v.  Bemiss,  2  La.  Ann, 
515,  sale  under  order  of  United  States  Circuit  Court;  Nisdom  v, 
Buckner,  31  La.  Ann.  57,  58,  mortgage  sale  under  decree  of  Probate 
Court;  Cockey  v.  Cole,  28  Md.  285,  92  Am.  Dec.  686,  a  foreclosure 
sale,  reviewing  principal  case;  Schley  v.  Baltimore,  29  Md.  47, 
sale  under  decree  in  chancery;  Long  v.  Long,  62  Md.  63,  sale  under 
decree,  collecting  cases;  Sanders  v.  McDonald,  63  Md.  512,  fore- 
closure sale;  Jones  v.  Talbot,  9  Mo.  124  (125),  sale  under  decree 
setting  aside  deed  of  trust;  Trumble  v.  Williams,  18  Neb.  154,  24 
N.  W.  720,  and  Gordon  v.  Gordon,  55  N.  H.  405,  administrator's  sale; 
Blanchard  v.  Webster,  62  N.  H.  468,  executor's  sale;  Monroe  v. 
Douglas,  4  Sandf.  Ch.  197,  205,  trustee's  sale;  Glover  v.  Huffin,  6 
Ohio,  270,  and  Ewing  v.  Higby,  7  Ohio,  200.  28  Am.  Dec.  636,  ad- 
ministrator's sale;  Sydnor  v.  Roberts,  13  Tex.  620,  65  Am  Dec.  92, 
execution  sale;  Alexander  v.  Maverick,  18  Tex.  194,  67  Am.  Dec* 
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C&6,  administrator's  sale;  Hawley  v.  Bullock,  29  Tex.  224,  sherlfTs 
sale;  Hudson  v.  Jurnlgan,  39  Tex.  588,  probate  sale;  Quesenberry 
y.  Barbour,  31  Gratt.  500,  trustee's  sale;  Pennybacker  v.  Switzer, 
75  Va.  686,  guardian's  sale,  reviewing  authorities;  Allan  v.  Hoff- 
man,  83  Va.  137,  2  S.  E.  606,  sale  in  chancery;  Ryan  y.  Fergusson, 
8  Wash.  368,  28  Pac.  914,  and  Jackson  v.  Astor,  1  Pinn.  161,  39 
Am.  Dec  294,  administrator's  sale,  and  cited  in  note,  79  Am.  Dec. 
I6i,  collecting  cases  on  collateral  attack  on  attachment  proceedings. 
Distinguished  in  Sabariego  v.  Maverick,  124  U.  S.  282,  31  L.  439, 
8  S.  Gt  472,  holding  no  presumption  of  Jurisdiction  exists  in  pro- 
ceedings, not  according  to  the  common  course  of  Justice;  Adams  y. 
Jeffries,  12  Ohio,  272,  40  Am.  Dec.  479,  holding  void  an  adminis- 
trator's sale  when  heirs  not  parties  to  proceedings. 

Courts. —  Every  reasonable  intendment  is  made  in  fa^or  of  the 
proceedings  of  a  court  of  competent  Jurisdiction,  p.  165. 

Cited,  Hunt's  Heirs  v.  Ellison's  Heirs,  32  Ala.  194,  applying  rule 
to  sustain  foreclosure  sale  attacked  for  irregularity;  Bumpus  v. 
Fisher,  21  Tex.  568,  to  proceedings  in  criminal  case  attacked  for 
malice;  Shadracks  v.  Woolfolk,  312  Gratt  709,  Judgment  presumed 
regular  on  collateral  attack;  Horner  v.  Doe,  1  Ind.  133,  48  Am.  Dec. 
858,  Jurisdiction  of  person  and  subject-matter  will  be  presumed  in 
case  of  court  of  competent  Jurisdiction,  collecting  cases. 

Distinguished,  Cooper  v.  Sunderland,  3  Iowa,  129,  66  Am.  Dec. 
61,  reviewing  authorities,  and  holding  that  presumption  of  Juris- 
diction  does  not  apply  to  court  exercising  functions  out  of  the 
ordinary  course  of  Judicial  acts. 

Deed  —  Becitals. —  It  is  sufficient  to  recite  the  substance  of  the 
proceedings  in  a  commissioner's  deed,  under  act  requiring  their  re- 
cital, without  seiliug  them  out  in  haec  verba,  p.  167. 

Cited  and  approved,  Grignon  v.  Astor,  2  How.  339,  340,  11  L. 
291,  holding  Jurisdiction  sufficiently  shown  if  anything  appears  on 
the  record  showing  the  subject-matter  and  the  exercise  of  the 
Judicial  power. 

Judicial  sales.— Purchaser  at  Judicial  sale  is  not  bound  to  look 
further  back  than  the  order  of  the  court  p.  108. 

Cited,  approved  and  followed  in  Simmons  v.  Saul,  138  U.  S.  455,  34 
L.  1001,  11  S.  Ct  374,  Sumner  v.  .vloore,  2  McLean,  04,  F.  C.  13,010, 
Price  V.  Winter,  15  Fla.  100,  Buckmaster  v.  Carlin,  3  Scam.  108. 
reviewing  authorities,  Mills  v.  Ralston,  10  Kan.  212,  Lalanne  y. 
Moreau,  13  La.  437,  McCullough  v.  Minor,  2  La.  Ann.  408,  Succes- 
sion of  Hebrard,  18  La.  Ann.  494,  Howard  v.  Moore,  2  Mich.  2.32, 
reviewing  principal  case,  Seward  v.  Didier,  10  Neb.  1)2,  20  N.  W.  13, 
reviewing  authorities.  Sheldon  v.  Newton,  3  Ohio  St.  500,  and  Dancy, 
V.  Stricklinge,  15  Tex.  559,  05  Am.  Dec.  182.    Affirmed  in  Burdett  y. 
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ensbee,  15  Tex.  618,  619,  George  v.  Watson,  19  Tex.  370,  Zickle  ▼. 
McCue,  26  Gratt  528.  and  Hull  v.  Hnll.  26  W.  Va.  30. 

Distinguished  in  Williamson  v.  Berry,  8  How.  554,  12  L.  1195^ 
holding  sale  under  priyate  act  not  a  Judicial  sale  and  reviewing 
principal  case. 

Miscellaneous.—  Cited,  without  particular  application,  Bumham  v. 
Webster,.  1  Wood,  ft  M.  180,  F.  G.  2,179,  discussing  judgments  gen* 
erally.  Cited  erroneously,  Smith  v.  Gayle,  58  Ala.  604,  Bull  v.  Bowe, 
13  S.  C.  368,  and  Douglass  v.  Craig,  13  S.  C.  373,  discussing  Toida-ile 
assignment  of  homestead. 

2  Pet  170-185,  7  L.  386,  TOWNSLBY  v.  SUMRALL. 

Bills  of  exchange  payable  at  a  given  time  after  date  need  not  be 
presented  for  acceptance,  but  payment  may  be  demanded  at 
maturity,  pp.  178,  179. 

Cited  in  Evans  v.  Bridges,  4  Port  351,  applying  rule;  Smith  ▼. 
Roach,  7  B.  Mon.  19,  applying  rule,  but  holding  that  when  pre- 
sentation is  made,  notice  of  dishonor  must  be  given;  Whiteford  ▼. 
Burckmyer,  1  Gill,  149,  39  Am.  Dec.  652,  and  Plato  ▼.  Rejmolds,  27 
N.  Y.  590,  both  applying  rule;  Allen  v.  Bank,  22  Wend.  222,  34  Am. 
Dec.  291,  and  Allen  v.  Suydam,  20  Wend.  324,  32  Am.  Dea  557, 
applying  rule  and  holding,  when  presentment  is  made,  notice  of 
dishonor  must  be  given;  Terbell  y.  Downer,  27  Vt  510,  65  Am.  Dec 
213,  and  Walker  v.  Stetson,  19  Ohio  St  404,  2  Am.  Rep.  407,  applying 
rule. 

Distinguished  in  Hart  v.  Smith,  15  Ala.  808,  50  Am.  Dec.  161, 
holding  bill  payable  at  sight  must  be  presented  for  acceptance. 

Bills  and  notes.—  Certificate  of  protest  of  foreign  bill  is  sufficient 
proof  of  dishonor,  p.  179. 

Cited  in  Pierce  v.  Indseth,  106  U.  S.  549,  27  L.  255,  1  S.  Ct  421, 
applying  rule;  Indseth  y.  Pierce,  13  Fed.  Gas.  34,  applying  rule  and 
collecting  cases;  Donegan  v.  Wood,  49  Ala.  252,  20  Am.  Rep.  280, 
it  seems  the  notarial  certificate  must  be  under  seal;  Tlconlc  Bank 
v.  Stackpole,  41  Me.  305,  holding  the  bill  payable  in  another  State 
foreign  within  the  rule;  Johnson  v.  Brown,  154  Mass.  106,  27  N.  B. 
994,  holding  similarly;  Chew  v.  Read,  11  Smedes  &  M.  189,  Carter  v. 
Burley,  9  N.  H.  568,  and  Halliday  v.  McDougal,  20  Wend.  85,  all 
applying  rule;  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  547,  2  S.  E. 
89S,  holding  certificate  of  protest  prima  facie  proof  of  all  the  facts 
contained  therein.  Cited,  but  without  particular  application,  In 
McAfee  v.  Doremus,  5  How.  63,  12  L.  51,  stating  rule  as  above; 
Green  v.  Gross,  12  Neb.  124,  10  N.  W.  461,  arguendo,  seal  of  notary 
prima  facie  proves  itself;  and  cited  in  note  on  protest  as  evidence, 
96  Am.  Dec.  603. 

Distinguished  in  White  v.  Englehard,  2  Smedes  &  M.  40,  holding 
rule  does  not  apply  to  promissory  note. 
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roreign  bllL— A  bill  drawn  in  one  State  upon  resident  of  another, 
is  to  be  treated  as  foreign,  and  a  notary's  protest  is  per  se  eyidence, 
p.  179. 

Cited,  Mnsson  ▼.  Lake,  4  How.  282,  285,  11  L.  975,  977,  dissenting 
opinion,  boldlng  sucb  bill  Is  foreign;  Case  v.  Heffner,  10  Ohio,  183; 
Wells  V.  Whitehead,  15  Wend.  530,  Halllday  v.  McDougall,  20  Wend. 
84,  Grafton  Bank  v.  Moore,  14  N.  H.  147,  Carter  v.  Burley,  9  N.  H. 
566,  and  Atwater  y.  Streets,  1  Doug.  (Mich.)  455,  all  holding  such  Mil 
is  foreign,  and  dishonor  may  be  proved  by  certificate  of  protest. 
Cited  in  Williams  v.  Putnam,  14  N.  H.  541,  40  Am.  Dec.  205, 
arguendo,  where  note  Is  drawn  in  one  State  and  indorsed  in  another, 
dishonor  may  be  proved  by  protest. 

Bills  and  notes  —  Contracts.— A  pre-existing  debt  is  a  valid  con- 
sideration for  a  bill  of  exchange,  and  for  a  promise  to  accept,  p.  182. 

Cited  in  Swift  v.  Tyson,  16  Pet  20,  10  L.  872,  applying  rule;  Rail- 
road Co.  V.  National  Bank,  102  U.  S.  43,  26  L.  72,  discussing  subject 
generally;  Riley  v.  Anderson,  2  McLean,  593,  F.  C.  11,835,  applying 
rule  and  collecting  cases;  Jewett  v.  Hone,  1  Woods,  534,  F.  C.  7,311, 
applying  rule  and  reviewing  authorities;  Brush  v.  Scrlbner,  11  Conn. 
403,  29  Am.  Dec.  316,  applying  rule  even  when  bill  had  been  obtained 
by  fraud;  Bond  v.  Bank,  2  Ga.  104,  applying  rule;  Johnson  v. 
Barney,  1  Iowa,  535,  rights  of  holder  are  same  whether  debt  pre- 
existing or  contracted  at  the  time  of  transfer;  Bostwick  v.  Dodge, 
1  Doug.  (Mich.)  416,  41  Am.  Dec.  586,  applying  rule  and  collecting 
cases;  Fellows  v.  Harris,  12  Smedes  &  M.  466.  approving  and  follow- 
ing principal  case  and  reviewing  authorities;  Boatman's  Savings 
Inst.  V.  Holland,  38  Mo.  51,  holding  similarly;  Doe  v.  Burnham,  31 
N.  H.  433,  applying  rule  and  collecting  cases.  Cited  casually  in 
Proctor  V.  Baldwin,  82  Ind.  376,  questioning  whether  there  must  be 
actual  surrender  of  the  evidence  of  the  antecedent  debt 

Distinguished  in  Williams  v.  Littie,  11  N.  H.  70,  holding  rule 
allter  where  transfer  is  by  way  of  pledge. 

Consideration  —  Bills  and  notes.— Damage  to  the  promisee  con- 
stitutes a  good  consideration,  p.  182. 

Cited  and  rule  applied  in  Gillespie  v.  Battle,  15  Ala.  283,  holding 
that  parting  with  possession  under  voidable  contract  of  sale  is  sufii- 
cient  consideration  to  support  note  for  purchase  money;  Fearnley 
V.  De  Mainville,  5  Colo.  App.  445,  39  Pac.  74,  holding  loss  of  rent 
sufficient  to  support  promise  to  pay  part  of  loss;  Clark  v.  Sigourney, 
17  Conn.  518,  holding  release  of  interest  in  land,  however  trivial,  is 
sufficient  to  support  promissory  note;  Tompkins  v.  Phillips,  12  Ga. 
55,  holding  expenditure  of  time  and  money  in  pursuit  of  property 
sufficient  to  support  agrreement  to  release  lien  thereon;  Gordon  v. 
Dalby,  30  Iowa,  228,  holding  agreement  to  perform  contract  of 
another  sufficient  to  support  promise  to  be  allowed  to  receive  the 
proceeds  thereof,  collecting  cases;  Bason  y.  Hughart,  2  Tex.  479, 
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relinquishing  a  Judgment  may  be  a  good  consideration.  Cited 
caauaUy,  Bobt  E.  Lee  Silv.  Min.  Go.  y.  Omaha  &  Q.  Smelting  Ca, 
16  Ck)lo.  132,  20  Pac.  331,  stating  rule  as  above;  Lane  v.  Scott,  57 
Tex.  372,  discussing  consideration  generally.  Cited,  but  without 
particular  application,  in  United  States  v.  Linn,  16  Pet  314,  10  L. 
751,  stating  the  general  rule;  Piatt  v.  United  States,  22  Wall.  507,  22 
L.  861,  discussing  subject  casually. 

Statute  of  frauds  — Bills  and  notes.— Where  there  is  an  inde- 
pendent consideration  moving  from  promisor  to  promisee,  a  promise 
to  pay  the  debt  of  another  is  without  the  statute;  accordingly  a  parol 
promise  to  accept  a  bill  of  exchange  sufficiently  identifying  it  al- 
though it  be  not  yet  drawn,  is  binding,  p.  182. 

Cited  in  Emerson  v.  Slater,  22  How.  43,  16  L.  365,  holding  direct 
contract  of  stockholder  for  benefit  of  corporation  without  the  stat- 
ute, collecting  cases;  Brown  v.  Harrell,  40  Ark.  430,  applying  rule, 
and  holding,  where  credit  is  given  to  promisor  and  not  to  third 
party,  it  is  an  original  obligation  and  without  the  statute;  Slmonton 
V.  Gandolpho,  2  Fla.  396,  holding  promise  by  purchaser  of  land  to 
pay  mortgage  debt  in  consideration  of  release,  without  the  statute; 
Hackleman  v.  Miller,  4  Blackf.  324,  holding  promise  of  administrator 
to  purchaser  of  note  of  deceased  that  it  would  be  paid,  not  within 
the  statute;  Horn  v.  Bray,  51  Ind.  564,  19  Am.  Rep.  746,  promise  of 
surety  to  indemnify  co-sureties,  made  to  induce  them  to  sign,  is  not 
within  the  statute;  Kohn  v.  Bank,  15  Kan.  435,  holding  promise  to 
pay  draft  of  one's  agent  if  he  fail  to  meet  it  without  the  statute; 
Jones  V.  Palmer,  1  Doug.  (Mich.)  382,  collecting  cases,  and  holding 
guaranty  of  note  of  third  person  transferred  in  payment  of  existing 
indebtedness,  not  within  the  statute;  Green  v.  Brooklns,  23  Mich. 
53,  9  Am.  Rep.  76,  promise  made  as  inducement  to  surrender  claim, 
that  a  certain  note  would  be  paid  is  not  within  the  statute;  MuUer 
V.  Riviere,  59  Tex.  W2,  46  Am.  Rep.  292,  holding  promise  of  wife 
to  pay  debt  of  husband  in  consideration  of  forbearance  to  foreclose, 
not  within  the  statute;  Heidenheimer  v.  Johnson,  1  Tex.  Civ.  App. 
349,  holding  verbal  promise  to  indemnify  officer  not  within  the 
statute;  Hewett  v.  Currier,  63  Wis.  395,  23  N.  W.  888,  promise  of 
owner  to  pay  subcontractor  in  consideration  of  forbearance  to  file 
lien  is  without  the  statute;  and  cited  in  exhaustive  series  of  notes  on 
collateral  agreements  under  statute  of  frauds,  95  Am.  Dec.  253,  255, 
and  in  note  on  contracts  of  indemnity  under  statute  of  frauds,  42 
Am.  St  Rep.  188. 

Distinguished  in  Morse  v.  Bank,  1  Holmes,  214,  F.  C.  9,857,  re- 
viewing principal  case,  and  holding  verbal  promise  of  bank  to  pay 
check,  if  presented  through  the  clearing-house,  within  the  statute; 
Plummer  v.  Lyman,  49  Me.  234,  reviewing  principal  case  and  hold- 
ing verbal  promise  to  accept  nonexistent  bill  within  the  statute, 
there  being  no  Independent  consideration  for  the  promise;  Nelson 
V.  Boynton,  3  Mete.  401,  37  Am.  Dec.  150,  holding  promise  to  pay 
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note  of  third  person  in  consideration  of  discontinuance  of  attach- 
ment suit  thereon  is  within  the  statute;  Hetfield  v.  Dow,  27  N.  J. 
Li.  451,  453,  reviewing  principal  case  and  holding  it  contrary  to 
weight  of  authority  so  far  as  it  holds  that  liability  of  prhiclpal 
debtor  does  not  render  engagement  of  third  party  coUateraL 

Bills  and  notes.—  Recovery  may  be  had  on  a  binding  oral  promise 
to  accept  a  bill,  although  there  be  no  virtual  acceptance,  p.  183. 

Cited  and  rule  applied  in  Scudder  v.  Bank,  91  U.  S.  414,  23  L.  249, 
and  Putnam,  etc..  Bank  v.  Snow,  52  N.  B.  1079,  both  collecting 
cases;  Bayard  v.  Lathy,  2  McLean,  464,  F.  C.  1,131,  holding  promise 
to  accept  amounts  to  an  acceptance;  Russell  v.  Wiggin,  2  Story,  238, 
F.  C.  12,165,  applying  rule  and  reviewing  cases;  XCennedy  v.  Geddes, 
3  Ala.  585,  37  Am.  Dec.  715,  rule  applies,  although  at  time  of  promise 
both  amount  and  time  of  payment  are  unknown;  Laf argue  v.  Har- 
rison, 70  Gal.  386,  59  Am.  Rep.  419,  9  Pac.  262,  holding  signer  of 
special  letter  of  credit  liable  to  third  party  who  advances  money 
on  the  faith  of  the  promise  to  accept  therein  contained;  Nelson  v* 
Bank,  48  111.  41,  95  Am.  Dec.  514,  promise  of  bank  to  pay  checks 
may  be  enforced  by  third  party  who  took  checks  on  the  faith  of 
such  promise;  Nimocks  v.  Woody,  97  N.  C.  5,  2  Am.  St  Rep.  270,  2 
8.  B.  251,  bill  must  follow  terms  prescribed  in  promise  to  accept; 
Strohecker  v.  Cohen,  1  Spear  L.  353,  354,  reviewing  principal  case 
and  applying  rule;  Kelley  v.  Greenough,  9  Wash.  663,  38  Pac.  159, 
applying  rule.  Cited,  without  particular  application,  in  Rice  v. 
Porter,  16  N.  J.  L.  446,  449,  discussing  conditional  acceptances. 

Bills  and  notes.— Acceptance  of  drawee  binds  him,  even  though 
it  be  known  to  the  holder  that  he  has  no  funds  of  drawer  in  his 
hands,  p.  183. 

Cited  approvingly.  Law  v.  Brinker,  6  Colo.  556,  holding  drawee 
cannot  plead  want  of  consideration  after  acceptance.  Cited  casu- 
ally, Diversy  v.  Moor,  22  111.  333,  74  Am.  Dec.  158,  holding  acceptor 
of  bill  is  principal  debtor. 

Partnership.— The  mere  fact  that  drawer  and  acceptor  of  a  bill 
are  partners  does  not  make  it  a  partnership  bill,  pp.  183,  184. 

Cited  generally,  in  Le  Roy  v.  Johnson,  2  Pet  200,  7  L.  397,  and 
Flllyan  v.  Laverty,  3  Fla.  102. 

Miscellaneous.—  Cited,  without  particular  application,  in  Bxchange 
Nat  Bank  v.  Bank,  112  U.  S.  291,  28  L.  727,  5  S.  Ct  148;  Hopkins 
y.  Richardson,  9  Gratt  495,  discussing  liability  of  assignor  of 
indemnity  bond. 

2  Pet  186-200,  7  L.  301,  LE  ROY  v.  JOHNSON. 

Evidence.—  Testimony  of  party  in  interest  is  admissible  where  ho 
testifies  against  his  interest,  p.  195. 

Cited  and  rule  applied  in  Brooks  v.  McKinney,  4  Scam.  316,  hold* 
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lug  party  In  Interest,  who  Is  not  a  party  to  the  suit,  may  be  com- 
pelled to  testify  against  his  Interest  Cited,  without  particular 
application  of  rule,  McLelland  ^  Ridgeway,  12  Ala.  486,  holding 
judgment  not  admissible  against  a  party  unless  a  contrary  Judg- 
ment would  have  been  admissible  in  his  favor;  Lefferts  v.  De  Mott, 
21  Wend.  138,  collecting  cases  and  holding  release  of  partner  restores 
his  competency. 

Distinguished  in  Latham  v.  Kenniston,  13  N.  H.  208,  holding  part- 
ner incompetent  as  witness  to  prove  partnership. 

Evidence.—  One  who  is  named  in  action  as  party,  but  who  is  not 
brought  into  the  suit  by  process,  is  not  disqualified  from  testifying 
on  the  ground  that  he  is  a  party,  p.  195. 

Cited,  arguendo,  in  Wright  v.  Boynton,  37  N.  H.  20,  72  Am.  Dec. 
821,  stating  rule  and  collecting  cases. 

Bills  and  notes  —  Partnership.— Bill  drawn  or  accepted  by  a 
firm  in  their  usual  name  is  presumed  to  be  on  their  Joint  account, 
p.  197. 

Cited  in  Faler  y.  Jordan,  44  Miss.  288,  holding  presumption  is 
that  partner  had  authority  to  sign  firm  name  to  negotiable  paper. 

Partnership.— Third  persons,  in  contracting,  are  not  bound  to 
inquire  whether  partner  is  acting  for  the  firm  account  or  for  his 
own  Individual  advantage,  p.  197. 

Cited  and  rule  applied,  Slcliinney  v.  Bradbury,  Dall.  (Tex.)  444. 

Partnership.— Firm  Is  not  bound  where  partner  acts  on  his 
separate  account,  and  those  with  whom  he  is  dealing  have  reason 
to  believe  that  to  be  the  case,  p.  197. 

Cited  in  Winship  v.  Bank,  5  Pet  576,  577,  8  L.  233,  234,  dissenting 
opinion,  reviewing  principal  case  at  length  and  arguendo,  bank 
having  knowledge  of  irregularity  in  discounting  firm  note  is  not  an 
innocent  indorsee;  Bloom  v.  Helm,  53  Miss.  30,  holding  where  trans- 
action was  not  in  usual  course  of  business,  transferee  was  put  upon 
inquiry.  Cited  casually,  Cook  v.  Bloodgood,  7  Ala.  686,  discussing 
liability  of  partnership  for  note  made  by  partner  for  his  individual 
benefit  Cited  In  note,  56  Am.  Dec.  149,  discussing  liability  of 
dormant  partners,  collecting  cases. 

Distinguished  in  Bichardson  v.  Farmer,  36  Mo.  43,  88  Am.  Dec 
131,  holding  rule  alitor  in  case  of  dormant  partnership. 

Partnership  name.— A  name  assumed  and  publicly  used  becomes 
the  firm  name,  though  not  contained  in  the  articles  of  co-partner- 
ship, p.  198. 

Cited  and  rule  applied  in  Pursley  v.  Ramsey,  31  Qa.  409,  proving 
signature  to  promissory  note  to  be  firm  name;  Kelley  v.  Bourne,  16 
Or.  482,  16  Pac.  44,  applying  rule  and  collecting  cases. 
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Partnership.— The  fact  that  the  proceeds  of  a  bill  drawn  in  the 
name  of  one  partner  were  applied  In  payment  of  a  partnership 
debt  does  not  make  it  a  partnership  obligation,  p.  199. 

Cited  and  applied  In  Goodrich  v.  Leland,  18  Mich.  120,  holding 
mode  in  which  commercial  paper  is  used  cannot  alter  the  legal 
effect  of  the  contract  by  which  it  was  obtained;  National  Bank  Vt 
Thomas,  47  N.  Y.  20,  applying  rule. 

Partnership.— Where  one  deals  with  partner  in  his  individual 
capacity,  the  fact  that  he  had  no  knowledge  of  dissolution  of  the 
firm  is  immaterial,  pp.  199,  200. 

Cited  in  Dawson  v.  Pogue,  18  Or.  125,  22  Pac.  643,  6  L.  B.  A.  181, 
holding  no  notice  of  withdrawal  of  dormant  partner  is  necessary, 
collecting  cases. 

Miscellaneous.—  Cited,  without  particular  application,  in  Bumham 
▼.  Whittler,  5  N.  H.  334,  holding  partner  has  authority  to  indorse 
firm  note  to  himself  and  sue  in  his  own  name;  Mclntlre  y.  Mc 
Laurin,  2  Humph.  72,  assignment  of  partnership  note  by  individual 
partner  in  his  own  name  does  not  oass  title. 

2  Pet  201-215,  7  L.  397,  HUNT  v.  WICKLIFFB. 

Public  lands.- If  defendant  have  prior  patent,  plaintiff  can  pre 
vail  in  equity  only  by  showing  prior  valid  entries,  p.  208. 

Public  lands.-  Entry  is  not  vitiated  from  fact  that  it  is  made  in 
the  name  of  heirs  of  deceased  generally,  instead  of  by  names  of  such 
heirs,  p.  208. 

Cited,  Hart  v.  Young,  3  J.  J.  Marsh.  418,  holding  entry  in  name  of 
•*  heirs  "  will  vest  equity  in  devisees. 

Public  lands.— Entry  describing  lands  by  reference  to  certain 
surveys  "which  are  legal,"  merely  affirms  the  legality  of  those 
surveys  and  is  not  void  for  uncertainty,  p.  209. 

Equity.— Possession  which  will  bar  an  ejectment  will  also  be  a 
bar  in  equity,  p.  212. 

Adverse  possession.— Where  both  parties  occupy  portion  of  prop* 
erty  in  controversy,  the  one  having  the  better  right  has  constructive 
possession  of  all  the  land  not  occupied  in  fact  by  his  adversary, 
p.  212. 

Cited  and  rule  applied  in  WUklns  v.  Pensacola  City  Co.,  36  Fla. 
59,  18  So.  26,  collecting  cases;  Young  v.  Campbell,  6  J.  J.  Marsh. 
492,  reviewing  principal  case  arguendo,  and  Tribble  v.  Frame,  T 
J.  J.  Marsh.  610,  dissenting  opinion,  stating  rule  as  above.  Cited, 
Sawyer  v.  Oliver,  7  J.  J.  Marsh.  180,  discussing  question  whether 
rule  applies  In  favor  of  junior  patentee  against  prior  possession  of 
elder  patentee. 
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Di6tiiigul8hed  In  Smith  v.  Frost,  2  Dana,  151.  and  White  ▼.  Bates, 
7  J.  J.  Marsh.  646,  holding  rule  not  applicable  where  only  one  party 
}iad  possession  within  the  disputed  strip. 

Service  of  process.— Where  statute  requires  publication  of  notice 
to  absent  defendants  for  two  calendar  months,  eight  weeks*  publi- 
cation will  not  confer  jurisdiction,  and  decree  founded  thereon  Is 
void.  p.  215. 

Cited  and  rule  followed.  Guaranty,  etc.,  Trust  Co.  v.  Railroad 
Co.,  139  U.  S.  147,  35  L.  120,  11  S.  Ct  516,  reviewing  authorities  and 
holding  publication  on  foreclosure  must  be  for  full  statutory  period; 
Guaranty  T.  &  S.  D.  Co.  v.  Buddington,  27  Fla.  226,  9  So.  249, 
12  L.  R.  A.  774,  &  n.,  to  same  effect;  Mercantile  Trust  Co.  v.  Resi- 
dence Co.,  94  Ky.  274,  22  S.  W.  314,  applying  rule  to  publication  of 
warning  order  under  Federal  statute.  Cited,  but  without  particular 
application,  in  Nations  v.  Johnson,  24  How.  206,  16  L.  632,  holding 
service  of  process  may  be  made  by  publication. 

Practice.— Where  claim  Is  made  under  conveyance,  founded  on 
decree  of  court  of  competent  jurisdiction,  bill  should  not  be  dis- 
missed for  want  of  parties,  but  leave  should  be  given  to  bring  them 
Into  court,  p.  215. 

Miscellaneous.—  Erroneously  cited  in  Decatur  v.  Paulding,  14  Pet 
603,  10  L.  612.  Cited  in  Johnson  v.  Towsley,  13  Wall.  86,  and  2  Neb. 
490,  20  L.  487,  as  illustrating  a  case  where  court  of  equity  has 
Interfered  in  question  of  priority  of  patents.  Cited,  without  par- 
ticular application,  In  note  to  Carpenter  v.  Loclshart,  1  Ind.  444,  and 
Walsh  V.  Smyth,  3  Bland  Ch.  25.  Cited  In  Grelner  v.  Klein,  28 
Mich.  18,  holding  decree  in  equity  only  binds  parties  and  privies. 

2  Pet  216-238,  7  L.  402,  PATTERSON  v.  JENKS. 

Qrants.—  Presumption  is  in  favor  of  the  validity  of  every  grant  of 
land  issued  in  the  forms  prescribed  by  law,  and  burden  of  proof  lies 
upon  him  who  controverts  it,  p.  227. 

Cited  and  rule  applied  in  Reynolds  v.  West,  1  Cal.  326,  holding 
jR^rant  of  land  made  by  Mexican  alcalde  will  be  presumed  made 
within  his  authority;  Hart  v.  Burnett  15  Cal.  553,  approval  of 
supreme  executive  where  necessary  to  give  validity  will  be  pre- 
sumed; Payne  v.  Tread  well,  16  Cal.  227,  228,  241,  reviewing  author- 
ities and  applying  rule;  Parkison  v.  Bracken,  1  Pinn.  180,  39  Am. 
Pec.  297,  patent  Is  presumed  properly  executed  until  contrary  ap- 
pear; Frampton  v.  Wheat,  27  S.  C.  294,  3  S.  E.  465,  holding  burden 
of  proof  on  party  attacking  grant  to  show  improper  location.  Cited 
casually,  Webb  v.  Haley,  7  Baxt  003,  stating  rule  ut  supra. 

Boundaries.— In  this  case  the  Supreme  Court  determined  in  a 
collateral  action,  what  was  the  boundary  between  jurisdiction  of  a 
State  and  that  of  an  Indian  ti'ibe  within  its  borders,  p.  227. 
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Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet.  746,  9  L.  1269, 
arguendo,  the  Supreme  Court  may,  in  an  action  for  that  purpose, 
determine  the  boundary  between  two  States. 

TriaL— Prayer  that  court  declare  certain  legal  consequences  as 
resulting  from  the  testimony.  Is  properly  refused;  it  should  be  that 
the  court  instruct  as  to  the  legal  consequence  if  certain  facts  are  be- 
Ueyed  by  the  jury,  p.  227. 

ConBtniction  of  treaty.—  If  a  State  has,  by  its  own  acts,  adopted 
a  construction  of  a  treaty  with  Indians,  the  Supreme  Court  will 
adopt  the  same  construction,  p.  231. 

Cited  In  Lattimer  v.  Poteet,  14  Pet  18,  10  L.  335,  arguendo.  State 
is  bound  by  her  own  recognition  of  boundary  line  fixed  by  Indian 
treaty;  Brown  v.  Brown,  106  N.  C.  455,  11  S.  E.  648,  affirming  right 
of  State  to  construe  her  own  treaties. 

Pablic  lands.— A  grant  of  lands,  part  of  which  are  ung^rantable  by 
reason  of  lying  within  the  Indian  boundaries,  is,  nevertheless,  valid 
as  to  the  residue,  pp.  235,  236. 

Affirmed  in  Winn  v.  Patterson,  9  Pet.  680,  9  L.  272. 

A  grant  of  land  may  be  void  as  to  part  and  valid  as  to  the 
residue,  p.  235. 

Cited  and  rule  applied  in  Mitchel  v.  United  States,  9  Pet.  733, 
9  L.  291,  and  Mitchel  v.  United  States,  15  Pet  88,  10  L.  671,  holding 
grant  by  Indians  valid  notwithstanding  it  embraced  a  tract  as  to 
which  the  grant  was  void;  Wallace  v.  Harris,  32  Mich.  401,  holding 
grant  embracing  homestead  valid  as  to  residue;  Weitzner  v. 
Thingstad,  55  Minn.  248,  56  N.  W.  818,  holding  similarly  to  preceding 
citation;  People  v.  Mauran,  5  Den.  397,  holding  grant  not  void  for 
failure  to  reserve  minerals;  People  v.  Van  Rensselaer,  9  N.  T.  324, 
holding  patent  containing  void  grant  of  manorial  privileges  valid 
as  to  residue;  Curtis  v.  Leavitt,  15  N.  Y.  124,  holding  the  same 
instrument  may  contain  several  trusts,  some  of  which  are  valid  and 
others  invalid;  Den  v.  Nixon,  10  Yerg.  519,  holding  grant  of  lands 
void  as  to  part  adversely  occupied  and  valid  as  to  residue. 

Distinguished  in  Frampton  v.  Wheat  27  S.  C.  292,  3  S.  E.  464, 
holding  rule  has  no  application  if  title  exists  to  whole  tract. 

Miscellaneous.—  Cited  erroneously  in  Pollard  v.  Kibbe,  14  Pet  370, 
889,  10  L.  501,  508.  Cited,  without  particular  application.  Railroad 
Co.  v.  Spratt  12  Fla.  101. 

2  Pet.  239-240,  7  L.  410,  HARPER  v.  BUTLER. 

Executors  and  administrators  —  Assignment — Where  an  execu- 
tor has  assigned  a  chose  in  action,  suit  may  be  brought  by  the  as- 
signee thereon  in  a  State  permitting  suits  by  assignees  in  their  own 
name,  notwithstanding  there  has  been  no  administration  in  the  State 
in  which  the  suit  is  brought,  p.  240. 
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Cited  and  rule  applied  in  May  y.  Logan  Co.,  30  Fed.  253,  holding 
executor  may  assign  right  of  action  for  infringement  of  patent; 
Campbell  v.  Brown,  64  Iowa,  427,  62  Am.  Rep.  447,  20  N.  W.  746^ 
applying  rule  and  reviewing  authorities;  Putnam  y.  Pitney,  45 
Minn.  247,  47  N.  W.  792,  11  L.  R.  A.  43,  refusing  to  appoint  local 
administrator  where  general  administrator  could  collect  assets; 
WiUdns  y.  Bllett,  108  U.  S.  259,  27  L.  718.  2  S.  Ct  W3,  arguendo, 
payment  to  administrator  appointed  in  another  State  is  valid  against 
administrator  afterwards  appointed  in  the  State  where  payment  is 
made;  Van  BoiLlcelen  y.  CooIl,  5  Sawy.  591,  F.  C.  16,831,  arguendo^ 
executor  must  account  to  estate  for  property  in  foreign  jurisdiction 
voluntarily  delivered  to  him;  Owen  v.  Moody,  29  Miss.  82,  83;  Gk>ye 
V.  Gove,  6i  N.  H.  504,  15  Ati.  122;  Petersen  y.  Bank,  32  N.  Y.  42,  46, 
88  Am.  Dec.  302,  305,  and  Solinslky  v.  Bank,  82  Tex.  245,  17  S.  W. 
1051,  all  applying  rule;  Glddlngs  v.  Green,  4  Hughes,  448,  48  Fed. 
491,  holding  executor  may  sue  on  note  of  deceased  in  State  in  which 
no  administration  has  been  taken  out;  Lucas  v.  Byrne,  35  Md.  495, 
administrator  may  indorse  note  to  himself  and  sue  in  his  own  name; 
Smith  y.  Mercer,  22  Fed.  Gas.  599,  arguendo,  administrator  may  sur- 
render patent  of  intestate  for  purpose  of  securing  amended  patent 
Cited  without  particular  application  in  McCuUy  y.  Cooper,  114  Cal. 
262,  55  Am.  St.  Rep.  70,  46  Pac.  83,  35  L.  R.  A.  494,  discussing  general 
proposition  in  syllabus;  Taylor  v.  Barren,  35  N.  H.  496,  and  In  In  re 
Cape  May,  etc..  Navigation  Co.,  51  N.  J.  L.  82,  16  AtL  193,  discussing 
generally  powers  of  administrators. 

Distinguished  in  Reynolds  v.  McMullen,  55  Mich.  575,  54  Aul 
Rep.  392,  22  N.  W.  45,  holding  rule  does  not  apply  to  mortgage 
secured  by  real  property  in  another  State;  McCarthy  v.  Hall,  13  Mo. 
484,  reviewing  principal  case  and  holding  contra;  Stagg  v.  Green, 
47  Mo.  502,  foreign  executor  may  not  act  until  he  has  taken  out 
letters  within  the  State;  Dial  y.  Tappan,  14  S.  C.  582,  37  Am.  Rep. 
741,  reviewing  authorities  and  refusing  to  apply  rule. 

Glioses  in  action.—  Under  law  of  Mississippi  choses  In  action  are 
assignable,  p.  240. 

Distinguished  in  Scott  v.  Metcalf,  13  Smedes  &  M.  566,  holding 
assignment  of  promissory  note  must  be  by  indorsement 

2  Pet  241-242,  7  L.  411,  POWELL  y.  HARMAN. 

Statute  of  limitationB.—  Where  statute  made  possession  for  seven 
years  protection  only  when  held  under  a  grant  or  valid  mesne  con- 
veyance, possession  founded  on  a  void  deed  of  conveyance  will  not 
be  protected  by  the  statute,  p.  241. 

Cited,  but  without  particular  application.  In  Balkam  v.  Woodstock 
Iron  Co.,  154  U.  S.  188,  38  L.  957, 14  S.  Ct  1014;  Bauserman  y.  Blunt 
147  U.  S.  653,  37  L.  318,  13  S.  Ct  469,  and  Gelpcke  v.  Dubuque,  1 
Wall.  212,  213,  17  L.  628»  dissenting  opinion,  discussing  how  far 
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Supreme  Court  will  follow  State's  construction  of  its  own  statutes. 
Cited  in  note  on  necessity  for  color  of  title,  14  Am.  Dec.  765, 
collecting  cases. 

Overruled  in  Green  v.  Neal,  6  Pet  293,  301,  8  L.  403,  406,  the 
rule  being  changed  on  account  of  a  new  construction  of  the  statute 
by  the  State  (Tennessee)  court  it  holding  it  unnecessary  to  show 
a  connected  legal  or  equitable  title  under  the  statute,  reversing  Neal 
V.  Green,  1  McLean,  19,  F.  C.  10,065,  where  principal  case  is  also 
cited;  Toll  v.  Wright,  37  Mich.  98,  refusing  to  apply  principal  case 
on  the  ground  that  it  was  overruled. 

2  Pet  243-244,  7  L.  411,  RITCHIE  v.  MAURO. 

Guardian  and  ward.—  The  value  of  the  guardian's  interest  in  the 
estate  of  his  ward  is  not  the  value  of  the  estate,  but  the  value  of 
the  office,  which  is  nothing  except  so  far  as  it  affords  a  compensation 
for  services  to  be  afterwards  earned,  p.  244. 

Cited  In  Ruddlck  v.  Billings,  Woolw.  336,  F.  C.  12,110,  dis- 
cussing  generally  appellate  Jurisdiction  in  bankruptcy;  State  v. 
Dews,  Charlt  (Ga.)  425,  arguendo,  public  officers  have  no  proprietary 
interest  in  their  offices. 

Appeal  and  error.—  Where  the  value  of  the  office  of  the  guardian 
independently  of  the  value  of  the  estate  does  not  equal  the  Juris- 
dictional amount,  the  Supreme  Court  has  no  Jurisdiction  on  appeal, 
in  controversy  between  persons  claiming  adversely  as  guardians, 
p.  244. 

Cited  in  Dryden  v.  Swinbum,  15  W.  Va.  249,  reviewing  principal 
case  and  holding  where  office  of  clerk  of  Circuit  Court  had  value 
tqual  to  Jurisdictional  amount,  appeal  would  lie  in  contest  for  the 
cfflce. 

2  Pet  245-252,  7  L.  412,  WILLSON  ▼.  BLACKBIRD  CRBEK 
MARSH  CO. 
Appeal  and  error.—  To  sustain  error  to  State  court,  it  is  not  neces- 
sary that  the  record  in  terms  state  that  the  Constitution  or  a  law 
of  the  United  States  was  drawn  in  question.  It  is  sufficient  to  show 
that  the  Constitution,  a  law,  or  treaty  of  the  United  States  was 
in  fact  misconstrued,  or  the  constitutionality  of  a  State  law  upheld 
when  questioned  under  Federal  limitations,  p.  251. 

Cited  and  rule  applied  in  Harris  v.  Dennle,  3  Pet  302,  7  L.  687, 
where  State  court  misconstrued  revenue  collection  act  of  1799;  Davis 
V.  Packard,  6  Pet  48,  8  L.  315,  where  State  court  misconstrued  stat- 
ute regulating  suits  against  consuls;  Mo.,  etc.,  R.  Co.  v.  Haber,  169 
U.  S.  622,  42  L.  881,  18  S.  Ct  492,  involving  construction  of  animal 
Industry  act;  Craig  v.  Missouri,  4  Pet  429,  7  L.  910,  involving  con- 
stitutionality of  Missouri  act  for  establishment  of  loan  offices;  Kau- 
kauna  Co.  v.  Canal  Co..  142  U.  S.  269,  85  L.  1009,  12  S.  Ct  176,  in- 
volving Wisconsin  statute  relating  to  improvements  in  certain  rivers. 
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Distingruished  In  Crowell  v.  Randell,  10  Pet  396,  9  L.  469,  holding 
It  is  not  Buffieient  to  show  that  question  might  have  arisen,  but 
that  it  must  have  arisen,  reviewing  authorities;  Florida  v.  Gleason, 
12  Fla.  271,  where  no  Federal  question  has  arisen  there  is  no  ground 
for  writ  of  error  to  United  States  Supreme  Court. 

Public  UBM.—  Measures  calculated  to  produce  benefits  to  the  pub- 
lic may  be  effected  through  the  medium  of  private  Incorporations, 
p.  251. 

Cited  with  approval  in  Railroad  Co.  ▼.  Stockton,  41  CaJ.  189,  sus- 
taining taxation  in  aid  of  a  railroad;  Lux  v.  Haggin,  69  Cal.  302,  10 
Pac.  G99,  discussing  public  uses  of  water;  Whiteman  y.  Railroad 
Co.,  2  Harr.  523,  33  Am.  Dec.  419,  holding  right  of  eminent  domain 
may  be  exercised  for  purpose  of  aiding  construction  of  railroad; 
Stewart  v.  Polk  Co.,  30  Iowa,  22,  1  Am.  Rep.  247,  upholding  taxation 
by  State  for  same  purpose;  Hallenbeck  v.  Hahn,  2  Neb.  411,  holding 
similarly;  Gibson  v.  Mason,  5  Nev.  309,  State  may  authorize  Issuance 
of  bonds  for  same  purpose;  Beekman  v.  Railroad  Co.,  3  Paige,  74, 
22  Am.  Dec.  684,  and  Freight  Co.  ▼.  Memphis,  4  Cold.  425,  or  exer- 
cise right  of  eminent  domain.  Cited  in  elaborate  notes  on  eminent 
domain,  22  Am.  Dec.  690,  705. 

Commierce.— Where  congress  has  passed  an  act  In  execution  of 
the  power  to  regulate  commerce,  any  State  law  coming  into  conflict 
with  such  act  is  void,  p.  252. 

Cited  and  relied  upon  in  Wisconsin  v.  Duluth,  96  U.  S.  387,  24  L. 
672,  holding  Supreme  Court  will  not  interfere  with  the  execution  by 
congress  of  its  power  to  regulate  commerce;  Gulf,  etc.,  R.  Co.  v.  Hef- 
ley,  158  U.  S.  104,  39  L.  912,  15  S.  Ct.  804,  holding  statute  regulating 
freight  charges  void,  as  in  conflict  with  interstate  commerce  act; 
Columbus  Ins.  Co.  v.  Curtenius,  6  McLean,  216,  F.  C.  3,045,  holding 
void,  as  in  conflict  with  ordinance  of  1787,  statute  authorizing  ob- 
structions in  channel  of  navigable  tributary  of  the  Mississippi; 
Minot  V.  Railroad  Co.,  2  Abb.  343,  F.  C.  9,645,  holding  void,  a  State 
law  imposing  tax  on  locomotives,  passengers  and  freight;  United 
States  V.  Railroad  Co.,  5  Biss.  424,  F.  C.  15,779,  where  United  States 
have  acted,  that  action  is  exclusive;  Hawkins  Pt  Lighthouse  Case, 
39  Fed.  88,  holding  right  of  United  States  to  use  of  submerged  soil 
in  navigable  stream  for  lighthouse  purposes,  paramount  to  those  of 
riparian  proprietor  under  grant  from  State;  Decker  v.  Railway  Co., 
30  Fed.  725,  discussing  congressional  authority  over  navigable 
waters;  Scranton  v.  Wheeler,  57  Fed.  814,  16  U.  S.  App.  152,  right  of 
United  States  to  submerged  lands  of  navigable  stream  for  purposes 
of  a  pier,  paramount  to  those  of  riparian  proprietor;  Mitchell  v. 
Steelman,  8  Cal.  371,  holding  State  statute  of  frauds  void  as  far  as 
In  conflict  with  Federal  statute  regulating  mortgages  on  vessels; 
North,  etc.,  Min.  Co.  y.  United  States,  88  Fed.  675,  upholding  act 
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of  congress  creating  California  debris  commission,  and  regulating 
hydraulic  mining  along  California  rivers;  Lin  Sing  v.  Washburn,  20 
CaL  567,  holding  void  a  statute  of  State  regulating  immigrration. 

Ck>mmjercet.— Where  congress  has  passed  no  act  regulating  com- 
merce in  small  navigable  tide  waters,  act  of  State  empowering  con- 
struction of  a  dam  therein  is  not  unconstitutional,  p.  252. 

Cited  in  New  York  v.  Miln,  11  Pet  149,  9  L.  666,  arguendo,  where 
United  States  has  not  exercised  its  power  to  regulate  commerce. 
State  law  cannot  be  held  void  on  the  ground  that  it  presumes  to 
regulate  commerce;  Holmes  v.  Jennison,  14  Pet  592,  10  L.  605,  argu- 
ing, by  analogy,  State  may  surrender  fugitive  on  demand  of  foreign 
State  where  no  extradition  treaty  has  been  made  by  the  United 
States;  The  License  Cases,  5  How.  583,  584,  604,  605,  625,  12  L.  -292, 
301,  302,  311,  holding  regulation  of  liquor  traffic  by  State  is  not  in 
conflict  with  power  of  congress  to  regulate  commerce;  The  Passen- 
ger Cases,  7  How.  500,  555,  556,  560,  12  L.  793,  816.  817,  818,  dissent- 
ing opinions,  arguendo,  that  gi-ant  of  power  to  congress  is  not  ipso 
facto  exclusive,  unless  similar  authority  in  the  States  would  be  in- 
compatible; Cooley  V.  Board,  12  How.  319,  13  L.  1005,  holding  State 
law  regulating  pilotage  not  in  conflict  with  constitutional  power  to 
regulate  commerce;  State  v.  Wheeling  Bridge  Co.,  13  How.  585,  586, 
699,  14  L.  277,  278,  283,  dissenting  opinion,  arguendo,  acts  of  State 
authorizing  construction  of  bridge  across  navigable  stream  is  not 
in  conflict  with  power  of  congress  to  regulate  commerce;  Oilman  v. 
Philadelphia,  3  Wall.  727,  18  L.  100,  where  bridge  erected  over  navi- 
gable stream  impedes  navigation  but  assists  commerce;  United 
States  courts  are  not  bound  to  enjoin  it;  The  Passaic  Bridges,  3 
Wall.  793,  holding  State  has  absolute  power  to  erect  bridges  in  ab- 
sence of  congressional  legislation;  Osborne  v.  Mobile,  16  Wall.  482, 
21  L.  473,  sustaining  ordinance  imposing  license  on  railroads  engaged 
in  interstate  commerce;  Railroad  Co.  v.  Fuller,  17  Wall.  669,  21  L. 
714,  sustaining  acts  of  State  requiring  railroad  to  fix  its  rates  annu- 
ally, under  penalties,  even  where  railroad  was  engaged  in  interstate 
commerce;  expressly  affirmed  in  Pound  v.  Turck,  95  U.  S.  463,  24 
L.  527,  holding  State  may  authorize  erection  of  dam  across  navigable 
stream  in  absence  of  legislation  by  congress;  Hall  v.  De  Cuir,  95  U.  S. 
614,  516,  24  L.  557,  558,  dissenting  opinion,  arguendo,  State  has  power 
to  pass  law  requiring  carrier  engaged  in  interstate  commerce  to  give 
all  persons  equal  privileges,  regardless  of  color;  Mobile  v.  Kimball, 
102  U.  S.  700,  26  L.  240,  sustaining  power  of  county  to  improve  har- 
bor and  issue  bonds  therefor;  Escanaba  Co.  v.  Chicago,  107  U.  S. 
683,  686,  27  L.  445,  446,  2  S.  Ct  180,  192,  reviewing  authorities,  and 
holding  State  has  full  authority  as  to  bridges  over  navigable  streams 
until  congress  has  acted;  Oardwell  v.  Bridge  Co.,  113  U.  S.  208,  209, 
28  L.  960,  5  S.  Ct  424,  425,  affirming  Cardwell  v.  Bridge  Co.,  10  Fed. 
662,  564,  reviewing  authorities  and  affirming  doctrine  of  preceding 
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case;  WiUamette  Bridge  Co.  v.  Hatch,  125  U.  S.  8,  31  L.  632,  8  S.  Ct 
815,  holding  similarly;  Morgan  v.  Louisiana,  118  U.  S.  465,  30  U  242, 
6  S.  Ct  1119,  State  may  pass  quarantine  laws  until  congress  acts; 
Hennlngton  v.  Georgia,  163  U.  S.  310,  41  L.  171,  16  S.  Ct  1090,  State 
law  prohibiting  running  of  trains  on  Sunday  is  not  a  regulation  of 
commerce;  Monongahela  Navigation  Co.  v.  United  States,  148  U.  S. 
330,  37  L.  469,  13  S.  Ct  628,  expression  by  congress  of  its  intention 
to  regulate  commerce  does  not  destroy  franchise  previously  created 
by  a  State;  Covington,  etc..  Bridge  Co.  v.  Kentucky.  154  U.  S.  211, 
38  L.  966,  14  S.  Ct  1089,  collecting  cases  and  holding  regulation  of 
charges  on  bridge  over  river  between  two  States  is  regulation  of 
Interstate  commerce;  Wabash,  etc.,  R.  R.  Co.  v.  Illinois,  118  U.  S. 
581,  582,  30  L,  252,  253,  7  S.  Ct  15,  16,  dissenting  opinion,  arguendo. 
State  may  impose  penalty  for  Improper  charges  by  carrier,  review- 
ing authorities;  Leisy  v.  Harding,  135  U.  S.  132,  134,  149,  150,  154, 
34  L.  140,  141,  146,  147,  148.  10  S.  Ct  692.  693,  698,  699.  700.  dissent- 
ing opinion,  and  Bowman  v.  Railway  Co..  125  IT.  S.  521,  522,  31  L. 
719,  720,  8  S.  Ct.  712,  713,  dissenting  opinion,  both  reviewing  authori- 
ties,  and  arguendo.  State  has  power  to  forbid  the  Importation  of 
in^zicatlng  liquors  within  its  boundaries;  Kidd  v.  Pearson,  128  U.  S. 
23,  32  L.  351,  9  S.  Ct.  11,  holding  State  has  power  to  prohibit  manu- 
facture of  intoxicants  within  its  boundaries;  New  York,  etc..  R.  R. 
Co.  V.  New  York,  166  U.  S.  631,  41  L.  854,  17  S.  Ct.  419,  State  may 
pass  law  regulating  heating  of  passenger  cars  in  absence  of  con- 
gressional legislation;  Lake  Shore,  etc..  Ry.  Co.  v.  Ohio.  165  U.  S. 
366,  41  L.  748,  17  S.  Ct.  357,  statute  of  United  States  authorizing 
secretary  of  war  to  regulate  bridges  over  navigable  waters  does  not 
take  away  right  of  State  to  authorize  construction  of  bridge  over 
such  waters;  Silliman  v.  Bridge  Co.,  4  Blatchf.  408,  412,  P.  C.  12.852, 
State  has  power  to  authorize  construction  of  bridge  over  navigable 
i^tream  in  absence  of  Federal  legislation;  Silliman  v.  Bridge  Co.,  11 
Blatchf.  286,  287,  288,  F.  C.  12,853,  reviewing  authorities  and  dis- 
cussing what  constitutes  obstruction  to  navigation;  Miller  v.  Mayor 
of  New  York,  13  Blatchf.  475,  F.  C.  9,585,  reviewing  authorities  and 
holding  State  has  power  to  authorize  construction  of  bridge  over 
navigable  stream  in  absence   of   congressional   legislation;    United 
States  V.  New  Bedford  Bridge,  1  Wood.  &  M.  409,  415,  424,  426,  484, 
500,  P.  C.  15,867,  reviewing  authorities  and  holding  similarly  to 
preceding  citation. 

Other  citing  cases  rely  upon  this  doctrine  for  the  following  hold- 
ings: Hatch  V.  Wallamet  Bridge  Co.,  7  Sawy.  134,  6  Fed.  332;  At- 
kinson V.  Railroad  Co.,  2  Fed.  Cas.  109,  and  Easton  v.  Railroad  Co., 
S  Fed.  Cas.  274,  all  affirming  State  power  to  authorize  bridges  over 
navigable  streams  in  absence  of  congressional  action;  Orm^rod  y. 
Railway  Co.,  21  Blatchf.  108,  13  Fed.  372,  State  may  authorize  con- 
struction of  railway  roadbed  In  navigable  stream;  Woodman  v.  Kil- 
J[)um  Mfg.  Co.,  1  Bisa.  651;  S.  C,  1  Abb.  163,  F.  0.  17,978,  or  a  dam; 
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Heerman  t.  Slough  Co.,  8  Biss.  844,  1  Fed.  154,  F.  O.  6,320,  a  lof 
boom;  Hnse  y.  Gloyer,  11  Biss.  552,  15  Fed.  294,  dams  and  locks; 
United  States  y.  Bain,  3  Hughes,  602,  F.  C.  14,498,  a  wharf;  United 
States  y.  Bellingham  Boom  Co.,  81  Fed.  661,  662,  48  U.  S.  App.  449« 
450,  a  log  boom,  collecting  cases;  Groton  y.  Hurlburt,  22  Conn.  184, 
a  highway;  Sayannah  y.  Georgia,  4  Ga.  41,  a  wharf;  Depew  y.  l^rus- 
tees,  5  Ind.  10,  an  aqueduct;  Union  Steamboat  Go.  y.  Chicago,  39 
Fed.  753;  Bhea  y.  Bailroad  Co.,  50  Fed.  20;  Bailey  y.  Railroad  Co., 
4  Harr.  (Del.)  395,  409,  44  Am.  Dec.  597,  611,  Chicago  y.  McGinn,  51 
111.  273,  2  Am.  Rep.  300,  Green,  etc.,  Co.  y.  Railroad  Co.,  88  Ky.  8,  10 
8.  W.  8,  2  L.  R.  A.  543;  Hamilton  y.  R.  R.  Co.,  34  La.  Ann.  973,  44 
Am.  Rep.  454,  State  y.  Leighton,  83  Me.  421,  22  Atl.  381,  and  Adams 
y.  Ulmer,  91  Me.  53,  39  Atl.  350,  all  bridge  cases;  Moor  y.  Yeazie, 
32  Me.  360,  52  Am.  Dec.  662,  a  lock;  Sinnickson  y.  Johnsons,  17  N. 
J.  L.  152,  34  Am.  Dec.  193;  Steyens  y.  Railroad  Co.,  34  N.  J.  L.  552, 
3  Am.  Rep.  283,  a  railway;  Milne  y.  New  York,  2  Paine,  431,  F.  C. 
^,618,  State  may  impose  penalty  on  carrier  for  failure  to  report  pas- 
sengers; The  St.  Joseph,  21  Fed.  Cas.  177,  State  may  Improye  harbor 
and  impose  tolls  therefor;  Kellogg  y.  Union  Co.,  12  Conn.  25,  and 
Benjamin  y.  River  Co.,  42  Mich.  634,  4  N.  W.  486,  or  a  riyer;  Morris  y. 
State,  62  Tex.  739,  or  a  bay;  Smith  y.  State,  100  Tenn.  498,  46  S.  W. 
567,  41  L.  R.  A.  433,  may  require  carriers  to  furnish  separate  ac- 
commodations for  blacks  and  whites;  Stockton  y.  Powell,  29  Fla.  45, 
10  So.  693,  15  L.  R.  A.  47,  may  issue  bonds  to  improve  river;  Santo 
y.  State,  2  Iowa,  202,  63  Am.  Dec.  501,  holding  State  has  power  to 
regrulate  sale  of  intoxicating  liquors;  Kansas  v.  Fulker,  43  Kan.  241, 
247,  22  Pac.  1022,  1024,  7  L.  R.  A.  185,  187,  &  n.,  holding  similarly. 

Other  citing  cases  affirm  the  following  in  relying  upon  the  doc- 
trine of  the  leading  case:  Commonwealth  v.  Railroad  Co.,  62  Pa. 
St.  292,  1  Am.  Rep.  403,  holding  valid  a  State  tax  upon  railways, 
proportioned  to  tonnage  carried;  Ex  parte  Crandall,  1  Nev.  308,  310, 
holding  valid  a  State  law  imposing  tax  on  passengers  carried  out 
•of  the  State;  Commonwealth  v.  Manchester,  152  Mass.  242,  23  Am. 
St  Rep.  830,  25  N.  E.  116,  9  L.  R.  A.  241,  and  Dunham  v.  Lamphere,  3 
Oray,  273,  State  may  regulate  fishing  alon^  coasts  and  tide  waters; 
Norris  y.  Boston,  4  Met.  206,  holding  valid  a  State  law  imposing 
tax  on  all  passengers  brought  into  State;  Stewart  v.  Harry,  3  Bush, 
446,  arguendo,  mere  grant  of  power  to  congress  is  not  exclusive  until 
exercised;  Newport  v.  Taylor,  16  B.  Mon.  797,  798,  holding,  in  absence 
of  Federal  legislation,  State  has  right  to  regulate  charges  for  fer- 
riage; Port  Wardens  v.  The  Martha  J.  Ward,  14  Iol.  Ann.  290.  or 
warden's  charges;  Davis  v.  Jerkins,  5  Jones  (N.  C),  292,  Commis- 
sioners y.  Board,  39  Ohio  St.  634,  Flanagan  y.  Philadelphia,  42  Pa. 
St  231,  Selman  v.  Wolfe,  27  Tex.  70,  Talbot  Co.  v.  Queen  Anne's 
Co.,  50  Md.  262,  Plscataqua  Bridge  y.  New  Hampshire  Bridge,  7 
N.  H.  63,  Dover  v.  Portsmouth  Bridge,  17  N.  H.  226,  232,  People 
T.  Raihroad  Co.,  15  Wend.  134,  30  Am.  Dec.  42,  and  State  y.  Dibble, 
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4  Jones  (N.  0.),  112,  all  holding,  In  absence  of  congressional  legisla- 
tion, State  may  authorize  construction  of  bridge  over  navigable 
stream;  Glover  v.  Powell,  10  N.  J.  Bq.  227,  or  a  dam;  Dock  Ck).  y. 
Trustees,  39  N.  J.  Bq.  417,  446,  works  of  railway  company;  Galves- 
ton ,v.  Menard,  23  Tex.  393,  and  Blsenbach  v.  Hatfield,  2  Wash.  243, 
246,  26  Pac.  640,  541,  and  dissenting  opinion,  p.  275,  26  Pac.  550,  or 
Wharves;  Newcomb  v.. Smith,  2  Pinn.  137,  and  Black  River  Improve- 
ment Co.  V.  Transportation  Co.,  54  Wis.  681,  41  Am.  Rep.  72,  11 
N.  W.  453,  dams;  J.  S.  Keator  Lumber  Co.  v.  Boom  Corporation,  72 
Wis.  84,  7  Am.  St.  Rep.  850,  38  N.  W.  537,  log  booms;  Kerr  v.  West, 
etc.,  R.  R.  Co.,  127  N.  Y.  277,  27  N.  B.  834,  affirming  power  of  State 
to  authorize  a  railroad  right  of  way  interfering  with  access  to  plain- 
tiff's wharf;  Lemmon  v.  People,  20  N.  Y.  613,  State  has  power  to 
legislate  in  general  until  congress  acts;  Utica  v.  Churchill,  33  N.  Y. 
241,  arguendo.  State  may  impose  tax  on  national  bank  shares;  Bagg 
V.  R.  R.  Co.,  109  N.  C.  281,  26  Am.  St.  Rep.  572,  14  S.  B.  80,  14  K  R. 
A.  597,  impose  penalty  on  railroad  for  failure  to  ship  freights;  Craig 
V.  Kline,  65  Pa.  St.  408.  409,  411.  3  Am.  Rep.  641.  642,  645,  upholding 
State  law  regulating  floating  of  logs  in  navigable  stream. 

The  following  citing  cases  affirm  the  syllabus  doctrine,  but  the 
issues  involved  did  not  necessitate  decisions  thereon:  Transporta- 
tion Co.  V.  Chicago,  99  U.  S.  643,  25  L.  338,  and  Bridge  Co.  T.  United 
States,  105  U.  S.  475,  26  L.  1146,  holding  regulating  bridges  comes 
within  power  to  regulate  commerce,  collecting  cases;  Shlvely  v. 
Bowlby,  152  U.  S.  23,  38  L.  340,  14  S.  Ct  556.  discussing  State 
proprietary  rights  in  navigable  streams;  United  States  v.  Boom  Co.» 
1  McCrary,  605,  3  Fed.  552,  discussing  rights  of  public  in  navigable 
streams;  Peters  v.  Railroad  Co.,  56  Ala.  536,  collecting  authorities 
and  discussing  what  constitutes  a  navigable  stream;  People  v.  Nag- 
lee,  1  Cal.  235,  241,  52  Am.  Dec.  315,  320,  powers  of  national  goyem- 
ment  will  not  be  extended  beyond  those  granted  by  the  Constitution; 
Cox  V.  State,  3  Blackf.  197,  holding  State  has  right  to  make  it  mis- 
demeanor to  obstruct  navigable  stream;  Stetson  v.  Bangor,  56  Me. 
284,  holding  State  may  tax  shares  in  national  bank;  Wharf  Case» 

3  Bland,  371,  discussing  rights  of  public  in  public  ports;  Gough  v. 
Bell,  22  N.  J.  L.  459,  discussing  rights  of  owners  upon  shores  of 
navigable  waters;  Lansing  v.  Smith,  4  Wend.  22,  21  Am.  Dec  95» 
discussing  nature  of  wharfage  franchise;  Rumsey  v.  Railroad  Co.» 
130  N.  Y.  94,  28  N.  B.  765,  remarking  United  States  has  never  as- 
serted any  authority  over  nonnavigable  waters  within  State;  Sage  v. 
Mayor,  154  N.  Y.  78,  61  Am.  St.  Rep.  603,  47  N.  B.  1101,  38  L.  R.  A.  613, 
discussing  riparian  owners;  Houston,  etc.,  Navigation  Co.  v.  Dwyer, 
29  Tex.  383,  discussing  whether  congress  can  legislate  as  to  carriers 
entirely  within  one  State.  Cited  In  note  on  power  of  State  to  au- 
thorize bridging  of  navigable  rivers,  44  Am.  Dec,  620,  in  exhaustive 
notes  on  State  regulation  of  interstate  commerce,  27  Am.  S>t.  Rep. 
666,  and  on  national  and  State  quarantine  laws,  47  Am.  St  Rep.  538L 
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Criticised  in  The  Passenger  Gases,  7  How.  397,  12  L.  750,  holding 
Invalid  State  law  imposing  tax  on  alien  passengers;  Oooley  y.  Board, 
12  How.  3$S4,  13  L.  1007,  dissenting  opinion,  arguendo,  regulation  of 
pilotage  is  exclusively  within  power  of  congress  to  regulate  com- 
merce. Distinguished  in  State  v.  Wheeling  Bridge,  13  How/ 566,  14 
L.  268,  holding  void,  act  of  State  authorizing  construction  of  bridge 
across  navigable  stream;  Sinnot  v.  Davenport  22  How.  243,  16  L. 
247,  holding  void,  law  of  State  imposing  certain  burdens  on  owners 
of  vessel  so  far  as  applicable  to  interstate  commerce;  Gilman  v. 
Philadelphia,  3  Wall.  743,  18  L.  105,  dissenting  opinion,  arguendo, 
bridge  constructed  by  municipality  over  navigable  stream  is  an  in- 
terference with  commerce  and  should  be  abated;  Hall  v.  De  Ouir, 
95  n.  S.  488,  24  L.  548,  holding  void,  as  regulation  of  interstate  com- 
merce, act  of  State  requiring  carriers  on  vessels  to  give  to  all  passen- 
gers equal  rights  regardless  of  color;  Western  Union  Telegraph  Co. 
y.  Pendleton,  95  Ind.  13,  48  Am.  Rep.  693,  holding  law  imposing 
penalty  on  telegraph  company  for  nondelivery  of  message  not  a 
regulation  of  interstate  commerce  within  the  rule.  Questioned  in 
State  y.  Railroad  Co.,  30  N.  J.  L.  498,  arguendo,  tax  on  railroad 
graduated  according  to  number  of  passengers  carried  is  uncon- 
fltitutionaL 

Miscellaneous.—  Cited  without  particular  application  in  The  Daniel 
Ball,  Brown,  197,  F.  C.  3,564,  discussing  what  constitutes  navigable 
waters;  Young  y.  Harrison,  6  6a.  142,  holding  State  alone  has  right 
to  franchise  for  ferriage,  etc.;  Crow  v.  State,  14  Mo.  300,  and  dis- 
senting opinion,  p.  334,  discussing  general  subject  of  taxation; 
Schneider  v.  McFarland,  2  N.  Y.  463,  citing  argument  of  counsel  as 
to  what  is  a  suit 
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Louisiana  territory  was  ceded  by  France  to  the  United  States, 
which  thereby  acquired  full  sovereignty,  p.  301. 

Cited  in  Strother  y.  Lucas,  12  Pet  435,  9  L.  1147,  reviewing  his- 
tory of  Louisiana;  Bryan  v.  Kennett  113  U.  S.  192,  28  L.  912,  6  S. 
Ct  412;  Teschemacher  v.  Thompson,  18  CaL  23,  79  Am.  Dec.  156, 
applying  rule  by  analogy  to  California. 

Treaties.— Where  treaty  provides  that  titles  within  the  ceded 
territory  "shall  be  ratified,"  such  provision  is  not  self -executing, 
p.  304. 

Cited  in  United  States  v.  Arredondo,  6  Pet  756,  8  L.  57^  applying 
rule;  Parker  v.  Duff,  47  Cal.  563,  564,  where  treaty  provided  that 
Indians  "  shall  be  entitled  **  to  certain  amount  of  land,  the  proviso 
is  not  self -executing;  Boatner  v.  Ventress,  8  Mart  (N.  S.)  654,  20 
Am.  Dec.  271,  discussing  principal  case;  United  States  y.  Flint,  4 
8a wy.  67,  F.  C.  15,121,  holding  words  "shall  be  protected"  not 
self-executing.  Cited  in  Pollard  v.  KIbbe,  14  Pet.  393,  396,  397,  10 
£b  509,  511,  reviewing  history  of  treaty  of  St  Ildefonso. 
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Dlstlngnlshed  In  United  Statee  v.  Percheman,  7  Pet  80,  8  L.  618, 
holding  such  words  may  imply  ratified  and  confirmed  by  the  treaty 
itself.  Explained  and  declared  to  be  overruled  as  to  this  point  by 
United  States  v.  Percheman,  supra,  in  Garcia  v.  Lee,  12  Pet  619, 
520.  9  L.  1179,  1180.  Disapproved  in  Pollard  v.  Klbbe,  14  Pet  407, 
408.  410.  411,  420,  421,  10  L.  516,  517,  518,  522,  523,  arguendo,  such 
Rtlpulatipn  is  self-executing,  reversing  Pollard  v.  Kibbe,  9  Port  728: 
Holden  v.  Joy,  17  Wall.  247,  21  L.  535,  arguendo,  sale  of  Indian 
lands  may  be  made  by  treaty;  Gk)dfrey  v.  Beardsley,  2  McLean,  419, 
P.  O.  5,497,  words  "shall  be  reserved"  in  Indian  treaty  are  self- 
executing;  Minturn  v.  Brower,  24  CaL  661,  holding  treaty  of  Guada- 
loupe  Hidalgo  confirming  valid  titles  in  ceded  territory,  self-acting; 
Puget  Sound  Agricultural  Co.  v.  Pierce  Co.,  1  Wash.  Ter.  163,  hold 
words  *'  shall  be  confirmed  "  self -executing. 

• 

Louisiana  territory,  as  ceded  by  treaty  of  1803,  embraces  the 
tract  between  the  Perdido  and  Mississippi  rivers,  p.  305. 

Cited  in  Pollard  v.  Kibbe,  14  Pet  370,  372,  385,  386,  387,  389,  10 
L.  498,  499,  506,  507,  508,  and  Pollard  v.  Hagan,  3  How.  228,  11  L. 
573,  reviewing  history  of  above  tract 

Treaties.—  In  determining  individual  rights  growing  out  of  treaties 
with  foreign  powers,  the  Judiciary  will  adopt  the  principles  estab- 
lished by  the  political  departments  of  the  government,  p.  307. 

Cited  and  rule  applied  in  Cherokee  Nation  v.  Georgia,  5  Pet  4<^, 

8  L.  41,  construing  treaties  with  Cherokee  Indians;  affirmed  in 
i:'nited  States  v.  Arredondo,  6  Pet  710,  711,  712,  8  L.  554,  555,  con- 
struing Florida  treaty  of  1819;  Garcia  v.  Lee,  12  Pet  516,  517,  9  I-*. 
1178,  and  Innerrarity  v.  Mims,  1  Ala.  675,  applying  rule  to  construc- 
tion of  treaty  of  St.  Ildefonso,  involved  in  principal  case;  Peo- 
ple V.  Dibble,  16  N.  Y.  224,  dissenting  opinion,  arguing  rule  appli- 
cable to  Indian  treaty;  Williams  v.  Insurance  Co.,  13  Pet  420,  10 
L.  228,  action  of  executive  branch  of  government  in  recognition  of 
foreign  sovereignty  is  conclusive;  affirming  Williams  v.  Insurance 
Co.,  3  Sumn.  275,  F.  O.  17,738. 

Boundaries.— Questions  of  boundary  are  political  ones  in  which 
the  courts  are  bound  to  abide  by  the  measures  adopted  by  the  gov- 
ernment, p.  307. 

Cited  in  Lattimer  v.  Poteet,  14  Pet  15,  10  L.  333,  dissenting  opin- 
ion, recognizing  rule  as  applied  in  majority  opinion;  Pollard  v.  Kibbo, 
14  Pet  416,  10  L.  521,  citing  rule  casually;  United  States  y.  Roynes, 

9  How.  154,  13  L.  85,  adopting  government's  construction  of  treaty 
of  St  Ildefonso;  Phillips  v.  Payne,  92  U.  S.  132,  23  L.  649,  questions 
arising  out  of  retrocession  of  portion  of  District  of  Columbia  are 
political;  Harrold  v.  Arrington,  64  Tex.  238,  and  State  y.  Wagner, 
(»1  Me.  184,  186,  courts  will  follow  political  branch  of  government 
in  determining  what  is  boundary;  The  James  O.  Swan,  50  Fed.  111» 
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question  what  Is  boundary  of  United  States  Is  political;  Watts  v. 
United  States,  1  Wash.  Ter.  295,  holding  question  whether  San  Juan 
Island  Is  part  of  United  States  is  political.  Cited  without  particular 
application  in  Rhode  Island  v.  Massachusetts,  12  Pet  714,  727,  9  L. 
1256,  1261,  remarking,  boundaries  must  be  determined,  In  absence 
of  compact,  by  the  laws  and  rules  appropriate  to  the  case;  Blnney's 
Case,  2  Bland,  127,  discussing  boundary  of  Maryland. 

Distinguished  In  Rhode  Island  v.  Massachusetts,  12  Pet.  746,  747, 
9  L.  1269,  arguendo,  questions  of  interstate  boundary  are  not  politi- 
cal; United  States  v.  Castillero,  2  Black,  320,  17  L.  431,  when  United 
States  appears  as  suitor  to  litigate  her  rights  against  private  claim- 
ant, the  ordinary  rules  prevail  as  In  actions  between  private  In- 
dividuals. Denied  in  United  States  v.  Texas,  143  U.  S.  638,  639,  36 
L.  290,  291,  12  S.  Ct.  491,  questions  of  State  boundaries  are  not 
political. 

Upon  political  questions  the  courts  will  follow  the  decision  of 
the  political  departments  of  tlie  government,  p.  307. 

Cited  In  Luther  v.  Borden,  7  How.  56,  12  L.  605,  dissenting  opinion, 
arguendo,  controversies  between  citizens  of  State  as  to  form  anci 
change  of  constitutions  are  political,  collecting  cases;  Jones  v.  United 
States.  137  U.  S.  212,  34  L.  696,  11  S.  Ct.  83,  questions  of  sovereignty 
are  political  questions,  collecting  cases;  In  re  Cooper,  143  U.  S.  503, 
36  L.  242,  12  S.  Ct  460,  arguing  similarly;  United  States  v.  One 
Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  289,  United  States 
v.  Tropic  Wind,  28  Fed.  Cas.  219,  United  States  v.  One  Hundred 
Barrels  of  Cement,  27  Fed.  Cas.  293,  Perkins  v.  Rogers,  35  Ind.  156, 
9  Am.  Rep.  664,  Fifleld  v.  Insurance  Co.,  47  Pa.  St  172,  86  Am.  Dec. 
529,  and  United  States  v.  One  Thousand  Five  Hundred  Bales  of 
Cotton,  27  Fed.  Cas.  328,  all  holding  question  whether  peace  or  wrtr 
exists  Is  political;  In  re  Gunn,  50  Kan.  224,  231,  232,  32  Pac.  951, 
954, 19  L.  R.  A.  539,  542,  dissenting  opinion,  discussing  distinction  be- 
tween Judicial  and  political  questions.  Cited  in  Scott  v.  Jones,  5 
How.  374,  12  L.  196,  collecting  cases  and  querying  whether  question 
of  lawful  organization  of  State  legislature  is  political;  Koehler  v. 
Hill,  60  Iowa,  6r)9,  15  N.  W.  636,  dissenting  opinion,  arguendo,  ques- 
tion whether  Const  tution  exists  Is  practical.  Cited  casually  in 
Leitensdorfer  v.  Campbell,  5  Dill.  124,  F.  C.  8,225,  validity  of  grants 
under  former  sovereignty  is  political  question. 

Treaties,  where  self -operative,  are  equivalent  to  acts  of  the  legis- 
lature, p.  314. 

Cited  in  Strother  v.  Lucas,  12  Pet  439,  9  L.  1148,  applying  rule 
to  Louisiana  treaty  of  1803;  Fellows  v.  Blacksmith,  19  How.  372^ 
15  L.  686,  to  Indian  treaty  of  1838,  with  Senecas;  United  States  v. 
Forty-three  Gallons  of  Whiskey,  93  U.  S.  196,  23  L.  848,  to  treaty 
with  Chippewas,  extending  United  States  liquor  laws  to  Indian  terri- 
tory; Hauenstein  y.  Lynham,  100  U.  S.  490,  25  L.  631,  to  Swiss  treaty 
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of  1850,  regulating  rights  of  aliens  to  proceeds  of  lands,  reviewing 
authorities  and  reversing  Hauensteln  v.  Lynham,  28  Gratt  75;  Chew 
Heong  V.  United  States,  112  U.  S.  540.  28  L.  771,  5  S.  Ct  256,  to 
Chinese  treaty  of  1880,  permitting  exclusion;  North  Gterman  Lloyd 
Steamship  Co.  v.  Hedden,  43  Fed.  22,  Thomas  v.  Gay,  169  U.  S.  271, 
42  L.  743,  18  S.  Ct.  342,  Fong  Yue  Ting  v.  United  States,  149  U.  S. 
721,  37  L.  916,  13  S.  Ct  1025,  and  The  Cherokee  Tobacco,  11  Wall. 
621,  20  Li,  229,  a  treaty  may  be  repealed  by  a  subsequent  act  of 
congress;  Brown  v.  Walker,  161  U.  S.  607,  40  L.  825,  16  S.  Ct  651. 
discussing  generally  article  VI  of  the  Constitution;  In  re  Parrott  6 
Sawy.  871,  1  Fed.  503,  holding  void  a  provision  of  the  Constitution 
of  the  State  in  conflict  with  treaty;  United  States  v.  Watts,  8  Sawy. 
371,  14  Fed.  131,  holding  extradition  treaty  self -opera  ting;  In  re 
lvalue,  14  Fed.  Cas.  87;  Commonwealth  v.  Hawes,  13  Bush,  702,  26 
Am.  Rep.  245;  In  re  Metzger,  17  Fed.  Cas.  234;  State  v.  Vanderpool, 
89  Ohio  St  277,  48  Am.  Rep.  435,  and  Blandford  y.  State,  10  Tex. 
App.  640,  all  holding  an  extradition  treaty  self -opera  ting;  United 
States  V.  Crow  Dog,  3  Dak.  Ter.  113,  14  N.  W.  438,  holding  self-exe- 
cuting, a  treaty  with  Indians;  Litte  v.  Watson,  82  Me.  224,  a  boundary 
treaty.  Cited  without  particular  application  in  Ex  parte  Rodriguez, 
39  Tex.  767;  Stockton  v.  Montgomery,  Dall.  (Tex.)  483,  and  Territory 
V.  Cox,  6  Dak.  Ter.  521,  discussing  general  relations  of  political  and 
Judicial  branches  of  government  Cited  without  particular  applica- 
tion in  United  States  v.  Rauscher,  119  U.  S.  418,  30  L.  428,  7  S.  Ct 
240,  discussing  general  nature  of  treaties  under  the  Constitution; 
United  States  v.  Reese,  5  Dill.  409,  F.  C.  16.137,  congress  has  no 
right  to  interfere  with  rights  under  treaties  except  in  cases  purely 
political,  citing  cases;  United  States  v.  Johnson,  26  Fed.  Cas.  630, 
and  New  Jersey  v.  Noyes,  18  Fed.  Cas.  86,  discussing  casually  effect 
of  extradition  treaties.  Cited  also  in  note,  81  Am.  Dec.  537,  collect- 
ing authorities  on  general  subject  of  treaties  as  supreme  law  of  the 
land,  and  81  Am.  Dec.  539,  note  on  power  of  congress  to  abrogate 
treaties  by  legislation. 

Treaties.—  Where  either  party  to  a  treaty  engages  to  perform  a 
particular  act,  the  legislature  must  execute  the  contract  before  it 
can  become  a  rule  for  the  court,  p.  314. 

Approved  in  United  States  v.  Arredondo,  6  Pet  743,  8  L.  566,  citing 
rule  arguendo.  Cited  in  Dred  Scott  v.  Sandford,  19  How.  630,  15 
L.  794,  dissenting  opinion,  arguendo,  a  law  passed  excluding  slavery 
In  violation  of  a  treaty  stipulation  would  not  be  Ipso  facto  void; 
Taylor  v.  Morton.  2  Curt  463,  F.  C.  13,799,  applying  rule  and  hold- 
ing promise  in  treaty  that  products  of  one  country  shall  not  be  sub- 
jected to  a  higher  rate  of  duty  than  like  products  imported  from 
other  countries,  is  a  mere  contract  Cited,  without  particular  appli- 
cation, arguendo,  in  Baldwin  v.  Franks,  120  U.  S.  703,  30  L.  772,  7  S. 
Ct  764. 

Distinguished  in  United  States  v.  Arredondo,  6  Pet  734,  735,  737, 
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8  L.  563,  564,  holding  where  United  States  disclaims  right  to  treat 
question  arising  out  of  treaty  as  a  political  question,  it  becomes  a 
judicial  one  for  the  courts;  United  States  v.  GastlUero,  2  Black,  320, 
17  L.  431,  holding  similarly. 

Spanish  grants.—  Grants  made  by  the  Spanish  government,  after 
treaty  of  1803,  of  lands  between  the  Perdido  and  Mississippi  rivers 
ere  invalid,  p.  317. 

Cited,  examined  at  length  and  affirmed  in  Garcia  v.  Lee,  12  Pet. 
616,  522,  9  L.  1178,  1181,  and  Keene  v.  Whitaker,  14  Pet  171,  10  L. 
405.    Cited  as  estabUshing  rule,  in  Pollard  v.  Kibbe,  14  Pet  426,  427, 

10  L.  525,  526,  dissenting  opinions;  Mobile  v.  Emanuel,  1  How.  103, 

11  L.  63,  dissenting  opinion.  Followed  in  Innerrarity  t.  Byrne,  8 
Port  177;  Pollard  v.  Files,  3  Ala.  50,  and  Abbott  y.  Kennedy,  5  Ala. 
896;  Pijeau  v.  Beard,  8  Mart  (N.  S.)  401;  Sullivan  v.  Richardson,  33 
Fla.  134,  14  So.  714,  and  Bryan  v.  Kennett  113  U.  S.  191,  28  L.  912, 
5  S.  Ct  412,  all  holding  grants  made  after  date  of  treaty  were  void; 
Coffee  V.  Groover,  123  U.  S.  25,  26,  31  L.  61,  8  S.  Ct  14,  arguendo, 
grant  by  government  exercising  de  facto  Jurisdiction  over  disputed 
territory,  of  land  therein,  is  void  as  against  rightful  government 
Cited  without  particular  application  in  Kennedy  v.  Townsley,  10 
Ala.  248. 

Distinguished  in  Pollard  v.  Kibbe,  14  Pet  365,  10  L.  496,  holding 
rule  not  applicable  where  congress  has  subsequently  passed  con* 
lirmatory  act;  Pollard  v.  Files,  2  How.  602,  603,  11  L.  395  (reversing 
Pollard  V.  Files,  3  Ala.  50),  United  States  v.  Lynde,  11  Wall.  638, 
640,  641,  643,  20  L.  232,  233,  234,  Hallett  v.  Hunt  7  Ala.  899,  and 
Harvey  v.  Rusch,  67  Mo.  552,  all  holding  similarly. 

Miscellaneous.—  Cited  erroneously  in  Remington  v.  Millerd,  1  R.  I. 
97;  Mandeville  t.  Bank,  19  La.  Ann.  394,  92  Am.  Dec  544,  Brace  v. 
Reid,  3  G.  Greene,  427,  Lalande  v.  McDonald,  2  Idaho,  287,  13  Pac. 
848,  Macon  v.  Franklin,  12  Ga.  248,  and  Setzer  v.  The  Sylvia  de 
Grasse,  21  Fed.  Cas.  1095.  Cited  without  application,  Forsyth  v. 
Hammond,  71  Fed.  449,  34  U.  S.  App.  552,  no  right  of  appeal  to  the 
courts  lies  from  discretionary  orders  of  county  board;  Hooker  v. 
New  Haven  Co.,  14  Conn.  166,  dissenting  opinion,  discussing  damnum 
absque  injuria.  Cited  also  incidentally  in  Clark  v.  Bates,  1  Dak. 
55,  46  N.  W.  512,  respecting  treaty  with  Dakota  Indians;  also  In 
Rhode  Island  v.  Massachusetts,  12  Pet  734,  9  L.  1264,  as  to  title  of 
sovereign  State. 

2  Pet.  318-326,  7  L.  437.  BANK  OF  KENTUCKY  v.  WISTBR. 

Constitutional  law.— When  a  State  associates  Itself  in  a  private 
enterprise  it  divests  itself,  so  far,  of  its  sovereign  character  and 
takes  that  of  a  private  citizen,  p.  323. 

Cited  and  followed  in  Curran  v.  Arkansas,  15  How.  309,  14  L.  708, 
State  by  becoming  sole  stockholder  of  a  State  bank  exercises  no 
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power  not  derived  from  the  charter;  Southern  Ry.  Co.  v.  North 
Carolina  R.  R.  Co.,  81  Fed.  599,  where  State  was  part  owner  of  a 
railway;  Bank  of  United  States  v.  Mclvenzle,  2  Brock.  402,  F.  C. 
927,  statute  of  limitations  may  run  against  bank,  notwithstanding 
United  States  is  a  stockholder;  State  Bank  v.  Gibson,  6  Ala.  816. 
State  bank  must  cause  claim  against  deceased  to  be  presented,  as 
in  case  of  other  creditors;  Trustees  Michigan,  etc..  Canal  v.  Brain- 
ard,  12  111.  510,  dissenting  opinion,  arguendo,  where  State  has  con- 
veyed title  to  trustees  for  certain  purposes,  the  property  becomes 
subject  to  the  Incidents  and  liabilities  of  private  property;  State  v. 
Bank,  1  D.  C.  77,  arguendo,  fact  of  capital  having  been  furnished 
by  State  does  not  vary  rights  or  responsibilities  of  bank;  Fields  v. 
Wheatley,  1  Sneed,  354,  debt  due  a  State  bank  is  not  a  debt  to  State; 
White  V.  Railroad  Co.,  7  Helsk.  547,  State  does  not  figure  as  sovereign 
in  lending  its  credit  to  railway  company.  Cited  approvingly  in 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  585,  9  L.  839,  dis- 
senting opinion. 

Note  payable  to  bearer  Is  not  affected  by  disabilities  of  the  nom- 
inal payee,  p.  323. 

Cited  and  applied  in  Robinson  v.  Crenshaw,  2  Stew.  &  P.  299,  316, 
holding  illegality  of  consideration  no  defense  to  note  payable  to 
bearer  in  hands  of  original  holder;  Neal  v.  Smith,  5  Ala.  574,  argu- 
endo, holder  of  note  payable  to  bearer  has  right  of  action  by  virtue 
of  original  promise,  not  through  assignment;  Craig  v.  Vicksburg,  31 
Miss.  247,  holding  similarly  as  to  bond  payable  to  bearer. 

Suits  against  States.—  An  action  is  maintainable  against  a  bank 
of  which  a  State  is  sole  stockholder,  as  the  State  is  by  incorpo- 
rating the  bank  deemed  to  have  waived  its  nonsuability,  p.  323. 

Cited  in  Owen  v.  Branch  Bank,  3  Ala.  264,  holding  notes  of  State 
Bank  of  Alabama  not  bills  of  credit;  Western  Union  v.  Henderson, 
68  Fed.  591,  arguendo,  suit  against  State  auditor  to  restrain  him 
from  enforcing  unconstitutional  statute,  is  not  a  suit  against  the 
State.  Cited  and  affirmed  In  Briscoe  v.  Bank  of  Kentucky,  11  Pet. 
324,  9  L.  735,  and  Curran  v.  Arkansas,  15  How.  309,  14  L.  708,  both 
respecting  biUs  issued  by  State  banks. 

Distinguished  in  Lowry  v.  Thompson,  25  S.  C.  426,  holding  suit 
against  State  board  to  recover  deed  is  suit  against  the  State. 

Bank  deposits.—  Where  statute  provided  that  bank  might  receive 
deposits  without  giving  obligation  under  seal  to  repay  it,  assumpsit 
is  implied  and  maintainable  against  the  bank  from  the  mei'e  receipt 
of  the  deposit,  p.  324. 

State  banks  —  Bills  of  credit.—  Where  a  State  imparts  to  a  State 
bank  its  sovereign  attributes,  the  issuance  of  bank  paper  becomes 
an  emission  of  bills  of  credit  and  in  violation  of  the  Constitution^ 
p.  324. 
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Cited  In  Briscoe  v.  Bank,  11  Pet  341,  9  L.  742,  dissenting  opinion^ 
arguing  State  may  not  accomplish  Indirectly  what  Is  directly  for- 
bidden to  It  by  the  Constitution. 

Federal  courts.—  Suit  on  note  payable  to  bearer  may  be  brought 
In  Federal  conrt  by  subsequent  holder,  on  ground  of  diverse  citizen- 
ship, notwithstanding  it  could  not  have  been  brought  on  that  ground 
by  original  payee,  p.  326. 

Approved  and  followed  In  Smith  v.  Clapp,  15  Pet  129,  10  L.  685, 
holding  holder  of  such  note  Is  not  an  assignee  within  the  provisions 
of  the  Judiciary  act;  White  v.  Railroad  Co.,  21  How.  576,  16  L.  223, 
ruling  similarly  as  to  holder  of  railway  bonds  payable  to  bearer; 
Bushnell  v.  Kennedy,  9  Wall.  891,  19  L.  738,  arguendo.  Judiciary  act 
does  not  apply  to  rights  of  action  founded  on  wrongful  act;  Thomp- 
son V.  Perrlne,  106  tJ.  S.  593,  27  L.  300,  1  S.  Ct  568,  holding  holder 
of  negotiable  coupons  not  deprived  of  right  to  sue  in  Federal  courts 
by  reason  of  citizenship  of  any  previous  holder;  Chlckamlng  v.  Car- 
penter, 106  U.  S.  666,  27  L.  308,  1  S.  Ct  622,  ruling  similarly  as  to 
holder  of  municipal  bonds;  Halsted  v.  Lyon,  2  McLean,  227,  F.  C. 
5,968,  applying  rule;  Cooper  v.  Thompson,  13  Blatchf.  437,  F.  C.  3,202. 
applying  rule  to  holder  of  coupons;  Codman  v.  Railroad  Co.,  17 
Blatchf.  2,  F.  C.  2,936,  applying  rule  to  note  made  payable  to  bearer 
by  indorsement;  Holmes  v.  Goldsmith,  147  U.  S.  IGO,  37  L.  122,  13 
S.  Ct.  291,  applying  rule  to  accommodation  note  payable  to  order, 
reviewing  authorities;  Towne  v.  Smith,  1  Wood.  &  M.  119,  135,  F.  C. 
14,115,  holding  note  made  payable  to  bearer  by  indorsement,  within 
the  rule;  Brown  v.  Noyes,  2  Wood.  &  M.  82,  F.  C.  2,023,  arguendo. 
Federal  courts  have  Jurisdiction  when  original  parties  were  citizens 
of  different  States;  Jerome  v.  Commissioners,  5  McCrary,  041,  18 
Fed.  873,  and  Adams  v.  Commissioners,  23  Fed.  212,  rule  applied 
to  county  warrants;  Keene,  etc..  Bank  v.  Lyon  Co.,  90  Fed.  530, 
to  negotiable  bonds  payable  to  bearer. 

Distinguished  in  Parker  v.  Ormsby,  141  U.  S.  85,  35  L.  656,  11  S. 
Ct.  913,  holding  holder  of  promissory  note  payable  to  order  not 
entitled  to  sue  in  Federal  court  unless  original  payee  was;  Clarke 
V.  Janesville,  1  Blss.  104,  F.  C.  2,854,  holding  coupon  on  bond  not 
within  the  rule;  Hill  v.  Wlnne,  1  Blss.  277,  F.  C.  6.503.  holding 
mortgage  to  secure  note  payable  to  bearer  not  within  tlie  rule;  Noell 
V.  Mitchell,  4  Biss.  348,  F.  C.  10,287,  rule  not  applicable  to  accom- 
modation note  made  payable  to  bearer  by  Indorsement,  unless  it 
appear  that  diverse  citizenship  exists  between  bearer  and  Indorser; 
Bradford  v.  Jenks,  2  McLean,  132,  F.  C.  1,769,  assignee  in  insolvency 
is  not  holder  within  rule;  Fry  v.  Rousseau,  3  McLean,  107,  F.  C. 
5,141,  rule  obiter  where  note  Is  taken  by  assignment 

Bank  deposits.— Where  law  provides  that  bank  bills  shall  be  re- 
deemable in  gold  and  silver,  one  who  makes  a  deposit  in  notes  of 
the  bank  is  entitled  to  be  repaid  in  gold  and  silver,  p.  326. 
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Olted  with  approval  in  Thompson  t.  Biggs,  6  Wall.  678»  18  K  707, 
holding  that  customer  of  bank,  depositing  gold,  may  be  repaid  in 
legal  tender  currency;  Perle^  t.  Muskegon  Ck).,  S2  Mich.  136,  20 
Am.  Rep.  639;  Chesapeake  Bank  v.  Swain,  29  Md.  498;  Wallace  v. 
Bank,  7  Ark.  66,  and  Scammon  v.  Kimball,  92  U.  S.  370,  23  L.  486, 
title  to  money  deposited  passes  to  banker,  who  becomes  liable  for 
the  amount  as  a  debt;  Oorblt  v.  Bank,  2  Harr.  (Del.)  265,  30  Am. 
Dec.  651,  applying  rule  where  bank  notes  were  deposited  as  money. 
And  see  note  on  set-off  of  bank  deposits,  19  Am.  Dec.  421. 

Distinguished  in  Baker  y.  Ward,  8  Ben.  606,  F.  O.  785,  arguendo* 
that  debt  payable  in  money  may  be  discharged  by  payment  of  any 
kind  of  legal  money. 

EstoppeL—  Where  a  bank  offered  to  pay  the  amount  of  its  certlfl- 
oate  of  deposit  in  bills,  which  were  refused,  it  cannot  afterwards 
claim  that  the  certificate  should  have  been  accompanied  by  check* 
p.  326. 

Miscellaneous.— Cited  without  particular  application  in  Phillips 
T.  Preston,  5  How.  291,  12  L.  157;  Alabama  State  Land  €k>.  y.  Kyle, 
99  Ala.  479,  13  So.  45.    Cited  in  note  on  bank  bills,  62  Am.  Dec.  44& 

2  Pet  327-330,  7  L.  440,  BANK  OF  KENTUCKY  T.  ASHLBY. 

Appeal  and  error.— The  accidental  entering  of  too  large  a  Judg- 
ment may  be  cured  by  remittitur  from  the  appellate  court,  p.  329. 

Cited  in  Washington,  etc.,  B.  R.  Co.  y.  Harmon,  147  U.  8.  690,  87 
L.  292,  13  S.  Ct  563,  where  error  consisted  in  allowance  of  interest; 
judgment  will  be  affirmed  upon  remission  of  interest;  Hopkins  y. 
Orr,  124  U.  S.  514,  31  L.  525,  8  S.  Ct  692,  appellate  court  may  make 
its  affirmance  of  the  judgment  conditional  upon  remission  of  part 
of  the  recovery;  Koenigsberger  y.  Mining  Co.,  158  U.  8.  63,  89  I«. 
893,  16  S.  Ct  756,  and  Loewer  y.  Harris,  57  Fed.  374,  14  TJ.  S.  App. 
615,  where  damage  to  a  certain  amount  is  admitted  and  error  con- 
sists in  admission  of  eyidence  increasing  that  amount,  judgment 
will  be  affirmed  upon  remission  of  excess;  Pickett  y.  Ford,  4  How. 
(Miss.)  248,  the  remittitur  may  be  made  by  the  attorney;  Underwood 
y.  Parrott,  2  Tex.  181,  remittitur  may  be  made  in  the  lower  court 
Cited  casually,  Johnson  v.  Hawkins,  2  Blackf.  460,  holding  erroneous 
a  Judgment  for  excessive  amount;  Rowell  y.  Bruce,  6  N.  H.  882,  dis- 
cussing amendment  after  judgment 

Distinguished  in  Kennon  v.  Gilmer,  131  U.  S.  29,  33  L.  118,  9  S. 
Ct.  699,  holding,  in  action  for  damages  for  tort  court  may  not  enter 
absolute  judgment  on  remission  of  part  of  judgment  where  judg- 
ment is  for  an  entire  sum;  Harrod  y.  Hill,  2  Dana,  165,  remission 
will  not  entitle  to  affirmance,  unless  judgment  la  thereby  made  free 
from  error. 
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Appeal  and  error  —  Costs.— Where  Judgment  Is  aflSrmed  upon  re* 
mission  of  excess,  costs  are  paid  by  plaintiff  in  error,  nnless  the 
writ  is  further  prosecuted,  p.  829. 

Cited,  approved  and  followed  in  Fulton  y.  Hunt,  8  Ark.  282,  and 
Gregory  Co.  v.  Raber,  1  Ck>lo.  514. 

2  Pet  831-^53,  7  L.  441,  BANK  OP  THE  UNITED  STATES  T. 
WBISIGBR. 

Bills  and  notes.— In  Kentucky  suit  may  be  brought  in  equity 
directly  against  a  remote  indorser  of  promissory  note,  p.  848. 

Oited  in  Dorsey  y.  BCadlock,  7  Blackf.  115,  approving  principal 
case  and  applying  rule;  Tumeys  v.  Hunt,  8  B.  Mon.  408,  reviewing 
authorities  and  applying  rule;  Clifford  y.  Keating,  8  Scam.  252,  suit 
may  be  brought  at  law  in  Illinois  under  local  statute,  reviewing 
authorities. 

Consideration  for  accommodation  indorsement  is  the  credit  given 
to  maker  by  indorsee,  p.  848. 

Cited,  applying  principle,  in  Greenway  v.  Grain  Co.,  85  Fed.  537, 
56  U.  S.  App.  527,  holding  want  of  consideration  no  defense  to  suit 
by  bona  fide  holder,  collecting  cases. 

Bills  and  notes.— Before  recourse  can  be  had  against  indorser, 
every  reasonable  effort  must  be  made  to  recover  of  the  drawer  by 
suit,  p.  34a 

Cited  and  rule  applied  in  Bank  of  the  United  States  v.  Tyler,  4 
Pet  382,  384,  387,  7  L.  803,  894,  895,  holding  neglect  to  proceed 
against  a  sheriff  for  permitting  escape  of  drawer  imprisoned  on 
ca.  sa.  a  bar  to  suit  against  the  indorser;  Long  v.  Pence,  93  Va.  587, 
25  S.  E.  594,  holding  question  is  one  for  jury,  whether  suit  against 
maker  would  have  availed.  Cited,  arguendo,  Pococks  v.  Blount,  6 
Mo.  345,  holding  demand  and  notice  unnecessary  where  note  not 
negotiable  under  Missouri  law. 

Bills  and  notes.—  Diligence  in  pursuit  of  maker  is  excused  when 
he  has  been  discharged  in  insolvency,  and  creditor  need  not  procure 
issuance  of  execution,  p.  349. 

Cited  and  relied  on  in  Bank  of  United  States  y.  Tyler,  4  Pet 
886,  7  L.  895,  holding  delay  of  thirty-one  days  in  procuring  execution 
was  not  a  want  of  due  diligence. 

Insolvency.— Under  act  of  1800,  defendant  imprisoned  under 
ca.  sa.  may  be  discharged  in  thirty  days,  p.  350. 

Insolvency.— Imprisonment  under  the  insolvency  act  may  be 
waived  without  prejudice  to  claims  of  Judgment  creditor  against 
third  persons,  p.  851. 
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Discharge  under  ixmolvency  laws  does  not  exempt  debtor's 
present  effects  or  future  acquisitions  nor  prevent  his  confinement  for 
same  debt  in  case  of  detection  of  fraud,  p.  353. 

Miscellaneous.— Cited,  without  particular  application,  in  Gunder- 
mann  v.  Gunnison,  39  Mich.  318;  In  re  Drlsco,  7  Fed.  Gas.  1093,  and 
in  Emery  v.  Parrott,  107  Mass.  104,  discussing  order  nunc  pro  tunc 
8ee  2  Pet  481,  7  L.  492. 

2  Pet  354-^7,  7  L.  449,  CAMPBELL  v.  PRATT. 

Beversal  for  error  will  not  be  granted,  where  It  appears  that  no 
benefit  will  be  derived  by  appellant,  p.  357. 

Cited  and  rule  appUed  in  Brobst  v.  Brock,  10  WaU.  528,  19  L.  1004, 
refusing  to  reverse  erroneous  judgment  for  defendant  In  ejectment, 
where  it  appeared  that  plaintiff  could  not  recover,  even  If  judgment 
were  reversed;  In  re  Gribbon,  55  Fed.  876,  14  tJ.  S.  App.  382,  one  in 
whose  favor  error  Is  committed  cannot  be  heard  to  complain. 

2  Pet  358-369,  7  L.  450,  AMERICAN  FUR  CO.  Y.  UNITBD 
STATES. 
Evidence.— Acts  and  declarations  of  agent  with  reference  to  the 
business  of  his  employment  within  the  scope  of  his  authority,  may 
be  proven  as  the  acts  or  declarations  of  the  principal  in  either 
criminal  or  civil  actions,  p.  364. 

Cited  and  rule  applied  in  Barreda  v.  Sllsbee,  21  How.  165,  16  L. 
92,  holding  declarations  of  agents  of  ship  charterers  admissible  to 
show  charter  made  in  bad  faith;  Cllquot*s  Champagne,  3  Wall.  140, 
18  L.  120,  holding  declarations  of  seller's  agent  admissible  to  show 
price  of  champagne;  Xenia  Bank  v.  Stewart  114  tJ.  S.  228,  29  L. 
103,  5  S.  Ct.  847,  holding  declarations  of  bank  cashier  admissible 
against  bank  to  show  payment  of  a  note;  Aiken  v.  Bemis,  3  Wood. 
&  M.  855,  F.  C.  109,  holding  declarations  of  agent  admissible  to 
prove  infringement  of  patent;  Norwich,  etc.,  R.  R.  Co.  v.  Cahlll,  18 
Conn.  492,  railroad  company  bound  by  declarations  of  one  director; 
Chicago,  etc.,  R.  R.  Co.  v.  Coleman,  18  111.  299,  68  Am.  Dec.  546,  or 
of  its  president;  Stockwell  v.  United  States,  13  Wall  650,  20  L.  496, 
holding  knowledge  of  one  partner  imputable  to  firm;  McPherrln  y. 
Jennings,  66  Iowa,  024,  24  N.  W.  242,  and  Danville  Bank  v.  Waddill, 
31  Gratt  488,  fact  of  agency  must  be  established;  United  States  y. 
Amann,  24  Fed.  Cas.  780,  holding  principal  may  be  criminally  liable 
for  omission  of  his  agent;  Moore  v.  Davis,  49  N.  H.  55,  6  Am.  Rep. 
467,  holding  agent's  motives  and  intentions  those  of  his  principal. 

Cited,  but  rule  not  particularly  applied,  in  Morrill  v.  Cone,  22 
How.  82,  16  L.  255,  discussing  effect  of  deed  executed  by  attorney 
in  fact  without  his  authority.  And  cited  in  53  Am.  Dec.  774,  775,  in 
exhaustive  note  on  admissions  of  agents  as  evidence. 

Distinguished  in  Newell  v.  Roberts,  13  Conn.  71,  acts  and  admls- 
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slons  of  third  persons  cannot  be  given  in  evidence  under  the  mle; 
Underwood  v.  Hart,  23  Vt.  129;  Phelps  v.  James,  86  Iowa,  402,  41 
Am.  St  Rep.  499,  53  N.  W.  275,  and  Smith  v.  Bodfish,  39  Me.  139, 
nor  declarations  made  by  agent  after  termination  of  his  employment; 
Franklin  Bank  v.  Stewart,  37  Me.  526,  nor  after  transaction  is 
completed,  collecting  authorities  on  general  subject  of  declarations 
by  agent;  Ck>rbin  v.  Adams,  6  Gush.  97,  holding  declarations  of  son, 
made  while  performing  contract  made  by  him  as  agent  for  his 
father,  not  admissible  to  prove  terms  of  contract 

Indians— Penaltiea  and  forfeiture*.— Where  an  Indian  trader 
carrier  spirituous  liquors  into  the  Indian  country  and  they  are 
found  among  his  goods,  the  burden  of  proof  is  thrown  upon  him  to 
show  that  he  did  not  violate  the  act  of  1802,  regulating  trade  with 
the  Indians,  p.  364. 

Cited  and  principle  applied  in  State  v.  Cunningham,  25  Conn.  203, 
holding  proof  of  finding  liquors  in  possession  of  accused,  presump- 
tive evidence  that  it  was  kept  for  sale  contrary  to  the  statute; 
Lincoln  v.  Smith,  27  Vt.  356,  discussing  same  question;  State  y* 
Intoxicating  Liquors,  58  Vt  598,  4  Atl.  231,  ruling  similarly. 

Evidence  —  Conspiracy.— When  persons  are  associated  for  an 
illegal  purpose,  acts  and  declarations  of  one,  in  reference  to  the  com- 
mon object,  and  forming  part  of  the  res  gestse,  may  be  given  in 
evidence  against  all,  p.  365. 

Cited  and  principle  followed  in  Nudd  v.  Burrows,  91  U.  S.  438,  23 
L.  289,  and  Walton  v.  Bank,  13  Colo.  271,  16  Am.  St.  Rep.  201,  22 
Pac.  442,  5  L.  R.  A.  767,  &  n.,  bankrupt's  declarations  admissible  as 
against  preferred  creditor,  where  they  were  the  result  of  an  agree- 
ment to  give  fraudulent  preference;  Bannon  v.  United  States,  156  U. 
S.  468,  39  L.  496,  15  S.  Cl  469,  where  conspiracy  is  proven,  overt  acts 
of  individual  conspirators  may  be  shown;  Wiborg  v.  United  States, 
163  U.  S.  657,  41  L.  298,  16  S.  Ct  1137.  and  State  v.  Soper,  16  Me.  298. 
33  Am.  Dec.  668,  holding  similarly;  Bloomer  v.  State,  48  Md.  531, 
collecting  cases,  and  The  Meteor,  17  Fed.  Cas.  197,  declarations  of 
conspirators  admissible  against  co-conspirators;  Farley  v.  Peebles, 
50  Neb.  732,  70  N.  W.  234,  even  where  the  evidence  is  such  as  inter 
alia,  the  Jury  may  infer  the  conspiracy  itself  from;  United  States  v. 
Hartwell,  3  Cliff.  228,  F.  C.  15,318.  rule  applies  as  between  prin- 
cipal and  accessories;  Cuyler  v.  McCartney,  40  N.  Y.  245,  dissenting 
opinion,  arguendo,  rule  applicable  to  all  combinations  for  unlawful 
purposes,  even  where  technical  conspiracy  is  not  shown;  State  v. 
George,  7  Ired.  323,  rule  applies  between  principal  and  accomplice. 
See  also  notes,  05  Am.  Dec.  56,  and  3  Am.  St.  Rep.  487,  collecting 
cases  on  declarations  of  conspirators.  Cited  without  particular  ap- 
plication, in  United  States  v.  Cole,  5  McLean,  553,  F.  C.  14,832,  upon 
proposition  that  combination  is  not  ended  until  its  purpose  is 
accomplished.  ' 
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Distingnlshed  in  Reid  v.  State,  20  Ga.  685,  declarations  of  con- 
spirators are  not  evidence  against  co-conspirators,  when  mere 
narratives  of  past  occurrences;  Strout  v.  Packard,  76  Me.  156,* 
49  Am.  Rep.  605,  conspiracy  must  be  proven  aliunde;  State  v. 
Larlcin,  49  N.  H.  44,  declarations  made  two  weeks  after  alleged 
offense  was  consummated  are  not  part  of  the  res  gestae;  State  v. 
George,  7  Ired.  327,  dissenting  opinion,  arguendo,  declaration  not 
part  of  res  gestae,  after  common  enterprise  is  at  an  end;  Pat  ton  v. 
State,  6  Ohio  St  470,  holding  similarly;  Preston  v.  State,  4  Tex.  App. 
200,  evidence  of  threats,  made  previous  to  commission  of  crime, 
not  admissible  where  agreement  to  commit  the  crime  had  not  been 
made  at  time  of  making  threats;  Fonts  v.  State,  7  Ohio  St  476. 
previous  declarations  by  one  who  commits  a  crime  as  to  what  he 
Intended  to  do  are  not  admissible  against  another  person  charged 
at  the  same  time  for  same  offense,  even  where  agreement  existed 
to  perform  the  unlawful  act  previous  to  the  making  of  the 
declaratloiu 

Statutory,  constmctlon.— Penal  laws  should  not  be  so  strictly 
coustrued  as  to  defeat  the  obvious  intention  of  the  legislature, 
p.  367. 

Cited  and  followed  in  In  re  Coy,  127  U.  S.  740.  31  Fed.  800,  con- 
struing penal  statute  referring  to  elections;  United  States  y.  Lacher, 
134  n.  S.  628,  33  L.  1083,  10  S.  Ct  626,  construing  penal  statutes 
relating  to  mails;  United  States  v.  WiUetts,  5  Ben.  227,  F.  0.  16,699, 
construing  revenue  laws  imposing  forfeiture  for  fraud;  United 
States  V.  Mattock,  2  Sawy.  151,  F.  C.  15,744,  construing  statute  pro- 
hibiting depasturing  of  Indian  lands;  United  States  v.  Stone,  8  Fed. 
251,  construing  words  "plunder,  steal  or  destroy,"  in  revised  stat- 
utes, section  5358;  United  States  v.  Ellis,  51  Fed.  810,  construing 
word  "spirituous,"  In  revised  statutes,  section  2139;  In  re  Moore, 
66  Fed.  951,  construing  order  prohibiting  Introduction  of  liquors  into 
Alaska;  Boyd  v.  Watt,  27  Ohio  St  275,  dissenting  opinion,  and 
United  States  v.  One  Hundred  and  Twenty-nine  Packages,  27  Fed. 
Cas.  285,  holding  rule  a  fortiori,  applicable  when  statute  is  not 
penal  but  merely  civil  act  imposing  penalty;  State  y.  Johnson,  16 
S.  C.  189,  construing  "concealed,"  in  statute  forbidding  carrying 
of  concealed  weapons;  Crosby  v.  Hawthorne,  25  Ala.  225,  construing 
''aid,'*  in  statute  prohibiting  aiding  slaves  to  run  away;  Merriam 
Y.  Langdon,  10  Conn.  469,  construing  "  trading,  dealing  and  traffick- 
ing/' in  statute  for  suppression  of  peddling;  Rawson  y.  State,  19 
Conn.  299,  construing  "otherwise,"  in  statute  prohibiting  person 
from  keeping  "by  agent  or  otherwise,"  any  house  for  purpose  of 
selling  liquors;  State  v.  Main,  31  Conn.  575,  construing  "houses," 
in  statute  prohibiting  keeping  houses  of  bawdry;  People  v. 
Sweetser,  1  Dak.  301,  46  N.  W.  454,  holding  words  "  and  "  and  "  or  *' 
interchangeable  as  statute  may  require;  Keller  v.  State,  11  Md.  536, 
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69  Am.  Dec.  232,  construing  statute  Imposing  penalty  for  failure  to 
secure  liquor  license;  Parkinson  v.  State,  14  Md.  195,  74  Am.  Dec. 
629,  construing  "  give,"  in  statute  forbidding  gift  of  intoxicants  to 
minors.  Cited,  without  particular  application,  in  Beley  y.  Naphtaly, 
73  Fed.  125,  44  U.  S.  App.  232,  remarking  remedial  statutes  should 
be  broadly  construed. 

fiidian  country  ceases  to  be  such  with  the  extinguishment  of  the 
Indian  title  to  the  soil,  p.  368. 

Cited  and  rule  applied  in  Bates  v.  Clark,  95  U.  S.  208,  24  L.  473, 
holding  lands  to  which  the  Indian  title  had  passed  away,  no  longer 
Indian  lands  within  the  meaning  of  statute  forbidding  sales  of  liquor 
on  Indian  lands;  United  States  v.  Richard,  1  Ariz.  Ter.  37,  40, 
holding  similarly.  Cited,  arguendo,  in  United  States  v.  Seveloff,  2 
Sawy.  316,  F.  C.  16,252,  holding  Alaska  not  Indian  country  within 
act  forbidding  sales  of  liquor  in  Indian  country;  Moore  v.  County 
Commissioners,  2  Wyo.  22,  discussing  taxation  within  Indian 
reservations.    See  note  on  Indian  relations,  3  McCrary,  516. 

Distinguished  in  United  States  v.  Payne,  2  McCrary,  304,  305,  8 
Fed.  895,  rule  aliter  where  so  provided  by  treaty,  statute  or  exec- 
utive order;  United  States  v.  Richard,  1  Ariz.  Ter.  46,  dissenting 
opinion,  arguendo,  rule  not  applicable  to  territory  west  of  Missis- 
sippi. 

2    Pet    370-379,    7    L.    454,    DANDRIDGB    v.    WASHINGTON'S 
EXECUTORS. 

Parties  to  actions.— All  participants  in  distribution  of  a  fund 
should  be  parties  to  a  suit  for  its  distribution,  p.  376. 

Distinguished  in  Evans  v.  Wall,  159  Mass.  169,  38  Am.  St  Rep. 
407,  84  N.  E.  184,  holding  possible  remaindermen  not  necessarily 
parties. 

Words  and  phrases.—"  Trade  "  and  "  profession  "  are  seldom  con- 
founded in  common  language,  the  former  being  generally  received 
as  denoting  one  of  the  mechanical  arts,  p.  377. 

Parties  to  actions.—  Residuary  legatee  is  not  a  proper  party  in  a 
suit  against  executors  to  fix  amount  of  a  prior  legacy,  p.  377. 

Cited  and  rule  applied  in  Davison  v.  Rake,  45  N.  J.  Eq.  772,  18 
Atl.  754,  holding  executor  only  necessary  party  in  suit  by  legatee  to 
recover  amount  of  legacy. 

Distinguished  in  Sears  v.  Hardy,  120  Mass.  530,  holding  residuary 
legatee  proper  party  in  action  to  declare  resulting  trust  in  bulk 
of  estate;  Read  v.  Patterson,  44  N.  J.  Eq.  218,  6  Am.  St  Rep.  880,  14 
Atl.  493,  residuary  legatees  are  necessary  parties  to  suit  to  construe 
fcfiiduary  clause  in  will. 
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Executor  Is  representatiye  of  and  guardian  of  Interests  of 
residuary  legatees,  p.  877. 

Cited  and  rule  applied  in  Ward  y.  Durham,  134  IlL  200,  25  N.  B. 
746,  holding  judgment  against  executor  allowing  claim  conclusive  on 
heirs  and  devisees;  Labitut  v.  Prewett,  1  Woods,  147,  F.  C.  7,962, 
holding  exect^r  may  bring  bill  to  enjoin  sale  of  property  of  estate 
without  Joining  legatees;  Walsh  v.  Smyth,  3  Bland,  25,  repre- 
sentatlves  entitled  to  notice  of  dissolution  of  injunction  obtained 
by  deceased. 

Distinguished  In  Carey  y.  Roosevelt,  81  Fed.  610,  holding  judgment 
against  executor,  after  distribution,  does  not  bind  legatees. 

Equity  practicew— Dismissal  of  bill  In  equity  for  want  of  proper 
parties  should  be  without  prejudice,  p.  378. 

Cited  in  Durant  v.  Essex  Co.,  7  Wall.  110,  19  L.  156,  where  words 
**  without  prejudice,"  are  omitted  from  decree,  it  is  presumed  to  be 
rendered  on  the  merits. 

Miscellaneous.— Cited,  without  particular  application.  In  Bona- 
parte y.  Baihroad  Co.,  Bald.  217,  F.  C.  1,617;  Cross  y.  De  Valle,  6 
Fed.  Cas.  891,  holding  parties  in  equity  must  be  served  as  well  as 
iiued. 

2  Pet.  380-416,  7  L.  458,  SATTBRLEB  v.  MATTHBWSON. 

Appeal  and  error.— Jurisdiction  of  Supreme  Court  is  acquired 
on  error  to  the  Supreme  Court  of  a  State  where  it  appears  from  the 
record  that  the  repugnancy  of  a  statute  to  the  Constitution  was 
drawn  into  question,  although  the  record  do  not  in  terms  so  state, 
p.  410. 

Cited  to  this  point  in  Harris  v.  Dennle,  3  Pet  802,  7  L.  687, 
applying  rule  where  Federal  statute  misconstrued;  McCullough  y. 
Virginia,  172  tJ.  S.  118,  and  Water  Power  Co.  v.  Street  Ry.  Co.,  172 
TJ.  S.  488,  applying  rule  and  collecting  cases.  Cited,  without  par- 
ticular application,  in  Steams  v.  Lawrence,  83  Fed.  745,  54  U.  S. 
App.  532,  referring  to  practice  of  examining  opinions  of  courts  to 
ascertain  point  decided. 

Distinguished  in  Crowell  v.  Randell,  10  Pet  396,  9  L.  469,  re- 
viewing authorities,  and  holding  it  must  appear  in  some  manner 
from  the  record  that  Federal  question  was  raised  and  decided  as 
required  by  judiciary  act;  Hamilton  v.  Kneeland,  1  Nev.  63,  holding 
Averse  citizenship  no  ground  for  writ  of  error. 

Obligation  of  oontract8.^A  retrospective  statute  making  valid  a 
contract  previously  void  impairs  no  Federal  limitations,  p.  412. 

Cited,  approved,  and  rule  applied  in  Skellinger  v.  Smith,  1  Wash. 
TTer.  873,  McMasters  v.  Commonwealth,  3  Watts,  294,  Watson  v. 
Mercer,  8  Pet  110,  111,  8  L.  885,  and  Randall  v.  Kreiger,  23  WalL 
140,  147,  23  L.  126,  affirming  2  Dill.  448,  F.  C.  11,554,  aU  holding 
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▼alld  statutes  curing  defective  acknowledgments;  Atwater  ▼.  Seely, 
1  McCrary,  268,  2  Fed.  137,  holding  similarly;  Gelpcke  ▼.  Dubaque, 
1  Wall.  204,  17  L.  525,  holding  valid  a  statute  curing  defective  bond 
Issue;  Beloit  y.  Morgan,  7  Wall.  624,  19  L.  207,  Bridgeport  v.  Rail- 
road Ck>.,  15  Conn.  497,  Bass  v.  Columbus,  30  Ga.  851,  collecting 
cases,  McMillan  y.  Lee  Co.,  6  Iowa,  394,  all  holding  similarly; 
Baugher  y.  Nelson,  9  Gill,  305,  52  Am.  Dec.  698,  Andrews  v.  Russell, 
7  Blackf.  475,  Welch  y.  Wadsworth,  30  Conn.  155,  79  Am.  Dec.  239, 
Nichols  V.  G«e,  30  Ark.  145,  Wilson  v.  Hardesty,  1  Md.  Ch.  68, 
DanviUe  y.  Pace,  25  Gratt.  10,  18  Am.  Rep.  669,  and  Ewell  v.  Daggs, 
108  U.  S.  151,  27  L.  685,  2  S.  Ct.  414,  all  holding  that  repeal  of  law 
making  contract  void  for  usury,  validated  the  contract;  State  y. 
Squires,  26  Iowa,  348,  upholding  statute  curing  defective  organiza- 
tion of  school  district;  Gross  v.  Mortgage  Co.,  108  U.  S.  488,  27  L. 
799,  2  S.  Ct  947,  holding  valid  a  statute  curing  invalidity  of  previous 
loans  of  foreign  corporations;  Shields  v.  Land  Co.,  94  Tenn.  148,  152. 
45  Am.  St  Rep.  716,  718,  28  S.  W.  674,  675, 26  L.  R.  A.  518,  and  Cowell 
y.  Col.  Sp.  Co.,  3  Colo.  91,  all  holding  valid,  acts  curing  defective 
Incorporations;  Milne  v.  Huber,  3  McLean,  217,  F.  C.  9,617,  holding 
valid  as  to  pre-existing  contracts,  statute  creating  remedy  when 
none  had  formerly  existed;  Bloomer  v.  Stolley,  5  McLean,  165,  F.  C. 
1,559,  arguendo,  statute  extending  patent  right  is  valid;  Green  v. 
OolUns,  3  CllfT.  506,  F.  C.  5,755,  applying  rule  holding  right  of  action 
on  contract  valid  in  State  where  made,  revived  by  repeal  of  pro- 
hibiting statute  of  State  where  suit  brought;  Ay  cock  v.  Martin,  37 
Ga.  179,  dissenting  opinion,  collecting  cases  and  arguing  that  stay 
laws  are  constitutional;  Welborn  v.  Akin,  44  Ga.  427,  upholding 
retrospective  statute  requiring  affidavit  of  payment  of  taxes  on 
claim  sued  on;  Gibson  v.  Hibbard,  13  Mich.  219,  sustaining  statute 
permitting  validating  of  contracts  void  for  want  of  stamp;  Phenix 
Ins.  Co.  v.  Pollard,  63  Miss.  663,  sustaining  statute  removing  bar  to 
recovery  on  contracts  previously  barred  by  failure  to  pay  tax;  Mu- 
tual Ben.  L.  Ins.  Co.  y.  Winne,  20  Mont  40,  49  Pac.  452,  sustaining 
statute  curing  Invalid  contracts  of  foreign  corporations;  Mercer  v. 
Watson,  1  Watts,  357,  holding  valid  a  statute  curing  defective  con- 
veyances by  married  women;  Lane  v.  Nelson,  79  Pa.  St  410,  holding 
curative  statute  valid,  providing  its  purpose  be  to  correct  what  was 
defective,  and  not  to  validate  what  was  void;  dissenting  opinion, 
Bronson  v.  Kingie,  1  How.  330,  11  L.  150,  majority  holding  uncon< 
stitutional  a  law  extending  time  for  redemption  of  mortgages; 
Reynolds  y.  Randall,  12  R.  I.  631,  dissenting  opinion,  collecting; 
cases  and  arguing  statute  changing  rule  of  evidence  as  to  adverse 
possession  is  retroactive  and  constitutional;  Blodgett  y.  Hitt,  29 
Wis.  178,  semble,  statute  curing  defective  administrator's  sale  Is 
valid  and  retroactive.  See  note  on  laws  validating  defective  con- 
tracts by  married  women,  16  Am.  Dec.  519,  collecting  cases;  and 
note  on  curative  acts,  37  Am.  Rep.  398,  collecting  cases. 
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Distinguished  in  Newman  t.  Samuels,  17  Iowa,  554,  and  Brinton 
T.  Seevers,  12  Iowa,  393,  holding  statute  curing  defective  acknowl* 
edgments  invalid,  so  far  as  impairing  vested  rights.  Disapproved 
in  Pearce  v.  Patton,  7  B.  Mon.  169,  45  Am.  Dec.  68,  reviewing  princi- 
pal case  and  holding  void  a  statute  curing  defective  deed  by  married 
woman;  State  v.  Hernandez,  24  La.  Ann.  71,  arguendo,  statute  cur- 
ing  fraudulent  issue  of  municipal  certificates  is  invalid;  Adams  v> 
Palmer,  51  Me.  494,  refusing  to  construe  as  retroactive,  a  statute 
validating  voidable  releases  of  dower;  Forster  v.  Forster,  129  Mass. 
566,  collecting  cases  and  holding  void  a  statute  curing  defective  tax 
sales  and  exempting  certain  cases;  Grim  v.  School  District,  57  Pa. 
St  435,  98  Am.  Dec.  239,  holding  curative  statute  void  when  im- 
pairing vested  rights,  reviewing  authorities;  Austin  v.  Burgess,  3& 
Wis.  193,  holding  statute  validating  usurious  contracts  not  retro- 
active. 

Constitutional  law.-— A  statute  is  not  void  because  it  is  unwise^ 
p.  412. 

Cited  in  Gibson  v.  Mason,  5  Nev.  299,  holding  that  words  of  Con- 
stitution furnish  the  only  test  as  to  the  validity  of  statute;  Dover 
V.  Portsmouth  Bridge,  17  N.  H.  227,  whether  exercise  of  legislative 
power  is  discreet  is  not  a  question  for  the  courts.  Cited  obiter  in 
Sharpless  v.  Philadelphia,  21  Pa.  St  163,  59  Am.  Dec.  767,  remark- 
ing that  State  law  is  valid  unless  clearly  forbidden. 

Constitutional  law.— Nothing  in  the  Constitution  of  the  United 
States  forbids  a  State  legislature  to  exercise  judicial  functions^ 
p.  413. 

Cited  in  Trustees  Internal  Imp.  Fund  v.  Bailey,  10  Fla.  249,  hold- 
ing statute  directing  Supreme  Court  to  rehear  a  particular  case,  an 
exercise  of  Judicial  functions,  and  void  under  State  Constitution. 
Cited  without  particular  application,  in  Hepburn's  Case,  3  Bland,. 
98,  discussing  general  scope  of  legislative  authority. 

Distinguished  in  Lawson  v.  Jeffries,  47  Miss.  699,  705,  12  Am.  Rep. 
849,  354,  holding  constitutional  convention  has  no  power  to  exercise 
judicial  authority. 

Betrospective  laws  are  constitutional  unless  they  Impair  the  obli- 
gations of  contracts,  or  are  ex  post  facto,  p.  413. 

The  following  citing  cases  affirm  and  variously  apply  this  doc- 
trine: Drehman  v.  Stifle,  8  Wall.  603,  19  L.  511,  holding  valid  a 
provision  of  the  Constitution  of  Missouri,  exempting  all  persons  who 
acted  under  authority  of  the  United  States  from  civil  suit  on  account 
of  any  acts  so  done;  Gray  v.  Munroe,  1  McLean,  532,  F.  O.  5,724,. 
holding  law  relating  to  imprisonment  of  debtors  applicable  to  pend- 
ing cases;  Martindale  v.  Moore,  3  BlSLCkt,  287,  reviewing  authorities 
and  construing  law  limiting  liability  of  executors;  Johnston  v.  Van- 
dyke, 6  McLean,  441,  F.  0.  7,426,  holding  valid  a  retroactive  law 
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limitfng  right  of  dower;  McAfee  v.  Goylngton,  71  Ga.  274,  51  Am. 
Rep.  265,  holding  judgment  founded  on  tort  not  a  contract  within 
constitutional  inhibition;  Albee  v.  May,  2  Paine,  80,  F.  0.  134,  hold- 
ing valid  a  retroEipectlye  act,  giving  ejected  occupants  of  lands  right 
to  recover  for  improvements  made  while  in  possession;  Ex  parte 
Hull,  12  Fed.  Cas.  854,  holding  bankruptcy  act  applicable  to  pre-ex- 
isting debts;  Elliott  v.  May  field,  4  Ala.  423,  holding  statute  relating 
to  execution  against  sureties  retrospective  and  valid;  Owen  v. 
Peebles,  42  Ala.  343,  holding  valid  a  law  abrogating  previous  for- 
feitures; Barbour  Co.  v.  Horn,  48  Ala.  C59,  holding  statutes  giving 
right  of  action  for  defect  in  bridge,  applicable  to  previously  con- 
structed bridge;  Tilton  v.  Swift,  40  Iowa,  80,  sustaining  retroactive 
statute  changing  time  of  entry  of  judgment;  Grand  Lodge  v.  City, 
44  La.  Ann.  673,  11  So.  154,  sustaining  statute  imposing  taxation  on 
property  previously  exempt;  Oriental  Bank  v.  Freese,  18  Me.  Ill, 
36  Am.  Dec.  702,  holding  retrospective  and  sustaining  a  statute  re- 
pealing statute  confirming  right  to  penalty;  Scott  v.  Smart,  1  Mich. 
302,  303,  sustaining  statute  transferring  certain  cases  from  Terri- 
torial Supreme  Court  to  State  Supreme  Court;  Cochran  v.  Van  Sur- 
lay,  20  Wend.  372,  32  Am.  Dec.  573,  holding  constitutional  a  private 
act  authorizing  sale  of  estate  of  infants;  Burch  v.  Newbury,  10  N.  Y. 
391,  holding  statute  permitting  appeal  where  time  had  previously 
expired,  not  contrary  to  Constitution  of  United  States;  Green  v. 
Shumway,  39  N.  T.  432,  arguendo,  test  oath  statute  is  constitutional; 
Leak  v.  Gay,  107  N.  C.  478,  12  S.  E.  314,  holding  statutes  exempting 
homesteads  from  previously  acquired  Judgment  liens,  retrospective 
and  constitutional;  Sandusky  City  Bank  v.  Wilbor,  7  Ohio  St.  499, 
sustaining  statute  taxing  State  bank  previously  exempt  by  charter; 
Erie,  etc.,  R.  R.  Co.  v.  Casey,  26  Pa.  St  321,  holding  statute  to  im- 
pair obligation  of  contract  must  operate  directly  upon  some  con- 
tract and  literally  save  its  obligation;  Miles  v.  King,  5  S.  C.  150, 
holding  valid  a  statute  requiring  re-recording  of  destroyed  docu- 
ments of  title;  Bender  v.  Crawford,  33  Tex.  751,  7  Am.  Rep.  272, 
sustaining  retrospective  statute  suspending  statute  of  limitations. 
Cited  without  particular  application,  in  In  re  Smith,  22  Fed.  Cas. 
401,  holding  restriction  relating  to  impairment  of  contracts  appli- 
cable to  States  alone,  not  to  congress;  Larkin  v.  Saffarans,  15  Fed. 
149,  holding  similarly;  also  in  dissenting  opinion.  Tread  way  v« 
Schrauber,  1  Dak.  270,  46  N.  W.  476.  Cited  casually  in  Lewis  v, 
Lewis,  7  How.  784,  12  L.  913,  stating  rule  ut  supra;  Ex  parte  Gar- 
land, 4  Wall.  390,  18  L.  374,  discussing  ex  post  facto  laws;  Bukner 
T.  Street,  1  DiU.  254,  F.  C.  2,098,  collecting  cases  and  stating  rule 
lit  supra;  Gage  v.  Gage,  66  N.  H.  294,  29  Atl.  549,  21  L.  R,  A.  857, 
A  n.,  stating  rule  that  remedial  statutes  may  be  construed  to  be 
retrospective.  Cited  obiter,  in  Sharpless  v.  Philadelphia,  21  Pa.  St. 
165,  69  Am.  Dec.  770,  remarking  that  statute  must  clearly  Impair 
the  obligation  of  contracts  in  order  to  be  void. 
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Distinguished  In  Forsyth  v.  Marbnry,  Gharlt  (Ga.)  329,  holding 
statute  exempting  certain  property  from  levy  previously  subject* 
void  as  to  existing  judgment  founded  on  contract;  Gunn  v.  Hendry, 
43  Ga.  563,  holding  unconstitutional,  a  statute  permitting  set-oif  on 
account  of  losses  occurring  during  the  war  without  connecting 
plalntifT  with  those  losses;  Anderson  v.  Baker,  23  Md.  566,  arguendo, 
retrospective  law  depriving  certain  i)ersons  of  rights  of  suffrage  is 
ex  post  facto;  Rich  v.  Flanders,  39  N.  H.  386,  387,  dissenting  opinion, 
collecting  cases,  and  arguing  statute  removing  disability  of  wit- 
nesses should  not  be  construed  retrospective;  Berdan  v.  Van  Biper, 
16  N.  J.  L.  11,  refusing  to  construe  as  retroactive,  a  statute  prescrib- 
ing conditions  as  to  creation  of  joint  tenancies;  Vanderpool  y.  Rail- 
road Co.,  44  Wis.  659,  refusing  to  construe  mechanics'  lien  law 
retroactively. 

Constitational  law.^  A  State  law  divesting  vested  rights  violates 
no  Federal  limitation  where  it  does  not  impair  the  obligation  of  a 
contract,  p.  413. 

Cited,  approved,  and  rule  applied  in  Charles  River  Bridge  y.  War- 
ren Bridge,  11  Pet.  539,  580,  9  L.  821,  837,  reviewing  principal  case 
and  refusing  to  read  certain  Implied  terms  into  grant  of  charter  by 
State;  Baltimore,  etc.,  R.  R.  Co.  v.  Nesblt,  10  How.  402,  13  K  472, 
holding  valid  a  retroactive  law  directing  court  to  set  aside  in- 
quisition condemning  certain  lands;  East  Hartford  v.  Hartford 
Bridge,  10  How.  539,  13  L.  530,  holding  similarly;  De  Moss  v.  New- 
ton, 31  Ind.  220,  sustaining  statute  reducing  time  of  commencing 
actions  for  partition;  State  v.  New  Orleans,  32  La.  Ann.  715,  sus- 
taining law  limiting  right  of  municipality  as  to  taxation;  Hardeman 
y.  Downer,  39  Ga.  436,  holding  valid  a  retroactive  homestead  law; 
Freeland  v.  Williams,  131  U.  S.  415,  420,  33  L.  197,  199.  9  S.  Ct  776, 
778,  holding  valid  provision  In  State  Constitution  nullifying  judg- 
ments founded  in  tort;  Bennett  v.  Boggs,  1  Bald.  74,  77,  F.  O.  1,319, 
holding  valid  a  law  regulating  common  right  of  fishery;  Holman  v. 
Bank,  12  Ala.  417,  upholding  statute  giving  administratrix  power  to 
sell  land,  although  title  had  already  descended  to  the  heir;  Thomp- 
son V.  Phillips,  1  Bald.  284,  F.  C.  13,974,  holding  vaUd  a  law  Umlt- 
Ing  lien  of  judgments;  Dodge  v.  Woolsey,  18  How.  379,  15  L.  421,. 
dissenting  opinion,  arguendo,  proviso  in  charter  of  bank  exempting^ 
it  from  taxation  may  be  subsequently  annulled  by  legislature; 
Bonner  v.  Martin,  40  Ga.  503,  upholding  statute  re-opening  judg- 
ments; Shepherd  V.  Grimmett,  2  Idaho,  1127,  31  Pac  795,  holding 
valid  a  law  prescribing  test  oath,  which,  in  effect,  deprives  certain 
voters  of  their  franchise;  Myers  v.  Mitchell,  20  La.  Ann.  534,  sus- 
taining Constitution  of  State  changing  right  of  appeal;  New  Orleans 
T.  Railroad  Co.,  35  La.  Ann.  682,  sustaining  law  imposing  assess- 
ment  on  taxable  property  previously  omitted  from  the  rolls,  collect* 
ing  cases;  McLure  v.  Melton,  24  S.  C.  570,  58  Am.  Rep.  278»  argiH 
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endo,  rule  applies  to  decision  of  State  court  modifying  rule  of  prop- 
erty established  by  previous  decision;  Ex  parte  Hunter,  2  W.  Va. 
173,  and  Ex  parte  Quarrier,  4  W.  Va.  223,  upholding  test  oath  act. 
Distinguished  in  Bonaparte  v.  Railroad  Co.,  1  Bald.  220,  P.  O. 
1,617,  holding  act  permitting  taking  of  private  property  for  public 
use  without  compensation,  impairs  obligation  of  contract;  Wilder 
V.  Lumplcin,  4  Ga.  218,  220,  holding  laws  divesting  antecedent  vested 
rights  are  void;  McNamee  v.  Alexander,  100  N.  C.  246,  13  S.  B.  778, 
refusing  to  construe  as  retroactive,  a  remedial  statute  operating  so 
as  to  divest  title  of  present  owner;  Lowe  v.  Harris,  112  N.  G.  480> 
17  S.  E.  540,  22  L.  R.  A.  382,  holding  similarly  as  to  repeal  of  part  of 
statute  of  frauds;  Mellinger  v.  Houston,  68  Tex.  44,  3  S.  W.  252,  re- 
viewing authorities,  and  holding  statute  refusing  right  to  plead 
statute  of  limitations  in  suits  for  delinquent  taxes  not  retroactive 
under  State  Constitution  forbidding  retroactive  laws;  Griffin  v.  Cun- 
ningham, 20  Gratt.  110,  holding  unconstitutional  an  enabling  act  per- 
mitting rehearing  of  cases  previously  decided  in  military  tribunal; 
Peerce  v.  Kitzmiller,  19  W.  Va.  573,  holding  rule  aliter  since  adop- 
tion of  fourteenth  amendment. 

Circnit  Court  may  decide  whether  State  law  is  in  conflict  with 
State  Constitution  or  not,  p.  414. 

Cited  casually  in  Clark  v.  Sohler,  1  Wood.  &  M.  374,  F.  0.  2,835, 
and  Woodhull  v.  Wagner,  1  Bald.  302,  F.  C.  17,975,  remarking  that 
Circuit  Court  must  decide  precisely  as  State  courts  ought  to  do. 

Obligation  of  contracts.—  Prohibition  to  pass  laws  impairing 
obligation  of  contracts  is  confined  to  the  States,  p.  416. 

Cited  and  applied  in  In  re  Smith,  2  Woods,  460,  F.  C.  12,096,  up- 
holding Federal  bankruptcy  act 

Distinguished  in  Rosa  v.  Buckland,  17  111.  320,  dissenting  opinion, 
arguing  law  of  congress  void  which  impairs  obligation  of  a  contract. 

Miscellaneous.—  Cited  without  particular  applicaiion,  in  Salisbury 
etc.,  Assn.  v.  Wicomico  Co.,  86  Md.  622,  39  Atl.  427,  Borden  v.  State, 
11  Ark.  548,  54  Am.  Dec.  238,  Ryder  v.  Innerrarity,  4  Stew.  &  P.  30, 
Baring  v.  Erdman,  2  Fed.  Cas.  790;  Atkinson  v.  Philadelphia,  etc., 
R.  R.,  2  Fed.  Cas.  110;  in  Talcott  v.  Pine  Grove,  1  Fllpp.  177, 
F.  C.  13,735,  on  point  that  legislature  may  authorize  issue  of  bond» 
to  aid  in  constructing  railroad;  Sabariego  v.  Maverick,  124  U.  S.  282, 
81  L.  439,  8  S.  Ct.  472,  and  United  States  v.  Land  Co.,  148  U.  S.  44, 
37  L.  360,  13  S.  Ct  463,  remarking  that  decisions  of  legislative  branch 
are  not  open  to  collateral  attack;  in  Leach  v.  Smith,  25  Ark.  254, 
holding  void  a  statute  known  as  Confederate  money  act;  Wilder  v. 
Lumpkin,  4  Ga.  215,  discussing  ex  post  facto  laws.  Cited  errone- 
ously in  Bains  v.  James  and  Catherine,  Bald.  547,  F.  C.  756;  New 
Orleans,  etc.,  R.  R.  Co.  v.  New  Orleans,  26  La.  Ann.  521,  discussing 
legislative  authority  over  municipal  corporations;  In  re  Mechanics* 
Society,  31  La.  Ann.  631,  discussing  essentials  of  constitutional  stat- 
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nte;  CampbeU's  Case.  2  Bland,  232.  237,  20  Am.  Dec.  373.  378.  dllh 
cusslng  nature  of  State  sovereignty;  Doc  Lonas  v.  State,  3  Heisk. 
301,  discussing  right  of  judiciary  to  determine  questions  of  consti- 
tutionality; Lewis  T.  Woodfolk,  2  Baxt  47,  discussing  same 
proposition. 

2  Pet.  417-441,  7  L.  470,  REYNOLDS  v.  McARTHUR. 

Statutory  oonstmetlon.—  Laws  should  not  be  construed  retro- 
spectively unless  their  language  renders  such  construction  indispen- 
sable, p.  434. 

Cited  and  rule  applied  in  Ladiga  v.  Roland,  2  How.  589,  11  L.  390, 
refusing  to  construe  as  retroactive,  provision  In  Indian  treaty. 

Western  reservew— A  patent  issued  October  12,  1812.  founded  on 
a  military  warrant  for  lands  within  the  reserve  is  valid  against  a 
claimant  of  the  same  land  holding  under  sale  made  by  United  States, 
p.  435. 

Cited  casually  in  Wallace  v.  Saunders,  7  Ohio,  176,  discussing  titles 
within  the  reserve. 

Words  and  phrases.—  **  Source  "  of  a  river  is  neither  the  point  at 
which  sufficient  water  flows  to  navigate  small  vessels  laden,  nor  the 
point  from  which  water  flows  at  all  seasons  of  the  year,  nor  the 
point  farthest  from  its  mouth  at  which  water  flows  at  all  seasons 
of  the  year,  it  is  fixed  by  common  consent  and  notoriety,  pp.  438,  440. 

Miscellaneous.—  Cited  erroneously  in  State  v.  Sterling,  20  Md.  505. 
Cited,  to  no  particular  point  decided,  in  Gaston  v.  Mace.  33  W. 
Va.  21.  25  Am.  St.  Rep.  853, 10  S.  E.  63,  5  L.  R.  A.  396,  and  note,  dis- 
cussing navigable  rivers  as  highways. 

2    Pet.    442-448,    7    L.    479,     SOUTHWICK    v.     POSTMASTER- 
GENERAL. 

District  Court's  jurisdiction  extends  to  all  suits  at  common  law 
where  the  United  States  or  any  officer  thereof  under  authority  of 
act  of  congress  shall  sue,  p.  44. 

Cited  obiter  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  & 
M.  448,  F.  C.  15,867,  and  in  In  re  Barry.  42  Fed.  127,  F.  C.  1.059, 
8.  C,  136  U.  S.  617,  34  L.  510n,  discussing  common  law  under  United 
States. 

District  Court,  performing  its  appropriate  duty  as  such,  is  not 
sitting  as  a  Circuit  Court  although  it  possesses  the  powers  of  that 
court  also,  p.  447. 

Cited  and  approved  in  Swift  v.  Circuit  Judges,  64  Mich.  486,  31 
N.  W.  437,  holding  Circuit  Court  may  review  judgment  of  Recorder's 
Court  in  case  where  they  could  have  exercised  concurrent  juris- 
diction. 
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District  Court.—  Where  District  Court  sits  as  Circuit  Court,  writ 
of  error  will  lie  from  original  Judgment  to  Supreme  Court;  aliter 
where  It  sits  as  District  Court,  p.  448. 

2    Pet    449-480,    7    L.    481,    WESTON    ▼.    CITY    COUNCIL    OF 
CHARLESTON. 

Words  and  phnuMs  —  Suit— Where  a  right  is  litigated  between 
parties  In  a  court  of  justice,  the  proceeding  by  which  the  decision 
of  the  court  is  sought  is  a  suit  p.  464. 

Cited  with  approval  in  Kendall  v.  United  States.  12  Pet.  645,  9  L. 
1229,  dissenting  opinion,  arguendo,  "  suit "  and  "  case,"  synonymous; 
Holmes  t.  Jennison,  14  Pet  566,  10  L.  592,  dissenting  opinion,  argu- 
endo, application  for  writ  of  habeas  corpus  Is  a  suit;  State  v.  Jen- 
nings, 56  Wis.  120,  14  N.  W.  30,  and  State  v.  Supervisors,  67  Wis. 
276,  80  N.  W.  361,  holding  mandamus  proceeding  a  civil  action; 
Ex  parte  Milllgan,  4  WalL  112,  18  L.  293,  holding  application  for 
habeas  corpus,  a  "cause;"  In  re  Sloan,  5  N.  Mex.  611,  25  Pac.  937, 
and  Taylor  v.  New  York,  82  N.  Y.  25,  mandamus  proceeding  is  a 
suit;  Rowan  v.  Shepard,  2  Tex.  Civ.  App.  254,  255,  and  Case  of 
Sewing  Machine  Companies,  18  Wall.  585,  21  L.  922,  approving  defi- 
nition, supra;  Mineral  Range  Ry.  Co.  v.  Detroit,  etc..  Copper  Co., 
26  Fed.  520;  United  States  v.  Inlets,  26  Fed.  Cas.  487,  and  Kohl  v. 
United  States,  91  U.  S.  375,  23  L.  452,  condemnation  proceeding  Is  a. 
suit;  Appleton  v.  Tumbull,  84  Me.  76,  24  Atl.  593,  also  a  bill  in 
equity  by  a  judgment  creditor  of  a  corporation;  State  v.  Oil  Co.,  42 
W.  Va.  95,  24  S.  E.  693,  a  proceeding  reviewing  tax  assessment.  In- 
volving validity  of  tax  law;  State  v.  Newell,  13  Mont  305  34  Pac. 
29,  habeas  corpus  proceeding  is  a  "  special  proceeding  in  the  nature 
of  an  action,"  reviewing  authorities;  United  States  v.   Moore,  11 
Fed.  251,  criminal  proceeding  Is  a  suit;  McCullough  v.  Large,  20  Fed. 
310,  as  also  a  rule  to  show  cause  why  one  should  not  be  punished 
for  contempt;  Lackawanna  Coal  Co.   v.  Bates,  56  Fed.  740,  and 
execution  proceeding  against  stockholder  after  return  nulla  bona 
against  corporation;  In  re  Ditch,  69  Fed.  166,  also  a  statutory  pro- 
ceeding for  establishing  drains;  Mooney  v.  Manufacturing  Co.,  72 
Fed.  36,  34  U.  S.  App.  581,  garnishment  proceeding  against  foreign 
corporation;  Stinson  v.  St.  P.  R.  Co.,  20  Minn.  494,  querying  whether 
condemnation  proceeding  is  a  suit      Cited   casually  in   Clark  v. 
Sohler,  1  Wood.  &  M.  372,  F.  C.  2,835,  stating  definition  ut  supra; 
and  cited  in  note,  12  Am.  Rep.  551. 

Denied  in  Holmes  v.  Jennlson,  14  Pet  624,  10  L.  625,  concurring 
opinion,  arguendo,  application  for  writ  of  habeas  corpus  is  not  a 
cult;  Decatur  v.  Paulding,  14  Pet  611,  612.  10  L.  617.  618.  dissenting 
opinion,  arguendo,  application  for  writ  of  mandamus  is  not  a  suit; 
In  re  Chicago,  64  Fed.  898,  assessment  proceedings  for  municipal 
Improvement  are  not  a  suit  even  where  conducted  in  court  under 
Judicial  forms,  collecting  cases.    Distinguished  in  New  Orleans,  etc.» 
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R.  R.  Co.  V.  Mississippi,  102  TJ.  S.  144,  26  L.  99,  dissenting  opinion, 
arguendo,  defense  arising  under  laws  of  United  States  Is  not  a 
"  suit  arising  under  laws  of  United  States; "  Upshur  Co.  v.  Rich.  135 
U.  S.  474,  34  L.  199,  10  S.  Ct  653,  holding  appeal  to  a  County  Court 
acting  as  a  board  of  commissioners  without  judicial  powers  Is  not 
a  «  suit" 

"  Suit "  — Prohibition.— A  proceeding  to  obtain  a  writ  of  pro- 
hibition Is  a  suit,  p.  464. 

Cited  In  In  re  Sloan.  5  N.  Mex.  611.  25  Pac.  937,  ruling  similarly 
as  to  proceeding  for  Injunction  against  election  officers.  Cited  with- 
out particular  application.  In  Smith  v.  Whitney,  116  U.  S.  174.  29 
L.  603.  6  S.  Ct  573,  discussing  prohibition  generally. 

Final  Judgment—  A  judgment  refusing  a  writ  of  prohibition  is  a 
final  judgment,  and  appealable,  p.  464. 

Supreme  Court  has  jurisdiction  upon  error  to  Supreme  Court  of 
a  State  where  it  has  sustained  State  law  attaclsed  as  a  violation  of 
Constitution  of  United  States,  p.  464. 

Cited  and  rule  applied  In  Home  Ins.  Co.  v.  Augusta,  93  U.  S.  121, 
23  L.  826,  entertaining  error  to  State  court  sustaining  validity  of 
statute  claimed  to  be  In  violation  of  constitutional  provision  for- 
bidding impairing  obligation  of  contracts;  Daniels  v.  Tearney,  102 
U.  S.  418,  26  L.  188,  ruling  similarly  on  error  to  State  court  where 
statute  was  upheld  which  was  claimed  to  be  void  as  in  furtherance 
of  the  ordinance  of  secession.  Cited  casually  In  Pratt  v.  Fltzhugh^ 
1  Black,  273,  17  L.  207,  discussing  jurisdiction  on  error  to  Circuit 
courts;  and  In  Saginaw  Gaslight  Co.  v.  Saginaw,  28  Fed.  533.  Citi- 
zens' Street  Ry.  Co.  v.  City  Ry.  Co.,  56  Fed.  750,  and  City  Ry.  Co.  v. 
Citizens'  Street  R.  R.  Co..  166  U.  S.  563,  41  L.  1116.  17  S.  Ct.  655, 
discussing  jurisdiction  of  Circuit  Court  where  Impairment  of  obli- 
gation of  contract  is  Involved;  Hammond  v.  People,  32  111.  465^ 
dissenting  opinion,  arguendo,  writ  of  error  lies  to  State  Supreme 
Court  In  habeas  corpus  proceeding.  Cited  in  91  Am.  Dec.  197,  In 
very  full  note  on  writs  of  error  to  State  courts. 

Final  Judgment  Is  one  which  determines  the  particular  cause, 
pp.  464,  465. 

Cited  approvingly  In  Holmes  v.  Jennlson,  14  Pet  563.  10  L.  591. 
dissenting  opinion,  arguendo,  judgment  refusing  discharge  on  habeas 
corpus  is  a  final  judgment;  and  In  Hammond  v.  People,  32  111.  470, 
dissenting  opinion,  arguing  similarly;  Antrim's  Case,  1  Fed.  Cas. 
1066,  proceeding  may  be  final  and  yet  not  conclusive  elsewhere  as  to 
the  right  In  question;  Belt  v.  Davis,  1  Cal.  138,  a  judgment  vacating 
another  judgment  in  another  court  for  fraud  is  final;  Basslck  Min- 
ing Co.  y.  Schoolfield.  15  Colo.  380.  24  Pac.  1051.  and  a  decree  settling 
amount  of  liens  and  ordering  sale  of  property;  State  v.  Logan,  1 
Kev.  514,  an  order  discharging  defendant  and  exonerating  his  ball; 
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Swain  y.  Sayage,  77  N.  W.  363,  as  to  Judgment  declaring  writ  of 
repleyin  to  haye  been  unauthorized;  Lalande  y.  McDonald,  2  Idaho. 
287,  13  Pac.  348,  a  judgment  of  nonsuit;  Allen  y.  Sayannah,  9  Ga. 
293,  collecting  cases  and  approying  definition  ut  supra;  Internationa] 
Bank  y.  Jenkins,  104  111.  150,  or  a  judgment  of  appellate  court,  which 
leayes  nothing  to  be  done  but  to  carry  that  judgment  into  effect 
Cited  in  60  Am.  Dec.  428,  in  exhaustlye  note  on  final  judgments. 
Cited  also  in  note,  83  Am.  Dec.  292. 

Distinguished  in  Brinkley  y.  Brinkley,  47  N.  T.  47,  holding  order 
punishing  for  contempt  not  final  if  conditional. 

Power  of  congress  to  borrow  money  is  free  and  unburdened, 
pp.  466,  466. 

Cited,  without  particular  application,  in  Oriswold  y.  Hepburn, 
2  Duy.  46;  and  in  Van  Husan  y.  Kanonse,  13  Mich.  309,  Shollen- 
berger  y.  Brinton,  52  Pa.  St  66,  and  Metropolitan  Bank  y.  Van  Dyck« 
27  N.  Y.  499,  538,  discussing  yalldity  of  legal  tender  act 

Taxation.— Where  right  to  impose  a  tax  exists,  it  is  a  right  which. 
In  its  nature,  acknowledges  no  limits,  p.  466. 

Cited  in  Fifield  y.  Close,  15  Mich.  508,  and  Jones  y.  Keep,  19  Wis, 
876,  holding  unconstitutional  a  proyision  of  stamp  act  taxing  process 
in  State  courts;  Dayis  y.  Richardson,  45  Miss.  503,  7  Am.  Rep.  733, 
holding  similarly  as  to  proyision  requiring  documents  used  as  eyi- 
dence  to  be  stamped. 

Distinguished  in  Hanson  y.  Vernon,  27  Iowa,  49,  1  Am.  Rep.  230, 
holding  purpose  of  tax  must  be  public;  Jones  y.  Keep,  19  Wis.  381, 
dissenting  opinion,  arguendo,  statute  of  United  States  taxing  process 
In  State  courts  is  constitutional. 

Taxation.— A  State  may  not  use  the  power  of  taxation  on  the 
means  employed  by  the  goyernment  of  the  Union  in  pursuance  of 
the  Constitution,  p.  467. 

Cited  and  rule  applied  in  Dobbins  y.  Erie  Co.,  16  Pet  449,  10  L. 
1027,  holding  unconstitutional  a  State  law  taxing  "office"  held 
under  government  of  United  States;  Crandall  v.  Nevada,  6  Wall.  47, 
18  L.  748,  holding  void  a  State  law  taxing  passengers  as  interfer- 
ence with  right  of  United  States  to  transport  troops  tliroughout  the 
Union;  Union  Pac.  R.  R.  Co.  v.  Peniston,  18  Wall.  38,  21  L.  794, 
dissenting  opinion,  arguendo,  railroad  constructed  as  aid  to  govern- 
ment operations  is  not  subject  to  State  taxation;  Central  Pac.  R.  R, 
Co.  V.  California,  162  U.  S.  148,  149,  40  L.  922,  923,  16  S.  Ct  787,  788. 
dissenting  opinion,  reviewing  authorities  and  arguing  similarly; 
Andrews  y.  Auditor,  28  Gratt.  121,  123,  State  may  not  tax  govern- 
ment buildings;  in  the  following:  Barker  v.  Bank,  59  N.  H.  311, 
National  Exchange  Bank  y.  Boylen,  26  W.  Va.  557,  53  Am.  Rep.  115, 
and  Farmers',  etc..  Bank  y.  Dearing,  91  U.  S.  34,  23  L.  199,  holding 
national  banks  not  affected  by  State  usury  laws;  National  Bank  t« 
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Fisher,  45  Kan.  729,  26  Pac.  483,  National,  etc..  Bank  v.  Mobile,  02 
Ala.  292,  34  Am.  Rep.  18,  People  v.  Weaver,  100  U.  S.  543,  25  L.  706, 
State  y.  Haight,  31  N.  J.  L.  402,  Pittsburg  y.  Bank,  55  Pa.  St  49, 
Hubbard  y.  Superyisors,  23  Iowa,  144,  and  First  National  Bank  of 
Albia  y.  Council,  86  Iowa,  37,  52  N.  W.  336,  all  holding  State  may 
tax  national  bank  only  to  extent  actually  permitted  by  congress; 
Taibott  V.  Silyer  Bow  Co.,  139  U.  S.  440,  445,  35  L.  210,  212,  11  8. 
Gt  595,  597,  and  Salt  Lake,  etc..  Bank  y.  Golding,  2  Utah,  5,  7, 
holding  similarly  as  to  territories;  City  Bank  y.  City  of  Paducah,  2 
Flipp,  66,  F.  C.  2,743,  enjoining  tax  discriminating  against  national 
bank  in  taxing  shares;  Sapylton  y.  Thaggard,  91  Fed.  95,  State 
may  not  tax  bank  chartered  by  congress,  except  upon  its  real  prop- 
erty; Van  Brocklin  y.  Tennessee,  117  U.  S.  156,  158,  29  L.  847,  6  S. 
Ot  673,  674,  State  may  not  tax  lands  purchased  by  United  States 
at  delinquent  tax  sale  and  held  under  statute  of  United  States; 
United  States  v.  Weise,  2  Wall.  Jr.  74,  F.  C.  16,659,  State  may  not 
tax  real  estate  owned  by  United  States  within  its  territory;  In  re 
Sheffield,  64  Fed.  835,  nor  patent  rights;  Grether  y.  Wright  75  Fed. 
753,  754,  43  U.  S.  App.  770,  nor  bonds  of  the  District  of  Columbia; 
People  y.  Hoffman,  37  N.  Y.  15, 16,  nor  bonds  of  United  States;  Wood 
T.  Stockwell,  55  Me.  83,  arguing  by  analogy  State  may  not  interfere 
with  regulation  of  interstate  commerce;  Northern  Pac.  R.  R.  Co.  y. 
Carland,  5  Mont.  188,  3  Pac.  156,  holding  State  law  taxing  railway 
lands  exempted  from  taxation  by  act  of  congress  is  yoid;  Lin  Sing 
T.  Washburn,  20  Cal.  571,  denying  power  of  State  to  restrict  immi- 
gration. Cited  obiter  in  West  Riyer  Bridge  y.  Dix,  6  How.  548,  12 
L.  552,  discussing  impairment  of  obligation  of  contract  by  exercise 
of  eminent  domain;  Day  y.  Bufflnton,  3  Cliff.  388,  F.  C.  3,675,  argu- 
endo, congress  may  not  tax  salary  of  Federal  judge  as  income; 
Railroad  Tax  Case,  8  Sawy.  250,  13  Fed.  732,  discussing  property 
rights  under  fourteenth  amendment;  Wood  y.  Drake,  70  Fed.  883, 
arguendo.  Federal  courts  alone  haye  jurisdiction  of  action  against 
marshal  for  act  done  by  him  as  such.  Cited  in  thorough  note  on 
taxation  of  United  States  property,  33  Am.  St.  Rep.  402. 

Distinguished  in  Passenger  Cases,  7  How.  538,  12  L.  809,  arguing 
State  has  power  of  taxation  of  all  property  within  its  limits  not 
specially  exempted;  Thomson  y.  Union  Pac.  R.  R.  Co.,  9  Wall.  589, 
19  L.  798,  holding  State  has  power  to  tax  railroad  constructed  by 
aid  of  congress  under  its  postal  and  military  powers;  Union  Pac. 
R.  R.  Co.  y.  Peniston,  18  Wall.  34,  21  L.  702,  and  People  y.  Railroad 
Co.,  43  Cal.  427,  holding  similarly;  dissenting  opinion.  Pollock  y. 
Farmers'  L.  &  T.  Co.,  157  U.  S.  646  (39  L.  842,  15  S.  Ct  714, 
erroneously  cite  8  Pet  591),  under  facts. 

SoTereignty  of  a  State  extends  to  eyerything  which  exists  by  its 
own  authority  or  is  introduced  by  its  permission,  p.  467. 

Cited  approyingly  in  Piqua  Branch  Bank  y.  Knoop,  16  How.  409, 
14  tu  994,  dissenting  opinion,  reyiewlng  authorities  and»  arguendo. 
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State  has  power  to  increase  tax  on  State  bank  over  amount  stipu- 
lated in  charter;  State  v.  Fullerton,  7  Rob.  (La.)  216,  State  may  tax 
passengers  for  benefit  of  charity  hospital;  Harrison  v.  Willis,  7 
Heisk.  42,    19   Am.    Rep.    608,   holding   State    may   tax    litigation; 
Wheeling,  etc..  Transportation  Co.  v.  Wheeling,  99  tJ.  S.  279,  25  L. 
414,  sustaining  right  of  State  to  tax  vessel  as  personal  property  at 
place  of  principal  office  of  owner;  State  v.  Charleston,  5  Rich.  L» 
570,  State  may  exempt  bank  from  taxation;  Southern  Express  Co. 
T.  Hood,  15  Rich.  L.  75,  94  Am.  Dec.  141,  may  tax  express  com- 
pany in  proportion  to  gross  receipts;  Battle  v.  Mobile,  9  Ala.  237,  44 
Am.  Dec.  440,  State  may  tax  coasting  vessel  owned  by  resident; 
Tonnage  Tax  Cases,  62  Pa.  St  298,  1  Am.   Rep.  410,  sustaining 
yalldity  of  State  tax  based  on  tonnage;  Osborne  v.  Mobile,  44  Ala. 
499,  or  railway  whose  business  extends  without  Its  limits;  Jones  y. 
Page,  44  Ala.  658,  or  occupations;  Burlington,  etc.,  R.  R.  Co.  v. 
Hayne,  19  Iowa,  139,  or  railroad  lands,  title  to  which  is  in  railroad; 
Debolt  y.  Trust  Co.,  1  Ohio  St  584,  589,  State  legislature  may  not 
surrender  power  of  State  to  tax;  Campaign  Co.  Bank  y.  Smith,  7 
Ohio  St  55,  State  may  tax  capital  invested  in  its  own  bonds;  Col- 
lector y.  Day,  11  Wall.  123,  20  L.  125,  congress  may  not  tax  salary 
of  State  judicial  officer;  State  v.  Carton,  32  Ind.  4,  2  Am.  Rep.  317» 
nor  official  bond  of  State  officer;  Webb  v.  Burlington,  28  Vt  192, 
holding  State  may  tax  stocks  of  other  States  owned  by  resident; 
Byre  y.  Jacob,  14  Gratt  427,  73  Am.  Dec.  370,  and  Schoolfleld  v. 
Lynchburg,  78  Va.  370,  holding  State  may  tax  collateral  Inheritances. 
Cited  casually  In  In  re  Strawbrldge,  39  Ala.  387,  388,  discussing 
authority  of  State  to  subject  its  citizens  to  military  service;  Norrls 
y.  Doniphan,  4  Met  (Ky.)  431,  discussing  relations  of  State  and 
Federal  government;  Nashua  Sav.  Bank  v.  Nashua,  46  N.  H.  404» 
dissenting  opinion,  arguing  State  may  tax  shares  of  stock  in  savings 
bank;  Wills  v.  Allison,  4  Heisk.  392,  discussing  contracts  to  pay  la 
particular  kind  of  money. 

Distinguished  in  State  Tonnage  Tax  Cases,  12  Wall.  224,  20  L. 
877,  holding  State  has  no  authority  to  levy  tax  on  vessels  in  pro« 
portion  to  tonnage;  Manhattan  Co.  v.  Blake,  148  U.  S.  426,  37  L.  509, 
13  S.  Ct  645,  sustaining  Federal  tax  falling  indirectly  upon  deposits 
of  State  government  in  private  bank;  Sweatt  v.  Railroad  Co.,  3  Cliff. 
352,  F.  C.  13,684,  5  Bank.  Reg.  248,  holding  congress  has  power  to 
enact  that  railroads  created  by  a  State  shall  be  liable  to  the  pro- 
visions of  the  bankruptcy  act;  Kirtland  v.  Hotchkiss,  42  Conn.  451 » 
arguendo,  State  may  not  tax  moneys  of  citizen  loaned  without  its 
territory. 

Taxation.— State  law  taxing  stock  of  United  States  is  unconstl- 
totional,  p.  469. 

Affirmed  in  Bank  of  Commerce  v.  New  York  City,  2  Black,  629» 
681,  633,  17  L.  454,  455,  and  Banks  v.  The  Mayor,  7  Wall.  24,  19  L. 
681    Approved  In  Van  Allen  v.  The  Assessors,  8  WalL  591,  596^  18 
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lu  237.  239.  and  German-American  Say.  Bank  y.  Burlinirton,  54  Iowa« 
612,  7  N.  W.  106,  dissenting  opinion,  arguendo.  State  has  no  power 
to  tax,  indirectly,  capital  of  national  bank  invested  in  United  States 
bonds;  Whitney  y.  Madison,  23  Ind.  337,  and  Bank  of  Kentucky  y. 
Commonwealth,  9  Bnsh,  48,  State  has  no  power  to  tax  United  States 
bonds  of  national  bank;  Davis  y.  Rogers,  79  Mo.  289,  291,  nor  capital 
of  State  bank  invested  in  United  States  bonds;  Bressler  v.  Wayne 
Co.,  25  Neb.  472,  41  N.  W.  357,  and  Wasson  v.  National  Bank,  107 
Ind.  213,  8  N.  E.  100,  nor  to  discriminate  against  national  bank  in 
taxation;  Opinion  of  the  Justices,  53  N.  H.  636,  holding  uncon- 
stitutional income  tax  on  income  from  United  States  bonds;  People 
y.  Ck>mmissioner8,  90  N.  Y.  66,  and  Newark  City  Bank  y.  Assessor. 
90  N.  J.  li.  16,  26,  stocks  and  bonds  of  United  States  are  exempt  from 
taxation  by  the  States;  People  y.  Commissioners,  23  N.  Y.  209,  dis- 
senting opinion,  arguendo,  rule  as  above.  Cited  obiter  in  Legal 
Tender  Case,  110  U.  S.  444,  28  L.  213,  discussing  power  of  congress 
^to  borrow  money  on  credit  of  United  States,"  and  in  Pollock  v. 
Farmers*  Trust  Co.,  157  U.  S.  581,  586,  591,  39  L.  819,  821,  823,  15 
8.  Ct  689,  691,  693,  and  158  U.  S.  629,  39  L.  1123,  15  S.  Ct  917, 
discussing  "  direct  taxation." 

Distinguished  in  Society  v.  Coite,  6  WalL  605,  18  L.  902,  affirming 
Colte  V.  Society,  32  Conn.  184,  191,  holding  franchise  tax  estimated 
upon  capital  including  that  invested  in  United  States  bonds,  is  not 
unconstitutional;  Home  Ins.  Co.  y.  New  York,  134  U.  S.  508»  33  L. 
1029,  10  S.  Ct  594,  holding  similar,  and  approving  principal  case; 
Pollock  V.  Farmers*  Trust  Co.,  157  U.  S.  646  (39  L.  842,  and  15  S.  Ct 
714,  erroneously  cite  8  Pet  591),  and  158  U.  S.  665,  691,  39  L.  1135, 
1144,  15  S.  Ct  931,  941,  dissenting  opinions,  remarking  question  of 
what  constitutes  direct  tax  not  involved  in  principal  case;  People 
y.  Bradley,  39  IlL  142,  State  may  tax  shares  of  stock  in  national 
bank;  Stetson  y.  Bangor,  56  Me.  278»  holding  similarly;  People  y. 
Commissioners,  23  N.  Y.  205,  holding  State  may  tax  capital  Invested 
in  the  public  debt;  State  v.  Tax  Collector,  2  Bail  L.  682,  683,  686, 
sustaining  State  tax  on  dividends  from  shares  in  Bank  of  United 
States. 

Miscellaneous.^  Cited  erroneously  in  Smith  y.  Pierce,  1  La.  856» 
and  Pillsbury  y.  Dugan,  9  Ohio,  120,  34  Am.  Dec.  429,  without  par- 
ticular application;  in  Passenger  Cases,  7  How.  534,  12  L.  807,  dis- 
cussing power  of  taxation  by  States. 

2  Pet  481,  7  L.  492,  BANK  OF  UNITED  STATES  y.  WEISIGER. 

Nunc  pro  tunc  orders.— Where  party  dies  after  submission  of 
cause,  decree  will  be  entered  as  of  a  day  prior  to  his  death,  p.  481. 

Cited  in  note,  Mitchell  v.  Overman,  103  U.  S.  66,  26  L.  871,  the 
case  holding  that  decree  entered  as  of  a  term  previous  to  death 
of  party  cannot  be  impeached  on  the  ground  that  it  was  actually 
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rendered  after  his  death;  and  In  note  to  Young  t.  Ridenbaugh,  3 
DilL  245,  F.  0.  18,173,  where  discharge  in  bankruptcy  was  entered 
nunc  pro  tunc  after  death  of  bankrupt;  Vroom  y.  Ditmas,  5  Paige, 
629,  allowing  entry  of  decree  on  appeal  nunc  pro  tunc;  Estate  of 
Jarre tt,  42  Ohio  St.  201,  allowing  entry  of  judgment  nunc  pro  tunc 
upon  death  of  party  after  trial. 

Distinguished  in  Hazard  y.  Durant,  14  R.  I.  85,  holding  judgment 
<*annot  be  entered  nunc  pro  tunc  after  death  of  party,  unless  the 
case  has  proceeded  so  far  that  it  can  be  entered  without  further 
inquiry  into  matters  of  fact. 

2  Pet  482-191,  7  L.  493,  MANDEVILLB  y.  RIOOS. 

Equity  practicsw— Where  a  joint  liability  is  asserted  before  a 
Court  of  Chancery,  a  decree  will  be  made  against  all  the  parties 
before  it  who  do  not  establish  some  personal  discharge,  p.  482. 

Abatement.— Death  of  party  who  has  been  seryed  with  process, 
abates  action  until  reyiyed  against  his  personal  representatiyes, 
p.  487. 

Cited  in  Carey  y.  Hoxey,  11  Ga.  651,  holding,  in  general,  no  ex- 
ception where  parties  are  numerous;  Walsh  y.  Smyth,  3  Bland,  22, 
holding  representatiye  of  deceased  party  entitled  to  notice  of  motion 
to  dlssolye  injunction;  Requa  y.  Holmes,  16  N.  T.  199,  holding  yoid, 
proceedings  in  partition  suit  after  death  of  party. 

Parties.— Courts  of  equity  will  generally  require  all  known 
parties  within  reach  of  its  jurisdiction  to  be  made  parties,  p.  487. 

Cited  in  Howth  y.  Owen,  29  Fed.  725,  holding  all  executors  neces- 
sary parties  in  suit  to  settle  trust. 

Parties.— In  suit  in  equity  against  stockholders  of  a  yoluntary 
association  it  is  not  necessary  to  bring  them  all  before  the  court 
before  a  decree  can  be  made,  p.  487. 

Cited  in  Suydam  y.  Truesdale,  6  McLean,  463,  F.  C.  13,656,  re- 
fusing to  permit  amendment  to  answer  in  foreclosure  suit  bringing 
in  parties  of  supposed  adyerse  interest;  American,  etc.,  Co.  y.  Wire, 
etc..  Union,  90  Fed.  606,  quoting  rule  and  collecting  cases.  Cited  in 
Bryan  y.  Steyens,  4  Fed.  Cas.  511,  upon  proposition  that  suits  may 
be  brought  by  some  of  the  shareholders  of  yoluntary  association  in 
behalf  of  all. 

Parties.- Suits  against  stockholders,  where  they  are  numerous, 
need  not  be  brought  against  all  of  them,  p.  487. 

Cited  in  Pettibone  y.  McGraw,  6  Mich.  445,  applying  rule. 

Parties— Suits  against  stockholders.— When  stockholders  are 
sued  on  Joint  liability,  it  is  error  to  dismiss  as  against  those  not 
seryed*  if  they  could  haye  been  brought  in  by  proper  process,  p.  480i. 
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Service  by  piiblicatioii  may  be  made  upon  nonresidents  in  the 
District  of  Columbia  under  act  of  May  3,  1802,  p.  489. 

Cited  in  Nations  y.  Jolinson,  24  How.  206,  }6  L.  632,  holding 
service  by  publication,  according  to  the  law  of  the  Jurisdiction,  free 
from  objection. 

Api>eal  bond.— Objection  to  appeal  for  failure  to  execute  proper 
bond  should  be  taken  by  preliminary  motion,  p.  490. 

Miscellaneous.— Beferred  to  on  subsequent  appeal  in  same  con* 
troversy  in  Mandeville  y.  Burt,  8  Pet  258,  8  L.  937. 

2  Pet  492-526,  7  Ij.  496,  BANK  OP  HAMILTON  v.  DUDLEY'S 
LESSEEj. 

Kune  pro  tunc  orders.—  Queere  whether  a  court  of  record  can  de- 
termine that  an  order  was  made  at  a  previous  term,  no  trace  of 
which  can  be  found  on  its  records,  and  after  repeal  of  the  law 
authorizing  the  order,  p.  522. 

Cited  in  Ex  parte  Buskirk,  72  Fed.  21,  25  U.  S.  App.  613,  on 
proposition  that  nunc  pro  tunc  orders  can  only  supply  omissions  in 
the  record  of  what  was  actually  done. 

Sstates  of  decedents.- Lands  of  intestate,  though  they  descend 
to  the  heir,  remain  liable  for  the  debts  of  the  ancestor,  and  subject 
to  be  sold  for  those  debts,  p.  523. 

Cited  in  M'Farlane  y.  Golling,  76  Fed.  25.  46  U.  S.  App.  141,  stat- 
ing rule  ut  supra,  and  holding  personal  estate  must  be  exhausted 
before  recourse  to  the  realty;  Leavens  v.  Butler,  8  Port  390,  stating 
rule  and  holding  power  of  sale  cannot  be  defeated  by  alienation; 
Emerson  v.  Ross,  17  Fla.  134.  holding  administrator's  deed  good  as 
against  prior  unrecorded  deed  of  intestate;  McNamee  v.  Waterbury. 
4  S.  C.  166,  applying  rule.  Cited,  without  particular  application,  in 
Scott  V.  West  63  Wis.  552,  24  N.  W.  164,  arguendo,  estate  of  heirs 
becomes  vested  immediately  on  death  of  ancestor. 

Bei>eal  of  statute  authorizing  sales  of  lands  by  administrator 
terminates  proceedings  commenced,  but  not  concluded,  p.  523. 

Cited  in  Campau  v.  Gillett  1  Mich.  420,  53  Am.  Dec.  77,  reviewing 
authorities  and  applying  rule;  Perry  v.  Clarkson,  16  Ohio,  573,  ap- 
plying rule.  Cited  on  proposition  that  repeal  of  remedial  statute 
terminates  pending  proceedings,  in  Grey  v.  Thomas,  11  Fed.  Cas.  1; 
Aspley  V.  Murphy,  50  Fed.  377,  378;  Musgrove  v.  Railroad  Co.,  50 
Miss.  682.  Cited  in  Jones  v.  Commonwealth,  86  Va.  664,  10  S.  E. 
1006,  discussing  generally  effect  of  amendment  of  remedial  statute. 
Cited,  without  particular  application,  in  Scott  v.  Smart,  1  Mich.  301». 
discussing  discontinuance  at  common  law. 
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Zxecuton  and  administrators.— Vested  rights  of  admlnlstraton 
In  decedent's  realty  are  not  impaired  by  the  repeal  of  a  law  anthop- 
izing  sale  of  real  estate  by  administrators,  p.  523. 

Cited  in  State  y.  Dews,  Charlt.  (Ga.)  426,  discussing  obiter,  nature 
of  office  of  administrator;  McLure  y.  Melton,  24  S.  O.  571,  58  Am. 
Bep.  279,  holding  statute  changing  priority  of  payment  of  debts  of 
deceased  impairs  no  yested  rights.  Cited,  by  way  of  illustration,  in 
State  y.  Woody,  20  Mont  418,  51  Pac.  976,  arguing  public  admin- 
istrator  acquires  no  yested  right  to  administer  on  estate  as  against 
his  successors;  Peters  y.  Caton,  6  Tex.  559,  power  of  sale  of  ad- 
ministrator must  be  exercised  strictly  according  to  statute. 

Constitational  law.— A  State  court  has  Jurisdiction  to  determine 
whether  a  local  statute  conflicts  with  the  State  Constitution,  and  its 
decision  will  be  followed  by  the  Federal  courts,  p.  524. 

Cited  in  State  v.  Weir,  2  Iowa,  283;  Stewart  y.  Polk  Co.,  30  Iowa, 
14,  1  Am.  Rep.  242;  Bailey  y.  Railroad  Co.,  4  Harr.  (Del.)  403,  44 
Am.  Dec.  605,  all  holding  statute  should,  if  possible,  be  giyen  such  a 
construction  as  to  render  it  constitutional;  Beall  y.  Bcalls,  8  Ga.  218, 
applying  rule  and  collecting  cases;  Banlc  of  St.  Marys  y.  State,  12 
Ga.  498,  collecting  cases  and  applying  principle;  State  y.  Kolsem, 
130  Ind.  454,  29  N.  E.  601,  dissenting  opinion,  stating  rule  and 
collecting  cases.  Cited  in  Williamson  y.  Berry,  8  How.  562,  12  L. 
1198,  dissenting  opinion,  arguendo,  decision  of  State  courts  upon 
their  own  statutes  are  ordinarily  conclusiye;  Gelpcke  y.  Dubuque, 
1  Wall.  210,  17  L.  527,  dissenting  opinion,  arguing  similarly.  Cited 
on  proposition  that  rule  of  construction  of  State  court  construing  its 
own  statute  is  conclusiye  on  Federal  courts,  in  Provident  Institution 
y.  Massachusetts,  6  Wall.  630,  18  L.  913.  Cited  generally  in  Hamil- 
ton Co.  y.  Massachusetts,  6  Wall.  641,  18  L.  907,  Thompson  y. 
Phillips,  Bald.  275,  284,  F.  C.  13,974,  and  Grlswold  y.  Bragg,  18 
Blatchf.  204,  208,  48  Fed.  520,  523. 

Cited  also  in  Newmarket  Bank  y.  Butler,  45  N.  H.  237,  holding 
by  analogy,  that  State  courts  must  follow  Federal  interpretations  of 
the  Constitution.  Cited,  without  particular  application,  in  State  y. 
Auditor,  47  La.  Ann.  1694,  18  So.  751,  discussing  right  of  Judiciary 
to  mandamus  State  officer. 

Constitutional  law.— Statute  proyiding  that  occupying  claimant 
shall  not  be  eyicted  until  paid  the  yalue  of  all  lasting  improvements 
made  by  him,  is  constitutional,  p.  525. 

Cited  and  rule  applied  in  Grlswold  y.  Bragg,  18  Blatchf.  204,  20S, 
48  Fed.  520,  523,  sustaining  Connecticut  betterment  act;  and  S.  C, 
48  Conn.  579,  583;  Ross  y.  Irying,  14  111.  177,  179,  182,  sustaining 
Illinois  occupying  claimants  act;  Armstrong  y.  Jackson,  1  Blackf. 
876,   n.,   sustaining   Indiana  occupying   claimants   act;   Childs   y. 
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Shower,  18  Iowa,  209^  snstainJjig  Iowa  act  and  collecting  cases. 
Cited  also.  Good  t.  Zareher,  12  Ohio,  376,  disaentinir  opinion, 
arguing  retrospective  law  may  be  valid.  Cited,  without  application 
of  rule,  in  Tufts  v.  Tufts,  3  Wood.  &  M.  483,  F.  G.  14,233,  discussing 
obiter,  Talldity  of  occupying  claimant  laws. 

Distinguished  in  McCoy  t.  Grandy,  3  Ohio  St  406,  holding  inralid 
an  amendatory  act  giving  option  to  occupying  claimant  to  pay  value 
of  land  instead  of  to  owner. 

Suits  at  common  law.— Where  law  provides  for  compeBsatton  for 
improvements  to  be  paid  occupying  claimants  of  lands,  if  the  de- 
termination of  the  value  is  to  be  had  In  a  court  of  common  law.  It 
must  be  by  Jury,  p.  525. 

Cited  in  Howe  Co.  v.  Edwards.  15  Blatchf.  404,  F.  C.  6,784,  hold- 
ing power  of  reference  confined  to  equity  side  of  court. 

Distinguished  in  Bonaparte  v.  Railroad  Co.,  Bald.  222,  F.  C.  1,617, 
arguing  condemnation  proceeding  is  not  a  suit  at  common  law; 
Guthrie  Nat  Bank  v.  Guthrie,  173  U.  S.  537,  under  facts. 

Practice  in  Federal  courts.— Federal  courts  will  not  adopt  pro- 
cedure adopted  by  State  legislature,  when  it  radically  changes  the 
ordinary  procedure  of  United  States  courts,  p.  526. 

Cited  and  principle  applied  in  McNutt  v.  Bland,  2  How.  17,  11  L. 
162,  holding  statute  of  State  regulating  discharge  of  prisoners  from 
State  Jails  has  no  application  to  prisoners  held  on  process  from 
Federal  courts. 

Equity  Jurisdiction.—  Where  common-law  side  of  Federal  courts 
are  unable  to  proceed  in  mode  provided  by  State  statute,  resort  may 
be  had  to  equity  side,  p.  526. 

Cited  and  rule  appUed  in  Leighton  v.  Young,  52  Fed.  443,  10  U.  S. 
App.  298,  18  L.  R.  A.  271,  enforcing  occupying  claimants  law  on 
equity  side  of  court;  Klever  v.  Seawall,  65  Fed.  396,  22  U.  S.  App.  715, 
enforcing  partition  law  through  chancery  side  of  court  Cited  in 
Burns  v.  Scott,  117  U.  S.  588,  29  L.  993,  6  S.  Ct.  868,  holding  equitable 
defense  must  be  asserted  in  equity  side  of  court  Cited,  without 
particular  application,  in  Magill  v.  Brown,  16  Fed.  Cas.  410,  dis- 
cussing equitable  Jurisdiction  over  charities. 

Statutes.— If  any  part  of  an  act  be  unconstitutional,  that  part 
may  be  disregarded,  and  full  effect  given  to  the  rest,  p.  526. 

The  citations  collect  the  following  authorities  on  this  proposition; 
State  V.  Marsh,  37  Ark.  361,  applying  rule  and  collecting  cases,  and 
People  V.  Bull,  46  N.  Y.  69,  People  v.  Green,  58  N.  Y.  303,  Littie 
Miami  R.  R.  Co.  v.  Commissioners,  31  Ohio  St  344,  Barry  v.  Iseman, 
14  Rich.  L.  135,  91  Am.  Dec.  264,  Marsh  v.  State,  44  Tex.  80,  and 
State  V.  Klbllng,  63  Vt.  642,  22  Atl.  615,  all  applying  rule;  East 
Hartford  v.  Bridge  Co.,  17  Conn.  94,  holding  statute  constitutional  as 
tj  one  town  and  unconstitutional  as  to  another;  Bison  y.  F&rr,  24 
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Ark.  171,  87  Am.  Dec.  69,  sustaining  in  part  and  holding  invalid  In 
part,  test  oath  act;  The  Barque  Unadilla,  8  Ben.  480,  F.  G.  14,332, 
"holding  law  may  be  constitutional  in  particular  cases  and  uncon- 
stitutional in  others;  Mobile,  etc.,  R.  R.  Go.  v.  State,  29  Ala.  684, 
courts  will  treat  unconstitutional  part  as  if  stricken  out  of  the 
«tatute,  collecting  cases;  The  Menominie,  36  Fed.  201,  enforcing 
maritime  lien  given  by  State  statute  while  holding  unconstitutional 
portion  of  statute  oonf erring  right  to  enforce  lien  on  State  courts; 
Santo  V.  State,  2  Iowa,  208,  63  Am.  Dec.  606,  holding  court  will  favor 
construction  rendering  entire  act  constitutional;  Andrews  v.  Saucier, 
13  La.  Ann.  306,  holding  statute  constitutional  in  part  and  void  in 
part;  Dale  v.  Governor,  3  Stew.  416,  419,  dissenting  opinion,  stating 
rule  ut  supra;  Campbell  v.  Bank,  6  How.  (Miss.)  677,  applying  rule. 
Cited  in  Scott  v.  Donald,  165  U.  S.  105,  41  L.  647,  17  S.  Gt  274, 
•dissenting  opinion,  arguing  dispensary  law  not  Invalidated  by  un- 
•constitutionality  of  provisions  requiring  purchase  of  liquors  from 
brewers  and  distillers  within  the  State;  Simpson  v.  Bank,  56  N.  H. 
469,  22  Am.  Rep.  493,  holding  courts  will  not  declare  laws  uncon- 
stitutional unless  clearly  so.  Glted  also,  but  without  particular 
application  of  the  rule,  in  Baker  v.  Biddle,  Bald.  405,  F.  G.  764, 
•discussing  Jurisdiction  at  law  and  in  equity;  Sadler  v.  Langham,  34 
Ala.  334,  holding  unconstitutional  a  statute  taking  private  property 
for  nonpublic  use;  also  in  Lyman  v.  Martin,  2  Utah,  146. 

Enjoining  execution.— Equity  will  enjoin  the  execution  of  a 
Judgment  in  ejectment  until  its  own  decree,  estimating  and  directing 
payment  for  improvements  by  occupant,  be  complied  with,  p.  526. 

Gited  in  Bonaparte  v.  Railroad  Go.,  Bald.  227,  F.  C.  1,617,  argu- 
•endo,  equity  would  enjoin  enforcement  of  a  law  taking  property  for 
public  use  without  due  compensation. 

Federal  courts.—  Inability  of  Federal  courts  to  proceed  in  a  mode 
provided  by  a  State  statute  does  not  deprive  a  suitor  of  the  benefit 
•of  rights  of  property  conferred  by  the  statute,  p.  626. 

Cited  in  Thompson  v.  Phillips,  Bald.  275,  F.  C.  13,974,  holding 
Federal  court  must  determine  rights  of  parties  according  to  State 
statute,  independently  of  whether  it  is  able  to  carry  statute  into 
effect. 

Miscellaneous.— Cited,  without  application,  in  Irwin  v.  Dixlon,  9 
IIow.  31,  13  L.  34.    Cited  erroneously  in  Noble  v.  Cullom,  44  Ala.  562. 

2  Pet  527-542,  7  L.  508,  BANK  OF  UNITED  STATES  V.  OWENS. 

Usurious  contracts.— A  profit  made  or  loss  imposed  upon  the 
necessities  of  the  borrower,  whatever  form,  shape,  or  disguise  it 
may  assume,  where  the  treaty  is  for  a  loan  and  the  capital  is  to  be 
returned  at  all  events,  is  a  profit  taken  upon  the  loan  and  a  violation 
of  those  laws  which  limit  the  lender  to  a  specified  rate  of  interest, 
p.  537. 
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Cited  and  principle  followed  in  Buttrick  v.  Harris,  1  Biss.  443,  F. 
C.  2,256,  Sherwood  v.  Boundtree,  32  Fed.  120,  122,  Ely  v.  McCluag, 
4  Port  136;  Ferguson  y.  Sutphen,  3  Gilm.  567,  collecting  cases » 
Campion  v.  Kllle,  14  N.  J.  Eq.  233,  collecting  cases,  Dowdall  v.- 
Lenox,  2  Bdw.  Ch.  273,  274,  and  New  York  Life  v.  Beebe,  7  N.  Y. 
868,  all  affirming  and  directly  applying  the  rule;  Youngblood  v. 
Savings  Co.,  95  Ala.  527,  36  Am.  St  Rep.  250,  12  So.  581,  20  L.  R  A. 
61,  and  Hunt  v.  Acre,  28  Ala.  598,  discounting  note  at  illegal  rate  is 
usurious,  collecting  cases;  Austin  y.  Harrington,  28  Vt  133,  holding 
contract  usurious  where  borrower  was  required,  as  part  considera- 
tion, to  purchase  a  horse  for  more  than  his  actual  value;  Clague  v. 
Creditors,  2  La.  117,  20  Am.  Dec.  303,  holding  contract  usurious 
which  required  borrower  to  consign  his  crops  to  particular  person, 
as  well  as  pay  full  legal  rate  of  interest;  New  Orleans  Canal  & 
Banking  Co.  v.  Hagan,  1  La.  Ann.  68,  holding  usurious  a  contract 
which  exacted  from  borrower  security  for  debt  of  third  person  in 
addition  to  the  highest  rate  of  interest  allowed  by  law;  Valentine 
T.  Conner,  40  N.  Y.  258,  dissenting  opinion,  argraendo,  compelling 
assumption  by  borrower  of  worthless  debt  renders  loan  usurious. 
Cited  obiter  in  Broach  v.  Kelly,  71  6a.  704,  holding  burden  of  proof 
on  defendant  to  show  contract  usurious.  Cited,  without  particular 
application,  in  McGill  v.  Ware,  4  Scam.  26,  29,  discussing  usurious 
contracts  generally. 

Distinguished  in  Bank  of  United  States  v.  Waggener,  9  Pet  403, 
9  L.  173,  holding  quo  animo  is  the  gist  of  the  transaction;  OmaJia 
Hotel  Co.  ▼.  Wade,  97  tJ.  S.  23,  24  L.  920,  Hitchcock  v.  Bank,  7  Ala. 
434,  Wiley  T.  Starbuck,  44  Ind.  808,  and  Planters'  Bank  y.  Snod- 
grass,  4  How.  (Miss.)  623,  625,  all  holding  similarly;  Sutton  y. 
Fletcher,  6  Blackf.  363,  holding  contract  valid  though,  by  mistake, 
usurious;  Bank  of  Louisiana  v.  Briscoe,  3  La.  Ann.  158,  159,  hold- 
ing courts  will  sustain  contract  if  capable  of  construction  which  will 
free  it  from  usury. 

Usury.— A  loan  by  a  bank  for  a  rate  of  interest  in  excess  of  that 
allowed  by  its  charter  is  void,  p.  538. 

Cited  and  approved  in  Bank  of  Chilllcothe  v.  Swayne,  8  Ohio,  289, 
82  Am.  Dec.  717,  Preble  Co.  Bank  v.  Russell,  1  Ohio  St  320,  Russell 
V.  Failor,  1  Ohio  St  329,  59  Am.  Dec.  632,  and  Kilbreth  v.  Bates,  38 
Ohio  St  196,  all  following  and  applying  rule;  Rock  River  Bank  v. 
Sherwood,  10  Wis.  237,  78  Am.  Dec.  673,  holding,  where  interest  is 
charged  in  excess  of  that  allowed  by  charter,  general  usury  statute 
applies. 

Words  and  phrases.—"  Reserving  interest  **  is  the  same  as  "  tak- 
ing interest"  P-  53& 

Cited  approvingly  in  Bank  v.  Waggener,  9  Pet  399,  400,  9  L.  171» 
construing  same  words  similarly. 
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Usury.— A  loan  made  In  depreciated  currency,  to  be  repaid  In  coin, 
Is  usurious,  pp.  63^639. 

Cited  In  Weatherhead  v.  Boyer,  7  Yerg.  563,  applying  rule. 

Usury,— A  contract  providing  for  a  greater  Interest  than  that 
allowed  by  law.  Is  usurious  and  void,  pp.  538-540. 

Cited  approvingly  In  TiflPany  v.  Boatman's  Institution,  18  Wall. 
884,  21  L.  869,  holding  usurious  contract  void  by  general  niles  of 
law  In  absence  of  statute;  In  re  Plttock,  2  Sawy.  421,  F.  C.  11,189, 
Dill  V.  BUicott,  Taney,  236,  237,  P.  O.  3,911,  Market  Bank  v.  Smith, 

16  Fed.  Cas.  758,  Fowler  v.  Throckmorton,  6  Blackf.  328,  Chapman 
T.  Oregon,  5  Or.  435,  and  Watson  v.  Aiken,  55  Tex.  542,  all  directly 
following  and  applying  rule;  Atkinson  v.  Allen,  71  Fed.  50,  36  U.  S. 
App.  255,  and  the  defense  may  be  set  up  at  law  without  recourse  to 
equity;  Grand  Gulf  Bank  v.  Archer,  8  Smedes  &  M.  195,  dissenting 
opinion,  and  Philadelphia  Loan  Co.  v.  Towner,  13  Conn.  268,  dis- 
senting opinion,  arguendo,  rule  ut  supra.  Cited  obiter  In  Tufts  v. 
Tufts,  8  Wood.  &  M.  492,  F.  0.  14,233,  discussing  void  and  voidable 
contracts;  Brower  v.  Insurance  Co.,  86  Fed.  751,  holding  usury 
regulated  by  place  of  perfo**mance;  English  v.  Smock,  34  Ind.  132, 
discussing  ultra  vires  contracts. 

Distinguished  in  Ewell  v.  Daggs,  108  U.  S.  149,  27  L.  684,  2  S.  Ct 
412,  holding  usurious  contract  voidable;  Cooper  v.  Ferguson,  113  U. 
S.  733,  28  L.  1138,  5  S.  Ct  741,  holding  single  contract  does  not 
constitute  "transacting  business,"  within  meaning  of  statute  for- 
bidding foreign  corporations  from  transacting  business;  Mcl^ean  v. 
Lafayette  Bank,  8  McLean,  614,  F.  C.  8,888,  and  Freeman  v.  Brlttln, 

17  N.  J.  L.  205,  holding  purchase  of  a  complete  bill  at  any  price  is 
not  usurious;  Orr  v.  Lacy,  4  McLean,  248,  F.  C.  10,589,  holding 
similarly;  Darby  v.  Savings  Inst,  1  Dill.  149,  F.  C.  3,571,  4  Bank. 
Reg.  196,  holding  usurious  contract  void  only  as  to  excess;  Lewis  v. 
Clarendon,  5  DHL  339,  F.  C.  8,320,  holding  municipal  bonds  bearing 
higher  rate  of  Interest  than  permitted  by  law,  void  only  as  to  ex- 
cess; National  Exchange  Bank  v.  Moore,  2  Bond,  177,  F.  C.  10,041, 
1  Bank.  Reg.  124,  holding  usurious  contract  void  only  as  to  excess; 
as  also  Philadelphia  Loan  Co.  v.  Towner,  13  Conn.  258;  Mechanics', 
«tc..  Association  v.  Wilcox,  24  Conn.  157,  Maynard  v.  Marshall,. 91 
Ga.  844,  18  S.  E.  403,  Phelps  v.  Pierson,  1  G.  Greene,  127,  Pfeister. 
V.  Building  Assn.,  19  W.  Ya.  721,  Richards  v.  Marshman,  2  G. 
Greene,  220,  Bandel  v.  Isaac,  13  Md.  219,  220,  and  Farmers',  etc.. 
Bank  v.  Harrison,  57  Mo.  508,  and  Perkins  v.  Watson,  2  Baxt  181, 
182,  186,  all  holding  similarly;  EvansvlUe  R.  B.  Co.  v.  Evansville,  15 
Ind.  414,  holding  usurious  contracts  valid  for  amount  of  principal; 
Commercial  Bank  v.  Nolan,  7  How.  (Miss.)  525,  527,  and  Waite  v. 
BarUett  53  Mo.  App.  382,  holding  similarly;  Bard  v.  Poole,  12  N.  Y. 
501,  and  Bank  of  Louisville  v.  Toung,  37  Mo.  407,  holding  usury 
controlled  by  law  of  place  of  performance. 


2  Pet  527-542  Notes  on  U.  S.  BeportL  870 

nieg^  contracts.— Ck)iirt8  of  Justice  will  not  enforce  a  right  or 
contract  in  violation  of  statute  or  public  policy,  tliough  not  expressly 
declared  void  by  enactment,  pp.  539-540. 

The  citations  collect  a  number  of  cases  inyolving  and  following 
this  principle:  Burbank  v.  Conrad,  96  U.  S.  302,  24  L.  727,-  apply- 
ing rule  to  contract  forbidden  by  military  proclamation  in  time  of 
war;  Gibbs  v.  Gas  Co.,  130  U.  S.  412,  32  L.  985,  9  S.  Ct  558,  to 
contract  for  rendering  illegal  services  in  effecting  contract  in  re- 
straint of  trade;  MiUer  v.  Ammon,  145  U.  S.  426,  36  L.  762,  12  S. 
Ct.  886,  to  contract  in  violation  of  liquor  law;  In  re  Comstock,  S 
Sawy.  224,  F.  C.  3,078,  11  Bank.  Reg.  175,  contract  of  foreign  corpo- 
ration which  had  neglected  to  file  required  certificate;  Bnckner  v. 
Street,  1  Dill.  253,  F.  O.  2,098,  7  Bank.  Reg.  260,  to  contract  for 
purchase  and  sale  of  slaves;  Green  v.  Collins,  3  Cliff.  500,  F.  O. 
5,755,  to  contract  in  fraud  of  liquor  laws  of  another  State;  Thomas 
V.  Railway  Co.,  1  McCrary,  397,  2  Fed.  881,  to  contract  between  rail- 
way company  and  construction  company  in  violation  of  public  policy; 
Western  Union  v.  Union  Pacific,  1  McCrary,  428,  3  Fed.  10,  to  con- 
tract between  telegraph  and  railway  company  in  violation  of  public 
policy;  Central  Branch  v.  Western  Union,  1  McCrary,  555,  3  Fed.  420, 
to  ultra  vires  contract  of  railway  company;  Cook  v.  Sherman,  4 
McCrary,  25,  20  Fed.  169,  to  contract  of  railway  company  to  buy 
lands  and  locate  railroad  near  them;  Kohn  v.  Melcher,  43  Fed.  644, 10 
L.  R.  A.  441,  to  contract  aiding  violation  of  liquor  law;  Church  ▼. 
Proctor,  66  Fed.  244,  33  U.  S.  App.  1,  to  contract  whose  purpose  is 
to  defraud  the  public;  Chad  wick  v.  Improvement  Co.,  74  Fed.  618, 
41  U.  S.  App.  39,  to  acknowledgment  by  notary  public  in  violation 
of  statute;  In  re  Comstock,  3  Sawy.  224,  F.  C.  3,078,  refusing  to 
enforce  contract  executed  by  corporation  before  compliance  with 
State  laws;  Hyer  v.  Richmond  Traction  Co.,  80  Fed.  845,  holding 
void,  as  against  public  policy,  an  agreement  between  corporations 
to  combine  to  prevent  competition;  Jackson  v.  Shawl,  29  CaL  271, 
to  pawnbroker's  contract  In  violation  of  penal  statute;  Bl  Dorado 
Co.  V.  Davison,  30  Cal.  524,  applying  rule  to  illegal  grant  by  board 
of  supervisors  of  right  to  collect  tolls  on  public  highway;  Penn  v. 
Bommann,  102  111.  530,  535,  to  loan  by  bank  to  director,  reviewing 
cases;  Dolson  v.  Hope,  7  Kan.  165.  to  liquor  sale  in  violation  of 
statute;  Sandidge  v.  Sanderson,  21  La.  Ann.  766,  dissenting  opinion, 
to  sale  of  slaves  in  violation  of  State  law;  Williams  v.  Bank,  71 
Miss.  866,  867,  42  Am.  St  Rep.  506,  507,  16  So.  240,  to  corporate 
contract,  void  for  noncompliance  with  statute;  Brooks  v.  Hill,  1 
Mich.  127,  and  State  v.  How,  1  Mich.  515,  to  contract  of  banking 
company  illegally  organized;  Sprague  v.  Rooney,  104  Mo.  358,  16 
S.  W.  508,  to  contract  shown  to  be  in  fact  lease  of  premises  for 
purposes  of  bawdy-house;  Hill  v.  Spear,  50  N.  H.  287,  dissenting 
opinion,  to  contract  made  in  one  State  in  contemplation  of  violation 
of  statute  of  another;  Pennington  v.  Townsend,  7  Wend.  281,  and 
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De  Groot  v.  Van  Duaer,  20  Wend.  400.  to  contract  of  foreign  bank 
transacting  business  in  violation  of  State  law;  Fowler  v.  Scully,  72 
Pa.  St  466,  13  Am.  Rep.  708,  to  ultra  vires  contract  of  national 
bank;  McOonnell  v.  Kitchens,  20  S.  C.  439,  47  Am.  Rep.  851,  apply- 
ing rule  to  sale  of  fertilizer  where  regulating  statute  had  not  been 
complied  with;  Ohio  Life  Co.  v.  Merchants'  Co.,  11  Humph.  11,  53 
Am.  Dec.  750,  to  contracts  of  company  transacting  exchange  busi- 
ness in  violation  of  statute;  Clarke  v.  Lumber  Co.,  59  Wis.  658,  18 
N.  W.  494,  to  contract  to  issue  corporate  stock  at  less  than  par, 
collecting  cases  collected  with  other  cases  in  notes  on  actions  on 
illegal  contracts,  8  Am.  Dec.  692,  and  25  Am.  Rep.  676,  and  on 
illegal  contracts  generally,  in  59  Am.  St  Rep.  639. 

Distinguished  in  Stewart  v.  Bank,  2  Abb.  (U.  S.)  431,  432,  F.  C. 
13,435,  holding  equity  will  not  interfere  when  illegal  contract  has 
been  executed;  Pullman  Co.  v.  Central  Transportation  Co.,  65  Fed. 
161,  holding  equity  will  compel  restitution  of  property  by  one  repu- 
diating illegal  contract;  The  Charles  E.  Wis  wall,  86  Fed.  673,  57 
U.  S.  App.  183,  42  L.  R.  A.  86,  where  contract  for  services  is  void  for 
violation  of  law  against  combinations  to  raise  prices,  recovery  may 
be  had  on  quantum  meruit;  Hough  v.  Land  Co.,  73  111.  27,  24  Am. 
Rep.  233,  holding  grantor  of  land  to  corporation  estopped  to  claim 
that  it  has  no  poVer  to  take  except  for  particular  purpose;  Kerwin 
V.  Doran,  29  Mo.  App.  406,  holding  contract  not  void  by  comity 
where  made  for  purpose  of  violation  of  laws  of  sister  State,  collect- 
ing cases;  Hill  v.  Spear,  50  N.  H.  278,  9  Am.  Rep.  229,  enforcing 
contract  of  sale  valid  in  State  where  executed,  although  made  in 
contemplation  of  violation  of  statute  of  State  where  enforced. 

Miscellaneous.— Cited  erroneously  in  Lyman  v.  Martin,  2  Utah, 
146  (should  be  Bank  v.  Dudley,  ante).  Cited  generally  in  State  v. 
Crocker,  5  Wyo.  398,  40  Pac.  684,  discussing  certification  of  ques- 
tions for  decision  of  Supreme  Court 

2    Pet    543-553,    7    L.    513,    BANK    OF    UNITED    STATES    y. 
CARNEAL. 

Puis  darrein  continuance!  is  pleaded  by  way  of  substitution  for 
former  plea  on  which  no  proceeding  is  afterwards  had,  p.  548. 

Cited  in  Wisdom  v.  Williams,  Hemp.  460,  F.  C.  17,904,  applying 
rule. 

Bills  and  notes.—  Possession  of  funds  of  maker  of  note  by  bank 
to  whom  note  is  payable  on  date  when  due,  is  matter  of  defense 
in  suit  on  the  note,  p.  449. 

Cited  and  followed  in  Central  Bank  v.  Allen,  16  Me.  44,  applying 
rule. 

Bills  and  notes.— Notice  of  dishonor  may  be  given  by  notary 
public,  p.  549. 
Cited  on  this  point  in  Crocker  v.  Getchell,  23  Me.  397. 
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Bills  and  notes.—  Where  a  bank  Is  the  holder  of  a  note  payable 
at  the  bank  on  a  certain  day,  failure  of  the  maker  to  pay  within 
usual  banking  hours  is  equivalent  to  demand  and  refusal  of  pay- 
ment, p.  549. 

Cited  and  followed  in  Allen  v.  Smith,  4  Harr.  (Del.)  237,  Thomas 
V.  Marsh,  2  La.  Ann.  354,  Goodloe  v.  Godley,  13  Smedes  &  M.  240, 
51  Am.  Dec.  162,  Gillett  v.  Averill,  5  Den.  88,  Apperson  v.  Bank, 
4  Gold.  456,  all  affirming  and  applying  rule;  Bank  of  Syracuse  v. 
HoUister,  17  N.  Y.  50,  72  Am.  Dec.  419,  holding  demand  sufficient 
when  bank  afterwards  delivered  note  to  cashier,  who  was  also  a 
notary,  and  who,  as  notary,  made  demand  on  himself  as  cashier; 
Hoffman  v.  HoUingsworth,  10  Ind.  App.  358,  37  N.  E.  962,  holding 
where  note  is  payable  at  bank  it  is  sufficient  demand  if  note  be  at 
bank  on  day  when  payable  and  someone  there  authorized  to  receive 
payment;  Hallo  well  v.  Curry,  41  Pa.  St  326,  reviewing  authorities, 
and  State  Bank  v.  Napier,  6  Humph.  273,  274,  44  Am.  Dec.  311,  312, 
both  holding  similarly;  Exchange  Bank  v.  Bank  of  North  America, 
132  Mass.  148,  holding  note  is  not  dishonored  until  expiration  of 
banking  hours. 

Distinguished  in  Chicopee  Bank  v.  Philadelphia  Bank,  8  Wall. 
649,  19  L.  425,  holding  no  presentment  when  note  was  sent  to  bank 
but  letter  mislaid  and  not  opened;  Barkalow  v.  Johnson,  16  N.  J.  L. 
402,  holding  where  note  is  at  bank  demand  must  nevertheless  be 
made  at  the  counter;  Commercial  Nat.  Bank  v.  Henninger,  105  Pa, 
St.  503,  holding  no  recovery  can  be  had  against  indorser  if  maker 
of  note  had  funds  in  bank  sufficient  to  meet  it  when  due. 

Tilal.— Instruction  to  Jury,  as  in  case  of  nonsuit,  should  only  be 
given  when  there  is  no  contrariety  in  the  evidence,  p.  551. 

Cited  in  Perry  v.  Clarke,  5  How.  (Miss.)  500,  holding  where  plain- 
tiff has  failed  to  make  out  his  case  and  there  is  no  conflicting  testi- 
mony, the  court  may  Instruct  Jury  to  find  for  defendant 

Bills  and  notes.— Due  diligence  in  giving  notice  of  dishonor  de- 
pends in  general  upon  the  particular  facts  of  each  case,  p.  551. 

Cited  in  Dickins  v.  Beal,  10  Pet  582,  9  L.  542,  holding  that  where 
due  diligence  has  been  used  to  give  notice  it  becomes  immaterial 
whether  notice  was  actually  received,  collecting  authorities;  Reier 
V.  Strauss,  54  Md.  290,  39  Am.  Rep.  392,  holding  where  Indorser 
formerly  resided  at  place  of  dishonor,  and  continued  to  keep  his 
name  in  city  directory  and  sign  at  his  place  of  business,  notary  was 
Justified  in  treating  him  as  still  a  resident  of  that  place  at  time  of 
dishonor. 

Bills  and  notes.—  Notice  of  dishonor  may  sometimes  be  addressed 
to  the  county  in  which  the  indorser  resides,  p.  552. 

Cited  in  Harris  v.  Robinson,  4  How.  348,  11  L.  1006,  applying 
rule. 
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Bills  and  notes.--  Notice  of  dishonor  is  sufficient  if  In  spite  of  the 
address  being  too  general  it  is  in  fact  to  the  proper  post-office,  p. 
552. 

Bills  and  notes.— Notice  of  dishonor  is  sufficient  if  sent  to  the 
only  address  within  reach  of  the  person  sending,  after  due  inquiry, 
p.  552. 

Cited  in  Cabot  Banic  y.  Russell,  4  Gray,  169,  holding  notice  good 
where  sent  to  "  Hadley  "  after  inquiry  by  the  notary,  although  in 
fact  indorser  lived  at  "  North  Hadley; "  Manchester  Banlc  v.  White, 
30  N.  H.  463,  where  indorser  lived  at  **  South  Deerfleld  "  and  notice 
was  sent  to  "  Deerfleld; "  Central  Nat  Bank  v.  Adams,  11  S.  C.  456, 
32  Am.  Rep.  409,  where  notice  was  mailed  to  "  Adams  Cut,"  there 
being  no  such  post-office;  Bank  of  Manchester  y.  Slason,  13  Vt  340, 
notice  may  be  sent  to  any  post-office  in  town  where  party  resides 
notwithstanding  there  is  another  in  the  same  town  nearer  his 
residence. 

Bills  and  notes.— Notice  of  dishonor  may  be  sent  to  any  post- 
office  near  the  residence  of  the  person  to  be  notified,  at  which  he 
is  in  the  habit  of  receiving  letters,  p.  552. 

Cited  in  the  following:  Hazelton  Coal  Co.  v.  Ryerson,  20  N.  J.  L. 
132,  40  Am.  Dec.  218,  McGrew  v.  Toulmin,  2  Stew.  &  P.  434,  Timms 
V.  Delisle,  5  Blackf.  448,  Sharpe  v.  Drew,  9  Ind.  283,  collecting  cases, 
New  Orleans,  etc.,  R.  R.  Co.  v.  Robert,  9  Rob.  (La.)  132,  Follain  v. 
Dupr^,  11  Rob.  (La.)  473,  Hepburn  v.  Ratcliffe,  2  La.  Ann.  332,  Bank 
of  Louisiana  v.  TourniUun,  9  La.  Ann.  134,  Graham  v.  Sangston, 
1  Md.  70,  Shelbume  Falls  Nat  Bank  v.  Townsley,  102  Mass.  181,  3 
Am.  Rep.  449,  and  Wachusett  Nat.  Bank  v.  Fairbrother,  148  Mass. 
185,  12  Am.  St  Rep.  533,  19  N.  E.  347,  all  applying  rule;  in  Bon- 
durant  v.  Everett,  1  Met  (Ky.)  660,  661,  applying  rule  where  party 
lived  near  the  place  of  dishonor  and  the  post-office  of  that  place 
was  where  he  usually  received  his  letters;  New  Orleans  Canal  and 
Banking  Co.  v.  Barrow,  2  La.  Ann.  326,  Bird  v.  McCalop,  2  La, 
Ann.  352,  Hogatt  v.  Bingaman,  7  How.  (Miss.)  578,  dissenting  opin- 
ion, and  Foster  v.  Slneath,  2  Rich.  L.  343,  all  holding  similarly; 
Chouteau  v.  Webster,  6  Met  7,  39  Am.  Dec.  707,  notice  may  be  sent 
to  United  States  senator  at  Washington;  Walker  v.  Stetson,  14  Ohio 
St  97,  84  Am.  Dec.  365,  holding  notice  may  be  sent  to  place  where 
party  usually  receives  his  mail,  though  it  be  not  the  place  of  his 
residence;  Payne  v.  Patrick,  21  Tex.  687,  and  Westfall  v.  Farwell, 
13  WMs.  506,  holding  similarly. 

Bills  and  notes.— Notice  of  dishonor  need  not  state  that  holder 
looks  to  indorser  for  payment,  p.  553. 

Cited  in  Nelson  v.  National  Bank,  69  Fed.  801,  32  U.  S.  App.  554, 
Corbit  V.  Bank,  2  Harr.  (Del.)  263,  30  Am.  Dec.  648,  Spann  v.  Bait- 
cell,  1  Fla.  324,  46  Am«  Dec.  363,  May  v.  Bank,  9  Ind.  234,  Barstow 
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T.  HIriart,  6  La.  Ann.  09,  Warren  v.  Oilman,  17  Me.  365,  Graham 
V.  Sangston,  1  Md.  68,  Fitchburg  Ins.  C5o.  v.  Davis,  121  Mass.  123, 
Burgess  v.  Vreeland,  24  N.  J.  L.  76,  59  Am.  Dec.  411,  Ransom  v. 
Mack,  2  Hill,  593,  38  Am.  Dec.  605.  Townsend  v.  Bank.  2  Ohio  St. 
355,  all  affirming  and  applying  rule,  and  cited  as  to  contracts  of 
notice  of  dishonor  in  note,  2  Am.  Dec.  619. 

Distinguished  in  Gilbert  v.  Dennis,  3  Met.  498,  505,  38  Am.  Dec. 
330,  337,  holding  notice  of  nonpayment  insufficient  where  no  dishonor 
Implied. 

Miscellaneous.— Cited,  without  particular  application.  In  Saltmarsh 
▼.  Tuthlll,  13  Ala.  401,  holding  construction  of  written  notice  Is 
question  for  the  court,  collecting  cases;  Rowell  v.  Bruce,  5  N.  H. 
385,  to  point  that  where  promise  is  to  pay  money  on  demand  at  a 
particular  place,  demand  is  necessary  before  assumpsit  Cited 
erroneously  in  Stow  v.  Parks,  2  Pinn.  129. 

2  Pet.  554-555,  7  L.  517.  CANTER  v.  AMERICAN,  ETC.,  INSUR- 
ANCE CO. 

Motion  to  dismiss  for  want  of  jurisdiction  applies  solely  to  cases 
where  the  Supreme  Court  has  not  Jurisdiction  of  the  cause,  and  not 
to  cases  where  the  Circuit  Court  has  exceeded  its  proper  powers  In 
the  particular  case,  p.  555. 

Cited  In  Nashua  Co.  v.  Boston  Co.,  51  Fed.  930,  5  U.  S.  App.  97, 
holding  same  rule  In  Circuit  Court  of  Appeals. 

2  Pet  556-565,  7  L.  518,  CONNOLLY  v.  TAYLOR. 

Federal  courts  —  Diverse  cltizensliip.—  In  a  suit  brought  by  aliens 
and  a  citizen  against  citizens,  the  Federal  court  can  acquire  juris- 
diction by  striking  out  the  citizen  as  party  plaintiff,  and  maldng 
him  a  party  defendant,  p.  565. 

Followed  on  precise  point  in  Insurance  Co.  of  North  America  v. 
Svendsen,  74  Fed.  348,  349.  Cited  and  rule  applied  In  Betzoldt  v. 
American  Ins.  Co.,  47  Fed.  707,  holding  plaintiff  may  amend  declara- 
tion to  correct  false  allegation  of  citizenship;  Excelsior  Pebble  Phos- 
phate Co.  V.  Brown,  74  Fed.  325,  and  Stuart  v.  Easton,  156  U.  S. 
47,  39  L.  341,  15  S.  Ct  268,  where  judgment  is  reversed  for  defective 
statement  of  citizenship,  defect  may  be  corrected  by  amendment  in 
court  below,  collecting  cases;  Vattier  v.  Hinde,  7  Pet  261,  8  L.  679, 
where  court  acquired  jurisdiction  by  dismissing  the  bill  as  to  a 
citizen  defendant  thereby  leaving  the  action  between  citizens  of 
different  States;  Hall  v.  Mobley.  13  Ga.  319.  In  re  McKibben,  16  Fed. 
Cas.  212,  12  Bank.  Reg.  102,  Woolridge  v.  McKcnra,  8  Fed.  679, 
and  Glover  v.  Shepperd,  11  Biss.  579,  15  Fed.  838.  r  11  holding  record 
may  in  general  be  amended  to  show  jurisdictional  faots. 

Federal  coort  Jurisdiction  on  the  ground  of  diverse  citizenship 
depends  upon  the  state  of  the  parties  at  the  commencement  of  the 
suit,  p.  565. 
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Affirmed  upon  this  point  In  Anderson  v.  Watt,  138  U.  S.  703,  84 
L.  1081,  11  S.  Ot.  451.  Brlgel  v.  Salt  Co.,  73  Fed.  14,  15,  and  Tug 
River  Salt  Co.  v.  Brigel,  86  Fed.  820;  also  In  Laskey  v.  Minlngr  Co . 
56  Fed.  629,  holding  amended  declaration  mnst  allege  citizenship  as 
of  date  of  commencement  of  action;  Stout  v.  Railroad  Co.,  3  Mc- 
Crary,  4,  8  Fed.  796,  it  is  the  state  of  facts  when  suit  commenced, 
not  when  process  served;  Gilmer  v.  Grand  Rapids,  16  Fed.  710,  nor 
when  cause  of  action  accrued;  Trigg  v.  Conway,  Hemp.  712,  F.  C. 
14,173,  and  United  States  v.  Myers,  2  Brock.  522,  F.  C.  15,844,  where 
Jurisdiction  once  attaches  no  subsequent  change  In  the  residence  of 
the  parties  can  divest  It;  Moore  v.  Edgefield,  32  Fed.  500,  holding 
Jurisdictional  amount  determined  by  law  at  day  of  commencing  suit; 
Ex  parte  Kyle,  67  Fed.  309,  applying  rule  to  criminal  prosecution; 
Florence  Sewing  Machine  Co.  v.  Grover  &  Baker  Co.,  110  Mass. 
81,  affirmed  In  Case  of  Sewing  Machine  Companies,  18  Wall.  574,  21 
L.  918,  upon  proposition  that  where  Interest  of  parties  Is  Joint  It  is 
necessary  to  give  the  Federal  court  Jurisdiction  that  each  distinct 
interest  should  be  represented  by  persons,  all  of  whom  are  entitled 
to  sue  or  be  sued  In  the  Federal  courts;  Calderwood  v.  Braly,  28 
Cal.  99,  holding  similarly;  and  cited  in  note,  12  Am.  Rep.  545. 

Distinguished  In  Anderson  v.  Watt,  138  U.  S.  707,  34  L.  1083,  11 
S.  Ct.  452,  holding  that  where  citizenship  of  necessary  party  at  time 
of  commencement  of  action  was  such  as  to  prevent  Federal  court 
from  acquiring  Jurisdiction,  subsequent  change  of  parties  cannot 
give  Jurisdiction;  Pond  v.  Railroad  Co.,  12  Blatchf.  290,  F.  O.  11,265, 
holding  Federal  court  has  Jurisdiction  of  suit  by  stockholders,  citi- 
zens of  one  State  against  board  of  directors,  some  of  whom  are 
citizens  of  same  State  with  plaintiffs;  Wood  v.  Mann,  1  Sumn.  584, 
F.  C.  17,952,  holding  exception  to  Jurisdiction  by  denial  of  citizen- 
ship must  be  taken  by  plea  in  abatement. 

Miscellaneous.—  Cited,  without  particular  application,  in  Fisher  v. 
Rutherford,  1  Bald.  193,  F.  C.  4,823,  discussing  amendment  of  bill 
in  equity  by  addition  of  parties.  Cited  erroneously  In  Thompson  v. 
Phillips,  1  Bald.  284,  F.  C.  13,974. 

2  Pet  566-585,  7  L.  521,  BEATTY  v.  KURTZ. 

Bedication  —  Charitable  uses.— Where  lands  have  been  set  apart 
in  original  plat  of  town  for  a  public  or  pious  purpose  and  afterwards 
used  and  acted  upon  according  fco  that  purpose,  It  Is  a  valid  dedica- 
tion to  the  public,  pp.  583-584. 

Cited  and  principle  followed  in  Wyandotte  Co.  v.  Presbyterian 
Church,  30  Kan.  638,  641,  1  Pac.  113,  115,  holding  reservation  of 
lands  in  plat  "  for  church  purposes  "  a  valid  dedication  to  the  use 
of  any  church  establishing  its  right  to  be  regarded  as  the  beneficiary 
Intended;  Cemetery  Assn.  v.  Bandy,  93  Ind.  248;  Lay  v.  State,  12 
Ind.  App.  370,  39  N.  E.  770,  and  Williams  v.  Wiley,  16  Ind.  363,  dedi- 
cation may  be  implied  from  acts  of  grantor;  Hayes  v.  Houke,  45 


2  Pet.  566-585  Notes  on  U.  S.  Reports.  876 

Kan.  469,  25  Pac.  861,  holding  similarly^  State  y.  Trask,  6  Vt  364, 
27  Am.  Dec.  556,  sustaining  dedication  for  purpose  of  courthouse; 
Parlsa  v.  Dallas.  83  Tex.  258,  18  S.  W.  570,  and  Baton  Rouge  v. 
Bird,  21  La.  Ann.  246,  to  support  a  dedication  to  public  purposes  no 
particular  form  of  grant  is  necessary;  Lamar  Go.  v.  Clements,  49 
Tex.  355;  Carter  v.  Portland,  4  Or.  347,  and  Board  of  Supervisors, 
etc.  y.  Seal,  66  Miss.  134,  14  Am.  St  Rep.  547,  5  So.  623,  3  L.  R.  A. 
660,  public  street  dedicated  by  filing  map  and  public  user;  Trustees 
y.  Council,  33  N.  J.  L.  17,  97  Am.  Dec.  699,  holding  public 
square  dedicated  by  filing  plat  and  acquiescence  by  the  owners; 
Brown  y.  Manning,  6  Ohio,  303,  305,  27  Am.  Dec.  256,  257,  holding 
similarly;  Colbert  y.  Shepherd,  88  Ya.  404,  16  S.  E.  247,  holding  use 
of  lot  with  consent  of  owner  for  burial  purposes  amounts  to  dedica- 
tion; Bond  V.  Texas,  etc.,  Ry.  Co.,  15  Tex.  Cly.  App.  286,  39  S.  W. 
980,  holding  sale  of.  lot  in  tract  showing  street,  oonyeys  easement 
in  street 

Distinguished  in  Attorney-General  y.  Manufacturing  Co.,  14  Gray, 
605,  holding  intention  to  dedicate  to  religious  purposes  must  be 
dear;  Price  y.  Methodist  Church,  4  Ohio,  544,  holding  words  of 
grant  must  control. 

Dedication  —  Charitable  QMS.— To  support  a  grant  to  religious 
or  public  uses  it  is  not  necessary  that  there  should  be  a  particular 
grantee,  p.  584. 

Cited  and  principle  followed  in  Williams  y.  Presbyterian  Soc.,  1 
Ohio  St  500,  and  Hadden  y.  Chom,  8  B.  Mon.  78,  applying  rule  to 
dedication  for  purposes  of  church;  Cincinnati  y.  White,  6  Pet  436, 
8  L.  455,  collecting  cases  and  sustaining  dedication  for  purposes  of 
a  public  common;  Carter  y.  Balfour,  19  Ala.  828,  reviewing  authori- 
ties and  holding  bequest  for  charitable  purposes  valid  where  devisee 
was  unincorporated;  Chatham  v.  Brainerd,  11  Conn.  88,  holding  valid 
a  grant  for  cemetery  purposes,  notwithstanding  grantee  was  unin- 
corporated association;  Antones  v.  Eslava,  9  Port  539,  544,  stating 
rule  ut  supra;  Trustees  v.  Adams,  4  Or.  87,  89,  grant  to  unincorpo- 
rated religious  association  tal^es  effect  on  incorporation;  Bartlett  v. 
Nye,  4  Met  380;  Burr  v.  Smith,  7  Vt  285,  303,  29  Am.  Dec  166,  184, 
and  Bible  Society  v.  Wetmore,  17  Conn.  188,  devise  to  charitable  use 
is  valid  though  devisee  is  unincorporated  at  time  of  devise;  Ould  v. 
Washington  Hospital.  95  U.  S.  313,  24  L.  452,  devise  for  charitable 
purposes  to  corporation  to  be  afterwards  created,  is  valid;  MlUer  y. 
Chittenden,  2  Iowa,  373,  or  conveyance  to  church  to  be  afterwards 
organized;  Newmarket  v.  Smart  45  N.  H.  99,  applying  rule  ut  supra; 
Potter  y.  Chapin,  6  Paige,  650,  schoolhouse  a  public  use  within  rule; 
Sewall  y.  Cargill,  15  Me.  420,  sustaining  dedication  for  parsonage 
purposes;  RusseU  v.  Allen,  107  U.  S.  168,  27  L.  399,  2  S.  Ct  331,  col- 
lecting cases,  and  holding  grant  to  trustee  for  charitable  uses  valid 
although  the  institution  for  whose  benefit  grant  is  made  be  not 
established  in  lifetime  of  ei.lier  donor  or  trustee;  Baptist  Church  y» 
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Wltherell,  8  Paige,  800,  24  Am.  Dec.  225,  holding  title  to  lands 
granted  to  unincorporated  religious  society  yests  upon  incorporation 
in  the  corporation;  Green  y.  Allen,  5  Humph.  217,  218,  229,  dissenting 
opinion,  arguendo,  deyise  to  unincorporated  religious  society  creates 
trust  for  which  equity  will  appoint  trustee  if  necessary;  Nance  y. 
Busby,  91  Tenn.  314,  316,  18  S.  W.  876,  877,  15  L.  R.  A.  804,  (ind  n., 
deed  to  unincorporated  religious  society  is  yalid;  Atkinson  y.  Bell, 
18  Tex.  480,  dedication  to  unincori>orated  religious  association  is 
yalid;  San  Antonio  y.  Odin,  15  Tex.  645,  discussing  certainty  In 
legislatiye  grant  for  reli^^ious  purposes.  Cited  obiter  in  Irwin  y. 
Dixion,  9  How.  31,  13  L.  ,  remarking  dedication  may  be  by  parol; 
Kittle  y.  Pfeiffer,  22  Gal.  489,  discussing  dedication  of  public  streets; 
Wardens,  etc.  y.  Sayannah,  82  Ga.  665,  9  S.  E.  540,  discussing  suc- 
cession of  cemetery  lands  In  subsequent  religious  corporation;  Jersey 
City  y.  Banking  Co.,  12  N.  J.  Eq.  562,  holding  dedication  may  be 
made  to  take  effect  in  futuro;  Church  y.  Leiber,  2  Paige,  44,  and 
African  Church  y.  Conoyer,  27  N.  J.  Eq.  160,  sustaining  contract 
with  organizers  of  church  made  before  its  incori>oration;  Pearsall 
y.  Post,  20  Wend.  118,  discussing  yalidity  of  grants  for  charitable 
purposes  where  there  is  no  grantee  in  esse,  collecting  cases;  Post  y. 
Pearsall,  22  Wend.  488,  446,  454,  455,  holding  public  cannot  acquire 
easement  by  user  in  absence  of  dedication.  Cited  in  series  of  notes 
on  dedication  to  public  uses,  27  Am.  Dec.  562,  567. 

Distinguished  in  Tick  y.  Yicksburg,  1  How.  (Miss.)  430,  31  Am. 
Dec.  171,  holding  there  can  be  no  yalid  dedication  unless  the  public 
be  a  party  thereto. 

Charitable  uses.— Grants  to  pious  uses  may  at  all  times  be  en- 
forced through  the  government  as  parens  patrise,  by  its  attorney- 
general  or  other  law  officer,  p.  584. 

Cited  in  Mormon  Church  y.  United  States,  136  U.  S.  62,  34  L.  494, 
10  8.  Ct  806,  holding  that  where  church  has  been  dissolved  its  prop- 
erty devolves  to  the  government  as  parens  patrise,  subject  to  dis- 
posal according  to  rules  as  to  property  devoted  to  pious  uses;  Loring 
y.  Marsh,  2  Cliff.  492,  F.  C.  8,515,  holding  prerogative  power  as 
parens  patrise  resides  in  the  States  and  not  in  the  Federal  govern- 
ment Cited  obiter  in  Tappan  v.  Deblois,  45  Me.  130,  discussing  en- 
forcement of  charitable  bequests  in  equity. 

Distinguished  in  Fontain  v.  Ravanel,  17  How.  384,  16  L.  86,  hold- 
ing United  States  courts  have  no  power  to  give  effect  to  charitable 
devises  where  manner  of  execution  directed  by  testator  cannot  be 
complied  with. 

Public  uaea.— A  grant  to  a  religious  society  of  lands  afterwards 
used  for  burial  purposes,  is  a  grant  to  pious  uses,  p.  584. 

Cited  in  Hopkins  v.  Grimshaw,  165  U.  S.  352,  41  L.  742.  17  S.  Ct 
405,  on  this  point;  Forney  v.  Calhoun  Co.,  84  Ala.  221,  4  So.  154,  hold- 
ing dedication   for  courthouse  purposes  a  public  use;  Macon  y. 
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Franklin,  12  Ga.  244,  a  dedication  for  purposes  of  common;  Hunter 
T.  Tiustees,  6  Hill,  411,  and  Mowry  y.  Providence,  10  R.  I.  55,  a 
public  burying  ground;  MagiU  y.  Brown,  16  Fed.  Cas.  414,  433,  446, 
holding  gift  to  religious  society  for  relief  of  poor  members  a  yalld, 
'Charitable  use;  Gass  y.  Wilhite,  2  Dana,  182,  26  Am.  Dec.  457,  hold- 
ing pious  purposes  are  charitable  purposes  under  law  of  United 
States.  Cited,  without  particular  application,  in  Benn  y.  Hatcher, 
:81  Va.  30,  50  Am.  Rep.  647,  holding  dedication  of  lands  for  cemetery 
purposes  may  not  be  revoked;  and  cited  in  note  ^llecting  cases  on 
yehat  are  charitable  uses,  63  Am.  St  Rep.  265. 

Parties.— A  regularly  appointed  committee  of  a  voluntary  religious 
-society  may  sue  for  injunction  to  prevent  disturbance  of  society's 
possession  of  lands  in  its  actual  possession  for  religious  purposes, 
p.  584. 

Oited.  approved  and  followed  in  Dwenger  y.  Geary,  113  Ind.  121, 

14  N.  B.  Oil,  bishop  and  priest  may  sue  to  prevent  violation  of 
l)urial  rules  in  cemetery;  Cahill  v.  Bigger,  8  B.  Mon.  213,  holding 
•officers  of  church  may  sue  in  equity  to  be  quieted  in  enjoyment  of 
grant  for  religious  purposes;  Guilfoil  v.  Arthur,  158  111.  605,  606,  41 
N.  E.  1010,  1011,  committee  of  unincorporated  society  may, sue  in 
-equity  to  enforce  a  trust;  Congregation,  etc..  Church  v.  Texas,  etc., 
Ry.  Co.,  41  Fed.  567,  holding  reincorporated  religious  society  may 
-sue  for  breach  of  condition  committed  previous  to  reincorporation; 
Reformed  Church  v.  Trustees,  4  N.  J.  Eq.  100,  where  church  organ- 
ization consists  of  several  incorporated  bodies,  any  one  of  the  cor- 
porations may  sue  to  enforce  a  common  trust 

PartieB.— Some  of  the  members  of  a  voluntary  religious  society, 
having  a  common  interest  may  sue  on  behalf  of  all  for  purjNMes 
<:ommon  to  themselves  and  beneficial  to  all,  p.  585. 

Cited  and  followed  in  Callsen  v.  Hope,  75  Fed.  760,  In  suit  by 
members  of  religious  society  to  enjoin  exercise  of  possessory  rights 
over  property  claimed  by  association;  Hears  v.  Moulton,  30  Md.  146, 
stating  rule  generally  that  members  of  voluntary  associations  are 
entitled  to  sue  to  protect  their  common  interests;  Mannix  v.  Purcell, 
46  Ohio  St.  141,  15  Am.  St.  Rep.  574,  19  N.  B.  587,  they  may  defend 
in  actions  against  the  association. 

Distinguished  in  Antones  v.  Eslava,  9  Port  544,  546,  holding  there 
must  be  proof  that  plaintiffs  are  trustees  or  members  of  the  asso- 
ciation before  their  right  to  sue  will  be  presumed;  Whitney  v.  Mayo, 

15  111.  255,  other  members  must  be  made  parties,  unless  it  is  alleged 
that  the  suit  Is  brought  on  their  behalf. 

Nuisance.— Interference  with  public  burying  ground  is  a  public 
tiulsance  which  a  court  of  equity  may  enjoin,  p.  585. 

The  citations  collect  the  following  cases,  affirming  and  following 
this  rule:  Trustees  v.  Walsh,  57  111.  366,  11  Am.  Rep.  23,  and  Boyce 
T.  Kalbaugh,  47  Md.  336,  28  Am.  Rep.  465,  following  rule  on  precise 
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point;  Dayidson  v.  Reed,  111  111.  171, 53  Am.  Rep.  616,  such  relief  may 
be  sought  In  action  by  residents  in  neighborhood  of  cemetery,  bay- 
ing fritiuds  buried  there,  brought  on  behalf  of  all  others  Interested; 
Burke  y.  Wall,  29  La.  Ann.  45.  49,  29  Am.  Rep.  321,  326,  owner  of 
cemetery  lot  may  enjoin  interference  with  his  enjoyment  thereof; 
Pierce  v.  Cemetery,  10  R.  I.  242,  14  Am.  Rep.  680,  equity  will  regra- 
late  trust  of  cemetery  authorities  created  by  burial  of  body  in 
cemetery;  Trustees  v.  Hoessli,  13  Wis.  355,  and  Gilbert  v.  Arnold, 
80  Md.  38,  equity  will  enjoin  Interference  with  religious  meeting- 
house; Mannix  y.  Purcell,  46  Ohio  St.  144,  15  Am.  St  Rep.  576,  19  N. 
E.  588,  2  I4.  R.  A.  762,  may  preyent  interference  with  religious  trusted. 
Cited  obiter  in  Jones  y.  Brandon,  60  Miss.  561,  holding  injunction 
will  lie  to  preyent  execution  of  writ  of  ejectment  from  city  lot  until 
true  boundaries  are  ascertained;  Mitchell  y.  Thome,  134  N.  Y.  539, 
80  Am.  St.  Rep.  702,  32  N.  B.  11,  holding  injunction  to  enjoin  inter- 
ference with  priyate  burial  ground  must  be  brought  by  heir  of 
person  burled  therein;  and  cited  in  note  on  injunction  to  permit 
trespasses  destructiye  of  the  estate,  11  Am.  Dec.  504,  and  in  note  on 
injunction  to  preyent  interference  with  cemeteries,  21  Am.  Rep.  647. 
Distinguished  in  Page  y.  Symonds,  63  N.  H.  20,  56  Am.  Rep.  484, 
holding  remoyal  of  bodies  from  one  cemetery  to  another  by  lawfully 
acting  town  authorities  is  not  such  interference  with  property  rights 
as  to  authorize  injunction. 

2  Pet  586-594,  7  L.  528,  BUCKNER  y.  FINLEY* 

Bill  of  exchange  drawn  in  one  State  on  persoli  Hying  within  an- 
other, is  a  foreign  bill,  p.  590. 

Cited,  principle  affirmed  and  rule  applied  in  the  following,  all 
holding,  therefore,  that  protest  is  per  se  eyidence  to  proye  dishonor 
of  instrument:  Dicklns  y.  Beal,  10  Pet  579,  9  L.  541;  Jones  v. 
Heaton,  1  McLean,  318,  F.  C.  7,468;  Doughty  y.  Hildt  1  McLean, 
336.  F.  C.  4,027;  Nelson  y.  Bank.  69  Fed.  800,  32  U.  S.  App.  554; 
Joseph  y.  Salomon,  19  Fla.  632;  State  Bank  y.  Hayes,  3  Ind.  400; 
Bernard  y.  Barry,  1  G.  Greene,  390;  Chenowith  y.  Chamberliu,  6 
B.  Mon.  61,  43  Am.  Dec.  146;  Greene  y.  Jackson,  15  Me.  138;  Clark 
V.  Bigelow,  16  Me.  247;  Freeman's  Bank  y.  Perkins,  18  Me.  294; 
Phoenix  Bank  y.  Hussey,  12  Pick.  484;  Ocean  Nat  Bank  v.  Williams, 
102  Mass.  143;  Linville  y.  Welch,  29  Mo.  205;  Carter  y.  Burley,  9  N. 
H.  506;  Grafton  Bank  y.  Moore,  14  N.  H.  148,  as  to  Boston  bill; 
Slmiwon  y.  White,  40  N.  H.  543;  Wells  y.  Whitehead,  15  Wend.  530; 
Halliday  y.  McDougall,  20  Wend.  84,  22  Wend.  272;  Commercial 
Bank  y.  Vamum,  49  N.  Y.  275;  Case  y.  Heffner,  10  Ohio,  186;  Gard- 
ner y.  Bank  of  Tennessee,  1  Swan,  422,  and  Terbell  y.  Downer,  27 
Vt  511,  65  Am.  Dec.  213.  Cited  also  in  Bank  of  United  States  y. 
Daniel,  12  Pet  54,  55,  9  L.  998,  holding  consequently  holder  entitled 
to  re-exchange  when  protest  for  nonpayment  made.  Cited  in  notes 
to  Townsley  y.  Sumrall,  2  Pet  179,  7  L.  389,  and  Lonsdale  y.  Brown, 
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4  Wash.  158,  F.  C.  8,494,  question  was  discussed  but  not  decided: 
Allen  y.  Merchants*  Bank,  22  Wend.  226,  34  Am.  Dec.  292,  and 
Knickerbocker  Life  Ins.  Co.  y.  Pendleton,  112  U.  S.  706,  28  L.  869, 

5  S.  Ct  318,  holding  protest  necessary  in  case  of  such  a  bill;  Wil- 
liams y.  Putnam,  14  N.  H.  541,  40  Am.  Dec.  205,  and  Howard  y. 
Bank,  3  Ga.  381,  holding  note  drawn  in  one  State  and  payable  In 
another,  equiyalent  to  a  foreign  bill;  Mason  y.  Dousay,  35  IlL  431, 
85  Am.  Dec.  368,  holding  foreign  bill  goyemed  by  law  of  State  of 
acceptance.  Cited  in  note  on  foreign  bills  within  rule,  4  Am.  Dec. 
374,  and  in  exhaustiye  note  on  bills  drawn  In  one  State  on  resident 
of  another,  43  Am.  Dec.  218. 

Constitutional  law.— With  respect  to  their  municipal  relations,  the 
States  are  to  each  other  foreign,  p.  591. 

Jackson  y.  Bulloch,  12  Conn.  41,  holding  State  not  bound  by 
comity  to  permit  holding  as  slaye  of  person  held  as  such  under  laws 
of  sister  State;  Hatch  y.  Spofford,  22  Conn.  497,  498,  58  Am.  Dec 
436,  Seeyers  y.  Clement,  28  Md.  434,  Smith  y.  Lathrop,  44  Pa.  St. 
330,  84  Am.  Dec.  450,  and  Insurance  Co.  y.  Brune,  96  U.  S.  592,  24 
L.  740,  all  holding  plea  of  suit  pending  in  another  State  bad,  the 
suit  being  in  a  foreign  Jurisdiction;  Simmons  y.  Saul,  138  U.  S.  459, 
34  L.  1063,  11  S.  Ct  376,  and  Hanley  y.  Donoghue,  116  U.  S.  4,  29 
L.  537,  6  S.  Ct  244,  holding  Judgments  in  one  State  foreign  judg- 
ments when  proved  in  the  courts  of  another;  Pugh  y.  Bussel,  2 
Blackf.  400,  and  Woodhull  y.  Wagner,  Bald.  299,  F.  C.  17,975,  hold- 
ing ineolvency  laws  of  one  State  have  no  effect  in  another.  Cited 
in  Cherokee  Nation  y.  Georgia,  5  Pet  47,  56,  67,  8  L.  41,  45,  dissent- 
ing opinions,  arguendo,  Indian  nations  are  foreign;  Bank  of  Augusta 
y.  Earle,  13  Pet  605,  10  L.  316,  dissenting  opinion,  arguendo.  State 
not  bound  by  comity  to  permit  foreign  corporation  to  contract 
within  it;  Rhode  Island  y.  Massachusetts,  12  Pet  720,  9  L.  1259, 
holding  United  States  Supreme  Court  has  Jurisdiction  of  suit  be- 
tween States  to  determine  disputed  boundary;  Scheible  y.  Bacho, 
41  Ala.  448,  dissenting  opinion,  arguing  States  within  their  bound- 
aries soyereign.  Cited  obiter  in  Phillips  y.  Payne,  92  U.  8.  132,  23  L. 
649,  discussing  validity  of  retrocession  of  part  of  District  of  Colum- 
bia to  Virginia;  State  y.  Tutty,  41  Fed.  762,  7  L.  R.  A.  54,  validity 
of  foreign  marriage;  Fisher  v.  Fielding,  67  Conn.  105,  52  Am.  St.  Rep. 
273,  34  Atl.  715,  32  L.  R.  A.  239  &  n.,  foreign  Judgments;  Rising  Sun 
Ins.  Co.  v.  Slaughter,  20  Ind.  525,  holding  corporation  organized  under 
one  State  only  recognized  in  another  as  matter  of  comity.  Cited  in  note 
on  effect  of  lis  pendens  in  sister  State,  25  Am.  Dec.  195;  AUshouse 
V.  Ramsay,  6  Whart.  334,  37  Am.  Dec.  418,  holding  debtor  is  not 
obliged  to  go  out  of  State  in  which  contract  is  made  to  make  tender 
to  his  creditor.    Cited  generally,  The  Parkhlll,  18  Fed.  Cas.  1188. 

Distinguished  in  Bradshaw  v.  The  Sylph,  3  Fed.  Cas.  1178,  holding 
vessels  not  foreign  in  any  American  port  independent  of  State  of 
owner's  domicile. 
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2  Pet  606-612,  7  L.  681,  ENGLISH  v.  FOXALL. 

Marriage  sattlemtnt  proyiding  tbat  funds  are  to  be  called  in  and 
reinvested  with  approval  of  the  wife,  gives  her  a  controlling  agency, 
p.  607. 

Cited  in  note  on  marriage  settlements,  in  50  Am.  Dec.  871,  collect- 
ing cases. 

Marriage  settlement.— Where  settlement  provided  for  investment 
of  funds  in  certain  securities  only,  trustees  are  bound  to  invest  in 
those  securities  alone,  p.  608. 

Cited  in  Swift  v.  Castle,  23  111.  144,  on  proposition  that  provisions 
of  marriage  settlement  must  be  strictly  followed. 

« 

Equity.—Where  will  provided  that  trustees  thereunder  should 
transfer  to  themselves,  as  trustees  under  marriage  settlement,  such 
sums  as  might  be  necessary  to  keep  income  from  settlement  fundH 
at  a  fixed  sum,  and  the  deficiency  is  caused  by  the  wife's  direction  to 
invest  proceeds  of  settlement  in  one  of  three  classes  of  securities 
allowed  by  the  terms  of  the  settlement  she  is,  nevertheless,  entitled 
to  have  the  deficiency  made  up  from  the  estate,  and  equity  will  so 
decree,  p.  611. 

Equity  praetice.— Under  prayer  for  general  relief,  other  relief 
may  be  granted  than  that  particularly  prayed  for,  but  it  must  con- 
form to  the  case  made  by  the  bill,  p.  612. 

The  following  citing  cases  have  awarded  various  forms  of  relief 
under  general  prayer:  Stevens  v.  Gladding,  17  How.  455,  15  L.  158. 
accounting  in  suit  for  injunction  in  patent  right  case;  Texas 'v. 
Hardenberg,  10  WalL  86,  19  L.  842,  substituted  security  followed,  in 
suit  containing  original  security;  Dodd  v.  Benthal,  4  Heisk.  609. 
decree  declaring  rights  in  future  and  removing  cloud  granted  under 
bill  asking  immediate  relief;  Jones  v.  Van  Doren,  130  U.  S.  692,  32  L. 
1080,  9  S.  Ct  687,  in  suit  to  set  aside  conveyance  of  dower  obtained 
by  fraud,  dower  decreed  and  damages  awarded;  Hunter  v.  Marl- 
boro, 2  Wood.  &  M.  198,  F.  C.  6,908,  specific  performance  allowed 
under  bill  to  enforce  a  trust;  Graham  v.  Cook,  48  Ala.  105,  damages 
given  on  bill  to  decree  interest  in  vessel  wrongfully  sold.  Cited 
obiter  in  Clarke  v.  Railroad  Co.,  5  Neb.  331;  Byers  v.  Fowler,  12 
Ark.  288,  54  Am.  Dec.  289,  and  Boone  v.  Chiles,  10  Pet  209,  9  L.  399. ' 
remarking  allegata  and  probata  must  agree;  Pennock  v.  Ela,  41 
N.  H.  192,  and  Colton  v.  Ross,  2  Paige,  398,  22  Am.  Dec.  650,  stating 
rule  ut  supra. 

Distinguished  in  Laird  v.  Boyle,  2  Wis.  435,  and  Driver  v.  Fortner, 
6  Port  26,  general  relief  cannot  be  given  unless  specially  prayed; 
Hayward  v.  Eliot  Nat  Bank,  96  U.  S.  615,  24  L.  857,  in  bill  to  re- 
cover stock  decree  for  its  value  will  not  be  made;  Wiltshire  v. 
^larfieet  1  Bdw.  Ch.  657,  nor  an  injunction  forbidding  disposal  of 
^property  or  proceeds  when  bill  recognized  the  contract  by  which 
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they  were  obtained;  Ralney  v.  Herbert,  55  Fed.  444,  3  U.  S.  App. 
592,  nor  in  bill  to  restrain  operation  of  coke  ovens  in  one  place,  a 
decree  restraining  them  in  another;  Skinner  v.  Bailey,  7  Conn.  500, 
nor  any  relief  where  bill  fails  on  the  main  fact  to  bring  the  case 
within  scope  of  court  of  equity;  Smith  v.  Trenton  Ck).,  4  N.  J.  Eq. 
510,  nor  will  equity  decree  an  act  unconstitutional  under  prayer  for 
general  relief  in  bill  alleging  act  to  be  void;  Pensacola,  etc.,  R.  R. 
Co.  V.  Spratt,  12  Fla.  101,  91  Am.  Dec.  751,  nor  grant  a  decree  im- 
pounding revenues  in  a  suit  to  enjoin  conduct  of  railroad;  Casady 
V.  Woodbury,  13  Iowa,  120,  nor  a  decree  reforming  a  contract  In  a 
suit  to  enforce  it;  Thayer  v.  Lane,  Walk.  Ch.  205,  nor  a  partition 
based  on  equitable  rights  not  appearing  in  the  pleading;  Sanford  v. 
Cloud,  17  Fla.  575,  nor  a  decree  enforcing  rights  under  a  contract 
upon  a  bill  to  cancel. 

Miscellaneous.— Cited  erroneously  in  The  Parkhlll,  18  Fed.  Cas. 
1188,  and  Thompson  v.  People,  23  Wend.  580. 

2  Pet  613-626,  7  L.  538,  CHIRAC  v.  REINECKER. 

Evldeneew— Where  a  single  map  only,  in  a  book  of  city  plats,  has 
been  properly  authenticated,  no  other  map  in  the  volume  is  evidence 
until  the  proper  authentication  is  supplied,  p.  619. 

Cited  in  Story  v.  Maclay,  3  Mont.  484,  holding  map  not  proper 
evidence  until  duly  authenticated. 

Evidence  of  pedigree,  obtained  under  commission,  and  afterwards 
embodied  in  a  bill  of  exceptions,  may  be  proven  against  third  per- 
sons by  the  bill  of  exceptions  when  the  original  commission  and 
testimony  have  been  lost,  p.  620. 

Evidence.—  Record  in  ejectment  is  evidence  in  action  against  third 
persons  to  show  possession,  but  not  to  establish  title,  p.  622. 

Ejectment.— Judgment  in  ejectment  binds  parties  and  privies* 
p.  622. 

Cited  In  Carlisle  v.  Kilbrew,  89  Ala.  334,  6  So.  757,  6  L.  R.  A.  619, 
and  n.,  holding  record  conclusive  in  collateral  action  for  mesne 
profits,  collecting  cases. 

Evidence.- When  ejectment  is  brought  against  tenant,  record  in 
that  action  is  prima  facie  evidence  of  title  against  landlord  who 
participates  in  the  defense,  though  not  nominally  a  party,  p.  623. 

Cited,  approved  and  followed  in  Jones  v.  Miller,  1  McCrary,  537, 
3  Fed.  385,  holding  grantee  bound  in  action  against  his  grantor; 
Belden  v.  Seymour,  8  Conn.  309,  21  Am.  Dec.  668,  following  prin- 
cipal case  on  precise  point;  McNamee  v.  Moreland,  26  Iowa,  113, 
holding  that  landlord,  when  bound  by  action  against  tenant,  may 
also  claim  benefit  of  decree  in  favor  of  tenant,  collecting  cases; 
Read  V.  Allen.  56  Tex.  180,  holding  Judgment  in  action  against  tenant 
not  conclusive. 
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Distinguished  In  Wilson  t.  Brookshlre,  126  Ind.  665,  26  N.  E.  134, 
9  L.  R.  A.  797,  &  n.,  landlord  not  bound  by  ejectment  suit  brought  by 
his  tenant,  unless  It  appears  that  landlord  Instigated  them;  Masten 
V.  Olcott,  101  N.  Y.  161,  4  N.  B.  277,  or  by  Judgment  against  tenant, 
unless  he  is  In  some  way  made  a  privy;  and  In  Lamar  y.  Raysor,  I 
Rich.  L.  613,  and  Samuel  y.  Dinkins,  12  Rich.  L.  175,  75  Am.  Dec. 
730,  both  holding  similarly. 

Instructions.—  Court  should  not  give  instruction  upon  question  as 
to  which  there  is  no  evidence,  p.  625. 

Cited  and  approved  in  White  v.  Burnley,  20  How.  249,  15  L.  88f». 
Dibble  V.  Truluck,  11  Fla.  141,  143,  and  Lewis  v.  State,  4  Ohio,  397; 
in  Hunt  V.  Toulmln,  1  Stew.  &  P.  180,  181,  187,  holding  mere  specu- 
lative instruction  may  be  ground  for  reversal;  and  dted  in  72  Am. 
Dec.  540,  in  note  on  instructions  to  Juries. 

Descent.— In  Maryland,  a  person  claiming  as  heir  must  prove 
himself  heir  of  person  last  seized  of  the  estate,  and  if  intestate 
leaves  a  brother  of  the  whole  blood  who  survived  him  and  died 
without  issue,  and  without  having  been  ever  actually  seized  of  the 
estate,  the  estate  will  descend  to  the  half  blood  of  the  person  so 
seized,  p.  625. 

Miscellaneous.—  Cited  erroneously  in  Sllcer  v.  Bank,  16  How.  579, 
14  L.  1066.  Cited,  without  particular  application,  in  Tyler  v.  Mag- 
wire,  17  Wall.  292,  21  L.  586,  referring  to  previous  decision  of  prin- 
cipal case  in  11  Wheat.  280,  6  L.  474;  State  v.  Van  Winkle,  6  Nev. 
352,  without  application. 

2  Pet.  627-663,  7  L.  542,  WILKINSON  v.  LELAND. 

Federal  courts.— United  States  courts  are  bound  to  decide  ques- 
tions of  title  precisely  as  State  court  ought  to,  p.  656. 

Cited  and  rule  applied  in  Hlnde  v.  Vattler,  5  Pet  401,  8  L.  170, 
holding  Federal  courts  bound  to  receive  same  evidence  as  State 
court  on  matter  of  title;  Livingston  v.  Story,  11  Pet.  393,  9  L.  763, 
dissenting  opinion,  arguendo,  questldns  arising  under  Louisiana  law 
should  be  determined  according  to  rules  of  civil  law,  not  of  English 
law  of  equity;  Bennett  v.  Boggs,  1  Bald.  72,  F.  C.  1,319,  enforcing 
State  law  imposing  penalties  for  unlawful  fishing;  Comstock  v. 
Tracey,  46  Fed.  169,  holding  Federal  court  must  follow  rule  laid 
down  by  State  Supreme  Court;  Smith  v.  Power,  23  Tex.  33,  citing 
rule  as  illustrating  doctrine  that  reason  and  Justice  require  uni- 
formity of  decision. 

Constitutional  law.— The  extent  of  power  granted  to  legislature 
is  to  be  determined  by  usage  as  well  as  by  construction  of  tbe  terms 
in  which  it  is  given,  p.  657. 

Cited  obiter  in  MagiU  T.  Brown,  16  Fed.  Cas.  420,  stating  rule  nt 
supra. 
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OomititatloiuJ  law.— Quaere,  whether  under  a  chartdb  requiring 
a  legislature  to  legislate  In  subordination  to  the  general  laws  of 
England,  the  great  principles  of  magna  charta  can  be  disregarded^ 
p.  667. 

'  Cited  in  Luther  y.  Borden,  7  How.  69, 12  L.  610,  dissenting  opinion, 
holding  legislature  of  Rhode  Island  can  exercise  no  power  not 
granted  to  the  king  from  whom  it  derived  its  charter.  Cited,  with- 
out particular  application,  in  Bonaparte  v.  Railroad  Co.,  Bald.  220, 
F.  C.  1,617,  remaridng  State  legislatures  have  succeeded  to  legis- 
lative powers  of  parliament 

Constitutional  law.—  Laws  violating  rights  of  personal  liberty  or 
private  property,  are  in  conflict  with  the  fundamental  principles  of 
our  government  and  power  to  pass  them  ought  never  to  be  taken 
as  granted  in  the  absence  of  the  clearest  authorization  in  the  organic 
law,  p.  657. 

Cited  in  Schroeder  v.  Ehlers,  31  N.  J.  L.  50,  questioning  whether 
legislature  has  power  to  make  one  a  Judge  In  his  own  case;  Witham 
V.  Osbum,  4  Or.  322,  18  Am.  Rep.  289,  Coster  v.  Tidewater  Co.,  IS 
N.  J.  Bq.  64,  65,  Varner  v.  Martin,  21  W.  Va.  549,  collecting  cases 
and  holding  State  may  not  take  private  property  for  private  use.  nor 
for  public  use  without  compensation;  Wilder  v.  Lumpkin,  4  Ga.  219, 
220,  Spence  v.  Railroad  Co.,  79  Ala.  590,  Billings  v.  Hall,  7  Cal.  14, 
and  Inglis  v.  Sailors  Snug  Harbor,  3  Pet.  154,  7  L.  636,  dissenting 
opinion,  all  holding  legislature  has  no  right  to  divest  vested  legal 
rights;  Clark  v.  White,  2  Swan,  549,  and  Taylor  v.  Ford,  4  Hill,  144,. 
40  Am.  Dec.  277,  legrislature  may  not  authorize  private  road  to  be 
laid  out  on  lands  of  another;  The  Legal  Tender  Cases,  12  WalL  671» 
20  L.  351,  dissenting  opinion,  argui  ig  legal  tender  act  not  applicable 
to  previously  incurred  obligations;  Twombley  v.  Humphrey,  23 
Mich.  483,  9  Am.  Rep.  102,  holding  State  may  not  exercise  eminent 
domain  for  purpose  of  aiding  Federal  government  in  execution  of 
Federal  power;  Osbom  v.  Nicholson,  13  Wall.  662,  20  L.  696,  peiv 
mitting  suit  on  contract  for  purchase  of  slave,  made  prior  to  passage 
of  the  thirteenth  amendment;  Atchison,  etc.,  R.  R.  Co.  v.  Baty,  6 
Neb.  45,  29  Am.  Rep.  360,  holding  void  a  statute  giving  owner  of 
live  stock  double  the  value  of  his  property  when  injured  on  a  rail- 
road; Lowe  V.  Harris,  112  N.  C.  480, 17  S.  E.  540,  22  L.  R.  A.  382,  &  n., 
legislature  cannot  make  repeal  of  statute  of  frauds  retroactive  so 
as  to  destroy  vested  rights;  Talbot  v.  Talbot,  14  R.  I.  59,  nor  change 
right  of  dower  so  as  to  alter  existing  rights;  S.  A.  &  A.  P.  Ry.  Co. 
V.  Wilson,  4  Tex.  Civ.  App.  571,  nor  pass  act  discriminating  against 
certain  individuals  in  matters  applicable  to  general  law  of  contract; 
Lyman  v.  Martin,  2  Utah,  157,  dissenting  opinion,  arguendo,  a  law 
against  common  right  and  reason  is  void;  School  Board  v.  Stuart; 
80  Va.  76,  dissenting  opinion,  arguing  statute  void,  authorizing  pay- 
ment of  debt  In  depreciated  currency;  Durkee  v.  JanesviUe,  28  Wis. 
468,  9  Am.  Rep.  504,  holding  void  an  act  exempting  city  from  pay- 
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Statatosy  constmetioii.— A  legislatlYe  act  is  to  be  determined> 
according  to  the  intention  of  the  legislature  apparent  upon  its  face^ 
and  is  not  to  be  defeated  by  technical  rules,  p.  662. 

Gited  and  principle  followed  in  United  States  y.  Freeman,  8  How. 
665,  11  L.  728,  construing  statutes  relating  to  brevet  ofQcers;  Gates- 
y.  First  Nat  Bank,  100  U.  S.  244,  25  L.  582,  construing  statute  relat- 
ing  to  bills  of  exchange;  United  States  v.  Fisher,  100  U.  S.  145,  27  L. 
886,  3  S.  Gt  155,  construing  statute  fixing  salary  of  certain  oflSicers; 
Davis  v.  Leslie,  Abb.  Adm.  139,  F.  G.  3,639,  construing  statute 
regulating  recovery  of  seamen's  wages;  Goodall  v.  Tuttle,  3  Biss. 
235,  F.  G.  5,533,  construing  bankruptcy  act;  Ludington  v.  The- 
Nucleus,  15  Fed.  Gas.  1095,  construing  act  conferring  Jurisdiction  on 
District  Gourts;  United  States  v.  One  Hundred  and  Twenty-nine 
Packages,  27  Fed.  Gas.  285,  construing  revenue  law;  United  States 
y.  The  Reindeer,  27  Fed.  Gas.  760,  construing  statute  regulating 
fishing  vessels;  Beekman  v.  Railway  Go.,  35  Fed.  9,  construing  stat- 
ute defining  Federal  district;  United  States  y.  Huggett  40  Fed«  642^ 
construing  statute  relating  to  obscene  letters;  WHson  v.  Blscoe,  11 
Ark.  48,  construing  statute  incorporating  bank;  State  v.  Smith,  40 
Ark.  433,  construing  statute  relating  to  chattel  mortgages;  San 
Francisco  y.  Mooney,  106  Gal.  588,  39  Pac.  853,  construing  statute 
ratifying  municipal  ordinance;  Seabury  v.  Arthur,  28  Gal.  150,  con- 
struing acts  confirming  titles;  Linsley  v.  Brown,  13  Gonn.  195,  con- 
struing statute  relating  to  acknowledgments;  Brown  Go.  v.  Aberdeen, 
4  Dak.  408,  31  N.  W.  738,  construing  incorporation  act;  State  v. 
Gommissioners,  20  Fla.  432,  construing  statute  regulating  sale  of 
intoxicating  liquors;  Erwin  v.  Moore,  15  Ga.  365,  construing  statute 
regulating  executions;  Gadsden  y.  Jones,  1  Fla.  342,  construing 
statute  regulating  duties  of  executors;  Gray  v.  Gommissioners,  83 
Me.  435,  22  Atl.  377,  construing  statutes  regulating  location  of  high- 
ways; Sisters  v.  Detroit,  9  Mich.  99,  construing  statute  exempting 
certain  property  from  taxation;  People  v.  Blodgett,  13  Mich.  168, 
construing  election  law;  Sanborn  v.  Sanborn,  62  N.  H.  639,  constru^ 
ing  wiU;  Braithwalte  v.  Gameron,  3  Okl.  635,  38  Pac.  1086,  con- 
struing statute  providing  for  payment  of  salaries  of  territorial 
oflSicers;  State  v.  Delesdenler,  7  Tex.  107,  construing  act  regulating 
general  land  office;  Ferguson  v.  Mason,  60  Wis.  391,  19  N.  W.  425, 
construing  statute  relating  to  mortgages  of  homestead. 

Miscellaneous.—  Gited,  without  particular  application,  in  Miller  y. 
Sullivan,  4  Dill,  344,  F.  G.  9,592,  discussing  effect  of  statute  of 
limitations  on  void  guardian's  sales;  Northern  Pac.  R.  R.  Go.  v. 
Majors,  5  Mont  126,  2  Pac.  325,  discussing  congressional  grants. 
Cited  also  in  Talcott  v.  Pine  Grove,  1  FUpp,  177,  F.  G.  13,735,  on 
point  that  legislature  may  levy  tax  for  purpose  of  aiding  construc- 
tion of  railroad.  Gited  obiter  in  West  River  Go.  y.  Dix,  6  How.  543» 
12  L.  550,  dissenting  opinion,  discussing  right  of  eminent  domain. 
Gited  erroneously  in  United  States  y.  Kochersperger,  26  Fed.  Gas. 
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806.    Olted,  Texas,  etc,  Ry.  Go.  v.  Gay,  86  Tex.  502,  26  S.  W.  606, 
25  L.  B.  A.  69,  to  point  that  real  property  is  gOTemed  by  law  of  situs. 

2  Pet  664^^0,  7  L.  555,  LE  GRAND  v.  DARNALL. 

Slave.— A  devise  of  property  to  a  slaye  entitles  him  to  freedom 
by  necessary  implication,  p.  670. 

Cited  in  Durham  v.  Durham,  26  Mo.  510,  holding  manumission 
may  be  presumed;  Dred  Scott  v.  Sandford,  19  How.  600,  15  L.  781« 
stating  rule  ut  supra;  Monohon  y.  Caroline,  2  Bush,  413,  testator 
may  manumit  slaves  by  will.  Cited  obiter  in  Sibley  y.  Maria,  2 
Fla.  563,  discussing  manumission  generally;  Opinion  of  Judge  Apple- 
ton,  44  Me.  567,  570,  584,  arguendo,  Africans  have  the  right  to  vote; 
Dred  Scott  v.  Sandford,  19  How.  423,  589,  15  L.  708,  777,  discussing 
right  of  slave  to  sue. 

Distinguished  in  Jones  v.  Lipscomb,  14  B.  Mon.  297,  rule  allter  in 
Kentucicy;  Dred  Scott  v.  Sandford,  19  How.  425,  15  L.  709,  under 

facts. 

• 

Iffanmnlsirion.— When  statute  provided  that  slave  must  be  under 
forty-five  and  able  to  gain  a  livelihood  at  time  of  manumission,  one 
who  is  eleven  years  of  age  and  able  to  gain  a  livelihoodt  is  within 
the  statute,  p.  670. 

2  Pet  671-674,  7  L.  557,  BANK  OP  COLUMBIA  v.  SWEENEY. 

Execution.— Law  authorizing  execution  to  issue  without  Judg- 
ment will  be  so  construed  as  to  permit  the  debtor,  on  return  of  the 
execution,  to  set  up  any  defense  he  might  have  had  had  the  suit 
proceeded  in  the  ordinary  way,  p.  674. 

Not  cited. 

2  Pet  675-679,  7  L.  559,  BEACH  v.  VILBS. 

Statutoxy  constmction.— Federal  courts  will  adopt  construction 
of  local  statutes  given  by  State  court  P.  678. 

Cited  obiter  in  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  525,  hold- 
ing foreign  corporations  only  recognized  by  interstate  comity. 

Bankruptcy.— Assignees,  under  fraudulent  assignment,  are  not 
chargeable  as  trustees  in  garnishment  proceedings,  p.  679. 

Cited  in  Firebaugh  v.  Stone,  36  Mo.  115,  holding  rights  of  garnishee 
are  not  affected  by  garnishment,  and  in  note  on  effect  of  fraud  in 
assignments  for  benefit  of  creditors,  58  Am.  St  Rep.  96.  Cited  obiter. 
Ware  v.  Wanless,  2  Wyo.  164,  discussing  impeachment  of  assign- 
ment for  fraud. 

Miscellaneous.—  Cited  obiter  in  The  Watchman,  1  Ware,  243,  F.  C. 
17,251,  discussing  assignments  generally.  Cited  erroneously  in 
Bender  v.  Crawford,  33  Tex.  751,  7  Am.  Rep.  272. 
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